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The  Judges  who  usnall  j  sat  in  Banc  this  term  were, 

Lord  Denman,  C.  J.  Tatteson,  J. 

LiTTLEDALE,  J.  GoLERIOaE,  J. 


MEMORANDA. 


On  the  23cl  of  AprO,  in  this  term,  Lord  Lyndhttrst  resigned  the  Great  Seal, 
which,  on  the  24th,  was  put  into  commission,  and  the  Right  Honourahle  Sir 
Charles  Ghristcpher  Pepys,  Knight,  Master  of  the  Rolls,  the  Right  Honourahle 
Sir  LaunctJct  ^hadweU,  Knight,  yioe-Ghancellor,  and  the  Right  Honourahle 
Sir  John  Bernard  Basanquet,  Knight,  one  of  the  Judges  of  the  Court  of  Com- 
mcfn  Pleas,  were  appointed  Commissioners. 

Li  the  course  of  this  term  Sir  Frederick  Pollock,  Knight,  resigned  the  office 
of  Attorney-General,  and  was  succeeded  hj  Sir  John  (7a9np6e^,  Knight;  and 
3^^    Sir  *  JV^kan  Webb  FoUettj  Knight,  resigned  the  office  of  Solicitor-Gkneral, 

-■  and  was  succeeded  hy  Robert  Mounsey  Rol/e,  Esquire,  who  afterwards  re- 
oeiTed  the  honour  of  knighthood. 


DOE  dem.  The  Hon.   FREDERICK  LUMLEY  against  JOHN  LUMLEY 
SAVILE,  Earl  of  SCARBOROUGH. 

(in  error.) 

Lands  were  devised  to  A.  for  life,  remainder  to  his  first  and  other  sons  snccessiTelyin  tail 
male ;  remainder  to  B.,  A.'8  younger  brother,  for  life ;  remainder  to  B.'s  first  and  other 
tons  successlTelj  in  tail  male;  remainders  to  otiier  younger  brothers  of  A.;  and  re- 
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mainders  to  their  sons  successiyely  in  tail  male ;  remainders  over.  The  will  provided, 
first,  that  every  person  who  should  become  under  the  will  entitled  to  possession  of  cer- 
tain premises,  being  part  of  the  lands  devised,  should  take  the  name,  &c.  of  S.  in  a 
certain  time  ;  and,  in  default  thereof  (such  default  being  made  during  certain  lives  in 
being,  or  within  twentj-one  years  after  the  survivor's  decease),  that  the  devise  to  such 
person  should  become  void,  and  the  lands  should  go  to*' the  person  next  in  remainder, 
as  if  the  person  making  default  were  dead,  if  tenant  for-pfepOr  dead  without  male  issne, 
if  tenant  in  tail :  secondly,  that  if  the  title  to  a  cejlain^rldom  should  descend  upon 
A.  or  any  of  his  younger  brothers,  or  any  of  his  or  tih^ir  sons  during  the  life  of  A.  or  of 
any  of  his  younger  brothers,  or  within  twenty.-oiie  3:ears  after  the  survivor's  decease, 
the  estate  of  such  person,  to  whom  the  title. (ibbvl^  come,  should  cease,  and  the  lands 
should  go  to  the  person  next  in  remain^^f^  expectant  upon  the  decease  and  failure  of 
issue  male  of  the  person  to  whom  the  title  should  come,  in  the  same  manner  as  if  the 
person  on  whom  the  title  descended  lyete'dead  without  issue,  such  person  next  in  re- 
mainder taking  the  name  &c.  of  S.  iC&.ai^nsaid. 

Held,  first,  that  the  proviso  for  shiftific  the*  estate  in  case  of  the  descent  of  the  title,  was 
not  confined  to  A.'s  estate,  biit^ttached  to  all  the  estates  created  by  the  will,  as  they 
should  successively  vest  in  possession. 

Secondly,  that  on  the  title  de'spending  to  any  tenant  for  life,  the  estates  were  to  go,  not  to 
his  issue,  but  to  the  neI;(*l|^^ch  of  the  family. 

A.,  being  in  possession,  i^  ;(>qmmon  recovery  was  suffered,  in  which  the  lands  were  con- 
veyed (by  lease  am^r^Iei&se  by  A.  and  his  eldest  son)  to  a  tenant  to  the  praecipe,  during 
the  joint  lives  ofsul^.t'enant  and  A. ;  and  A.'s  eldest  son  was  vouched  over,  but  A.  was 
*not  vouched  p/Cftf|ipy'ards  the  title  descended  upon  A. : 

Helcl,  fif^  thAt  0|icb  recovery  destroyed  all  remainders  expectant  upon  the  natural  deter- 
mination of  the  estate  taU  of  A.'s  son,  and  the  proviso  for  shifting  the  estates  in  the 
event  of  the  title  descending,  so  far  as  it  was  attached  to  that  estate  tail,  and  all  remain- 
ders or  subsequent  estates  limited  to  come  into  possession  on  the  descent  of  the  title 
upon  A.'s  son,  grandson,  &c. 

But,  secondly,  that  B.  was  entitled  to  claim  by  virtue  of  the  proviso,  not  merely  as  de- 
feating or  determining  the  estate  tail,  but  as  operating  antecedently  to  that  estate ;  and 
that  such  antecedent  claim  was  not  barred  by  the  recovery. 

While  A.  was  in  possession,  B.  and  his  eldest  son,  by  deed  truly  reciting  the  facts,  released 
their  interest  to  trustees :  Admitted  that,  this  being  a  release  of  a  possibility  to  a  party 
not  privy  in  estate,  and  the  whole  truth  appearing  by  the  deed,  no  legal  interest  passed 
either  by  way  of  conveyance  of  interest  or  by  way  of  estoppel. 

Ejectment  for  lands  in  the  coontj  palatine  of  Dnrham.  On  the  trial  in 
the  Court  of  Pleas  of  the  county  palatine,  at  the  Durham  Summer  assizes, 
^1833,  before  BoUand,  B.,  the  parties  agreed  that  the  jury  should  find  a  p|,g 
special  verdict,  and  that  judgment  should  be  given  in  the  court  of  the  ^ 
county  palatine  for  the  defendant;  upon  which  judgment  the  present  writ  of 
error  was  brought.     The  special  verdict  found  the  following  feusts  : — 

Sir  Qeorge  Civile,  being  seised  in  fee  of  the  premises  in  question,  and  also  of 
certain  lands  in  Nottinghamshire,  by  his  last  will  and  testament,  dated  18tb 
August,  1783,  devised  the  same  to  trustees,  to  the  use  of  certain  persons  therein 
named  for  twentv-one years  ^m  the  day  of  his  death,  upon  certain  trusts;  and 
after  the  determination  of  that  term,  and  subject  thereto,  to  the  use  of  certain 
other  persons  therein  also  named  for  600  years  from  thenceforth,  on  certain 
trusts ;  and,  after  the  determination  of  that  term,  and  subject  thereto  and  to 
the  trusts  thereof,  in  the  mean  time,  to  the  use  of  his  the  testator's  nephew,  the 
Honourable  Richard  Lumley,  second  son  of  the  testator's  sister,  Barbara, 
Countess  of  Scarborough,  by  the  then  late  Earl  of  Scarborough,  for  life ;  re- 
mainder to  the  use  of  trustees  to  preserve  contingent  remainders ;  remainder  to 
the  use  of  the  first  son  of  the  body  of  the  said  Richard  Lumley  lawfully  begot- 
ten, and  the  heirs  male  of  the  body  of  such  first  son,  lawfully  issuing ;  and  for 
default  of  such  issue,  to  the  use  of  the  second,  third,  fourth,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  the  said  Richard  Lumley  lawfully  begot- 
ten, whether  bom  in  the  lifetime  of  the  said  Richard  Lumley  or  after  his  de- 
cease, severally,  successively,  and  in  remainder,  one  after  another,  as  they  and 
every  of  them  should  be  in  priority  of  birth,  and  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons  lawfully  r^t^ 
'^'issuing,  the  older  of  such  son  and  sons  and  the  heira  male  of  his  body  ■■ 
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bwfallj  begotten  being  always  preferred,  and  to  take  before  the  yonnger  of  the 
same  sons,  and  the  heirs  male  of  his  and  their  body  and  bodies  issuing ;  and, 
for  default  of  such  issue,  to  the  use  of  the  testator's  nephew,  the  Honourable 
John  Lumley  (now  the  Earl  of  Scarborough,  and  the  defendant  above  named), 
the  third  son  of  the  testator's  said  sister  by  the  said  then  late  Earl  of  Scarbo^ 
rough  for  life ;  remainder  to  the  use  of  trustees  to  preserve  contingent  remain- 
ders; remainder  to  the  use  of  the  first,  and  all  and  every  other  the  son  and  sons 
of  the  body  of  the  defendant  lawfully  begotten,  severally,  successively,  and  in 
remainder  one  after  another,  and  the  several  heirs  male  of  their  respective  bodies 
lawfully  issuing,  in  like  manner  and  for  such  and  the  like  estates,  rights,  and 
interests,  as  were  therein-before  limited  to  the  first  and  other  son  and  sons  of  the 
body  of  the  said  Richard  Lumley  begotten,  and  the  heirs  male  of  their  respective 
bodies  lawfully  issuing ;  and  in  default  of  lawful  issue  male  of  the  body  of  the 
said  defendant  begotten,  to  the  use  of  the  testator's  nephew,  the  Honourable 
Frederick  Lumley  (the  fourth  son  of  the  testator's  said  sister  by  the  said  then  late 
Earl  of  Scarborough),  for  life ;  remainder  to  the  use  of  trustees  to  preserve  contin- 
gent remainders;  remainder  to  the  use  of  the  first  and  all  and  .every  the  son  and 
sons  of  the  body  of  the  said  Frederick  Lumley,  severally,  successively,  and  in  re- 
mainder, one  after  another,  and  the  several  heirs  male  of  their  respective  bodies  law- 
fully issuing,  in  like  manner  and  for  such  and  the  like  estates,  rights,  and  interests, 
as  were  therein-before  limited  to  the  first  and  other  the  son  and  sons  of  the  body  of 
^g-i  the  said  ^Richard  Lumley  and  the  heirs  male  of  their  respective  bodies  law- 

^  fully  issuing;  and  in  default  of  lawful  issue  male  of  the  body  of  the  said 
Frederick  Lumlev  begotten,  the  estate  was  limited  in  like  manner  to  the  use  of 
the  testator's  nephew,  the  Honourable  Savile  Henry  Lumley  (the  fifth  son  of  the 
testator's  said  sister  by  the  said  then  late  Earl  of  Scarborough),  for  life ;  re- 
mainder to  the  use  of  trustees  to  preserve  contingent  remainders ;  remainder  to 
the  use  of  his  first  and  other  sons  successively  in  tail  male ;  remainder  to  the 
use  of  the  said  testator's  nephew,  the  Honourable  William  Lumley  ^the  sixth 
son  of  the  the  testator's  said  sister  by  the  said  then  late  Earl  of  Si^Dorough), 
for  life ;  remainder  to  the  use  of  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  use  of  his  first  and  other  sons  successively  in  tail  male ;  with 
divers  remainders  over ;  and  the  ultimate  remainder  to  the  use  of  the  right  heirs 
of  the  devisor.  The  will  then  contained  the  clauses  following : — ''  And  it  is  my 
mil  and  meaning  that  all  and  every  person  and  persons,  who  by  virtue  of  this 
my  will  shall  become  entitled  to  the  possession  or  the  rents  and  profits  of  the 
mansion  house  and  estates  in  Nottinghamshire  herein-before  devised,  shall  and 
do  within  the  space  of  two  years  next  after  he  and  they  shall  severally  be- 
come entitled  to  the  possession  or  to  the  rents  and  profits  thereof,  take  upon 
himself  and  themselves,  and  use  in  all  deeds  and  writings  whereto  or  wherein  he 
or  they,  shall  be  party  or  parties,  and  upon  all  other  occasions,  the  surname  of 
Savile,  after  his  or  their  own  surname  and  surnames,  and  jointly  with  any  dig- 
nity or  title  that  may  be  vested  in  him  or  them ;  and  also  shall  and  do  quarter 
the  arms  of  Savile  with  his  or  their  own  family  arms ;  and  shall  and  do,  within 
^-,  the  space  of  two  *years,  apply  for  and  endeavour  to  obtain  an  act  of  parlia^ 

-I  ment,  or  a  proper  ucense  from  the  crown,  or  take  such  other  means  as  may 
be  requisite  or  proper,  to  enable  and  authorise  him  or  them  respectively,  to  take, 
use,  and  bear  the  said  surname  and  arms  of  Savile  ;>  and  in  case  any  such  per- 
son or  persons  shall  refuse  or  neglect  to  take  such  surname  and  arms,  and  to 
take  such  proper  steps  or  means  as  may  be  requisite  to  enable  and  authorise  him 
or  them  so  to  do,  within  the  said  space  of  two  years,  then  it  is  my  express  will 
and  meaning,  that  from  and  after  the  expiration  of  the  said  space  of  two  years, 
the  gift,  devise,  and  limitation  of  all  and  every  the  manors  and  hereditaments 
herein-before  devised  or  limited  to  him  or  them  so  neglecting  or  refusing,  shall, 
in  case  such  neglect  or  refusal  shall  happen  within  the  period  of  the  life  or  lives 
of  any  of  the  younger  sons  of  the  said  late  Earl  of  Scarborough  who  shall  be 
Hving  at  my  decease;  or  of  twenty-one  years  after  the  decease  of  the  survivor  of 
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such  yoonger  sons  bo  living  at  my  decease,  cease^  determine^  and  become  utierly 
wM  ;  and  all  the  same  manors  and  heredUamenis  shall  in  such  case  ijnmedi- 
atdy  go  to  the  person  next  in  remainder  in  this  my  ttnU,  in  the  same  manner  as 
if  swh  person  or  persons  so  neglecting  or  refusing,  being  tenant  or  tenants  for 
life,  toas  or  were  dead,  or  being  tenants  or  tenant  in  tail,  was  or  were  actually 
dead  without  issue  maUf  oharg^  neyertheless  with,  and  subject  and  without  pre^ 
jodice  to,  any  such  jointnre  or  jointures,  portion  or  portions,  or  the  term  or 
terms  of  years,  remedies  and  securities  for  the  same  respectively,  lease  or  leases, 
and  demises,  as  before  such  cesser  or  determination  of  the  estate  of  the  person 
or  persons  so  neglecting  or  refosing  shall  have  been  limited,  settled,  appointed, 
^created,  granted,  or  demised,  of  or  in  the  said  hereditaments  her4>y  de-  r^m 
vised,  or  any  of  them,  by  any  of  the  devisees  thereof,  pursuant  to  and  by  ^ 
virtue  of  the  powers  herein-after  for  those  purposes  respectively  contained,  or 
any  of  them  :  Provided  also,  and  it  b  my  further  will  and  meaning,  that  if  the 
title  of  Earl  of  Scarborough  shall  descend  or  come,  to  any  of  them,  the  said 
JRichard  Lumley,  John  Iiumley,  Frederick  Lumley,  Savile  Henry  Lumley,  and 
William  Lumley,  or  to  any  of  their  sons  within  the  period  of  the  lives  of  any  of 
such  of  the  younger  sons  of  the  said  late  Earl  of  Scarborough  as  shall  be  living 
at  my  decease,  or  within  the  term  of  twenty-one  years  after  the  decease  of  the 
survivor  of  such  sons  so  living  at  my  decease,  then  and  in  such  case,  and  as  and 
when  the  title  of  the  said  Earl  of  Scarborough  shall  come  and  fall  in  possession  to 
him  or  them,  the  estate  which  he  or  they  diall  then  be  entitled  unto,  in  all  and 
every  the  manors  and  hereditaments  herein-before  devised,  under  or  by  virtue  of 
this  my  will,  shall  then  cease^  determine,  and  become  void :  and  the  same  man- 
ors and  hereditaments  shall  immediately  thereupon  go  to  the  person  and  persons 
who,  under  the  limitations  aforesaid,  shall  then  be  next  in  remainder  expectant 
on  ihe  decease  and  failure  of  issue  mcUe  of  the  person  to  whom  the  said  title  shall 
so  descend  or  come,  in  the  same  manner  as  such  person  or  persons  so*in  remain^ 
der  as  aforesaid  would  take  the  same  by  virtue  of  this  my  wiU,  in  case  he  or 
they  to  whom  ihe  title  of  the  said  Earl  of  Scarborough  shall  come  and  fall  in 
possession  as  aforesaid  was  or  were  actually  dead  without  issue  ;  such  person  and 
persons  so  in  remainder  performing  and  complying  with  the  condition  or  pro^ 
viso  herein-before  contained  for  taking  and  using  the  surname,  and  *quar-  r^ 
tering  the  arms  of  Savile  as  aforesaid :  Provided  nevertheless,  that  any  such  ^ 
cesser,  &c.  (as  before,  for  preserving  jointures,  and  other  charges  on  the  estate). 
The  will  also  gave  power  to  Richard  Lumley,  when  in  possession,  to  charge  the 
lands  with  a  jointure  for  his  wife ;  and  a  further  power  to  him,  and  the  other 
younger  sons  of  the  then  late  Earl  of  Scarborough  by  the  testator's  sister,  when 
in  possession,  to  charge  the  lands  with  portions  for  daughters  and  younger  sons, 
and  with  payments  for  their  maintenance,  &c. ;  and  with  powers,  of  leasing,  &c. 
to  the  persons  successively  entitled,  when  in  possession ;  and  there  was  also  a 
provision  for  the  cesser  of  the  term  of  500  years. 

Sir  Georee  Savile  died  in  January,  1784,  leaving  Richard  Lumley,  John  the 
defendant,  the  said  Frederick  Lumley,  Savile  Henry  Lumley,  and  William  Lum- 
ley, in  the  said  will  named,  him  surviving.  At  the  time  of  the  death  of  Sir 
George  Savile,  the  title  of  Earl  of  Scarborough  was  vested  in  George  Augusta 
Lumley,  then  Earl  of  Scarborough,  the  eldest  son  of  the  testator's  said  sister 
Barbara,  by  the  said  then  late  Earl  of  Scarborough.  After  the  death  of  Sir 
George  Savile,  the  events  in  which  it  was  provided  by  the  said  will  that  the  said 
term  of  500  years  should  cease  and  determine  took  place;  and  thereupon  the 
same  term  ceased  and  determined  accordingly.  Afterwards  the  said  Richard 
Lumley,  under  and  by  virtue  of  the  said  will,  entered  into  possession  of  the 
premises  in  the  declaration  mentioned,  and,  pursuant  to  the  direction  in  that 
behalf  contained  in  the  said  will,  took  upon  himself  and  used  tha  name  of 
Richard  Lumley  Savile,  and  quartered  the  arms  of  Savile  with  his  family  arms, 
and  in  all  other  respects  complied  with  the  provisions  in  that  behalf  contained  in 
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^^  *the  said  will.  In  September;  1807,  the  said  Geonre  Angasta,  Earl  of 
-■  Scarborongh,  died  without  issae,  and  the  title  of  Sari  of  Scarborough 
descended  to  the  said  Richard  Lumley  Savile ;  and  thereupon  the  above-named 
defendant,  under  and  by  virtue  of  the  aforesaid  devise,  entered  into  the  posses- 
sion of  the  premises  in  the  declaration  mentioned,  and  took  the  name  of  John 
Lumley  Savile,  and  quartered  the  arms  of  Savile,  &c.,  and  in  all  other  respeote 
complied  with  the  provisions  of  the  will  in  that  behalf.  The  defendant  was 
found  by  the  verdict  to  be  in  the  possession  of  the  same  premises.  John  Sa* 
vile  Lumley,  commonly  now  called  Viscount  Lumley,  was  and  is  the  eldest  son 
of  the  defendant. 

By  indentures  of  lease  and  release,  of  the  27th  and  28th  of  November,  1809 
(the  release  made  between  the  defendant  of  the  first  part.  Lord  Lumley,  by  the 
name  of  John  Savile  Lumley,  then  aged  twenty«one,  of  the  second  part,  and 
three  other  persons  of  the  third,  fourth,  and  fifth  parts  respectiyely),  the  lands 
were  oonyeyed  by  the  defendant  and  Lord  Lumley  to  a  tenant  to  the  prsDcipe 
for  the  joint  lives  of  such  tenant  and  the  defendant,  to  the  use  of  the  tenant  to 
the  prmcipe  during  such  joint  lives  for  the  purpose  of  a  common  recovery  being 
sabred  to  such  uses  a9  the  defendant  and  Loxd  Lumley  ahould  appoint,  which 
recovery  was  afterwards  suffered  with. double  voucher,  the  vouchees  beiuff-Lord 
Lumley  and  the  common  vouchee ;  and  afterwards,  by  deed  of  the  28th  of  May, 
1812,  the  defendant  and  Lord  Lumley  appointed  the  uses  of  the  recovery  to  the 
defendant  for  life,  remainder  over.  By  lease  and  release,  July  1st  and  2d, 
1817,  reciting  the  above-mentioned  will  and  conveyances,  and  reciting  (but  by 
mistake)  that  no  recovery  had  been  sufilBred  of  the  premises  in  the  county  of 
^^Q^  Darham,  ^and  reciting  also  that  Frederick  Lumley  the  elder  (the  fourth 
-'*  son  of  Lady  Scarborough),  and  Frederick  Lumley  the  younger  (his 
eldest  son,  the  lessor  of  the  phiintiff ),  had  contracted  and  agreed  with  the  said 
John  Lumley  Savile,  the  defendant,  for  the  absolute  sale  to  him  of  all  the  right 
and  interest  whatsoever,  whether  vested  or  contingent,  legal  or  equitable,  or  in 
possession,  remainder,  or  reversion  of  them  the  said  Frederick  Lumley  the  elder 
and  Frederick  Lumley  the  younger,  and  each  of  them,  of,  in,  to,  from,  or  out 
of  the  freehold,  oopyhold,  and  leasehold  estates  respectiyely  devised  and  be- 
queathed in  and  by  the  said  will  c^  the  said  Sir  George  Savile,  and  of  such 
leaseholds  as  had  been  or  might  be  renewed,  at  or  for  the  price  or  consideration 
of  one  annuity  or  clear  yearly  sum  of  10001.,  to  be  paid  to  the  said  Frederick 
Lumley  the  elder  during  his  life,  and  after  his  decease  to  the  said  Frederick 
Lumley  the  younger  during  the  joint  liyes  of  the  said  Frederidc  Lumley  the 
younger  and  John  Lumley  Savile,  the  same  to  be  secured  by  the  covenant  of 
the  said  John  Lumley  Savile  in  the  nmnner  therein-after  mentioned ;  and  re- 
citing that  the  said  cfohn  Lumley  Savile  was  desirous,  and  it  had  been  agreed, 
that  the  several  freehold,  copyhold,  and  leasehold  estates  should  be  released, 
surrendered,  and  assigned  respectiyely  by  the  said  Frederick  Lumley  the  elder 
and  Frederick  Lumley  the  younger,  unto  certain  parties  to  that  deed,  in  the 
manner  and  upon  the  trusts  therein-after  mentioned  and  declared,  or  referred 
to,  of,  or  concerning  the  same :  It  was  witnessed  that,  in  pursuance  of  the  said 
agreements,  and  in  consideration  of  the  said  yearly  sum  of  1000/.  so  to  be  paid 
to  the  said  Frederick  Lumley  the  elder  and  Frederick  Lumley  the  younger,  as 
*111  ^^^^G^Q-^ter  was  mentioned,  and  for  the  ^nominal  consideration  of  10<., 
•*  they  the  said  Frederick  Lumley  the  elder,  and  Frederick  Lumley  the 
younger,  then  of  the  age  of  twenty-nine  years,  and  each  of  them,  did  (at  the 
request,  &c.)  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  certain  tma- 
tees,  pajrties  to  the  deed,  their  heirs  and  assigns,  the  premises  in  the  declaration 
in  this  cause  mentioned,  and  the  reversion  and  reversions,  remainder  and  re- 
mainders, yearly  and  other  rents,  issues,  and  profits  thereof,  or  thereunto  inci- 
dent, belonging,  or  in  any  wise  appertaining ;  and  all  the  estate,  risht,  title, 
interest,  trust,  inheritance,  possession,  property,  possibility,  claim,  and  demand 
whatsoeyer;  both  at  law  and  in  equity,  of  them  Uie  said  Frederick  Lumley  the 
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elder  and  Frederick  Lumley  the  yoanger,  or  either  of  them,  in,  to,  or  out  of 
the  same  premises,  every  or  any  parti  thereof,  and  all  deeds,  evidences,  and 
writings  touching  or  in  any  wise  .concerning  the  same  premises  or  any  part 
thereof,  alone  or  jointly  with  other  hereditaments  of  less  value,  which  they  or 
either  of  them,  then  had  in  their  or  either  of  their  custody  or  power,  or  could 
obtain  without  suit  at  law  or  in  equity.  The  trusts  were  then  declared  to  be 
such  as  should  correspond  with  the  uses,  trusts,  powers,  provisoes,  &c.  expressed| 
&c.,  in  the  indenture  of  the  28th  of  May,  1812 ;  and  the  said  John  Lumley 
Savile,  in  consideration,  &c.,  for  himself,  his  heirs,  executors,  &c.,  covenanted 
with  the  said  Frederick  Lumley  the  elder,  his  executors,  &c.,  to  pay  to  him  or 
hb  assigns,  during  his,  Frederick  Lumley  the  elder's,  life,  the  annuity  of  1000?. ; 
and  there  was  a  similar  covenant  by  John  Lumley  Savile  to  pay  Frederick 
Lumley  the  younger  the  annuity  of  1000/.  after  the  death  of  Frederick  Lumley 
the  elder,  during  the  joint  lives  of  John  Lumley  Savile  and  Fredericlc 
^Lumley  the  younger.  The  first  annuitv  was  regularly  paid  till  the  rin\o 
death  of  Frederick  Lumley  the  elder,  which  took  place  in  September,  ^ 
1831.  Frederick  Lumley  the  younger  was  the  lessor  of  the  plaintiJOT,  and  the 
only  son  of  Frederick  Lumley  the  elder.  The  second  annuity  had  been  paid 
reffularly,  since  the  death  of  Frederick  Lumley  the  elder,  till  the  death  of  Rich- 
ard Lumley  Savite,  Earl  of  Scarborough,  who  died  on  the  17th  of  June,  1882^ 
without  issue  male,  when  the  title  descended  upon  the  defendant. 

The  case  was  argued  in  Michaelmas  term,  (14th  and  18th  of  Novemberi 
1834).(a) 

Sir  John  (JampheU,  Attomey-Oeneral,  for  the  plaintiff  in  error  (the  plaintiff 
below.) 

In  order  to  shew  the  right  of  the  lessor  of  the  plaintiff  to  recover,  there  are 
three  points  to  be  established :  First,  that  the  interests  of  the  lessor  of  the  plain- 
tiff, and  of  his  father,  being  possibilities  not  assignable  at  4aw  to  strangers,  no 
legal  interest  passed  to  the  trustees  under  the  deeds  of  1817  :(6)  Secondly,  that 
the  deed  of  release  of  1817  having  disclosed  the  whole  truth  of  the  case,  it  does 
not  operate  by  way  of  estoppel  :(c)  and,  Thirdly,  that  the  recovery  did  not  bar 
the  use  which  was  to  arise  under  the  proviso  for  shifting  the  uses  on  the  acces- 
sion of  the  earldom.  [/Ves^cm,  for  the  defendant  in  error,  admitted  that  he 
could  not  controvert  either  of  the  first  *two  points.]  Then,  the  only  p-.  a 
question  between  the  parties  relates  to  the  effect  of  the  recovery.  ^ 

As  respects  this  point  the  case  stands  thus : — ^Devise  to  the  defendant  for  life; 
remainder  to  trustees  during  his  life ;  remainder  to  his  eldest  son  in  tail,  with 
a  proviso,  that  if  a  given  event  (the  accession  of  the  earldom)  happen  durinfr 
the  life  of  the  defenduit,  or  within  twenty-one  years  afterwards,  the  lands  shall 
remain  to  the  use  of  the  lessor  of  the  plaintiff.  The  defendant  conveys  to  A., 
during  the  joint  lives  of  himself  and  A.,  to  make  him  tenant  to  theprsacipe,  and  the 
eldest  son  is  vouched  in  a  recovery.  Then  the  event  happens  during  the  life  of 
the  defendant,  and  the  question  is,  whether  the  use  to  arise  under  the  proviso  is 
barred  by  the  recovery.  It  will  be  most  convenient  to  consider,  I.,  whether 
the  proviso  would  have  been  barred  if  it  had  been  restricted  to  the  case  of  the 
event  happening  during  the  life  of  the  defendant;  and,  if  not,  then,  II., 
whether  the  circumstance  of  the  proviso  not  being  so  restricted  makes  any 
difference. 

I.  First,  upon  general  principlet,  the  recovery  ought  not  to  bar  the  use  to 
arise  under  such  a  proviso.  There  are  two  points  of  view  in  which  recoveries 
are  spoken  of  in  the  books.  In  the  very  old  cases  recoveries  are  treated  as  real 
actions ;  but  in  all  modem  authorities  they  are  treated  as  common  assurances. 

(a)  Before  Lord  Denman,  0.  J.,  TanntoOi  Pattesoni  and  Williams,  Js. 
h)  See  Poole  v.  Haskej,  Orl.  Bridg.  364  ;  Doe  dem.  Shaw  v.  Steward,  1  A.  A  E.  300. 
(e)  See  Go.  Litt.  352,  b.;  Hermitage  v,  Tomkins,  1  Ld.  Bajm.  729  j  Poole  v.  Haskey, 
Orl.  Bridg.  364 ;  Bight  dem.  Jefferys  v.  Backnell,  2  B.  A  Ad.  278,  281. 
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If  recoyeries  weie  now  to  be  regarded  as  real  actions,  it  might  be  difficnlt  to 
contend  that  the  proviso  would  not  be  barred ;  because,  according  to  that  view, 
the  estate  gained  by  recovery  would  be  recovered  by  title  paramount  to  the  es- 
tate tail,  and  thus  paramount  to  all  the  estates  limited  by  the  will  creating  the 
^A-t     entail,  and,  consequently,  paramount  to  the  use  which  arises  under  *the 

-"  proviso  in  question.  But  it  is  perfectly  clear  that  a  common  recovery 
now  is,  and  for  a  long  period  has  been,  regarded  by  the  courts  and  the  legisla« 
tnre  as  a  mode  of  assurance :  Benson  v.  Hodson,  1  Mod.  109,  Martin  dem. 
Tregonwell  v.  Strachan.  5  T.  R.  107,  110,  note.(6)  When  the  latter  case 
came  before  the  House  of  Lords,  Will^,  C.  J.,  who  delivered  the  judgment,  8aid,(a) 
^  I  shall  consider  them''  (common  recoveries^  <'  only  as  common  assurances,  and 
not  at  all  as  real  transactions,  being  of  opinion  that  all  the  confusion  which  has 
arisen  concerning  these  recoveries  has  been  occasioned  by  resembling  a  common 
recovery  to  another  recovery,  by  considering  it  as  a  real  transaction.''  Taking 
recoveries,  then,  to  be  a  mode  of  assurance,  it  ought  to  follow  on  principle,  that 
the  interest  passed  by  the  recovery  of  tenant  in  tail  is  an  interest  derived  out 
of  his  estate  tidl ;  and  this  is  clearly  established  in  Oapel's  case,  1  Rep.  62,  a. 
b.  (8.  G.  as  Hunt  v,  Guteler,  Poph.  5 ;  and  see  Cuppledike's  case,  3  Rep.  5, 
b),  where,  upon  the  principle  that  '^  the  recoveror  is  in  an  estate  which  he  hath 
eained  under  the  tenant  in  tail  in  possession,  it  was  held,  that  an  estate  gained 
By  recovery  suffered  by  tenant  in  tail  is  not  subject  to  a  rent-chai^  granted  by 
the  remainder-man.  So  in  Benton  v.  Hodson,  1  Mod.  109,  the  Court  came  to 
a  similar  decision,  on  the  principle,  that  '^  the  recoveror  comes  in  in  the  con- 
tinuance of  that  estate  that  is  not  subject  to  the  rent,  but  is  above  all 
^151     *^^^^  charges."     A^in,  in  The  Appeal  of  the  Lord  Derweutwater,  9 

-'  Mod.  172,  (and  see  Pigott  on  Recoveries,  119,)  where  a  papist,  being  a 
tenant  in  tail,  suffered  a  common  recovery,  and  declared  the  uses  to  himself  and 
his  heirs,  it  was  held,  that  this  was  not  a  purchase  within  the  stat.  11  &  12  W.  3,  c. 
4,  s.  4,(6)  but  a  modification  of  the  fiimily  estate,  on  the  principle,  that  betook 
no  new  estate  by  the  recovery  by  way  of  purchase,  but  was  in  of  his  old  estate. 
And  so  in  Martin  dem.  Treffonwell  v.  Strachan,  In  D.  P.  Willes,  444,(c)  and  Roe 
dem.  Grow  v,  Baldwere,  5  T.  R.  104.,  upon  the  principle,  that  on  a  recovery  the 
new  use  arises  wholly  out  of  the  estate  tail,  it  was  held,  that  the  estate  sained 
by  a  recovery  suffered  by  a  tenant  in  tail,  who  did  not  come  in  as  purchaser, 
inll  descend  as  the  estate  tail  would  have  done ;  that  is,  it  will  go  to  the  heir  ez 
parte  patemft,  or  matem&,  according  as  the  estate  tail  was  derived  from  the  pa- 
ternal or  maternal  ancestor.  From  these  cases,  therefore,  it  is  clear  that  the 
recoveror  is  in  under  the  estate  tail  *,  and  that  the  fee  simple  gained  by  the  re- 
covery is  an  estate  derived  out  of  the  estate  tail.  The  rule  is  stated  accord- 
ingly in  note  (7)  to  2  Wms.  Saunders,  p.  42,  n.  TNote  to  Careswell  v.  Yaughan.) 
If  it  be  asked,  how  a  larger  estate  can  be  denved  out  of  a  less  ?  the  proper 
answer  is,  as  Willes,  G.  J.  said  in  Martin  dem.  Tregonwell  v,  Strachan,  Willes, 
*1B1     ^     '  ^^^^  ^^^  reason  of  the  operation  of  the  '''recovery  is  a  thing  in  its 

-■  nature  inexplicable.  It  is  sufficient  that  the  principle  is  clear,  and  that 
in  the  cases  above  cited  it  was  made  a  ground  of  legal  inference  and  decision. 
From  the  principle  it  necessarily  follows,  that  the  derivative  estate  recovered 
must  be  subject  to  whatever  the  entire  estate  tail,  out  of  which  it  is  derived,  was 

(a)  Willes,  448.  So  in  White  v.  West,  Gro.  Eliz.  793,  (cited  p.  16,  post)  the  court  ex- 
pressly distinguished  between  a  common  recovery  and  a  recovery  bj  title,  and  said  that 
Uie  latter  defeated  the  estate  utterly  :  the  main  point  decided  there  being,  that  if  land  be 
given  to  W.  in  tail,  rendering  rent,  the  rent  shall  remain  a  charge  on  the  land  after  a 
comnoion  recovery  suffered  by  W. 

(6)  Which  incapacitated  papists  from  purchasing  lands  mediately  or  immediately. 

(c)  S.  C.  1  Wils.  66;  6  Brown's  P.  C.  319,  2d  edit,  and  in  K.  B.,  2  Str.  1179,  and  6  T. 
B.  107,  note  (6).  On  the  same  principle,  in  Qarth  v.  Cotton,  3  Atk.  751,  it  was  held,  that 
for  waste  done  before  the  recovery,  the  quondam  tenant  in  tail  might  b  ing  waste  after 
the  recovery:  see  pp.  756,  767. 
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itself  sabjeot  to  r  and  applying  this  inference  to  ihe  present  oaae,  it  is  clear 
that  the  fee  gained  bj  the  recorerj  is  subject  to  the  nse  to  arise  nnder  the  pro* 
▼ISO.  The  effect  of  limiting  an  estate  to  A.  for  life,  remainder  to  B.  in  tail| 
with  a  proviso  that,  if  a  given  event  happens  daring  the  partienlar  estate,  the 
lands  shaU  go  over  to  C,  obviously  mnst  be  to  make  the  limitation  to  B.  wholly 
sabject,  on  the  given  event,  to  the  limitation  over  to  G. ;  and,  a  fortiori,  an 
estate  derived  out  of  the  interest  so  limited  to  B.,  mnst  necessarily  be  snbjeot 
to  the  same  limitation  over. 

Secondly,  there  is  abundant  auAo^ity  illustrating  and  supporting  the  propo- 
sition, that  the  estate  gained  by  recovery  is  subject  to  the  estates  to  which  the 
entire  estate  tail  was  subject ;  and  one  express  decision  that  the  estate  acquired 
by  the  recovery  in  the  present  case  is  subject  to  the  use  arising  under  the  pro* 
vise.  It  is  clear  law  that  charges  created  by  the  donor  before  the  creation  of 
the  entail  are  not  barrable  by  recovery.  In  White  v.  West,  Cro.  Eliz.  .792, 
where  a  sift  was  made  by  A.  to  B.  in  tail,  rendering  rent,  it  was  held  that  a 
recovery  by  B.  did  not  bar  the  rent,  a  decision  which  seems  to  turn  on  the  prin* 
ciple  that  the  reservation  is  a  charge  on  the  estate  tail  itself.  So  in  Mr.  Butler's 
note  to  Co.  Litt.  203,  b.  (n.  1.  sect  4.)  it  is  said,  <<  Supposing  A.  to  be  tenant 
*for  life,  with  the  usual  powers  of  leasing,  jointuring,  and  char|png;  m^ 
remainder  to  trustees  to  preserve  contingent  remainders;  remainder  *- 
to  A.'s  first  and  other  sons  in  tail  male }  remainder  to  his  daughters  as  tenants 
in  common  in  tail^  widi  «r06s«  remainders  in  tail  .between  them,  if  more  than 
one  with  remainders  over;  A.  and  his  daughters  may  suffer  a  common  recovery ; 
and  it  will  be  good  against  A.  and  his  daughters,  and  their  issues  in  tail,  and 
the  remainders  over.  But  ti^e  estates  tail  of  the  sons,  being  prior  to  the  es- 
tates of  the  daughters,  and  being  supported  by  the  estate  of  the  trustees 
for  preservinff  contingent  remainders,  are  not,  whether  vested  ix  contingent  at 
the  time  of  tne  recovery,  affected  by  it."  And  so  in  Eales  i^.  Oonn,  4  Sim.  65, 
where  an  estate  was  limited  by  marria^  settlement  to  uses,  as  follows  :-^To 
the  husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  trustees  for  500 
vears,  remainder  to  the  first  and  other  sons  in  tail  male ;  the  trusts  of  the  term 
being,  first,  to  raise  portions  for  the  younger  children  (if  any),  whieh  failed, 
and,  secondly,  if  the  wife  should  die  without  leaving  any  issue  of  the  marriage 
living  at  her  death,  to  pay  J.  Sharland  600^. : — ^the  husband  died ;  then  the 
wife  andonlv  son  suffered  a  recovery;  then  the  son  died  without  issue,  and  then 
the  mother  died ;  it  was  held  that  the  600^  charge  was  not  barred.  In  Roper  v. 
Hallifaz,  8  Taunt.  845,  the  like  principle  was  applied  under  droumstances  in 
effect  exactly  similar  to  those  of  the  present  case.  The  similarity  of  the  two 
cases  will  be  seen  by  comparing  the  limitations  in  each  :•— 

*Tbe  case  of  Roper  v,  Hallifax  was  in  effect  The  present  case  is  thus :—              [*16 

thas : — 

A.  for  life.  A.  for  life. 
Trustees  to  presenre.  Trustees  to  preserve. 

B.  for  life. 
Trustees  to  preserve. 

0.  in  tiiU.  0.  in  tail. 

Power  to  trustees  during  the  liyes  of  Proyiso  that  on  a  giren  event  taking  place 

A.  and  B.,  or  the  surviYor,  to  revoke  and  during  the  life  of  A.,  certain  of  the  old  uses 

appoint  new  uses.  shall  cease,  and  new  ones  take  effect. 

Question,  whether,  a  tenant  to  the  prse-  Question,  whether,  a  tenant  to  the  prae- 
cipe being  made  by  A.,  and  recovery  si^er-  cipe  being  made  by  A.,  and  recovery  suffer- 
ed by  C,  the  power  will  be  barred.  ed  by  C,  iheprovito  will  be  barred. 

As  a  power  to  alter  the  uses  of  a  settlement,  and  a  proviso  for  altering  them 
upon  a  given  event,  differ  only  in  the  nature  of  the  event  upon  which  the  new 
uses  are  to  arise  (a  power  to  alter  uses  being  a  proviso  that  they  shall  be  altered 
upon  the  power  being  exercised),  the  two  cases  are  exactly  similar.    Boper  v. 
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Halifax^  8  Taunt.  845^  was  twice  argued;  and  the  decision  was  that  the  power 
was  not  barred. 

Thirdly,  all  the  cases  in  which  a  recovery  has  been  held  to  be  a  bar  to  a  con- 
dition or  shifting  use  have  been  distinguished  from  the  present  case  by  one 
marked  feature.  Here  the  estate  arising  from  the  descent  of  the  title,  is  pre- 
cedent, in  point  of  limitation,  to  the  estate  tail.  This  appears  from  the  words 
of  the  proviso  of  cesser,  and  of  the  limitation  consequent  upon  the  cesser,  and 
also  from  the  circumstance  that  the  latter  is  followed  by  a  new  provision  that 
the  party  taking  under  it  shall  take  the  name  and  arms,  which  would  have 
*191  °  '''unnecessary  if  the  estate  tail  arising  under  the  limitation  had 

^  merely  effected  an  acceleration  of  the  younger  son's  estate  tail.  But  in 
the  cases  referred  to,  the  limitation  over,  or  springing  use,  which  was  held  to  be 
barred,  was  not  precedent  in  point  of  limitation  to  the  estate  tail  (as  here),  but 
subsequent.  The  use  did  not,  as  in  the  present  case,  spring  from  a  point  an- 
terior to  the  commencement  of  the  estate  tail,  but  only  abridged  or  determined 
the  estate  tail  after  it  had  commenced  in  interest  and  enjoyment.  Thus,  iu 
Benson  v.  Hodson,  the  two  following  cases  are  put  by  Lord  Hale,  1  Mod. 
Ill : — He  says,  <<  A  man  made  a  gift  in  tail,  determinable  upon  his  nonpay- 
ment of  a  thousand  pounds,  the  remainder  over  in  tail  to  B.  with  other  remain- 
ders ;  the  tenant  in  tail  before  the  day  of  payment  of  the  thousand  pounds 
suffered  a  common  recovery,  and  doth  not  pay  the  thousand  pounds ;  yet  be- 
cause he  was  tenant  in  tail  when  he  suffered  the  recovery,  by  that  he  had  barred 
all.''  And  again,  ^^  if  tenant  in  tail  be  with  a  limitation  so  long  as  such  a  tree 
shall  stand,  a  common  recovery  will  bar  that  limitation."  In  both  which  cases 
the  limitation  which  is  barred  is  »ubseqiieni  to  the  estate  tail.  So  in  Page  r. 
Hayward,  2  Salk.  570,  (Pig.  Bee.  178,  4th  point  in  the  judgment,)  it  was 
laid  down  that  if  an  estate  were  limited  to  Mary  and  the  heirs  male  of  her  body 
by  a  Searle  to  be  begotten,  provided  and  upon  condition  that,  if  she  should 
marry  any  but  a  Searle,  then  the  estate  should  remain  and  be  to  J.  S.  and  his 
heirs;  a  common  recovery  suffered  before  marriage  would  bar  the  estate  tail 
and  remainders,  and  her  marriage  afterwards  with  another  would  not  avoid  the 
recovery.  Here  again  the  limitation  over  is  iubuquent  to  the  estate  tail.  In 
^Q^     Gulliver  dem.  *Corrie  v,  Ashby,  4  Burr.  1929,  an  estate  was  devised 

-■  according  to  certain  limitations  under  which  Ambrose  Saunders  became 
tenant  in  tail  male  in  possession,  and  rather  more  than  two  years  afterwards 
suffered  a  recovery ;  and  the  will  contained  a  proviso,  and  the  devise  was  de- 
clared to  be  expressly  upon  condition,  that  every  person  to  whom  the  estates 
should  descend  or  come  should  take  the  name  of  Wykes ;  but  there  was  no  de- 
vise over  for  non-performance.  Ambrose  Saunders  never  took  the  name,  and 
the  question  was  whether  the  estate  went  over  by  the  proviso  ?  It  was  held 
that  it  did  not,  on  the  ground  that  either  this  was  not  a  conditional  limitation, 
for  want  of  a  devise  over,  or  that,  if  it  was  a  conditional  limitation,  it  was 
barred  by  the  recovery.  But  here  also  the  gift  over  (if  any)  must  have  been 
whsequentj  in  point  of  limitation,  to  the  estate  tail.  So  also  in  Driver  dem. 
Edgar  v,  Ed^r,  1  Cowp.  879,  where  the  devise  was  to  Mary  Edgar  in  tail, 
proviso  that  if  she  should  die  not  leaving  a  child  or  children  living  at  her  de- 
cease, the  estate  should  be  'Woid,  as  to  inheritance  of  heirs,"  and  go  over;  and 
Mary  Edgar  suffered  a  recovery ;  it  was  held  that  she  took  an  estate  tail,  and 
that  the  recovery  barred  the  limitation  over.  Here  also  the  ^ft  over  was 
clearly  subgequent.  These  cases,  therefore,  are  distinguishable  from  Roper  t*. 
Halifax,  8  Taunt.  845,  and  from  the  present  case,  in  which  the  springing  use 
does  not  take  effect  subsequently  to  the  estate  tail,  but  arises  from  a  point  an- 
terior to  the  commencement  of  that  estate. 

Fourthly,  the  principle  on  which  Page  v.  Hayward,  2  Salk.  570,  Pig.  Rec.  17G, 

^l ^     and  the  like  cases  depend,  has  no  application  to  the  case  *of  a  springing 

•■     use  which  arises  antecedently  in  point  of  limitation  to  the  estate  tail,  that 

in,  which  springs  from  a  point  anterior  to  the  commencement  of  it.     The  ground 
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on  wliich  a  recovery  bars  a  remainder  expectant  on  an  estate  tail  is,  as  was  said 
by  Lord  Hale  in  Benson  v,  Hodson,  1  Mod.  109,  that  the  recoverer  comes  in 
in  continuance  of  the  estate  tail ;  so  that  the  remainder  never  comes  into  posses- 
sion. Now  it  is  obvions  that  this  continuance  of  the  estate  tail  may  well  pre- 
vent any  limitation  or  springing  use  from  taking  effect  which  merely  abridges 
or  determines  the  estate  tail,  snch  as  the  conditional  limitation  in  the  case  pnt 
by  Lord  Hale  (Benson  v,  Hodson,  1  Mod.  Ill,)  of  a  conveyance  to  A.  and  the 
heirs  of  his  body  so  long  as  a  tree  stands,  and  then  over.  The  prolongation  of 
the  estate  tail  by  the  recovery  may,  on  the  same  principle  as  it  prevents  the 
determination  of  that  estate  by  the  &ilare  of  issue,  also  prevent  its  determina- 
tion under  a  conditional  limitation  annexed  to  it.  But  the  mere  prolongation 
of  the  interest  of  the  tenant  in  tail  can  have  no  tendency  to  preclude  the  opera- 
tion of  a  proviso  which  springs  from  a  point  anterior  to  the  commencement  of 
the  estate  tail,  and  overreaches  the  entirety  of  it.  In  such  a  case  the  proviso 
does  not  determine  the  estate  tail ;  it  substitutes  a  new  use  in  the  place  of  the 
entirety  of  it,  in  the  same  manner  as  if  the  limitation  in  tail  had  never  been 
contained  in  the  settlement.  A  distinction  much  to  this  effect  is  suggested  in 
two  MS.  notes  of  the  late  Mr.  Serjeant  Hill,  which  have  been  printed  in  San- 
ders on  Uses,  (Vol.  i.  p.  436, 4th  ed.  (1824). )  From  the  first  note,  it  appears  that 
the  ^Serjeant  at  one  time  considered  that  Page  v.  Hayward,  2  Salk.  570,  ^^^ 
Pig.  Bee.  176,  went  too  far,  and  that  even  in  such  cases  the  recovery  would  ^ 
not  bar  the  conditional  limitations.  He  afterwards  altered  this  opinion  and 
added  a  second  note,  which  is  as  follows: — '<N.  B.  Since  the  above  was  written 
it  seems  dear  <m  further  connderationy  that  where  an  estate  is  devised  to  one  in 
fee  simple,  upon  condition,  and  in  case  the  condition  be  not  performed,  then  to 
another ;  this,  if  within  due  bounds,  will  be  good  as  an  executory  devise,  and 
therefore  not/  barrable  by  recovery ;  because  no  executory  devise  can  be  barred 
by  recovery  (at  least  not  unless  the  person  to  whom  the  executory  devise  is 
made  is  vouched  in  the  recoverv) ;  yet  if  in  such  case,  the  first  devise  be  not  a 
fee^mpUj  but  k  fee-tail,  then  the  devise  over  will  operate,  not  by  way  of  execu- 
tory devise,  but  as  a  contingent  remainder;  and  consequently  a  recovery  suffered 
by  tenant  in  tail  before  the  condition,  or  contingency,  happens  on  which  the 
remainder  is  to  take  effect,  must  extinguish  it,  because  a  remainder  cannot, 
though  an  executory  devise  may,  and  always  does,  subsist  without  a  particular 
estate  to  support  it;  but  where  lands  are  devised  in  tail  on  condition,  and  if  the 
condition  be  broken,  then  to  B. ;  this,  though  called  a  condition,  is  by  reason 
^  of  the  devise  over  a  limitation,  or,  as  it  is  frequently  called,  a  conditional  limi- 
tation, and  the  devise  over  being  limited  after  a  particular  estate  (vis.)  an  estate 
tail  which  is  capable  of  supporting  it,  as  a  contingent  remainder,  and  therefore  a 
recovery  suffered  (before  breach  of  condition)  by  the  tenant  in  tail  must  destroy  the 
contingent  remainder  '''by  destroying  the  particular  estate,  which  supported  ^no 
it  before  the  contingency  happened ;  that  is,  before  the  remainder  vested ;  >- 
for  it  is  a  clear  rule,  that  every  remainder  must  vest  during  the  particular  estate, 
or  eo  instante  that  it  determines,  or  otherwise  it  can  never  vest  at  all."  The 
deliberate  opinion,  therefore,  of  this  very  learned  person  was  that  the  principle 
on  which  Page  v.  Hayward,  2  Salk.  570,  Pig.  Bee.  176,  and  other  similar 
cases  depend,  applies  only  to  cases  where  the  conditional  limitation  is  mhseguent 
to  or  expectant  on  the  estate  tail,  not  to  a  case  where  the  conditional  limitation 
or  springing  use  arises  from  a  point  anterior  to  the  commencement  of  it.  This 
note,  taken  with  the  decided  cases,  justifies  the  position,  that  the  operation  of  a 
recovery,  as  a  bar  to  a  conditional  limitation,  is  in  analogy  to  its  operation  as  a 
bar  to  remainders ;  according  to  which  rule,  the  right  of  the  plaintiff  in  this 
case  would  be  clear,  since  the  analogy  holds  only  as  to  uses  which  are  snbse- 

2uent  to  and  expectant  on  the  estate  tail,  and  not  as  to  uses  which  are  antece- 
ent  to  it. 

There  are,  therefore,  two  classes  with  respect  to  the  effect  of  a  recovery  in 
barring  a  springing  use.    The  first,  consisting  of  cases  like  Page  v.  Hayward, 
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2  Salk.  570,  Pig.  Rec.  176^  where  an  estate  tail  may  be  determined  or  abridged 
bj  a  conditional  limitation,  or  springing  use,  annexed  to  it  and  expectant  npon 
it;  the  second,  consisting  of  cases  such  as  Roper  v.  Hallifax,  8  Tannt.  845,  and 
the  present  caae,  where  the  springing  nse  arises  from  a  point  anterior  to  the  com- 
mencement of  the  estate  tail,  and  overreaches  the  entirety  of  it.  In  the  first 
class  of  cases  a  recovery  by  the  tenant  in  tail  will  bar  the  springing  use :  in  the 
second  it  will  not. 
^2±^        *A11  text  writers  on  the  subject  expressly  or  impliedly  recognize  this 

*■  distinction.  In  Sagden  on  Powers,  ch.  1,  s.  5,  Y.  Page  80,  5th  ed. 
(1831),  the  author  supposes  the  case  of  an  estate  limited  to  a  parent  for  life, 
and  then  to  his  children,  as  he  shall  appoint  by  will,  and  in  default  of  appoint- 
ment, to  the  children  in  tail;  and  ODserves,  *'The  case  has  been  considered 
similar  to  that  of  Page  and  Hajward,  2  Salk.  570,  Pig.  Rec.  176.  To  this 
opinion  the  author  himself  once  inclined,  but  further  consideration  has  induced 
him  to  consider  the  point  very  doubtful.  For,  in  Page  v.  Hayward,  2  Salk,  570, 
Pig.  Rec.  176,  although  the  words  expressed  a  condidon,  yet  they  were  con- 
strued to  be  a  limitation ;  and,  therefore,  it  is  the  common  case  of*  a  vested 
estate-tail,  with  a  limitation  over  in  a  certain  ev«nt,  in  which  case*  it  fs  quite 
clear  that  a  recovery  suffsred-befbre  the  ha'ppening  of  the  event  will  defeat  the 
limitations  over,  it  is  like  the  case  put  by  Hale,  Ohief  justice,  in  Benson  v. 
Hodson,  1  Mod.  Ill,  of  a  tenant  in  tail,  with  a  limitation  so  long  as  isuch  a  tree 
shall  stand ;  and  he  held,  that  a  common  recovery  would  bar  that  limitation: 
But  in  our  case  the  question  would  be,  whether,  during  the  life  of  the  donee  of 
the  power,  the  estates  to  be  created  under  the  power  would  not  be  considered  a 
charge  npon  the  estate  tail.''  These  observations  were  written  before  the  deci- 
sion of  Roper  v.  Hallifax,  8  Taunt.  485,  and  the  correctness  of  them  was  con- 
firmed by  that  case :  the  word  '' charge"  is  only  another  mode  of  describing  the 
interests  which,  it  is  insisted,  are  not  barrable.  In  Cruise's  Digest,  tit.  Recovery, 
c.  10,  s.  1,  3,  Vol.  v.,  p.  407,  4th  ed.,  (1835,)  it  is  said,  "No  estates  or  inter- 
ests were  barred  by  a  common  recovery,  but  those  which  were  subsequent,  in 
*251     P^^^^  ^^  limitation,  to  the  estate  of  which  the  recovery  *was  suffered ;  for 

J  all  interests  precedent  remained  as  they  were  before."  In  Burton's  Com- 
pendium of  the  Law  of  Real  Property,  after  noticing  that,  in  the  common  case 
of  a  settlement,  with  a  power  of  sale  and  exchange,  to  be  exercised  with  the 
consent  of  the  tenant  for  life,  or  tenant  in  tdl  in  possession  for  the  time  being, 
the  power  is  not  barrable  during  the  estate  for  life,  for  which  proposition  the 
author  cites  R^r  v.  Hallifax,  8  Tftunt.  845,  he  remarks  thus,  (page  272,  3d 
ed.,  1834) :  "  The  tenant  in  tail  in  remainder  cannot  suffer  a  recovery  without 
the  concurrence  of  the  tenant  for  life :  and  even  this  concurrence  will  not  neces- 
sarily destroy  the  power.  For  his  old  estate  for  life  may  still  continue ;  and 
whilst  that  lasts,  any  shifting  use  arising  by  an  exercise  of  the  power  given  to 
the  trustees  must  be  antecedent  to  the  estate  tail,  and  paramount  to  it  in  title ; 
and  therefore  that  power  will  still  continue  exerciseable  notwithstanding  any 
act  of  the  tenant  in  tail."  In  Bayley  on  Fines  and  recoveries,  Chap,  xviii.  § 
5,  p.  229,  it  is  stated  on  the  authority  of  Roper  v.  Hallifax,  8  Taunt.  845,  that 
'<  A  recovery  by  tenant  for  life  and  remainderman  in  tail  will  not  destroy  a 
power  which  is  antecedent  to  the  estate  tail."  In  Sanders  on  Uses,  Yol.  i.  p. 
176,  4th  ed.,  (1824,)  the  principles  above  relied  upon  are  distinctly  stated  and 
insisted  on  :  he  says,  ^*  Holt,  C.  J.,  in  Page  v.  Hayward,  2  Salk.  570,  having 
stated  generally  his  opinion,  that  a  recovery  will  bar  a  condition  or  limitation 
collateral  to  the  estate  tail,  for  the  destruction  of  which  it  is  suffered,  it  has  been 
contended,  that  a  recovery  will  destroy  a  power,  originally  reserved  with  a  view 
to  defeat  such  estate  tail.  But  a  recovery  has  the  effect  of  barring  a  collateral 
*261     ^^<^i^^<)^  ^f  limitation  on  the  principle,  that  it  bars  all  ^remainders  ex- 

^  pectant  npon  it;  but  it  cannot  affect  a  use  precedent  to  the  estate  tail, 
of  which  the  recovery  is  suffered ;  for  the  recoveror  comes  in  as  of  the  estate  of 
the  tenant  in  tail,  and  subject  to  aU  charges,  to  which  it  is  subject,  and  to  all 
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limitations  preceding  it.''  And  afterwards  he  pats  exactly  the  present  case.  He 
says,  page  177,  ^^  Suppose  lands  limited  to  the  use  of  A.  for  life,  with  remainder 
to  B.  in  tail,  remainder  to  C.  in  fee,  subject  to  a  proviso,  that  if  a  certain  act  be 
done  within  the  compass  of  A.'s  life,  the  uses  limited  to  B.  and  C.  should  cease, 
and  in  lieu  thereof,  the  use  should  be  to  D.  in  fee.  It  could  scarcely  be  con- 
tended, that  any  act  by  the  tenant  in  tail  could  defeat  this  springing  use.  It 
would  not,  in  the  sense  in  which  the  expression  is  used,  determine  the  estate  tail 
of  B. ;  but  it  would  prevent  its  taking  effect  in  possession.  It  would  substitute 
another  estate  in  lien  of  the  estate  tail.''  Before  the  action  in  Roper  v,  Hal- 
lifax,  8  Taunt.  845,  was  brought,  an  opinion  had  been  written  on  the  case, 
which  is  printed  in  Sanders  on  Uses,  vol.  1,  p.  426,  Fourth  ed.,  1824 ;  see  the 
same  vol.  p.  192,  note  (a),  and  in  which  the  same  principles  are  relied  on.  The 
preceding  authorities  are  confirmed  by  the  language  of  the  late  statute,  3  &  4 
W.  4,  c.  74,  which,  as  is  well  known,  was  not  intended  to  alter  the  general 
powers  possessed  by  a  tenant  in  tail.  The  fifteenth  section  of  that  statute  excepts 
from  among  the  interests  which  may  be  barred  by  tenant  in  tail  "  the  rights  of 
all  persons  in  respect  of  estates  prior  to  the  estate  tail." 

Upon  a  full  examinatioUi  then,  of  principles  and  authorities,  the  first  propo- 
sition of  the  plaintiff  appears  completely  made  out.  But  the  same  conclusion 
*mav  be  come  to,  even  upon  a  more  general  and  cursory  consideration  ^4^07 
of  the  case,  and  of  the  principles  affecting  it.  Thus,  if  lands  be  limited  *- 
to  the  use  of  A.  for  life,  with  a  limitation  to  trustees  for  a  term  of  1000  years, 
with  remainder  to  B.  in  tail,  it  is  clear  that  a  recovery  by  B.  will  not  affect  the 
term  of  1000  years.  Upon  the  like  principles,  if  the  limitation  be  to  A.  for 
life,  remainder  to  B.  in  tsdl,  with  a  proviso  that,  upon  a  given  event  happening 
during  the  life  of  the  tenant  for  life,  a  term  of  1000  years  shall  take  effect 
between  the  life  estate  and  the  estate  tail,  it  is  clear  that  the  springing  use  under 
this  proviso  could  not  be  affected  by  a  recovery :  and  the  same  conclusion  neces- 
sarily follows  if  the  term,  instead  of  being  for  1000  years,  be  for  10,000  years, 
or  be  indefinitely  extended,  or  if  the  proviso  ba  that,  upon  the  given  event  hap- 
pening during  the  life  of  the  tenant  for  life,  entirely  new  uses  shiul  be  substituted 
for  the  old  ones.  Or,  lastly,  the  case  may  be  put  simplv  as  follows : — If  the 
recovery,  instead  of  being  sijdffered  by  Viscount  Lumley,  had  been  suffered  by  a 
remote  tenant  in  tail,  for  instance  by  a  son  of  William  Lumley,  it  seems  im- 
possible to  conceive  that  such  a  recovery  could  have  the  effect  of  barring  the 
shifting  use,  supposing  it  to  have  arisen  during  the  life  of  the  defendant.  But 
the  onlj  principle  upon  which  that  conclusion  can  be  escaped  from  is,  that  the 
use  is  precedent  to  the  estate  tail  of  such  remote  tenant  in  tail,  and  on  that 
ground  is  not  barrable;  and  this  principle,  if  applicable  to  the  one  case,  applies 
with  equal  force  where  the  party  vouched,  instead  of  being  a  remote  tenant  in 
tail,  is  entitled  to  a  remainder  in  tail  immediately  expectant  upon  the  determina- 
tion of  the  life  estate. 

*II.  The  plaintiff's  second  proposition  is,  that  as  the  event  has  happen-  pung 
ed  during  the  life  of  the  defendant,  the  circumstances  of  the  proviso  not  ^ 
having  men  restricted  to  that  event  makes  no  difference.  Since  the  resuU  of 
the  case  is  the  same  as  if  the  proviso  had  been  restricted  in  the  manner  supposed 
by  the  first  proposition,  the  leeal  conclusion  ought  to  be  the  same  also.  But 
an  argument  may  be  attempted  to  the  effect  that,  by  the  recovery,  the  proviso 
would,  according  to  Page  v.  Hayward,  2  Salk.  570,  Pig.  Bee.  176,  clearly  be 
barred  in  case  of  the  event  not  happening  till  after  the  defendant's  death,  and 
that  this  circumstance  in  some  way  affects  the  efficiency  of  the  proviso,  and 
prevents  its  operating  at  all.  In  answer  to  this,  the  shifting  clause  may  be 
construed  divisim,  i.  e.,  as  containing  in  itself  several  provisoes  applicable  to 
the  estates  of  the  respective  takers ;  that  is,  one  proviso  that  if  the  given  event 
should  happen  during  the  estate  for  life,  the  uses  should  shift,  and  so  on ;  and 
a  separate  proviso  for  the  time  of  each  estate.  Such  a  construction  appears  to 
have  been  adopted  in  the  case  of  Boyce  v.  Hanning,  2  Cr.  &  J.  334,  S.  G.  2 
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Tyrwh.  327,  where  a  power  of  sale,  given  to  trustees,  to  be  exercised  with  the 
eonsent  of  tenants  for  life,  and  after  their  deaths  at  the  discretion  of  the  trustees 
was  held  valid,  apparently  on  the  ground  that  the  power  might  be  considered 
as  comprising  two  powers ;  one  exercisable  during  the  life  estates,  which  would 
be  good,  and  the  other  exerdseable  after  the  determination  of  those  estates.  If 
the  like  construction  be  adopted  here,  the  proviso  applicable  during  the  estate 
4^^     for  life  is  the  proviso  which  in  the  event  has  taken  effect,  and,  therefore, 

•I  "^according  to  the  proposition  already  established,  it  is  not  affected  by  the 
recovery.  These  obsevations,  however,  enter  into  niceties  which  this  part  of  the 
plaintiff's  case  does  not  require.  The  question  arises  upon  a  limitation  by  way 
of  use,  and  is,  therefore,  unaffected  by  any  technical  rules ;  in  the  event,  the 
case  put  by  the  second  proposition  is  identical  with  the  case  put  by  the  first 
proposition ;  and  therefore  the  legal  consequences  must  be  the  same. 

Preston,  for  the  defendant  in  error  (the  defendant  below).  The  defendant 
rests  his  case  upon  four  propositions : — 

I.  The  proviso  for  shifting  the  estates  on  the  accession  of  the  earldom  opera- 
ted only  on  the  estates  for  lira  of  the  defendant,  and  its  effect  was  to  make  only 
the  life  estate  determine,  so  as  to  give  the  estate  over,  not  to  the  lessor  of  the 
plaintiff,  but  to  his  eldest  son  Viscount  Lumley ;  and,  therefore,  admitting  that 
tbe  recovery  has  not  barred  the  proviso,  the  lessor  of  the  plaintiff  is  not  entitled 
to  recover.  The  proviso  for  shifting  the  estate  is  in  the  nature  of  a  forfeiture, 
and  is  to  be  construed  strictly,  to  prevent,  as  far  as  possible,  a  forfeiture  from 
being  incurred,  as  was  laid  down  in  the  jugement  in  Doe  dem.  Luscombe  v. 
Yates,  5  B.  &  Aid.  554.  It  is  preceded  by  a  proviso  for  taking  the  name  and 
arms  of  Savile,  which  is  drawn  with  great  skill,  and  affords  a  key  to  the  con- 
struction of  the  proviso  in  question.  The  name  and  arms  clause  contains,  first, 
a  provision  of  cesser  directing  that  the  estate  of  the  party  who  neglects  to  take 
the  name  and  arms  shall  cease,  and,  secondly,  a  provision  declaring  the  conse- 
*301     9^^°^  ^^  ^^^^  cesser,  viz.,  that  the  estate  shall  *go  over  to  the  person  next 

•*  in  remainder ;  and  it  is  perfectly  clear  that  the  effect  of  this  clause  would 
be  to  determine  the  estate  of  that  party  only  who  neglected  to  take  the  name 
and  arms.  Analog  would  lead  us  to  expect  that  the  clause  for  shifting  the  es- 
tates on  the  accession  of  the  earldom  should  have  a  similar  operation,  and  that 
it  would  determine  the  estate  of  that  party  only  who  acquires  the  earldom. 
Accordingly,  this  is  the  effect  of  the  clause.  It  contains,  like  the  name  and 
arms  clause,  two  provisions,  viz.,  first,  a  provision  of  cesser,  and  secondly  a 
provision  directing  to  whom  the  estate  is  to  go.  The  provision  of  cesser  only 
determines  the  estate  of  the  party  who  shall  become  earl,  that  is,  in  the 
present  case,  the  estate  of  the  tenant  for  life.  Lord  Scarborough.  The  direc- 
tory provision  cannot  give  over  more  than  the  provision  of  cesser  takes 
away;  and,  as  only  the  life  estate  of  Lord  Scarborough  is  given  over, 
it  must  be  intended  that  it  should  go  over  to  the  person  next  in  remainder 
expectant  on  that  life  estate,  viz.,  to  Viscount  Lumley.  This  result  is 
supported  and  confirmed  by  the  following  consideration.  If  the  tenant  for  life 
had  died  before  the  descent  of  the  earldom,  and  the  earldom  had  descended  on  a 
tenant  in  tail,  it  cannot  be  disputed  that,  under  the  words  of  the  shifting  clause, 
according  to  any  construction,  the  estates  would  have  gone  over  to  the  next 
tenant  in  tail ;  that  is,  to  the  person  next  in  remainder  after  the  person  who 
became  earl.  The  oonstruction  now  contended  for  has  the  effect  of  carrying  it 
over  in  like  manner  to  the  person  next  in  remainder  after  the  person  who  be- 
comes earl,  where  the  earldom  descends  on  a  tenant  for  life  :  whereas  the  con- 
struction, for  which  the  plaintiff  must  contend,  would,  in  the  latter  case, 
^2|-|     carry  it  over,  not'to  the  person  next  *in  remainder  after  the  person  who 

•■  becomes  earl,  but  to  the  person  in  remainder  after  that  person  and  his 
sons,  thus  giving  a  different  operation  to  the  clause  in  the  two  cases.  In  Doe 
dcm.  Heneage  v.  Heneage,  4  T.  R.  13,  and  in  Stanley  ».  Stanley,  16  Ves.  491, 
where  there  were  provisions  for  shifting  the  estates,  the  same  effect  was  given 
to  the  provisions  which  is  here  contended  for  on  behalf  of  the  defendant.     In 
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Garr  v.  The  Earl  of  Errol^  6  East,  58^  a  different  effect  was  given  to  the  provi* 
eions ;  but  in  that  case  the  words  could  not  be  got  oyer.  On  these  groundS| 
therefore,  admitting  the  recoverj  not  to  have  barred  the  proyiso,  the  lessor  of  the 
plaintiff  could  hayeno  title  to  recover. 

n.  The  effect  of  the  proviso  for  shifting  the  estate  upon  the  accession  of  the 
earldom,  was  to  accderate  the  old  remainders,  not  to  confer  new  interests.  And 
this  is  an  answer  to  the  argument  on  the  other  side,  because  the  acceleration  of 
the  old  remainders  does  not  render  them  antecedent  to  the  estate  tail;  and  by 
the  admission  of  the  plaintiff,  the  recovery  bars  all  except  what  is  so  antecedent 
The  argument  ur^d  from  the  repetition  of  the  provision  for  taking  the  name  and 
arms,  is  of  no  weight;  that  repetition  was  merely  inserted  ex  majori  cauteli.  It 
has  been  already  noticed  that  the  clause  upon  which  the  lessor  of  the  plaintiff 
relies,  contains  two  provisions,  viz.,  first  a  provision  of  cesser,  and  secondly  a 
provision  of  gift  over;  and  it  is  obvious  that  the  operation  of  the  clause  might 
be  effected  by  either  of  these  provisions  without  the  ud  of  the  other.  Its  ope- 
ration is  effected  by  means  of  the  provision  of  cesser.  This  construction  must 
be  adopted  upon  *the  following  considerations.  Suppose  the  lessor  of  the  p^o 
plaintiff,  before  the  proviso  took  effect,  had  granted  an  annuity,  chargea-  ^ 
ble  upon  his  estate  and  interest  in  the  property.  If  the  proviso  takes  effect  by 
way  of  cesser,  accelerating  the  old  remainders,  such  annuity  would  continue  a 
charge,  notwithstanding  the  operation  of  the  clause:  but,  if  the  proviso  takes 
effect  by  way  of  limitation  of  new  uses,  the  annuitant  would  have  no  charge  on 
the  new  use,  and  the  annuity  would  be  defeated;  a  result  which  the  Court  will 
not  adopt.  Again,  the  provision  of  ^ft  over  directs  that  the  estate  shall  go 
only  to  the  person  and  persons  next  in  remainder.  If,  therefore,  the  clause 
were  to  be  held  to  take  effect  under  the  provision  of  gift  over,  it  would  carry 
the  estate  over  to  the  next  taker  only.  It  is  only  by  considering  the  clause  to 
take  effect  under  the  proviso  for  cesser,  that  is,  by  way  of  acceleration,  that  all 
the  persons  entitled  in  succession  in  the  old  line  of  limitations  can  be  made  to 
take  under  it.  For  these  reasons  the  proviso  must  be  held  to  take  effect  by 
means  of  the  provision  of  cesser ;  that  is,  by  way  of  acceleration,  and  not  by 
way  of  new  use ;  and  then  the  argument  of  the  plaintiff,  which  rests  wholly  on 
the  new  use  being  antecedent  to  the  estate  tail,  necessarily  fails. 

m.  The  estate  and  interest  of  the  lesser  of  the  plaintiff  is  subsequent,  or  at 
least  collateral,  to  the  estate  tail  of  Viscount  Lumley,  the  tenant  in  tail.  It  is 
subsequent,  for  it  divests  the  estate  tail  after  it  is  vested.  Therefore,  being 
subsequent,  it  will,  according  to  the  rule  stated  by  the  plaintiff  himself,  be  bar- 
red by  the  recovery. 

lY.  Whatever  construction  is  adopted,  the  plaintiff's  reasoning  is  fallacious, 
and  the  recovery  has  barred  the  ^proviso.  .  The  argument  of  the  plain-  p^oo 
tiff  proceeds  upon  the  principle  tnat  the  fee  gained  by  the  recovery  is  ^ 
derived  out  of  the  estate  tail.  But  such  is  not  the  rule.  The  true  effect  of  a 
recovery  is  to  gain  a  fee  simple  "  so  far  as  the  estate  was  in  the  donor.''  It  is 
upon  this  principle,  that  charges  upon  the  estate  of  the  donor  are  not  barred  by 
a  recovery ;  and,  according  to  this  principle,  it  is  clear  that  the  proviso  is  barred. 

With  respect  to  Roper  v.  HalUfax,  o  Taunt.  845,  it  is  distinguished  from 
the  present  case  by  the  circumstance  that,  in  that  case,  it  was  not  the  in- 
tention of  the  parties  to  the  recovery  to  bar  the  power.  Here  it  was  the  inten- 
tion to  bar  the  proviso.  The  intention  was  the  ground  on  which  that  decision 
was  founded. 

Sir  John  CampheUf  Attorney-Greneral,  in  reply.  I.  The  first  proposition  of 
the  defendant  is  in  direct  contradiction  to  the  words  of  the  proviso  for  shifting 
the  uses.  The  result  of  that  proposition  would  be,  that  the  estate  would  go  over 
to  the  issue  of  the  person  becoming  earl,  in  the  same  manner  as  if  such  person 
were  dead ;  whereas  the  words  of  the  clause  are,  that  the  estate  shall  go  over 
in  the  same  manner  as  if  the  person  becoming  earl  "  were  dead  without  issue." 
And  as  to  the  arguments  in  support  of  the  proposition :  First,  Doe  dem.  Lus- 
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combe  v.  Yates,  5  B.  &  Aid.  544.  554,  is  not  applicable,  because  the  object  and 
effect  of  this  proviso  are  not  forfeiture,  but  a  mode  of  disposition.  Secondly, 
the  name  and  arms  clause  does  not  afford  any  key  to  the  construction  of  the 
clause  in  question,  for  the  nature  and  purposes  of  the  two  clauses  are  entirely 
4cA^-|     ^different.    The  object  of  the  name  and  arms  clause  was  to  enforce  com- 

^  pliance  with  the  requisition  for  taking  the  name  and  arms,  by  imposing 
a  forfeiture  in  case  of  non-compliance,  and  of  course  such  forfeiture  is  in  all 
cases  confined  to  the  person  for  whom  the  punishment  is  intended ;  and  the 
estate  is  consequently  in  all  cases  eiven  over  to  the  person  next  in  remainder. 
But  the  object  of  the  clause  for  shifting  the  estates  on  the  accession  of  the  earl- 
dom, was  to  make  provision  for  a  second  branch  of  the  family,  when  an  elder 
branch  should  succeed  to  the  earldom  and  its  fruits;  an  object  which  would  not 
be  effected  in  cases  where  the  person  who  beoomes  earl  is  tenant  for  life,  by 
giving  the  estate  to  the  person  next  in  remainder ;  that  is,  to  the  son  of  such 
person.  In  such  cases  it  is  necessary,  in  order  that  a  second  branch  may  be 
provided  for,  that  the  estate  should  go  over  to  the  person  who  would  take  the 
estates  if  the  tenant  for  life  were  dead  without  issue.  Thirdly,  neither  is  it 
true  that  the  plaintiff's  construction  gives  different  operations  to  the  clause  in 
the  several  oases  where  a  tenant  for  life,  and  where  a  tenant  in  tail,  acquires 
the  earldom.  In  the  one  case,  indeed,  the  estate  goes  to  the  person  next  in  re- 
mainder, and  in  the  other  it  does  not.  But,  in  both  cases,  the  estate  is  carried 
from  the  person  who  becomes  earl  to  the  brother  of  that  person,  or  the  issue  of 
such  brother,  conformably  with  the  design  of  providing  for  the  next  branch. 
Fourthly,  Doe  dem.  fieneage  v.  Heneage,  4  T.  R.  13,  and  the  other  cases  cited 
by  the  defendant,  were  decided  (as  this  case  must  be)  according  to  the  words 
used  in  the  will  or  deed. 
^Q  e-|         *II.  The  second  proposition  on  the  part  of  the  defendant  is  incorrect ; 

^  and,  if  correct,  it  would  not  affect  the  argument  of  the  plaintiff.  As 
stated  for  the  defendant,  the  clause  consists  of  two  provisions,  namely,  first,  a 
provision  of  cesser,  and,  secondly,  a  provision  of  gift  over.  And  it  is  contended 
for  the  defendant,  that  the  operation  of  the  clause  is  effected  by  means  of  the 
former  of  these  provisions,  not  of  the  latter.  Now  it  will  be  observed,  that  the 
provision  of  cesser  directs  only,  that  the  estate  of  the  party  who  becomes  earl 
shall  cease ;  it  does  not  direct  that  the  estates  limited  to  the  sons  of  such  per- 
son (when  a  tenant  for  life)  shall  cease.  But  the  provision  of  gift  over  declares, 
that  the  estate  shall  go  over  in  the  same  manner  as  if  the  person  who  becomes 
earl  were  dead  without  issue.  Therefore  the  latter  provision  goes  farther  than 
the  preceding  one ;  and,  in  order  that  the  whole  intent  of  the  clause  may  be 
effected,  it  must  operate  under  the  second  provision,  namely,  by  way  of  limita- 
tion of  new  uses  ;  and  not  under  the  previous  provision,  by  way  of  acceleration 
merely.  The  supposed  case  of  an  annuity  having  been  granted  cannot  influence 
the  legal  construction  of  the  will ;  and  no  argument  arises  on  the  ground  of 
hardship  or  impolicy,  because,  in  whichever  way  the  proviso  operates,  such  an- 
naity  would  be  a  charge  in  equity.  To  the  argument  founded  on  the  word 
^'  next,''  it  is  a  sufficient  answer,  that  the  proviso  directs  the  estate  to  go  over 
''  in  the  same  manner"  as  the  person  or  persons  in  remainder  would  take  the 
same,  in  case  the  party  acquiring  the  title  were  dead  without  issue ;  words  which 
are  sufficient  to  show  that  it  was  intended  to  go  to  the  several  takers  in  succes- 
sion. But,  further,  if  the  proviso  were  to  be  held  to  take  effect  by  way  of  ac- 
^g-i     oeleration  *of  the  old  remiunders,  and  not  as  a  limitation  of  neW  uses,  it 

•■  would  not  affect  the  argument  for  the  plaintiff.  The  suggested  construc- 
tion could  not  take  effect  by  virtue  of  the  provision  of  cesser,  ^cause,  in  order 
to  give  effect  by  way  of  cesser  to  the  intention  that  the  estates  should  go  over  as 
if  uie  party  becoming  earl  were  dead  without  issue,  it  would  be  necessarpr  that 
all  the  precedent  estates  should  cease :  whereas  the  provision  of  cesser  in  the 
nresent  case  makes  only  the  estate  of  the  tenant  for  life  cease.  If,  therefore,  it 
be  adopted  at  all;  it  must  be  by  implying  that  the  estate  originally  limited  in 
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remainder  to  the  plaintiff  was  intended  in  the  given  event  to  be  accelerated ; 
that  is,  that  such  estate  should,  in  the  given  event,  take  effect  and  spring  from 
a  point  anterior  to  the  determination  of  the  particular  estates  upon  which  such 
remainder  depends.  And  the  result  of  such  a  construction  will  be,  that  the  use 
limited  to  the  plaintiff  by  the  will  has  a  capacity  of  taking  effect  in  either  of  two 
ways ;  namely,  either  by  way  of  remainder  upon  the  natural  determination  of 
the  particular  estates,  or  by  way  of  accelerated  use  antecedent  to  the  determina- 
tion of  such  particular  estates.  In  the  event  which  has  happened,  it  takes  effect 
in  the  latter  way,  and  springs  from  a  point  antecedent  to  the  commencement  of 
the  estate  tail,  so  that  the  recovery  does  not  bar  it.  The  circumstance  that  the 
recovery  bars  it,  so  far  as  it  had  a  capacity  of  taking  effect  subsequently  to  the 
estate  tail,  is  no  reason  why  the  recovery  should  bar  it  so  far  as  it  had  a  capa- 
city of  taking  effect  antecedently  to  the  estate  tail. 

III.  With  respect  to  the  defendant's  third  proposition,  it  may  be  admitted, 
that  the  proviso  is  subsequent  in  the  sense  that  it  divests  the  estate  tail  after 
*it  has  become  vested ;  but  that  circumstance  does  not  render  it  subse-  r^^o*. 
quent  in  the  sense  which  is  necessary  in  order  that  it  may  be  barred  by  the  ^ 
recovery.  The  argument  now  urged  for  the  defendant  was  attempted  in  Eales 
V.  Conn,  4  Sim.  65,  and  failed :  I^per  v.  Hallifaz,  8  Taunt.  845,  is  also  a  com- 
plete answer  to  it,  because,  in  that  case,  the  power  divested  the  estate  tail  after 
it  was  vested.  The  proposition  is  also  disproved  by  the  received  rule  in  a  case 
of  daily  practice.  Suppose  an  estate  is  limited  to  several  successive  tenants  for 
life.  A.,  B.,  and  C,  with  remainders  to  the  first  and  other  sons  of  each  in  tail, 
and  with  powers  of  jointuring  and  portioning  to  each  tenant  for  life ;  the  exer- 
cise of  any  one  of  the  powers  will  defeat  the  estates  tail,  after  they  are  vested ; 
but  it  cannot  be  contended  that  a  recovery  in  which  A.  is  tenant  to  the  praecipe, 
and  the  first  son  of  C.  is  vouchee,  will  bar  the  powers  given  to  B.  The  true 
criterion  for  determining  whether  a  springing  use  is  precedent  or  subsequent  to 
the  estate  tail  for  the  present  purpose  is,  not  whether  it  divests  the  estate  tail, 
but  whether  it  springs  from  a  point  antecedent  or  subsequent  to  the  estate  tail. 

lY .  The  defendant's  fourth  proposition  is  sufficiently  answered  by  the  original 
argument  of  the  plaintiff.  It  is  true  that  in  Roper  v.  Hallifax,  8  Taunt.  845, 
the  intention  of  the  parties  to  the  recovery  was  different  from  the  intention  here. 
But  the  discussion  of  that  case  turned,  principally,  not  on  the  intention,  but  on 
the  power  being  antecedent  to  the  estate  tail.  Our,  adv.  vult 

♦Lord  Dbnman,  C.  J.,  in  this  term  (May  11th)  delivered  the  judg-  ^no 
ment  of  the  Court,  as  follows : —  L 

Upon  this  special  verdict  four  questions  arose : 

First,  Whether  the  proviso  in  the  will  of  Sir  George  Saville  respecting  the 
shifting  of  his  estates  in  the  event  of  the  title  of  the  Earl  of  Scarborough  de- 
scending upon  the  possessor  of  them,  applied  to  any  but  the  first  person  upon 
whom  it  should  so  descend. 

Secondly,  If  it  did,  whether  the  effect  of  that  proviso,  in  the  event  of  the  title 
descending  on  a  tenant  for  life,  was  to  let  in  the  son,  if  any,  of  the  tenant  for 
life  until  the  title  should  descend  on  him,  or  to  carry  the  estates  over  at  once  to 
the  next  branch  of  the  family. 

Thirdly,  Whether  the  recovery  suffered  in  1812  destroyed  the  proviso. 

Fourthly,  Whether  the  deeds  of  1817  barred  the  lessor  of  the  plaintiff  from 
maintaining  this  action.  Upon  the  argument,  the  last  of  these  questions  was 
abandoned  by  the  learned  counsel  for  the  defendant,  who  admitted  that  the 
deeds  could  neither  operate  by  way  of  conveyance  of  any  interest,  nor  by  way 
of  estoppel. 

The  first  question  was  material,  because,  on  the  descent  of  the  title  to  the  first 
taker  of  the  estates,  they  had  shifted  to  the  present  defendant,  and  so  it  was  con- 
tended that  the  proviso  was  satisfied  and  at  an  end.  This  point  was  not,  how- 
ever, much  pressed ,  and,  indeed,  it  is  plainly  contrary  to  the  meaning  of  the 
proviso,  in  which,  although  the  words  "  from  time  to  time''  are  not  inserted. 
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yet  the  obvious  intent  is  that  the  proviso  should  attach  to  each  of  the  estates 
created  by  the  will  as  they  should  successively  vest  in  possession. 

The  second  question  was  much  laboured  in  argument,  and  it  was  contended 
^Q^     that  this  proviso  must  be  *read  and  interpreted  with  reference  and  by 

-■  analogy  to  the  proviso  as  to  taking  the  name  and  arms  of  Savile.  We 
think  that  it  is  only  necessary  to  read  the  two  provisoes  in  order  to  be  fully 
satisfied,  that  as  the  motive  and  object  of  the  devisor  was  different  in  the  two, 
80  the  effect  is  and  was  intended  to  be  different  also.  In  the  name  and  arms 
proviso,  the  cesser  of  the  estate  was  intended  as  a  personal  punishment,  by  way 
of  forfeiture,  against  the  individual  neglecting  to  comply  with  it,  and  the  dis- 
tinction is  carefully  drawn  between  tenant  for  life  and  tenant  in  tail ;  for  the 
estates  are  to  ''go  to  the  person  (in  the  singular  number)  next  in  remainder  in 
this  my  will  in  the  same  manner  as  if  such  person  or  persons  so  neglecting  or 
refusing,  being  tenant  or  tenants  for  life,  was  or  were  dead,  or  being  tenant  or 
tenants  in  tail  was  or  were  actually  dead  without  issue  male.''  In  the  provi- 
sion in  question  the  cesser  was  not  intended  as  a  punishment  to  the  individual, 
but  to  prevent  the  union  of  the  earldom  and  estates  in  the  same  person,  and  for 
the  benefit  of  the  next  branch  of  the  family :  accordingly  the  words  used  are 
different,  for  the  estates  are  to  ''  go  to  the  person  and  penans  Who,  under  the 
limitations  aforesaid,  shall  then  be  next  in  remainder  expectant  on  the  decease 
and  failure  of  issue  male  of  the  person  to  whom  the  said  title  shall  so  descend 
or  come,  in  the  same  manner  as  such  person  or  persons  so  in  remainder  as  afore- 
said would  take  the  same  by  virtue  of  this  my  will,  in  case  he  or  they  to  whom 
the  title  of  the  said  Earl  of  Scarborough  shall  come  and  fall  in  possession  as 
aforesaid  was  or  were  actually  dead  without  isme"  These  words,  both  in  the 
description  of  what  persons  in  remainder  are  to  take,  and  of  the  manner  in  which 
^401  ^^^y  ^^  ^  take,  plainly  point  out  the  exclusion  of  an  entire  branch  of 
^  the  family,  and  cannot  receive  the  same  construction  as  the  words  of  the 
other  proviso  without  doing  great  violence  to  the  obvious  meaning  of  the  de- 
Tisor,  the  firamers  of  whose  will  evidently  knew  how  to  express  his  meaning  in 
appropriate  language.  It  is  said  that  this  construction  will  exclude  the  younger 
children  of  the  defendant,  who  have  no  present  benefit  from  the  earldom.  It 
certainly  will  exclude  them,  whether  the  earldom  may  descend  upon  them  or 
not;  but  this  is  no  reason  for  putting  a  sense  upon  the  words  of  the  will  which 
they  cannot  fairly  bear,  and  it  may  he  observed  that  to  both  the  provisoes  the 
devisor  has  added  a  clause  protecting  all  jointures  and  portions  for  younger 
children  duly  settled  before  the  cesser. 

It  was  said  that  this  clause  of  cesser  is  the  operative  part  of  the  proviso,  and 
the  other  words  cannot  carry  over  a  greater  interest  than  that  which  is  made  to 
ocase;  but  we  see  no  reason  for  sayiuff  that  the  words  of  cesser  are  rather  the 
operative  words  than  those  bv  which  the  estate  is  carried  over ;  and  if  the  lat- 
ter are  more  extensive  than  the  former,  there  is  no  authority  to  prevent  them 
from  receiving  their  full  effect. 

We  are,  therefore,  clearly  of  opinion  that  the  effect  of  the  proviso  is,  on  the 
descent  of  the  title,  to  carry  over  the  estates  at  once  to  the  next  branch  of  the 
family. 

We  come  now  to  the  third  question,  on  the  effect  of  the  recovery  suffered  in 
1812  by  the  defendant,  the  tenant  for  life,  and  his  eldest  son,  the  tenant  in 
tail  in  remainder. 

We  have  no  hesitation  in  holding  that  this  recovery  barred  and  destroyed 
*411  ^^^  ^"^^  ^^^  estate  tail  and  all  ''Remainders  expectant  on  the  natural 
-■  failure  of  that  estate ;  but  also  that  it  destroyed  the  proviso  in  question 
so  far  as  it  was  attached  to  that  estate  tail,  and  all  remainders  and  subsequent  es- 
tates that  were  limited  to  come  into  possession  on  the  descent  of  the  title  upon 
the  defendant's  son,  or  grandson  and  so  on.  The  case  of  Page  v.  Hay  ward,  2 
Salk.  570,  Pig.  Rec.  176,  and  other  cases  abundantly  establish  this  position^ 
which  is  folly  sanctioned  by  the  text  writers. 
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Therefore  the  reecovery  undoubtedly  barred  and  destroyed  the  vested  remain- 
der in  tail  of  the  present  lessor  of  the  plaintiff  expectant  on  the  determination 
of  the  estate  tail  vested  in  the  defendant's  son^  and  the  conditional  limitation 
to  the  lessor  of  the  plaintiff  in  the  event  of  the  descent  of  the  title  upon  the 
defendant's  son;  and  if  the  defendent  had  died  in  the  lifetime  of  his  elder  bro- 
ther^ the  lessor  of  the  plaintiff  would  have  had  no  claim  whatever  in  any 
event. 

Neither  have  we  anv  hesitation  in  holding  that,  if  no  estate  had  been  limited 
to  the  lessor  of  the  plaintiff,  except  such  as  was  to  take  effect  on  the  happen- 
ing of  the  event  contemplated  by  the  proviso,  so  as  that  such  estate  would 
clearly  be  a  new  interest  then  first  arising,  the  recovery  would  not  have  barred 
or  destroyed  the  proviso,  so  far  as  it  was  attached  to  the  life  estate  of  the  de- 
fendant ;  and  that  the  lessor  of  the  plaintiff  would  in  the  events  which  have 
happened  be  entitled  to  recover.  It  does  not  appear  to  us  necessary  to  deter- 
mine to  what  extent  the  estate  of  a  recoveror  in  a  common  recovery  is  de- 
rived out  of  the  estate  tail :  it  may  be  admitted  *that  the  recoveror  can-  r^cjo 
not  take  a  greater  estate  than  the  original  donor  had,  and  so  that  his  es-  *- 
tate  is  not  derived  simply  from  the  estate  tail ;  and  it  may  be  admitted  that  a 
recovery  suffered  by  tenant  in  tail  of  lands  ex  parte  materni  will  or  will  not 
alter  the  course  of  descent  according  as  the  tenant  in  tail  was  himself  in  by 
purchase  or  by  descent.  This,  however,  is  clear,  viz.,  that  the  estate  of  the  re- 
coveror is  not  derived  out  of  the  estate  for  the  tenant  for  life,  where  he  is  not 
vouched,  as  he  was  not  in  this  case.  The  conveyance  by  the  tenant  for  life  to 
make  a  tenant  to  the  presBcipe  is  no  forfeiture  of  his  life  estate ;  it  does  not  de- 
termine that  life  estate ;  though  it  may  pass  it  wholly  to  another,  where  it  is 
granted  without  keeping  any  reversion.  This  was  not  done  in  the  present  case; 
the  conveyance  being  to  the  tenant  to  the  praecipe  for  the  joint  lives  of  him- 
self and  the  defendant,  according  to  the  practice  adopted  by  conveyancers  in 
order  more  effectually  to  preserve  powers  annexed  to  the  life  estate.  It  is  a 
mere  matter  of  form  in  order  to  enable  the  tenant  in  tail  in  remainder  to  bar  his 
estate  tail  and  the  remainders  over.  Any  person  who  has  an  estate  in  remain- 
der between  a  tenant  for  life  and  a  remamder-man  in  tail,  is  entitled  even  after 
a  recovery  suffered  by  them  to  treat  the  life  estate  as  still  subsisting,  and  to 
make  his  entry  on  the  death  of  the  tenant  for  life.  It  is  conceded  that  no  such 
intermediate  estates  are  barred  by  such  a  recovery.  Why,  then,  should  this 
proviso  attached  to  the  estate  for  life  be  barred  ?  It  operates,  not  by  way  of 
determining  or  defeating  the  estate  tail  of  the  defendant's  son,  but  antecedently  to 
that  estate  by  preventing  the  estate  tail  from  ever  vestine  in  possession,  and  being 
antecedent,  '^'to  that  estate  tail,  cannot  be  affected  by  the  recovery,  r^^o 
The  case  of  Roper  v.  Hallifax,  8  Taunt.  845,  is  an  express  authority  to  >- 
this  effect,  which  case  has  been  discussed  but  never  overruled.  See  1  Sanders  on 
Uses  and  Trusts,  pp.  178,  426,  and  436,  (4th  edit.  1824).  It  is  argued  that 
that  case  was  decided  on  the  intention  of  the  parties  expressed  in  the  deed  to 
lead  the  uses :  but  it  is  quite  plain  from  the  language  of  the  judgment  that 
the  point  as  to  the  recovery  and  its  effect  was  determined  by  the  Court  without 
reference  to  the  intention  of  the  parties,  as  indeed  in  reason  and  principle  it 
ought  to  have  been ;  and  the  intention  of  the  parties  was  used  only  in  answer 
to  an  argument  arising  from  the  effect  of  the  deed  itself,  which  was  the  second 
point  in  the  case.  The  stat.  3  &  4  W.  4,  c.  74,  s.  15,  has  been  referred  to,  but 
it  b  expressed  in  general  terms,  and  proves  only  what  in  reality  is  not  disputed 
as  a  general  proposition,  viz.,  that  a  recovery  will  not  affect  estates  prior  to  the 
estate  tail  of  which  it  is  suffered. 

It  being  then  our  opinion  that  the  proviso  in  question,  if  a  new  interest  arises 
from  the  happening  of  the  event  contemplated  by  it,  is  not  barred  or  destroyed 
by  the  recovery,  the  only  remaining  point  is,  whether  the  limitation  to  the  lessor 
of  the  plaintiff  of  a  remainder  expectant  on  the  natural  termination  of  the  estate 
tail  in  the  defendant's  son,  makes  any  and  what  difference. 
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It  b  argued  on  the  part  of  the  defendant  that  the  proviso^  sappoBing  no  re- 
coTeiy  to  have  been  suffered^  and  the  title  of  Earl  of  Scarborough  to  have 
descended  on  the  defendant,  would  have  operated  only  to  accelerate  and  vest  in 
*441  possession  that  estate  of  the  lessor  of  *the  plaintiff  which  was  already 
-I  vested  in  him  in  remainder,  and  that,  as  that  vested  remainder  was  barred 
and  destroyed  by  the  recovery,  it  cannot  by  the  happening  of  any  subsequent 
event  revive,  be  acoelerated,  and  vest  in  possession.  On  the  other  side  it  is 
contended,  either  that  it  may  so  revive,  or  that  the  proviso  would  operate  so  as 
to  create  a  new  interest,  and  that  the  lessor  of  the  plaintiff  took  under  the  will 
two  interests,  one  a  vested  remainder  in  tail  which  is  barred,  the  other  a  mere 
possibility,  which,  on  the  descent  of  the  title  upon  the  defendant,  became  a  new 
estate  tail,  and  which  is  not  barred. 

The  words  of  the  will  in  effect  are,  that  the  estate  shall  go  to  the  lessor  of  the 
plsdntiff,  in  the  same  manner  as  he  would  take  the  same  under  the  will,  if  the 
defendant  were  dead  without  issue.  A  condition  is  added  in  these  words : 
''such  person  and  persons  so  in  remainder  performing  and  complying  with  the 
eondition  or  provbo  herein  before  contained,  for  taking  and  using  the  surname, 
and  quartering  the  arms  of  Savile  as  aforesaid  :"  which,  it  is  argued,  shows  that 
a  new  estate  was  intended  to  arise ;  otherwise  why  add  these  words  of  condi- 
tion ?  for,  if  the  old  estate  only  was  accelerated,  the  name  and  arms  proviso  was 
already  attached  to  it.  It  is  answered,  that  the  condition  was  added  for 
greater  caution,  and,  at  all  events,  cannot  alter  the  legal  construction  of  the 
will,  whatever  arguments  it  may  be  supposed  to  furnish  as  to  the  opinion  of  the 
framer  of  it.  Two  reasons  are  assigned  why  the  Court  should  hold  the  proviso 
to  operate  by  way  of  acceleration  :  the  one,  that  otherwise  any  charge  made  upon 
his  estate  in  remainder  by  the  lessor  of  the  plaintiff,  prior  to  the  descent  of  the 
^g^  title  on  the  '^'defendant,  would  not  remain  a  charge  on  the  happening  of 
J  that  event,  because  he  would  take  a  new  estate  ^  the  other,  that  other- 
wise, the  next  person  in  remainder  only  would  take,  and  not  all  others  in  suc- 
cession, as  would  be  the  case  if  the  remainders  were  only  accelerated.  As  to 
the  first  of  these  reasons,  we  do  not  think  that  the  consequence  pointed  out, 
supposing  it  necessarily  to  follow,  is  of  sufficient  moment  to  have  any  influence 
on  the  legal  construction  of  the  will;  and  we  by  no  means  accede  to  the  con- 
struction assumed,  though  we  are  not  now  required  to  discuss  it.  As  to  the 
second  reason,  the  wonb  of  the  proviso,  ^'  the  person  and  persons  next  in  re- 
mainder, &c.,  and  in  the  same  manner  as  such  person  or  persons,  &c.,''  seem  to 
point  at  a  succession  of  persons ;  but  if  not,  still  the  lessor  of  the  plaintiff  may 
take  an  estate  in  tail;  and  it  is  not  necessary  now  to  determine,  whether  those 
in  remainder  after  him  can  take  any  thing  or  not.  No  authority  upon  this  part 
of  the  case  was  cited  at  the  bar,  nor  have  we  been  able  to  discover  any.  The 
general  intention  of  the  devisor  appears  to  be  clear ;  viz.  that  his  estates  should 
never  go  in  the  same  line,  or  to  the  same  persons,  as  the  earldom  of  Scarborough ; 
and  that  if  any  person  being  tenant  for  life  of  his  estates  should  become  Earl 
of  Scarborough,  the  remainder  in  tail  to  that  person's  children  should  never 
▼est,  but  the  estates  should  go  over  as  if  that  remainder  in  tail  had  never 
eadsted.  By  holding  that  a  new  estate  arose  in  the  lessor  of  the  plaintiff  on 
the  descent  of  the  title  of  Earl  of  Scarborough  on  the  defendant,  we  are  giving 
diect  to  that  intention  so  far  as  we  can ;  and  we  are  not  aware  that  in  so  doing 
we  are  contravening  any  rule  of  law :  there  is  no  inconsistency  in  treating  the 
will  as  giving  the  lessor  of  the  plaintiff  an  estate  tail  vested  in  remainder,  and 
^^a-t  also  a  ^possibility,  to  the  same  person,  of  a  similar,  though  not  the  same, 
-'  estate  tail,  on  the  happening  of  a  certain  event ;  the  former  of  which  is 
barred  by  the  recovery,  but  the  latter  not.  If  we  were  to  hold  the  contrary, 
this  inconsistency  would  follow  ;  that  the  defendant,  the  tenant  for  life,  would 
hold  the  estate  ,  together  with  the  title,  (a  thing  quite  contrary  to  the  intention 
of  the  devisor),  by  reason  of  his  son  having  barred  the  entail ;  there  being  no 
rule  of  law  to  compel  such  a  departure  from  the  intention  of  the  devisor.    For 
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these  reasons  we  are  of  opinion,  that  the  lessor  of  the  plaintiff  is  entitled  to 
recover,  and  that  the  judgment  of  the  court  below  ought  to  be  be  reversed. 

Judgment  for  the  plaintiff.(a) 


DOB  on  the  Demise  of  THOMAS  PHILLIPS,  and  MARY,  his  Wife, 
against  MORRIS.     AprU  15. 

Where  a  document  is  prored  to  hare  come  into  the  handa  of  one  party  to  a  cause,  the 
opposite  party  cannot  entitle  himself  to  give  secondary  evidence  of  its  contents  by  shew- 
ing that  it  has  been  since  lost  or  destroyed,  unless  he  has  served  notice  to  produce. 

Defendant  in  ejectment  relied  on  a  will  devising  all  the  testator's  property  except  a  pecu- 
niary legacy.  In  answer,  plaintiff  proved  that,  after  the  execution  of  such  will,  a  doc- 
cument  which  he  alleged  to  have  been  a  will,  was  signed  by  the  testator,  and  delivered 
to  a  woman  whom  the  defendant  afterwards  married,  since  which  the  witness,  who 
prepared  it,  had  heard  nothing  of  it.  It  was  then  asked,  on  behalf  of  the  plaintiff, 
whether  the  deceased  had  declared  that  paper  to  be  his  will,  and  whether  the  witness 
and  others  had  signed  it  in  his  presence :  Held,  that  the  questions  could  not  be  put,  no 
notice  having  been  g^ven  to  produce  the  last-mentioned  document. 

On  the  trial  of  this  ejectment,  before  Williams,  J.,  at  the  last  assizes  for  Pem- 
brokeshire, it  appeared  that  Thomas  Phillips  claimed  in  right  of  his  wife,  the 
joint  lessor  of  the  plaintiff,  as  heiress  at  law  (which  she  was  admitted  to  be)  of 
Henry  John,  who  died  seised  of  the  premises  in  Question  in  1819.  The  defend- 
ant claimed  in  rieht  of  Anne  his  wife,  formerly  the  wife  of  the  said  Henry 
*John,  to  whom  the  said  Henry  John  in  April,  1819,  being  then  pos-  ^^^^ 
sessed  of  the  premises  in  question,  devised  all  his  property,  except  a  ^ 
pecuniary  legacy  to  his  daughter.  Mr.  Mortimer,  one  of  the  attesting  witnesses, 
who  proved  the  execution  of  this  will,  was  cross-examined  by  Chilton  for  the 
plaintiff,  and  stated  that  very  shortly  afterwards  he  had  prepared  another  instru- 
ment for  the  testator,  who  signed  it,  and  that  Mortimer  witnessed  it ;  that  after 
the  testator's  death  it  was  delivered  to  the  said  Anne  John,  the  testator's  widow, 
and  that  the  witness  had  never  heard  her  say  what  she  had  done  with  it.  No 
notice  had  been  given  to  produce  this  paper.  Chilton  then  proposed  to  ask 
whether  the  testator,  on  signing  the  paper,  declared  it  to  be  his  last  will,  whether 
the  witness  signed  it  afterwards  in  hb  presence,  and  whether  any  other  persons 
signed  it  in  the  presence  of  the  testator ;  but  the  questions  were  objected  to,  and 
the  learned  judge  refused  to  admit  them,  observing  that  the  will  itself  was  the  best 
evidence  to  shew  whether  or  not  it  had  been  executed  and  attested,  and  that  the 
plaintiff  had  laid  no  ground  for  offering  secondary  evidence.  The  defendant  had 
a  verdict. 

Chilton  now  moved  for  a  new  trial  on  the  grounds  of  a  misdirection  (which 
is  not  material  here),  and  of  the  above  rejection  of  evidence.  The  objection  was 
at  all  events  taken  too  soon.  It  is  laid  down,  in  the  case  of  a  lost  deed,  that 
after  proof  of  its  due  execution  the  loss  of  the  deed  must  be  proved. (&)  And 
the  plaintiff  in  this  case  not  only  had  a  right,  but  was  called  ^upon,  to  ^a^ 
prove  in  the  first  place,  not  indeed  the  contents  of  the  instrument,  but  I- 
its  execution :  in  other  words,  that  some  paper  was  put  into  the  testator's  hands; 
that  he  declared  it  to  be  his  will,  and  signed  it ;  that  others  signed  it  in  his  presence ; 
and  that  it  subsequently  came  into  the  possession  of  the  defendant.  After  having 
proved  that  such  an  instrument  had  once  been  in  existence,  it  would  have  been 
for  the  plaintiff  to  call  for  the  production  of  the  paper  itself,  if  he  had  given 
notice  to  produce ;  or  to  offer  evidence  (which  would  have  been  done  here)  of 
the  paper  having  been  destroyed.  [Lord  Denman  C.  J.  How  could  you  talk 
of  the  paper  as  a  will  at  all,  if  you  had  not  given  notice  to  produce  it  ?    Lit- 


a)  A  writ  of  error  upon  this  Judgment  is  now  depending  In  the  House  of  Lords. 

b)  Rex  V.  Culpepper,  Skin.  673. 
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TLSDALE,  J.  The  course  is,  that,  before  a  party  can  talk  of  a  written  instru- 
ment, he  must  call  upon  the  opposite  side  to  produce  it,  or  shew  that  it  was  lost 
and  d^d  not  come  to  their  hands.  Patteson,  J.  The  proposed  questions  could 
have  tended  to  nothing,  unless  jou  had  had  means  of  shewing  that  the  paper 
had  been  destroyed ;  and  even  then,  the  evidence  would  not  have  made  out  the 
plaintiff's  case,  unless  the  contents  of  the  will  could  have  been  shewn.]  There 
would  have  been  evidence  to  justify  the  jury  in  presuming  that  the  contents 
amounted  to  a  revocation  of  the  previous  will  3  for  as  the  paper  supposed  to 
oont^n  that  revocation  was  in  existence  when  the  testator  died,  and  would  have 
been  proved  to  have  been  destroyed  by  the  defendant,  this,  if  the  jury  thought 
the  evidence  sufficient,  would  have  overthrown  the  defendant's  title.  In  Har- 
wood  V.  Goodright,  1  Cowp.  87,  the  jury  found  specially  that  the  testator  after 
*491  ^^^<^^^^°g  ^  ^^h  under  which  '''the  defendant  claimed,  made  another 
-'  will ;  and  that  the  disposition  by  the  latter  will  was  different  from  that 
in  the  preceding  one,  but  in  what  particulars  the  jury  did  not  know ;  and  they 
did  not  find  that  the  testator  cancelled  the  previous  will,  or  that  the  defendant 
destroyed  it,  but  what  was  become  of  the  same  they  were  together  ignorant.  In 
that  case  it  was  held  that  the  special  verdict  did  not  find  any  revocation  of  the 
first  will }  but  Lord  Mansfield  said,  that ''  in  case  the  defendant  had  been  proved 
to  have  destroyed  this  last  will,  it  would  have  been  a  good  ground  for  the  iury 
to  find  that  this  was  a  revocation.'^  In  the  present  case,  evidence  would  have 
been  offered  to  shew  that  the  defendant  or  his  wife  had  destroyed  the  will. 
rPATTESON,  J.  You  assume  that  both  the  wills  related  to  the  same  property. 
In  Harwood  v,  Goodrieht,  1  Cowp.  87,  it  seems  by  the  verdict  that  the  jury 
must  have  got  at  that  fact  by  some  legitimate  evidence,  though  in  other  respects 
the  contents  of  the  will  were  unknown  to  them.]  As  the  first  will  here  pur- 
ported to  dispose  of  all  the  testator's  property,  it  must  be  presumed  that  the 
second  will  made  some  alteration  in  that  disposition ;  and  as  the  defendant  or 
his  wife  destroyed  the  second  will,  the  presumption  will  be  taken  most  strongly 
against  them. 

Lord  Denman,  C.  J.  It  was  proved  here  that  the  paper  spoken  of  as  the 
second  will  was  delivered  to  the  testator's  widow.  Whatever  that  paper  was, 
therefore,  it  is  proved  to  have  been  in  the  possession  of  the  adverse  party  in  the 
^t^M  cause.  It  is,  consequently,  impossible  *that  the  rule  now  moved  for 
•I  should  be  granted.  Before  any  thing  which  has  been  in  the  hands  of 
the  opposite  party  can  be  talked  of  as  a  will,  there  must  be  proof  of  a  notice  to 
him  to  produce  it ;  for  although  a  witness  might  be  called  to  say  that  it  had 
been  destroyed,  it  might  be  in  the  hands  of  the  adverse  party  notwithstanding. 

LiTTLEDALE,  J.  When  a  docuioent  is  shewn  to  have  been  in  the  possession  of 
a  defendant,  the  plaintiff  is  not  at  liberty  to  talk  of  it  till  he  has  given  notice  to 
produce  it  3  though,  if  it  were  shewn  that  the  paper  had  been  lost  without 
coming  to  the  defendant's  hands,  the  case  would  be  different.  The  sup- 
posed will,  here,  was  traced  to  the  defendant;  the  plaintiff  then  could  not  stir 
without  proving  notice  to  produce.  Without  such  proof,  even  if  he  had  given 
evidence  that  the  defendant  had  destroyed  the  document,  he  was  not  entitled  to 
talk  of  it  as  a  will. 

Patteson,  J.  To  give  effect  to  the  second  document  as  a  revocation  of  the 
previous  will,  it  would  have  been  absolutely  necessary  to  shew  that  it  related  to 
the  same  subject-matter.  When  it  had  been  traced  to  the  defendant,  no  further 
evidence  could  be  given  of  it  without  proving  notice  to  produce.  If  the  plain- 
tiff alleged  that  the  paper  had  been  destroyed  after  it  reached  the  deendant, 
he  might  say,  <^  I  dispute  that.  I  have  the  document,  but  I  will  not  produce 
it,  because  I  have  not  been  served  with  notice."  If,  indeed,  it  had  been  proved 
that  the  document  was  destroyed  without  having  got  into  the  defendant's  hands, 
♦fill  *^®  ^*®®  would  have  *been  different.  Here  the  learned  Judge  stopped 
-'  the  evidence  at  the  point  where  the  will  was  traced  into  the  hands  of 
the  defendant.    There  is  no  ground  for  a  rule. 
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CoLEBiDOE,  J.  I  am  of  the  same  opinion.  Where  yon  wish  to  prove  the 
destmction  of  an  instmment  which  has  been  traced  to  the  hands  of  the  oppo- 
site party,  yon  mnst  give  notice  to  prodnce.  Rnle  refused. 

The  uonrt,  howeyer,  gave  ChiUon  leave  to  move  npon  affidavits,  on  the 
ground  of  surprise,  Lord  Denman,  C.  J.,  saying  that  the  court  would  perhaps 
reserve  the  question  of  costs  if  a  gross  case  of  fraud  appeared. 


HENSLOW  a^ain««  FAWCETT.    4pn722. 

If  A.  giro  money  to  B.  to  induce  B.  to  vote  for  a  candidate  at  an  election  for  a  member  of 
parliament,  and  B.  agree  to  do  so  in  consideration  of  the  gift,  A.  is  liable  to  the  penalty 
of  500/.  for  cormpting  B.  to  rote,  within  stat.  2  G.  2,  c.  24,  s.  7,  though  B.  nerer  gives 
the  Tote.  A  jurj  may  infer  the  fact  of  the  agreement  from  circumstances,  althou^  B., 
who  is  a  witness  does  not  state  that  he  ever  intended  to  vote. 

Where,  in  such  a  case,  A.'s  counsel,  and  the  judge,  at  the  trial  of  an  action  against  A. 
for  the  penalty,  put  the  question  merely  on  the  credibility  of  the  eridence,  and  the  jury 
found  against  A.,  the  court  ref^ised  to  grant  a  new  trial  on  the  ground  that  the  judge 
should  have  desired  the  jury  to  say,  whether  B.  ever  intended  to  gire  the  Yote. 

Per  Patteson  and  Coleridge  Js.,  if  in  fact  B.  never  did  so  intend,  A.'s  offence  was  com- 
plete by  his  giving  the  money  for  the  purpose  of  inducing  B.  to  vote,  and  by  B.'s  pro- 
fessedly accepting  it  on  these  terms. 

Debt  for  600Z.,  npon  the  seventh  Bection(a)  of  st.  2  G.  2,  c.  24.  The  de- 
claration alleged  that,  at  an  election  of  two  burgesses  for  the  borough  of  Cam- 
bridge, *the  defendant  did  corrupt  one  John  (jamer,  who  had  a  right  to  r^^M 
vote  at  the  election,  to  give  his  vote  for  a  candidate,  James  Lewis  ■- 
Knight,  by  corruptly  giving  to  J.  G.  the  sum  of  5^.,  and  by  corruptly  promis- 
ing to  give  J.  G.,  after  he  should  have  so  ffiven  his  vote  for  J.  L.  E.,  the  fur- 
ther sum  of  bl,,  which  sums  were  respectively  so  given  and  promised  as  a  reward 
to  J.  G.  so  to  give  his  vote  in  the  said  election.(&) 

On  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Cambridge  Assizes,  the 
proof  for  the  plaintiff  was,  that  the  defendant  bad  gone  to  Garner's  house  shortly 
Defore  the  election,  and  had  solicited  his  vote  for  Mr.  Knight,  and  that  Gamer 
had  answered,  that  it  depended  upon  circumstances  how  he  should  vote :  that 
the  defendant  had,  at  the  same  time,  asked  Ghumer  if  money  would  be  a  conve- 
nience to  him;  to  which  (jarner  replied  that  it  would;  that  the  defendant  then 
asked  Gamer  if  5^.  would  be  of  use  to  him ;  that  Gamer  replied,  ''  No,  you 
must  not  treat  me  worse  than  my  neighbours ;"  *upon  which  the  defen-  pgo 
dant  said,  "  I  will  give  you  bL  now,  and  6Z.  when  you  poll,''  and  gave  •- 
Gam^  five  sovereigns.  Garner  then  said,  "  Now  we  are  level  handed,  you  have 
five,  and  I  have  five."  Defendant  then  said,  ''  You  will  go  and  poll  for  Mr. 
Knight."     Very  shortly  after  this,  Garner  went  to  the  committee  of  the  two, 

U)  St.  2  G.  2,  c.  24,  8.  7,  enacts,  "  That  if  any  person  who  hath,  or  claimeth  to  hare, 
or  nereafter  shall  hare,  or  claim  to  have  any  right  to  vote  in  any  such  election,  shall, 
from  and  after*'  &c.  (24th  June,  1729),  "  ask,  receire,  or  take  any  money  or  other  reward, 
by  way  of  gift,  loan  or  other  device,  or  agree  or  contract  for  any  money,  gift,  office,  em- 
ployment or  other  reward  whatsoever,  to  give  his  vote,  or  to  refuse  or  forbear  to  give  his 
vote  in  any  such  election,  or  if  any  person  by  himself,  or  any  person  employed  by  him, 
doth  or  shall,  by  any  gift  or  reward,  or  by  any  promise,  agreement,  or  security  for  any 
gift  or  reward,  corrupt  or  procure  any  person  or  persons  to  give  his  or  their  vote  or  votes, 
or  to  forbear  to  give  his  or  their  vote  or  votes  in  any  such  election  ,8uch  person  so  offend- 
ing in  any  of  the  cases  aforesaid,  shall  for  eveiy  such  offence  forfeit  the  sum  of  6002.  of 
lawful"  &c.,  "to  be  recovered  as  before  directed,  together  with  full  costs  of  suit ;"  and 
every  such  offender,  after  lawful  conviction,  is  to  be  for  ever  disabled  from  voting  in  any 
election  of  members  to  parliament,  and  from  holding  or  exercising  any  office  or  franchise 
to  which  he  then  shall  or  any  time  afterwards  may  be  entitled,  as  a  member  of  any 
city,  borough,  town  corporate  or  cinque  port,  as  if  such  person  was  naturally  dead. 

(6)  See  the  declaration  at  length,  post,  p.  59,  note  (a). 
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and  only  other,  candidates,  who  were  standing  on  an  interest  opposed  to  that 
of  Mr.  Knight,  and  told  them  what  had  pass^,  and  afterwards  voted  for  those 
two.  These  facts  were  sworn  to  by  Gamer,  but  he  did  not  state  what  his  in- 
tention was  at  the  time  of  his  taking  the  money.  The  counsel  for  the  defend- 
ant called  no  witness,  but  endeavoured,  in  his  address  to  the  jury,  to  shew  that 
the  story  was  improbable,  and  the  principal  witness  not  to  be  credited.  The 
Lord  Chief  Baron  left  the  question  to  the  jury  entirely  on  the  credibility  of  the 
same  witness.     Verdict  for  the  plaintiff. 

StorkSf  Seijt.  now  moved  for  a  new  trial.  The  Lord  Chief  Baron  should 
have  pointed  out  to  the  jury  the  distinction  between  attempting  to  corrupt,  and 
actually  corrupting.  The  former  was  shewn  by  the  evidence,  but  not  the  latter. 
The  offence  of  attempting  to  corrupt  is  no  doubt  a  misdemeanor;  but  it  is  not 
the  offence  described  in  the  statute,  and  charged  in  the  declaration.  The  dis- 
tinction is  shewn  by  the  different  expressions  used  in  different  parts  of  the 
seventh  section,  as  was  pointed  out  in  the  argument  in  the  Barnstaple  case,  1 
Peckw.  91.  <<The  legislature  have,  in  the  stat.  2  G.  2,  c.  24,  s.  7,  distinctly 
*541     <^^^°^  ^^^^  bribery  is,  ^and  in  what  it  consists,  both  as  it  relates  to  a 

-'  voter,  and  to  a  candidate.  The  voter  is  guilty  of  bribery,  if  he  asks^  re- 
ceives, or  takes,  or  agrees  or  contracts  for,  any  money,  &c.  to  give,  or  to  forbear 
to  give  his  vote.  The  candidate  is  guilty  of  bribery,  if  he,  by  any  gift  or  re- 
ward, or  by  any  promise,  agreement,  or  security  for  any  nft  or  reward,  cor- 
rupU  or  procures  any  person  to  give,  or  refuse  his  vote.  In  the  voter,  it  is  a 
crime  to  ask-,  but  the  offer  on  the  part  of  the  candidate,  which  appears  to  be, 
as  it  were,  the  counterpart  of  a  request  by  the  elector,  seems  to  have  been 
studiously  omitted  in  the  second  part  of  the  clause ;  and  an  actual  corruption,  or 
procurement,  is  made  necessary  to  complete  the  offence.  Therefore,  the  con- 
sent of  the  voter  is  essential,  for  otherwise  no  person  can  be  said  to  have  been 
corrupted."  And  the  reason  given  is,  that,  upon  this  construction,  the  voter 
cannot  inform  against  the  candidate  without  accusing  himself  also ;  but  that  a 
different  interpretation  of  the  act  would  *^  leave  a  candidate,  who  in  the  course  of 
his  canvass  must  solicit  the  votes  of  a  number  of  electors,  at  the  mercy  of  any 
one  of  them  who  could  be  brought  to  swear,  that  he  accompanied  his  solicitation 
with  the  offer  of  a  bribe,"  which  would  be  dangerous  and  unjust.  [Coleridoe, 
J.  Suppose  a  person  to  have  no  right  at  all  to  vote,  may  he  not  be  corrupted  f 
The  cases  say  that  he  may;  Selwyn,  N.  P.  Debt,  s.  XI.  (a)]  In  those  cases  an 
agreement,  and  an  actual  voting  in  pursuance  of  it,  were  proved.  [Coleridoe, 
J.  Tour  argument  is  much  the  same  as  that  used  for  the  defendant  in  Suls- 
ton  V.  Norton,  8  Burr.  1235,  (see  Bush  v.  Railing,  Bayer's  Bep.  289,) 
*^^1  *^^^^9  °P^^  ^^0  objection  being  taken  that  the  person  alleged  to  be  cor- 
J  mpted  voted  for  the  opponents  of  the  persons  for  whom  he  agreed  to 
vote,  Lord  Mansfield  said,  that  he  wondered  how  it  could  ever  be  a  doubt ;  for 
that  the  offence  was  completely  committed  by  the  corrupter,  whether  the  other 
party  should  afterwards  perform  his  promise  or  break  it.]  But  in  that  case, 
also,  there  was  an  agreement.  The  first  part  of  the  section  must  be  taken  con- 
jointly with  the  second,  or  it  must  be  held  that  there  is  no  distinction  between 
^  asking*'  in  the  former,  and  ^<  corrupting  or  procuring"  in  the  latter.  The 
language  of  the  statute  <' corrupt  or  procure"  must  be  taken  as  if  the  words  were 
"  corrupt  and  procure."  At  any  rate  there  must  be  a  bon&  fide  agreement 
between  the  parties.  The  court  will  not  be  disposed  to  relax  the  strictness  of 
proof  in  an  action  so  highly  penal. 

Lord  Denman,  C.  J.  The  ground  of  this  motion  is,  that  the  judge  did  not 
properly  leave  to  the  jury  a  question  supposed  to  arise  from  the  distinction,  in 
the  words  of  the  statute,  between  the  offence  of  the  party  to  whom,  and  that  of 
the  party  from  whom,  the  bribe  is  to  come.     That  distinction  is  not  to  the  pre- 

(«)  Pag^  646,  (Stb  ed.  1831),  referring  to  Rigg  v.  Cnrgenven,  2  Wils.  395,  and  Comb 
V.  Pitt,  cited  ibid.  398. 
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sent  purpose,  except  by  way  of  illustration.  The  act  of  the  party  who  oflfers  to 
corrupt  is  distinct  from  that  of  the  other  party.  The  offence  here  charged  is 
corrupting.  The  statute  says,  that  if  any  person  shall  "  corrupt  or  procure'' 
any  person  to  vote  or  forbear  voting,  he  shall  forfeit  500^.  That  is  a  distinc- 
tion which  fixes  the  defendant.  Procuring  is  one  thing;  it  is  essential  that  the 
vote  should  be  given.  Corrupting  (which  word  is  connected  by  the  disjunctive 
particle)  is  another;  it  seems  to  me  to  *lie  altogether  in  the  act  of  the  pg^ 
•>arty  giving  the  bribe.  It  is  true  that,  in  Sulston  t;.  Norton,  3  Burr.  *- 
235,  notes  were  exchanged  between  the  parties.  But  here  the  consideration 
for  the  money  was  the  promise  to  vote.  No  doubt  it  would  have  been  so  found, 
if  the  question  had  been  expressly  left  to  the  jury.  The  breaking  of  the  con- 
tract would  hot  prevent  it  from  having  existed  as  a  contract :  if  we  were  to  hold 
that  it  could,  we  should  be  confounding  all  principle.  Had  there  been  any  real 
doubt  as  to  the  existence  of  a  contract,  the  defendant's  counsel  should  have 
called  the  attention  of  the  judge  to  that  doubt,  and  have  demanded  the  opinion 
of  the  jury  upon  it.  There  can  be  no  question  which  way  they  would  have 
found;  if  that  had  been  done. 

LiTTLEDALB,  J.  I  think  no  rule  ought  to  be  granted.  If  there  were  doubt 
enough  as  to  the  fact  of  the  agreement,  the  counsel  should  have  required  it  to 
be  put  to  the  jury ;  whereas  now,  for  the  first  time^  it  is  suggested  that  there  is 
something  in  the  evidence  which  might  have  led  them  to  negative  that  fact. 
The  case',  it  is  true,  is  different  from  that  of  Sulston  v.  Norton,  3  Burr.  1235, 
where  the  transaction  was  formal  and  complete  at  the  time.  The  words  of  the 
act  are  ^^  corrupt  or  procure  3"  and  it  seems  to  me  that  these  two  words  mean 
different  things.  To  procure  is  to  get  the  thing  done ;  the  corruption  is  com- 
pleted by  effecting  an  agreement  amounting  to  corruption.  If  the  witness  Gar- 
ner had  declared  that  be  merely  meant  to  get  the  money,  and  it  had  appeared 
clearly  that  he  did  mean  that  only,  and  not  to  vote,  a  question  might  have 
arisen ;  1  will  '''not  say  what  the  effect  of  that  would  have  been,  nor  ^.^^^^ 
whether  there  would  or  would  not  be  corruption  in  such  a  case.  But  ^ 
the  evidence  does  not  go  far  enough  to  raise  that  question. 

Patteson,  J.  I  agree  with  my  brother  Storks,  that  there  is  a  great  difference 
between  the  two  parts  of  the  seventh  section  of  this  statute.  The  first  part, 
which  is  applicable  to  the  voter,  contains  the  word  <'  ask,"  which  is  not  repeated 
in  the  second.  From  this  it  may  be  taken  that,  in  an  action  against  the  party 
tendering  the  bribe,  proof  should  be  required  of  more  than  a  mere  solicitation. 
Then,  in  the  first  part,  the  words  go  on  thus,  ''  or  agree  or  contract  for  any 
money,  &c. ;"  the  agreement,  therefore,  would  subject  the  voter  to  the  penalty 
In  the  second  part,  the  words  are  ''corrupt  or  procure;''  the  question  therefore 
is,  whether  this  defendant  has  either  corrupted  or  procured.  As  to  procuring, 
I  agree  with  my  lord,  that  it  may  be  necessary  that  the  vote  should  be  actually 
pven.  But  as  to  corrupting,  that  is  not  necessary;  and  so  it  was  held  in  Suls- 
ton V.  Norton,  8  Burr.  1235.  The  corruption  is  complete  without  the  vote  being 
given.  But  then  my  brother  Storks  says  that,  if  it  should  appear  that  the  party 
does  not  take  the  money  corruptly,  his  intention  being  not  to  give  the  vote,  the 
penalty  does  not  attach  to  the  partv  giving  the  money.  And  he  contends  that 
it  does  so  appear  from  the  facts  of  this  case.  But,  in  the  first  place,  it  is  not 
distinctly  shewn,  here,  that  Gamer  did  not  mean  to  give  the  vote.  The  point 
was  never  raised  at  the  trial;  and  the  judge's  attention  was  not  called  to  it,  or 
he  *might  have  put  it  to  the  jury.  It  appears  that  the  defendant  sought  r^gg 
the  voter  out,  and  gave  him  money  for  the  purpose  of  inducing  him  to  *- 
vote,  and  that  the  other  took  it.  At  all  events,  whether  the  voter  did  or  did 
not  mean  to  perform  the  contract,  he  professed  to  enter  into  it,  and  took  the 
money  given  by  the  defendant  for  the  purpose  of  corrupting  him.  In  the  se- 
cond place,  if  he  never  had  such  an  intention,  I  should  still  nold  the  defendant 
liable.    Whether  or  not  the  voter  intended  to  perform  his  part  of  the  contract 
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is  immaterial ;  the  defendant  had  done  all  that  lay  with  him.    If  the  agreement 
was  made,  that  is  enough. 

CoLERiDcm,  J.  It  18  true  that  this  is  a  statute  highly  penal ;  yet,  in  con- 
Btraing  penal  statates,  we  most  not  hy  refining,  defeat  the  oDvions  intention  of 
the  legislatate.  The  question  here  is,  as  to  the  meanine  of  the  word  ^'  eormpt.'' 
My  brother  Storks  argues  as  if  corrupting  and  procnnng  to  vote,  or  forbear  to 
vote,  were  the  same  thinff.  Sulston  v.  Norton,  8  Burr.  1235,  distinctly  shews 
that  that  is  not  so,  and  that  a  person  may  be  guilty  of  corrupting  who  has  not 
been  guOty  of  procuring.  It  is  not  unimportant  to  look  to  other  circumstances 
which  are  parcel,  as  it  were,  of  this  statutable  provision  against  bribery.  Now 
it  has  been  decided  to^  be  immaterial  whether  the  party,  to  whom  the  money  is 
given  or  promised,  vote  or  not,  and  even  whether  he  have  or  have  not  a  right  to 
▼ote.  These  decisions  show  how  the  courts  have  been  used  to  interpret  the  pro- 
visions of  this  statute.  It  is  perhaps  never  safe  to  define  unnecessarily :  but  it 
*5d1  "PP^^  ^  ™^i  *that  the  offence  of  corrupting  is  complete,  whenever  one 
J  party  gives  or  promises  money  for  the  purpose  of  inducing  the  other  to 
vote  or  forbear  from  voting,  and  that  other  professedly  accepts  for  that  purpose 
the  promise  or  money  so  made  or  given.  Thus  the  offence  is  complete,  by  the 
one  giving  with  such  intention,  and  the  other  professedly  accepting  with  such 
intention.  He  who  gives  under  these  circumstances  and  with  ttiis  purpose,  ap- 
pesrs  to  me  to  corrupt,  and  he  who  accepts,  to  be  corrupted,  within  the  mean- 
ing of  this  act.  As  respects  the  defendant  in  this  case,  his  act  was  clearly  com- 
plete. As  to  the  other  party,  can  any  one  doubt  that  there  had  taken  place  be- 
tween the  two  that  which,  if  legal,  would  have  been  binding  upon  him  as  an 
agreement?  In  that  case,  the  (kfendant  would  have  been  safe  as  a  contracting 
party :  the  offence  is,  therefore,  in  my  opinion  complete.  I,  however,  am  pre- 
pared to  go  the  length  of  saying  that,  if  it  were  clearly  shewn  that  Ghimer  never 
intended  to  five  the  vote,  conceding  the  intention  from  the  defendant,  and  beiuff 
BO  frtr  moved  by  the  defendant's  act,  as  to  receive  his  money  and  conceal  such 
intention,  the  defendant  would  still  be  liable.  Kule  refused,  (a) 

(a)  The  d«claratioii  was  as  follows : — 

whereas  the  boroagh  of  Cambridge  is  an  ancient  borongh,and  for  a  long  space  of  time 
two  burgesses  of  the  said  boroagh  have  been  elected  and  sent,  and  hare  been  used  and 
aocastomed,  and  of  right  ought  to  hare  been,  and  still  of  right  ought  to  be,  elected  and 
sent,  to  serve  as  burgesses  for  the  said  boroagh  in  the  parliament  of  this  kingdom  ;  and 
the  plaintiff  saith  that  heretofore,  to  wit  on  the  30th  day  of  December.  A.  D.  1834,  a  cer- 
tain writ  of  our  lord  the  now  king  issued  out  of  his  majesty's  Court  of  Chancery  at  West- 
minster, in  the  county  of  Middlesex,  directed  to  the  sheriff  of  the  county  of  Cambridge, 
whereby  ^.  (setting  out  the  writ);  which  said  writ  afterwards,  and  before  the  return 
thereof,  to  wit  on  the  31st  day  of  Becember,  in  the  year  1834  aforesaid,  was  delivered  to 
*60l  ^^^'^^  *Huddleston  Esquire;  who  then  and  there  and  from  thence  until  and  at 
J  and  after  the  return  of  the  said  writ  was  sheriff  for  the  said  county  of  Cambridge, 
to  be  executed  in  due  form  of  law ;  by  virtue  of  which  said  writ,  afterwards  and  before 
the  return  thereof,  to  wit,  on  the  31st  day  of  December,  in  the  year  1834  aforesaid,  the 
said  Richard  Huddleston,  then  being  such  sheriff  as  aforesaid,  made  his  certain  precept 
in  writing  under  the  seal  of  his  said  office  of  sheriff  of  the  sud  county  of  Cambridge,  di- 
rected to  the  mayor  of  the  said  borough  of  Cambridge  for  the  election  there  of  two  bur- 
gesses for  the  said  borough,  according  to  the  said  writ ;  by  virtue  of  which  said  precept, 
afterwards  and  before  the  return  of  the  said  writ,  to  wit,  on  the  9th  day  of  January,  in 
the  year  1835,  the  election  of  two  burgesses  for  the  said  boroagh  was  had  and  made ;  and 
the  said  plaintiff  says  that  before  and  at  the  said  election,  James  Lewis  Knight  Esquire, 
was  a  candidate,  that  he  might  be  elected  and  returned  to  serve  as  one  of  the  burgesses 
for  the  said  borough  in  the  aforesaid  then  next  parliament ;  and  the  said  plaintiff  in  fact 
says  that  the  defendant,  not  regarding  the  statute  in  such  case  made  and  provided,  before 
the  said  election  for  the  said  borough,  to  wit,  on  the  7th  day  of  January,  in  the  year  1835 
aforesaid,  did  corrupt  one  John  Gamer,  who  then  and  fh)m  thenceforth  nnUl  and  at  the 
time  of  the  said  election  had  a  right  to  vote  in  the  said  election,  to  give  his  vote  in  that 
election  for  the  said  James  Lewis  Knight,  so  being  such  candidate  as  aforesaid,  by  then 
corruptly  giving  to  the  said  John  Gamer  a  large  sum  of  money,  to  wit,  the  sum  of  52.  ana 
by  then  corrupUy  promising  to  give  the  said  John  Gamer,  after  he  should  have  so  given 
his  vote  in  the  said  election  for  the  said  James  L^wis  Knight,  the  fhrther  sum  of  52.,  which 
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Where  tbe  record  alleged  an  agreement  that  work  was  to  be  done  "  within  a  fortnight" 
before  a  given  day,  and  the  .evidence  was  of  an  oral  agreement  that  it  should  be  done 
"  a  fortnight"  before  that  day :  Held,  that  a  jury  were  justified  in  finding  a  yariance. 

Assumpsit  for  work  and  labour.  Tbe  defendant  pleaded  among  other  things, 
a  contract  between  him  and  the  plaintiff,  that  if  the  work  was  not  done,  £c. 
''  within  a  fortnight  before  the  29th  day  of  September,  1834,  the  plaintiff 
should  not  be  paid ;"  and  he  averred  that  the  work  was  not  done  within  a  fort- 
night before  that  day.  The  replication  denied  that  the  doing  of  the  work  took 
place  under  the  said  supposed  contract.  Issue  thereon.  On  the  trial  before 
Lord  Denman,  C.  J.,  at  the  sittings  at  Westminster  after  last  term,  it  was 
proved  that  the  plaintiff  had  agreed  in  conversation  that  he  was  not  to  be  paid 
'<if  the  work  was  not  done  a  fortnight  before  quarter-day,"  which  was  Michael- 
mas-day, 1834.  The  Lord  Chief  Justice  left  to  the  jury,  whether  the  meaning 
of  the  parties  was  that  the  work  should  be  completed  before  the  commence- 
ment *of  the  fortnight  preceding  Michaelmas,  or  during  the  course  of  r^o 
that  fortnight ;  directing  them  to  find,  in  the  former  case,  for  the  plain-  ■- 
tiff,  on  the  ground  of  variance,  and,  in  the  latter  case,  for  the  defendant.  Ver- 
dict for  the  plaintiff. 

Piatt  now  moved  for  a  new  trial.  The  expression  proved  means  the  same 
thing  as  the  words  in  the  plea.  The  words  of  the  contract,  as  set  forth  in  the 
plea,  do  not  require  that  the  performance  of  the  work  should  take  place  during 
the  fortnight,  but  that  it  should  be  actually  complete  at  any  time  which  could 
be  spoken  of  as  being  within  the  fortnight  before  Michaelmas.  The  intention 
was,  that  on  any  day  during  that  fortnight  the  work  should  be  in  a  state  of 
completion ;  and  the  evidence  supported  that  view  of  the  contract. 

Lord  DsNMAN  C.  J.  The  de&ndant  has  brought  the  difficulty  upon  himself 
by  using  an  expression  which  is  ambiguous  at  best;  but,  as  it  seems  to  me,  the 
natural  and  obvious  meaning  of  the  agreement  proved  is  that  which  the  jury 
has  given  to  it;  and  there  is  therefore  a  variance. 

said  several  and  respective  sums  of  U.  and  5Z.  were  so  then  respectively  given  and  pro- 
mised by  the  said  defendant  to  the  said  John  Garner  as  and  for  a  reward  to  the  said  John 
Oamer  so  to  give  his  vote  in  the  said  election  for  the  said  James  Lewis  Knight,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby  and  by  force  of  the 
said  sutnte  the  defendant  forfeited  for  his  said  offence  the  sum  of  6001.,  and  an  action 
hath  accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the  defendant  the  said  sum 
of  500^ :  yet  the  defendant  hath  not  paid  the  said  sum  above  demanded,  or  any  part 
tiiereof,  to  the  plaintiff,  and  the  same  remains  wholly  unpaid,  and  therefore  the  plaintiff 
brings  his  suit,  Ac. 

Plea,  not  guilty. 

It  seemed  to  be  the  opinion  of  the  court  in  Coppin  qui  tam  v.  Garter  (1  T.  R.  462), 
which  was  an  action  upon  10  Ann.  c.  26,  s.  109  (against  unlawful  lotteries),  that  not 
guilty  is  a  good  plea  on  a  penal  statute ;  for  as  it  is  an  action  for  an  offence,  the  defend- 
ant by  sueh  a  plea  says  he  is  not  guilty  of  the  offence.  In  Dounton  v.  Finch  (2  Inst.  651), 
which  was  an  action  of  debt  upon  stat.  2  ft  3  Ed.  6,  c.  13,  for  the  treble  value  of  tithes,  it 
was  held  that  such  action  was  not  an  action  of  debt  within  the  stat.  23  H.  8,  c.  15,  (giving 
*costs  to  the  defendant  in  debt,  ftc.,)  "  because  it  is  neither  upon  a  specialty  or  by  p^^^ 
contract ;  neither  is  this  action  upon  this  statute  any  action  for  wrong  personal  ^ 
immediately  done  to  the  plaintiff,  for  it  is  a  nonfesance,  viz.  a  not  setting  out  of  the  tithes, 
Trin.  42  Eliz.,  in  communi  banco  adjudged  in  an  action  of  debt  for  the  treble  value  upon 
this  statute,  not  guilty,  or  nihil  debet  are  good  uses,"  (pleas),  '^  and  so  upon  the  statute 
of  5  Elis."  [c.  9,]  "  upon  perjury."  For  other  authorities,  see  Bac.  Ab.  Pleas,  I.  1  (vol. 
6,  p.  284,  Yth  ed.  1832),  Com.  Dig.  Pleader,  (2  S.  17).  The  question,  however,  has  not 
been  discussed  since  the  rules  of  H.  T.  4  W.  4.  PUadingt  m  particular  action*,  II.  2,  4,  (6 
B.  k  Ad.  viii.)  If  the  plea  be  sufficient,  notwithstanding  the  new  rules,  it  would  seem 
that  all  the  allegations  in  the  declaration  would  be  put  in  issue,  as  neither  the  rules  cited, 
nor  those  at  lY.  1,  (5  B.  &  Ad.  ix.)  would  apply.  In  the  present  case,  evidence  of  the 
introductory  averments  was  produced  at  the  ttiaL 
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LrrriiEDALE,  J.  Aooording  to  the  common  oonsiniction  of  the  English  lan- 
guage, "  within  a  fortnight  before  Michaelmas''  means,  during  the  period  which 
elapses  in  the  fortnight  immediately  before  Michaelmas.  To  say  that  it  means, 
between  the  time  of  the  expression  being  nsed  and  the  commencement  of  that 
fortnight,  would  be  inconsistent  with  the  common  interpretation  of  the  words. 
There  is  therefore  a  yarianoe. 

4^-|         *Patte80N,  J.    I  can  hardly  make  sense  of  the  words  in  the  plea; 
-*     but  we  are  bound,  if  we  can,  to  give  them  a  meaning.     I  should  say 
they  meant,  that  the  completion  was  to  take  place  in  the  course  of  the  fort- 
night, during  the  fourteen  days. 

CoLEBiDQE,  J.  We  do  not  know  enough  of  the  situation  of  the  parties  to 
argue  from  it  as  to  their  meanine.  But  one  can  suppose  a  case  in  which  they 
may  have  meant  that  the  work  should  be  completed  during  the  fortnight,  or  a 
case  in  which  they  might  mean  it  to  be  finished  before  the  fortnight  commenced. 
That  being  so^  the  jury  were  justified  in  finding  a  variance. 

Rule  refused. 


DOE  dem.  CORBYN  against  BRAMSTON.    April  23. 

A  feme  sole,  seised  in  fee,  married,  and  she  and  her  hnsband  ceased  to  be  in  possession 
or  enjoyment  of  the  land,  and  went  to  reside  at  a  distance  from  it.  Thej  both  died  at 
times  which  were  not  shewn  to  be  within  forty  years  from  their  ceasing  to  occnpy. 
The  wife's  heir-at-law,  brought  ejectment  against  &e  person  in  possession,  within  twenty 
yean  of  the  husband's  deaSi,  and  within  five  years  of  the  passing  of  stat.  3  ft  4  W.  ^ 
c.  27,  but  more  than  forty  years  after  the  husband  and  wife  ceased  to  occupy:  Held, 
that  the  heir-at-law  was  barred  by  the  seventeenth  section  of  the  statute,  though  it  did 
not  appear  when  or  how  the  defendant  came  into  possession,  and  though  proof  was 
offered  that  the  wife  had  levied  no  fine. 

Ejectment  for  lands  in  Northamptonshire.  On  the  trial  before  Littledale, 
J.,  at  the  last  Northampton  assizes,  it  appeared  that  a  person  of  the  name  of 
Whitwell  was  seised  in  fee  of  the  premises  in  ^uestic^n,  and  died  so  seised  in 
1774,  leayine  no  issue,  but  leaving  his  wife  surviving,  to  whom  he  devised  the 
premises  in  tee.  In  the  same  year,  1774,  the  widow  married  the  father  of  the 
lessor  of  the  plaintiff,  who  was  the  eldest  son  of  this  second  marriage.  The 
widow  had  continued  in  possession  of  the  premises  from  the  death  of  her  first 
husband  to  the  time  of  her  second  marriage,  and  she  and  her  second  husband 
'*'641  ^^^  continued  in  ^possession  for  some  years  after  the  marriage.  It  ap- 
^  peared  that  they  afterwards  removed  from  the  premises,  to  which  they 
never  returned,  and  came  to  London,  and  that  they  subsequently  removed  to 
St.  Albans,  where  they  both  died,  the  wife  in  1828,  and  the  husliand  in  1882. 
No  act  of  ownership  or  occupation  of  the  premises  was  proved  to  have  been 
done  by  them  after  their  removing  to  London ;  the  precise  time  at  which  this 
happened  was  not  shewn,  nor  whether  it  was  within  forty  years  of  Mrs.  Gor- 
byn's  death ;  but  it  was  clearly  more  than  forty  years  before  the  oommenoe- 
ment  of  the  action.  Evidence  was  offered  on  the  part  of  the  plaintiff  to  shew 
that  no  fine  had  been  levied  bv  Oorbyn  the  father  or  his  wife,  but  the  learned 
Judge  considered  that  the  action  was  barred  under  stat.  8  &  4  W.  4,  c.  27,  s. 
17,  and  nonsuited  the  plaintiff,  but  reserved  leave  to  move  to  set  the  nonsuit 
aside. 

Miller  now  moved  accordingly.(a)  The  second  section  of  stat.  8  &  4  W.  4, 
e.  27,  directs  that  no  action  shall  be  brought  but  within  twenty  years  after  the 
time  at  which  the  right  shall  have  first  accrued ;  and  the  third  section  enacts 
that  the  right  shall  be  deemed  to  have  first  accrued;  in  the  case  of  a  claimant; 

(a)  Before  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Ck>leridge,  Jt. 
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these  eases  no  more  need  be  said  on  the  present  occasion^  than  that  they  were 
not  broaght  within  the  late  statate.  Rule  refa8ed.(a) 

{a)  DOB  d«m.  ROBSRT  RCHPFBT  tp.  HABBROW.    IW«Aiy,  4pra  16,  1883. 

L.  R.  died  seised  of  freehold  premiBes,  leaying  a  widow,  and  a  son  (bj  her)'  R.  R.,  his 
heir-at-law,  twelve  jears  old.  The  widow  entered  into  receipt  of  the  rents,  and  two 
jrears  afterwards  married  again,  and  went  to  reside  on  the  premises,  which  she  occupied 
with  her  second  hnsband  daring  his  life,  and  from  his  death  nntll  her  own,  the  whole 
period  of  saeh  oocnpatiott  bj  her  being  more  than  fifty  yeara.  During  her  ooenpation 
she  frequently  said  that  the  premises,  after  her  death,  belimged  to  |l.  R.;  but  she  left 
a  will,  devising  the  property  to  H.,  her  son  by  her  second  husband,  and  describing  it 
as  having  descended  to  her  from  her  mother.  After  her  death  H.,  then  in  possession, 
promised  that  he  would  sign  an  agreement  to  rent  the  premises  under  R.  R.,  but  he 
never  did  sign  it : 

Held,  that  upon  these  facts,  a  jury  was  not  bound  ,to  find  an  adverse  possession  by  the* 
widow  during  the  fifty  yean. 

EjxcnciKT  for  premises  in  Surrey.  At  the  trial  before  Tivdal,  G.  J.,  at  the  Spring 
assizes  at  Kingston,  1833,  the  following  facts  appeared : — ^The  premises  were  freehold,  and 
consisted  often  acres  of  land  and  one  or  two  cottages.  The  lessor  of  the  plaintiff  claimed 
as  heir-at-law  of  his  grandfather,  Lazarus  Roffey.  Laearns,  married  Sarah  Oripps  in 
1763,  Ha  died  in  1776,  having  been  fbr  some  time  previously  (but  whether  before  his 
marriage  or  not  did  not  distinctly  appear),  and  until  his  death,  in  the  receipt  of  the  rents. 
He  left  his  widow,  and  a  son  Robert  (the  father  of  the  lessor  of  the  plaintiff),  then  twelve 
years  old^  surviving  him.  The  widow  received  the  rents  for  two'  years'  afterwards,  from 
the  tenant  who  had  held  under  Lazarus.  %e  then  married  oneHarbrow,  and  went 
with  bim  to  live  upon  the  premises.  The  defendant  was  their  son.  Mrs.  Harbrow  survi- 
ved her  second  husband,  and  died  in  1830,  down  to  which  time  she  had  never  ceased  re- 
siding upon  the  premises.  During  her  lifetime  and  that  of  her  son  Robert  (the  father  of 
the  lessor  of  the  plaintiff),  who  died  in  1822,  she  had  often  said  to  her  son  Robert  that 
*eA'\  ^^  premises  *belonged  to  him  after  her  death.  She,  however,  made  a  will  on  the 
J  20th  of  March,  1820,  by  which,  describing  the  premises  as  having  descended  to 
her  on  the  death  of  her  late  mother,  she  devised  them  in  fee  to  the  defiBudant.  Oa  the  day 
after  her  burial  the  lessor  of  the  plaintiff  called  upon  the  defendant,  who  then  held  pos- 
session of  the  premises,  and  said  **  do  you  mean  to  keep  me  out  of  my  property  ?"  upon 
which,  after  some  conversation,  the  defendant  agreed  to  pay  the  lessor  of  the  plaintiff  two 
guineas  a  year  rent  for  the  premises,  and  it  was  settled  that  the  agreement  should  be  put 
into  writing ;  this  was  done,  but  the  defendant  refused  to  sign  it.  The  Lord  Chief  Justice 
left  it  to  the  jury  as  the  only  point  in  the  case,  whether  the  property  in  question  had  be* 
longed  to  Laaarus  RoflRsy.    The  plaintiff  had  a  verdiot 

Flatty  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  learned  judge 
ought  to  have  left  it  to  the  jury  wliether,  assuming  that  the  property  had  belonged  to 
Lazarus,  there  had  not  been  an  adverse  possession  by  the  widow  for  more  than  twenty 
years.  Supposing  that  question  to  have  gone  to  the  jury,  the  verdict  was  against  the 
evidence.  The  declaration  of  Mrs.  Harbrow,  relied  upon  for  the  plaintiff,  if  nttered  before 
•he  made  her  will  (and  there  was  no  proof  to  the  contrary),  are  consistent  With  the  sub* 
sequent  assertion  of  title  by  her  will.  If  the  property  was  hers,  her  son  Robert  would 
have  been  entitled  in  the  event  of  her  making  no  will.  [Pabkb,  J.  Her  declarations 
were  evidence,  so  far  as  they  made  against  her  own  interest ;  and  they  shewed  that  her 
possession  was  not  adverse.  It  may  be  that  she  was  entitled  to  dower,  and  thather  son 
allowed  her  to  remain  till  it  should  be  assigned.  At  all  events  she  may  have  held  on  by 
his  permission.  The  property  was  but  smidl].  She  had  married  again  when  she  went 
there  to  reside.  [Pabks,  J.  That  might  not  have  put  a  stop  to  her  son's  kindness. 
DimiAJi,  G.  J.  The  defendant  offered  to  enter  into  an  agreement  to  hold  under  the  lessor 
of  the  plaintiff.  The  same  evidence  applied  to  both  the  points  mentioned.  There  Is  no 
ground  for  a  rule]. 

Pan  CuBiAM  (DimcAH,  0.  J.,  LimiDALB  and  Pabxi,  Js).  Rule  refhsed. 


,^T     *THE  KING  o^aiVis*  THE   INHABITANTS    OP    WHITNEY. 
^*^J  Thursday,  April  28. 

If  a  judge  at  Nisi  Prius,  being  pressed  to  say  whether,  upon  the  evidence  before  him,  a 
particular  structore  comes  within  the  description  of  a  bridge,  g^ves  his  opinion  on  that 
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point,  as  npoa  a  qaestion  of  fact,  the  alleged  inaccaracj  of  such  opinion  is  no  ground 

for  moTing  to  set  aside  the  rerdict  on  accoant  of  misdirection. 
Upon  a  qaestion,  whether  a  particular  structure  be  a  bridge  or  a  culrert,  the  fact  of  its 

being  without  parapets  is  not  decisive. 
Nor  the  fitct  that  it  is  built  over  water  flowing  in  a  channel  between  banks;  though 

nothing  can  be  a  bridge  which  is  not  built  oyer  such  a  flow  oT  water. 

Indiothsnt  affainst  the  pftrishioners  of  Whitney,  Herefordshire,  for  non- 
repair of  a  public  norse  and  carriage-way,  containing  in  length  374  yards,  &e. 
The  indictment  was  in  the  common  form,  stating,  that  the  defendants  oaght  to 
have  repaired,  &o.  At  the  trial,  before  Park  J.,  at  the  Herefordshire  Spring 
assises,  1835,  the  defendants  contended  that,  assuming  them  to  be  liable,  deduc- 
tion was  at  all  events  to  be  made  in  respect  of  a  bridge,  and  300  feet  of  road  at 
each  end  of  it,  which  lay  within  the  termini  specified  in  the  indictment.  The 
fitbric  which  ^e  defendants  called  a  bridge  was  a  stone  arch,  nine  feet  wide, 
built  across  a  mill-stream,  and  five  feet  and  a  half  above  the  water ;  the  date 
upon  it  was  1762.  It  was  not  proved  that  the  bridge  had  ever  had  any  parapets ; 
it  had  none  during  the  time  referred  to  in  the  indictment;  and  on  this  account, 
surveyors,  who  were  called  for  the  defendants,  gave  their  opinion  that  it  was  not 
a  bridge,  but  a  culvert.  It  also  appeared  that  some  years  ago  the  defendants 
had  been  indicted  for  non-repair  of  the  road  between  the  same  termini,  including 
the  part  now  in  dispute,  and  had  pleaded  guUtv :  and  it  was  contended  that  this 
was  conclusive  against  them  as  to  the  whole  leuffth  of  road  mentioned  in  the 
present  indictment.  These  points  were  discussed  before  the  learned  Judge  at 
the  trial ;  and  he,  after  adverting  to  the  opinion  delivered  bv  the  surveyors, 
and  observing  thisit  if  there  had  originally  been  a  parapet,  which  had  been  thrown 
down,  the  *case  would  have  been  different,  said  to  the  defendant's  coun-  pyQ 
sel — ''  1  should  say  this  is  a  culvert,  if  you  throw  it  on  me  to  decide.  I  ^ 
think  that,  in  fact,  a  thing  of  this  kind  is  not  a  bridge.  And  it  seems  to  me 
that  you  have  concluded  yourselves  upon  the  former  indictment."  The  question 
which  he  left  to  the  jury  was,  whether  or  not  the  road  was  out  of  repair.  Ver- 
dict for  the  Crown. 

TaJ/ourd  Serit.  now  moved  for  a  new  trial  on  the  ground  of  misdirection. 
The  question,  what  constitutes  a  bridge  is  a  matter  of  law,  and  was  so  treated  in 
Bex  V.  The  Inhabitants  of  Ozfoidshire,  1  B.  &  Ad.  289,  by  Lord  Tenterden, 
who  said  that  it  appeared  to^  turn  upon  the  meaning  of ''  flumen,''  or  ''  cursns 
aquae,''  the  words  used  in  old  indictments  to  denote  that  over  which  a  bridge  is 
built.  And  he  construed  those  words  as  signifying  ^'  water  flowing  in  a  channel 
between  banks  more  or  less  defined."  The  learned  Judge,  therefore,  in  this 
ease,  was  mistaken  in  point  of  law,  when  he  laid  down  that  a  structure,  built 
across  such  a  channel,  was  not  a  bridge  because  it  wanted  parapets.  If  the  jury, 
under  such  direction,  have  found  that  to  be  a  bridge  which  is  not  one  in  point  of 
law,  it  is  for  this  Court  to  rectify  the  finding.  Nor  was  it  correct  to  say  that 
the  defendants  had  concluded  themselves  by  submitting  to  the  former  indict- 
ment It  is  clearly  shewn  in  2  Wms.  Saund.  159  c.  note  10,  to  Rex  v.  Stou^h- 
ton,  5  th  ed,  that  a  submission,  or  verdict  for  the  Crown,  is  not  always  conclusive 
of  liability  for  the  future.  The  defendants  did  not  contend  at  the  trial  that  the 
former  judgment  was  no  evidence,  but  only  that  it  was  *not  conclusive  p^^i 
as  to  the  place  now  in  dispute.  It  was  clear  that,  on  the  former  occasion,  ^ 
the  parishioners  were  liable  for  some  part  of  the  road,  and  therefore  judgment 
might  have  gone  against  them  if  that  part  was  unrepaired,  though  they  were  not 
liable  for  the  rest.  If  the  structure  in  question  was  a  bridge,  and  the  parish 
liable  to  repair  it,  they  must  have  been  so  by  prescription ;  Rex  v.  Hendon,  4 
B.  &  Ad.  628 ;  and  no  prescriptive  liability  to  repair  a  bridge  was  charged  in  the 
former  indictment,  or  in  this. 

Lord  Denman,  C.  J.  I  think  there  is  no  ground  for  the  motion.  If  the 
learned  Judge  had  said  that,  in  point  of  law,  a  structure  without  parapets  was 
no  bridge,  Ms  ruling  would  have  been  quite  wrong.    But  here  he  was  called 
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upon  to  say  whether  this  hnilding  was  a  bridge  or  not,  and  he  said,  '^  If  you 
throw  it  upon  me,  I  say,  as  a  fact,  that  a  thing  of  this  kind  is  not  a  bridge  /' 
not  putting  it  as  a  matter  of  law^  but  as  his  view  of  the  fact  with  respect  to  the 
want  of  parapets  in  a  building  like  this  which  was  in  Question.  The  want  of 
parapets  does  not  prevent  a  structure  from  being  a  bridge,  nor  does  the  mere 
fact  of  an  arch  passing  over  a  stream  necessarily  make  it  a  bridge.  As  to  the 
circumstance  of  the  defendants  having  submitted  to  a  former  indictment,  that 
of  itself  was  not  conclusive;  but  the  learned  Judge  appears  only  to  have  laid 
it  down  as  a  fisu^t,  the  consequence  of  which  it  was  difficult  for  the  defendants  to 
escape  from. 

LiTTLBDALB,  J.     The  learned  Judge  did  not  lay  down  any  proposition  of  law 

^21     ^  ^  ^^®  ^^^^  of  parapets,  or  '^'the  consequences  of  the  former  indictment ; 

-'     what  he  said  was  merely  that,  taking  the  two  things  together,  there  was 

fidr  ground  for  sayiuff  that  the  place  in  question  was  part  of  the  highway.     Thero 

ought,  therefore,  to  be  no  rule. 

Pattsson,  J.  I  am  of  the  same  opinion.  I  take  the  decision  in  Hex  v.  The 
Inhabitants  of  Oxfordshire,  I B.  &  Ad.  289,  to  be,  not  that,  wherever  such  a  stream 
exist  as  is  there  described,  any  thing  thrown  over  it  is  necessarily  abridge;  but 
that  there  must  be  such  a  stream  for  the  structure  to  be  a  bridge. 

OoLBRiDOi,  J.  concurred.  Rule  refused. 


EX  PARTE  CLARKE.      Friday,  April  24. 

The  clerk  of  an  attorney  in  the  conntrj  gave  directions  for  putting  up  and  entering  his 
notices,  pursuant  to  the  rule,  Trin.  31  G.  3,  before  Hilary  Term,  1836,  un  order  to  his 
being  admitted  an  attorney  in  Easter  Term  following.  The  person  employed  gare  no- 
tices, which  were  in  all  respects  regular,  except  that  they  named  the  wrong  person  as 
the  attorney  to  whom  the  clerk  had  been  articled. 

On  affidarit  that  the  inaccuracy  proceeded  wholly  f^om  mistake  and  luadTertance,  the 
court  allowed  the  notices  to  be  amended  in  Easter  Term,  and  the  party  to  be  admitted 
in  the  term  following. 

W.  J.  Alexander  moved,  that  James  Smith  Clarke  misht  be  at  liberty  to 
amend  his  notices  of  application  to  be  admitted  an  attorney  of  this  court,  for  the 
purpose  of  enabling  nim  to  be  i^mitted  on  the  last  day  of  next  Trinity  term, 
under  the  following  circumstances.  Before  Hilary  term  last,  the  clerk  of  a 
solicitor's  house  in  London  was  iostructed  (verbally,)  by  his  employers,  to  give 
the  requisite  notices  that  J.  8.  Clarke  of  Coleford,  Gloucestershire,  intended 
*7S1  ^PP^y^'^S  ^  *^  admitted  an  attorney  of  this  court  in  Easter  term  1885. 
-I  Clarke  had  been  serving  for  some  years  in  the  office  of  Mr.  Roberts,  an 
attorney  at  Coleford ;  and  the  attorney's  clerk  in  London  knowing  this,  and 
believing  him  to  have  been  articled  to  Roberts,  described  him  in  the  notices  as 
having  been  so  articled.  The  notices  were  entered  and  affixed,  according  to  the 
rule  of  conrt,(a)  before  Hilery  term;  and  the  clerk  was  notof  aware  any  error 

(a)  General  Rule,  Trin.  31  G.  3,  (4  T.  R.  3*79),  the  material  part  of  which  is  as  follows : 
— **  And,  to  the  intent  that  better  information  may  be  obtained  touching  the  fitness  and 
qualifications  of  persons  applying  to  be  adi^itted  attorneys,  it  is  farther  ordered,  that  from 
and  after  the  same  last  day  of  Michaelmas  term,  eyery  person  who  shall  intend  to  apply 
for  admission  as  an  attorney  in  this  court,  and  who  shall  not  have  been  admitted  an  attor- 
ney or  solicitor  of  any  other  court,  shall,  for  the  space  of  one  full  term  previous  to  the 
term  in  which  such  person  shall  apply  to  be  admitted,  cause  his  name  and  place  of  abode 
and  also  the  name  or  names,  and  place  or  places  of  abode  of  the  attorney  or  attorneys 
to  whom  he  shall  have  been  articled,  written  in  legible  characters,  to  be  a£Bxed  on  the 
outside  of  the  Court  of  King's  Bench,  in  such  place  as  public  notices  are  usually  af&zed, 
and  also  in  some  conspicuous  place  in  the  chambers  of  each  of  the  judges  of  this  court, 
and  the  King's  Bench  office ;  and  that  no  person  who  shall  not  haye  regularly  complied 
with  this  order  shall  in  future  be  admitted  as  an  attorney  of  this  court." 
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till  tho  20th  of  the  preflent  month,  when  hia  employen  leooivod  a  letter  from 
Clarke,  saying  that  he  had  found  himself  ineorrectlj  described,  in  the  list  of 
applicants  for  admission,  as  having  been  articled  to,  Roberts,  whereas  he  had 
been  articled  and  served  his  time  to  the  solicitors  whose  clerk  g»ve  the  noticeB. 
The  clerk  now  deposed,  that  the  inaccoraoy  had  been  entirely  owine  to  his  own 
mistake  of  the  &ct,  and  inadvertence  in  not  making  inqniries;  and  not  to  any 
intention  on  his  or  Clarke's  part  to  evade  the  rule  of  court,  Alexander  now 
admitted  that  there  was  no  reported  case  in  fieivour  of  the  present  i4[>prioation, 
but  stated,  on  the  information  *of  the  officers  of  the  court,  that  the  xiile  p^^ 
had  been  relaxed  as  now  prayed ;  and  he  contended  that,  the  intention  ^ 
being  only  that  the  notice  should  be  pablished  soon  enough  to  give  a  whole 
term  for  inquiry  as  to  the  person  claiming  admissions,  the  spirit  of  the  rula 
would  be  complied  with  if  the  amendment  were  allowed  as  proposed  [Patteson, 
J.  It  has  been  held,  that  the  notice  must  be  up  for  the  term  immediately  pre- 
ceding the  application  to  be  admitted.(a)  Colridsqs  J.  In  ex  parte  L&muert, 
3  Mo.  &  P.  269,  where  one  of  the  notices  had,  by  mistake,  been  left  at  the 
chambers  of  the  wrong  Judee,  the  Court  of  Common  Pleas  relaxed  the  rule.] 

The  Couat,(&)  after  referring  to  a  manuscript  note  by  Mr.  Le  Blanc,  of  a 
case  decided  in  Easter  term  1819,  which  they  considered  to  be  in  point,  granted 
the  rule.  Bule  absolute.(c) 

Ex  parte  JONES. 

Amendment  allowed  in  notice  for  admission  of  an  attorney,  by  inserting  his  place  of 
residence. 

«  Eastbb  1819.  Jokn  Lee  Jones  had  stack  ap  a  notice  for  admission,  bat  had  omitted 
to  pat  in  his  residencci  which  the  Rale  Trin.  31  G.  3.  reqaires.  He  came  now  for  leare 
to  insert  it,  and  it  was  allowed,  and  he  was  ordered  to  be  admitted  the  last  day  of  the 
next  term.    Upon  the  motion  of  Nolan." 

"  Admitted  in  Trintj  term." 

The  following  case  was  decided  in  Trinity  term,  1835  >-— 

In  the  Matter  of  FREDERICK  JOHN  PARSONS.    Monday^  June  15. 

An  attorney  aannot  be  admitted,  whose  notices  have  not  been  affixed,  nor  entry  made,  till 
the  third  day  of  the  term  in  which  he  applies. 

Though  the  notices  were  affixed,  and  entry  made,  before  the  last  term  bat  three,  sach 
notices  continaed  so  affixed  and  entered  during  the  whole  of  that  term,  purporUng 
that  the  application  wonld  be  made  in  the  next  ensaing  term,  which  was  not  done. 

Btlbs  applied  to  hare  an  attorney  admitted.  The  notices  hadi)eea  affixed,  and  entry 
made  in  the  books,  prenoasly  to  the  commencement  of  Trinity  term  1834,  and  the  notices 
remained  during  the  whole  of  that  *term ;  and  it  was  stated  therein  to  be  his  in-  p^.. 
tention  to  apply  for  admission  in  Michaelmas  term  1834.  The  attorney,  in  his  ■- 
affidavit,  stated  the  reasons  for  his  not  so  applying;  and  further,  that  the  notices  were 
affixed,  and  entry  made,  again,  at  elereff  o'clock  on  the  morning  of  the  29th  of  May  last 
(third  day  of  this  term) ;  and  that  he  therein  stated  his  intention  to  apply  on  the  13th  of 
this  Jane,  or  so  soon  after  as  counsel  could  be  heard.  Byjet  now  urged  that,  even  in 
cases  where  the  notice  had  not  been  affixed  during  a  whole  prevloas  term,  the  Court  had 
permitted  the  admission,  although  the  notice  had  not  been  affixed  till  the  second  day  of 
the  term  ,*  and  that  here  the  indulgence  might  be  extended  to  one  other  day,  in  conse- 
quence of  the  notice  having  been^affixed  during  the  whole  of  Trinity  term  last;  that  the 
rule  had  been  in  substance  complied  with ;  and  that  parties  desirous  of  objecting  had  in 
this  case  had  more  than  the  usual  opportunity  of  doing  so. 

Lord  Dknman,  C.  J.  We  have  gone  too  far  already :  this  would  be  going  still  farther. 
We  cannot  assent 

LiTTLiDALB,  J.  concnrred. 

(a)  See  note(a)  to  Ex  parts  Stokes,  1  Ghitt.  Rep.  558. 

(b)  Lord  Denman,  G.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 

(c)  The  reporters  are  indebted  to  Mr.  Le  Blano  for  the  following  note,  which  apears  to 
be  that  above  referred  to  :~^ 


75]  3  Adolfhus  &  Ellis.  67 

PAmsos,  J.    The  n«Et  ^pUcatfon  vould  be  to  allow  a  notioe  to  be  affixed  on  the 
foarth  daj  oi^y. 
(WiLLUMB,  J.  had  left  the  Gonrt)  Application  refused. 

8e  Ex  parte  Gordon,  2  Dowl.  P.  0. 470 :  Bz  parte  Mosley,  4  Dowl.  P.  G.  19, 


AYEBT  offaina  OHESLTN.    JFViday,  Apni^iih. 

An  allegation,  that  A.  is  tenant  for  the  Ufb  of  M.  is  supported  by  proof  that  A.  and  B., 
being  Joint  tenants  for  the  life  of  M.,  eonreyed  their  estate  by  lease  and  release  to  A., 
without  an  intermediate  party. 

Iftsne  being  joined  on  an  allegation  by  plaintiff  that  a  cornice  was  fixed  to,  and  not  of 
right  remorable  from,  the  freehold,  the  Judge  desired  the  jury  to  find  for  defendant)  if 
they  considered  that  the  cornice  was  ornamental  merely,  fixed  during  the  tenancy, 
capable  of  removal  without  substantial  injury  to  Uie  freehold,  and  so  removed  in  (act 
dnring  the  tenan^.    The  jory  fovnd  for  the  plaintiif.    Held  no  misdiieotion. 

Gasb.  The  deolaration  alleged  that  the  plaintiff  was  seised  pur  auter  yie  of 
%  mesanage,  fte.,  and  that  the  defendanti  being  his  tenant,  wrongfully,  Ao., 
prilled  down,  tore  down,  and  remoTed  the  oomices  of  divers  to  wit  ten  rooms : 
Pleas,  1.  Not  goilty.  2.  That  the  plaintiff  was  not  sdwd  in  manner,  &c. 
^61     ^'  (^^^  material).    4.  *As  to  palling  down  a  oomioe  in  one  ro(»n,  that 

J  the  said  oomioe  was  a  wooden  oomioe,  and  was  the  property  of,  and  fixed 
up  by  the  defendant  daring  his  tenancy  and  oooupation,  at  his  own  expense, 
with  screws  only,  and  for  the  parpose  of  ornament;  and  that  the  oomioe  re- 
mained so  fixed  ap  and  merely  omamental  till  the  time  next  mentioned ;  and 
that  the  defendant,  before  the  end  of  his  tenancy,  and  whilst  in  oooupation  of 
the  premises,  at  his  own  expense,  carefully  and  skilfully  unscrewed,  pulled 
down,  and  remoyed  the  said  cornice,  (the  same  having  been  from  the  time  when 
it  was  so  fixed  up  to  the  time  when  it  was  pulled  down  and  removed,  and  being 
at  the  last-mentioned  time,  removable  by  law  and  of  right  by  the  defendant  as 
such  tenant) ;  that  the  defendant  did  no  unneoessarv  damage,  &c. ;  and  that 
bef(Nre  the  end  of  his  tenancy  and  oooupation  he,  at  his  own  expense,  repaired 
all  damage  which  had  arisen  from  the  fixing  up  and  pulling  down  of  the  said 
cornice.  Issue  was  joined  on  the  first  throe  pleas.  Beplioation  to  the  fourth 
plea,  that  the  said  oomioe,  at  the  time  when,  &c.,  was  fixed  and  plaistered  to 
the  wall  of  the  said  room,  itad,  before  the  time  when  the  same  was  so  pulled 
down  and  removed,  had  become,  and  was  at  that  time,  affixed  to  the  freehold  of 
the  dwelling-house,  and  was  not  at  the  time  when  the  same  was  so  pulled  down 
and  ramoveid,  removable  by  law  and  of  right  by  the  defendant  as  tenant  in  man- 
ner, &c.  Issue  was  joined  on  this  replication.  On  the  trial  before  Coleridge 
J.  at  the  last  Monmouth  assizes,  it  appeared  that  the  plaintiff  and  a  person 
named  Davies,  being  seised  jointly  pur  auter  vie  of  the  premises,  conveyed  their 
estate  by  lease  and  release  to  the  plaintiff.  Evidence  was  given  as  to  the  man- 
^.  ^    ner  *in  whioh  the  cornice  was  fixed  to  and  removed  from  the  house,  and 

J  as  to  its  being  omamental  or  not.  The  learned  judge  was  of  opinion 
that  the  seisin  of  the  plaintiff,  as  laid  in  the  declaration,  was  sufficiently  proved; 
but  ho  reserved  leave  to  the  defendant  to  move  for  a  mle  to  enter  a  nonsuit 
upon  this  point:  and  he  then  desired  the  jury  to  say  whether  the  oomioe  was 
merely  a  matter  of  omament,  fixed  during  the  tenancy,  capable  of  removal  with- 
out doing  substantial  injury  to  the  freehold,  and  so  removed  in  fact  durinc  the 
tenancy;  and  said  that,  in  that  case,  their  verdict  should  be  for  the  defendanL 
Terdict  for  the  plaintiff,  damages  60/. 

R.  F.  RichardM  now  moved  for  a  nonsuit  to  be  entered  upon  the  point  re- 
served, or  for  a  new  trial  on  the  ground  of  misdirection,  and  also  on  the  ground 
of  excessive  damages.  First,  the  conveyance  is  by  two  joint  tenants  pur  auter 
Tie  to  one  of  themselves,  without  the  intervention  of  an  intermediate  party. 
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Unless  the  coart  shall  consider  this  to  amount  to  a  release  hy  the  one  joint 
tenant  to  the  other,  the  seisin  is  not  proved  as  laid.  Then  as  to  the  cornice^ 
the  fact  of  its  being  removed  without  damage  ought  not  to  have  gone  to  the 
jury  :  that  was  not  a  part  of  the  traverse  taken  in  the  replication.  The  plaintiff 
was  entitled  to  raise  the  question ;  but  in  fact  he  did  not  do  so  on  the  pleadings. 
The  right  to  remove,  which  was  the  only  question  on  this  issue,  cannot  be  im- 
paired by  any  impropriety  in  the  manner  of  removing,  althouffh  such  impro- 
priety may  be  ground  for  a  distinct  complaint.  In  fact  the  plea  alleges  that 
the  damage  was  repaired,  and  this  is  not  traversed  in  the  '^'replicatioli.  p^g 
The  replication  amounts  only  to  an  issue  of  law.  '- 

Lord  Denhan,  C.  J.  With  respect  to  the  point  of  the  seisin,  you  may  con- 
sider that  the  rule  is  refused,  unless  we  inform  you  otherwise  hereafU:r.(a)  It 
does  not  appear  to  me  that  there  was  any  misdirection.  The  fact  of  the  removal 
without  damage  was  put  as  a  test  of  the  way  in  which  the  cornice  was  fixed.  It 
is  true  that  the  jury  may  have  misunderstood  this,  and  may  have  given  damages 
for  injury  done  in  the  removal ;  but  that  goes  to  the  point  of  excessive  damages, 
or,  perhaps,  it  might  be  a  ground  for  motion  as  upon  a  verdict  against  evi- 
dence. 

LiTTLEDALE,  J.  The  direction  of  the  learned  Judge  appears  to  me  quite 
correct.  It  was  right  to  direct  the  jury  to  inquire  whether  the  cornice  was  or- 
namental, whether  It  was  capable  of  being  removed,  and  whether  it  was  removed 
during  the  tenancy.  It  was  also  correct  that  they  should  inquire  whether  it  was 
removable  without  injury,  and  was  so  removed  in  &ct.  The  jury  were  not  told 
that,  if  injury  was  in  fact  done,  the  cornice  was  not  removable. 

Patteson,  J.  It  seems  to  me  that  there  should  be  no  rule  as  to  the  issue 
on  the  replication  to  the  fourth  plea.  If  it  be  a  mere  issue  of  law,  that  ought 
rather  to  be  objected  to  in  arrest  of  judgment.  But  it  involves  fact  as  well  as 
law  ;  and  it  seems  to  amount  to  an  informal  tissue  of  fact.  It  seems  to  ^^^q 
me  also,  as  to  the  direction,  that  the  fact  of  the  removal  without  injury  ^ 
was  suggested  to  the  jury  only  as  a  test  of  the  way  in  which  the  cornice  was 
fixed  :  and  it  formed  a  very  good  test. 

CoLSRiDaE,  J.  concurred. 

Bule  granted,  as  to  the  point  of  excessive  damages  only. 


The  KING  against  The  Inhabitants  of  ST.  NICHOLAS,  LEICESTER. 
Saturday,  April  25/A. 

An  order  of  justices  npon  parish  officers,  for  remoying  a  person  of  nnsonnd  mind  (not 
chargeable)  to  a  honse  of  reception  for  such  persons  under  stat.  9  O.  4,  c.  40,  sects.  38, 
and  44,  is  good,  although  it  state  that  the  justices  have  adjured  (and  not  do  adjudge) 
the  settlement  of  such  person  to  be  in  the  parish  of,  &c. 

Such  order  is  correct  if  it  recites  thai  the  person  is  "  so  far  disordered  in  his  senses  that 
it  is  dangerous  for  him  to  be  permitted  to  go  abroad,"  though  the  form  giren  by  the 
schedule  to  stat.  9  O.  4,  c.  40,  and  referred  to  by  sects.  38  and  44,  f  which  provide  for 
the  making  of  such  order),  speaks  only  of  a  person  being  ^^  lunatic,  insane,  or  a  danger- 
ous idiot." 

An  order  upon  the  overseers  of  the  parish  in  which  the  lunatic  is  found  to  be  settled,  for 
the  expense  of  his  maintainance,  ftc.  at  sach  house  of  reception,  must  be  prospective 
only.    If  it  be  retrospective  in  part,  such  part  will  be  quashed.' 

A  RULE  was  obtained  in  Easter  term,  1884,  calling  on  the  prosecutors  in  this 
ease  to  shew  cause  why  the  two  after-mentioned  orders  of  justices  (brought  into 
this  court  by  certiorari)  should  not  be  quashed  for  insufficiency.  The  orders 
were  as  follows  :— 

(a)  No  such  intimation  was  atterwards  given.    See  Co.  Lit.  9  b.,  193  a.,  2Y3  b. 
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'<  Lrieestenhirey  to  wit. — ^To  the  OTeneers  of  the  poor  of  Barrow-apon-Soar 
in  the  oounty  of  Leicester. 

''Whereas  Henry  Beaomonty  of  Barrow-npon-Soar  aforesaid,  who  is  deemed 
to  be  insane,  and  who  hath  been  wandering  aboat  and  at  large  there,  hath  this 
day  been  brought  before  us,  Charles  March  Phillipps  and  Charles  William 
Fkeke,  esqoires,  two  of  his  Majesty's  jostioes  of  the  peace  in  and  for  the  said 
oonntyi  porsuant  to  an  order  under  our  hands  and  seals  for  that  purpose  :  And 
^^^^  thereupon  we,  the  said  justices,  having  called  to  our  assistance  Storer 
^^J  £ddowes,  surgeon  and  apothecary,  of  Loughborough  in  the  said  county, 
and  upon  examination  had  of  him,  the  said  Henry  Beaumont,  are  satisfied  that 
he  is  so  ^  disordered  in  his  senses,  that  it  is  dangerous  for  him  to  be  permitted 
to  go  abroad,  and  having  made  inquiry  into  the  circumstances  and  place  of  last 
l^;al  settlement  of  him  the  said  fi.  B.,  we  have  adjudged  that  his  said  settle- 
ment is  in  the  parish  of  St.  Nicholas,  in  or  near  the  borough  of  Leicester :  You 
are  therefore  directed  to  cause  the  said  H.  B.  to  be  conveyed  to  the  house  of 
Joshua  Burgess  of  Great  Wigston  in  the  said  county,  duly  licensed  for  the  re- 
oeption  of  insane  persons. 

"Given,''  &o.  (November  2»th,  1882). 

Signed  and  sealed  by  the  two  justices. 
''  County  of  Leicester  to  wit. — To  the  overseers  of  the  poor  of  St.  Nicholas  in 
the  borough  of  Leicester  in  the  said  county. 

"  Whereas  we,  Charles  March  Phillipps,  esquire,  and  Charles  William  Packe, 
esquire,  two  of  his  Majesty's  justices  of  the  peace  for  the  county  of  Leicester, 
did  make  an  order  under  our  hands  and  seals,  bearing  date  the  29th  day  of 
November  in  the  year  1832,  to  the  overseers  of  the  poor  of  the  parish  of  Bar- 
row-upon-Soar  in  the  said  county,  to  cause  Henry  ^aumont,  of  B.  upon  S. 
aforesaid,  who  was  deemed  to  be  insane,  and  who  had  been  wandering  about 
and  at  large  there,  to  be  conveyed  to  the  house  of  Joshua  Burgess  of  Great 
Wieston  in  the  said  county,  duly  licensed  for  the  reception  of  insane  persons : 
And  whereas  it  appears  to  us,  the  said  justices,  that  the  said  H.  B.  was,  pur- 
suant to  our  said  order,  forthwith  conveyed  to  the  house  of  Joshua  Burgess, 
*S11  *^bere  he  now  remains :  We,  therefore,  the  said  justices,  do  hereby 
^  order  and  direct  that  you,  the  overseers  of  the  poor  of  the  parish  of  St. 
N.  aforesaid,  the  legal  settlement  of  the  said  H.  B.,  being  adjudged  to  be  in 
your  said  parish  of  St.  N.,  do  and  shall  pay  the  weekly  sum  of  18«.  unto  the 
said  Joshua  Burgess  for  the  maintenance,  medicine,  and  care  of  the  said  H.  B. 
during  so  long  time  as  the  said  H.  B.  hath  been  and  shall  be  under  the  care  of 
the  said  Joshua  Burgess,  the  said  Joshua  Burgess  being  willing  to  accept  such 
weekly  sum,  and  which  appears  to  us,  the  said  justices,  to  be  a  reasonable  charge 
in  that  behalf. 

Given,"  &o.  (November  2d,  1888.) 

Signed  and  sealed  by  ihe  two  justices. 

HUdyarduGw  shewed  cause.  Two  objections  are  taken  to  these  orders.  First, 
that  the  order  of  November,  1882,  contains  no  adjudication  as  to  the  settlement 
of  the  insane  person.  Secondly,  that  the  order  of  November,  1838,  for  the  pay- 
ment of  expenses,  is  partly  retrospective.  But  both  are  sufficient,  according  to 
*82-81  ^^^  statute  9  G.  4,  c.  40,  ss.  38,  44,(a)  under  which  they  were  '''made. 
^  As  to  the  adjudication,  if  the  act  requires  one  to  be  made,  it  need  *Dot 

(a)  9  G.  4,  0.  40,  s.  38.  "  And  be  it  fhrther  enacted,  that  upon  Its  being  made  known 
to  anj  justice  of  the  peace  of  any  county,  that  a  poor  person  chargeable  to  any  parish  or 
place  within  sach  county  is  deemed  to  be  insane,  either  by  notice  from  the  OTerseer  of  such 
parish  or  otherwise,  it  shall  be  lawful  for  the  said  justice,  by  an  order  under  his  hand  and 
seal,  if  he  shall  so  think  fit,  to  require  the  overseer  of  the  poor  of  the  said  parish  or  place 
to  bring  the  said  insane  person  before  any  two  justces  of  the  peace  of  the  said  county, 
•t  such  time  and  place  as  shall  be  appointed  by  the  said  order ;  and  the  said  justices  are 
hereby  required  to  call  to  their  assistance  a  physician,  surgeon,  or  apothecary,  at  the 
charge  of  the  said  parish  or  place ;  and  if  upon  view  and  examination  of  the  said  poor 
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be  stated  in  formal  teniis  upon  the  order.  Bex  v.  Maulden,  8  B.  ft  C.  78, 
where  it  was  assumed  that  such  a  statement  onght  to  be  made,  was  decided  on 
a  former  statute  for  the  oare  and  maintenanoe  of  lunatic  paupers,  5  G-.  4,  o.  71, 
which  (by  sect  3,)  expressly  declared  that  it  should  be  lawfid  fcr  two  justices 
''  to  adjudge  the  last  legal  settlement  of  suoh  hmatic  to  be  in  such  parish  oir 
place/'  &o.  The  present  statute  only  enables  two  justices  to  make  order  on  the 
overseer  of  the  parish  or  place  wherein  the  last  legal  settlement  of  the  lunatie 
'<  shall  be  adjudged  to  be/'  which,  construing  tiie  words  fiavourably  to  the  Ya> 
lidity  of  the  order,  may  mean  only,  **  shall  be  found,''  or  ^^  ascertained"  to  be. 
And,  at  all  eyents,  the  words  <'  we  have  adjudged"  are  sufficient ;  the  ordering 
part,  not  the  determintion  of  the  settlement,  is  the  essential  part  of  the  docor 
ment.  As  to  the  second  order,  a  direction  of  payment,  zetrospectiTely,  is  ^ooAf 
for  several  reasons.  By  sect.  88,  one  set  of  justices  may  order  the  lunatio  to 
be  conveyed  to,  and  placed  in  the  lunatic  asylum  or  house  of  reception,  and  ano> 
ther  set  may  make  an  order  for  the  expenses  of  so  oonv^ing  him,  which  latter 
order  would,  in  all  probability,  be  retrospective ;  more  especially  as  it  seems 
contemplated,  that  the  persons  to  be  charged  with  the  conveyance  of  suoh 
'^'lunatic  to  the  place  of  reception  would  be  the  officers  of  the  parish  p^^g^ 
where  he  is  found,  whereas  the  order  for  payment  may  be  upon  the  offi-  ■- 
cers  of  a  different  parish,  where  he  prpvelB  to  be  settled.    The  order  to  be  made 

person,  or  from  other  proof,  the  said  justices  shall  be  satisfied  that  said  poor  person  is  in- 
sane, the  said  justices  shall  make  inquiry  into  the  place  of  last  legal  settlement  of  such 
insane  person ;  and  it  shall  be  lawful  for  them,  if  they  shall  so  think  fit,  by  an  order  un- 
der their  hands  and  seals,  directed  to  the  said  orerseer  of  the  poor,  according  to  the  form 
in  the  schedule  (5)  annexed  to  this  act,  to  cause  the  said  poor  person  to  be  conrejed  to 
and  placed  in  the  county  lunatic  asylum"  for  the  county,  ^c,  for  which  they  shall  act; 
"  and  "if  no  such  county  lunatic  asylum  shall  have  been  established,  then  to  some  public 
hospital  or  some  house  duly  licensed  for  the  reception  of  insane  persons ;  and  it  shall  be 
lawful  for  the  said  or  any  other  two  justices  of  the  peace  of  the  said  county,  from  time  to 
time,  as  occasion  may  require,  to  make  order  on  the  overseer  of  the  parish  or  place 
wherein  such  last  legal  settlement  shall  be  adjudged  to  be,  for  the  payment  of  all  reason- 
able charges  of  conveying  such  poor  person  to  such  county  lunatic  asylum,  public  hoapi* 
talf  or  licensed  house;  and  if  such  poor  person"— *<  shall  be  conveyed  to  such^licenMd 
house,  for  the  payment  of  such  weekly  or  monthly  sum  to  the  keeper  of  such  licensed 
house,  for  the  maintenance,  medicine,  clothing,  and  care  of  such  poor  person,  as  such 
keeper  shall  be  willing  to  accept,  and  as  shall  appear  to  the  said  justices  to  be  a  reasona- 
ble charge  in  that  behalf." 

Sect  4i.  '<  And  be  it  f\irther  enacted,  that  upon  its  being  made  known  to  any  justice  of 
the  peace  that  any  person  wandering  about  and  at  large  within  his  Jurisdiction  is  deemed 
to  be  insane,  it  shall  be  lawful  for  such  justice,  by  an  order  under  his  hand  and  seal,  if 
he  shall  so  think  fit,  to  require  the  constable  or  churchwardens  and  overseers  of  the  poor 
of  the  parish  or  place  where  such  person  is  found,  or  some  of  them,  to  bring  the  said  per* 
son  before  any  two  Justices  of  the  peace  of  the  said  county,  at  such  time  and  place  as 
shall  be  appointed  by  the  said  order ;  and  the  said  Justices  are  hereby  required  to  call  to 
their  assistance  a  physician,  surgeon,  or  apothecary,  at  the  charge  of  the  said  parish  or 
place  'j  and  if  upon  examination  of  such  person  deemed  to  be  insane,  or  from  other  proof, 
the  said  justices  shall  be  satisfied  that  such  person  is  so  far  disordered  in  his  senses  that 
it  is  dangerous  for  such  person  to  be  permitted  to  go  abroad,  the  said  Justices  shall  make 
inquiry  into  the  circumstances  and  place  of  last  legal  settlement  oi  such  insane  person, 
and  it  shall  be  lawfhl  for  such  Justices  to  proceed  in  such  case  in  the  same  manner  as  has 
hereinbefore  been  directed  in  the  case  of  a  person  chargeable  to  any  parish  within  the 
jurisdiction  of  the  said  Justices." 

SCHEDXJLB,  No.  B. 
"  Form  of  Warrant. 
*'  Whereas  it  appears  to  us,  of  his  Majesty's  Justices  of  the  peace  for  the  county  of 

having  called  to  our  assistance  a  physician,  or  surgeon,  or  apothecary  (at  tAs 

eate  may  6«),  that  chargeable  to  the  parish  of  in  £e  sud  county,  is  lunatie^ 

insane,  or  a  dangerous  idiot  (at  the  etue  may  6«),  you  are  hereby  directed  to  cause  the  said 
to  be  conveyed  to  the  county  lunatic  asylum  established  at  ,  or  to  the  house 

of  situate  at  in  the  county  of  the  said  house  being  a  house  duly 

licensed  for  the  reception  of  insane  persons.    Given  nnder  our  hands  and  seals,  this 
day  of 

To  the  overseers  of  the  poor  of  the  parish  of  ." 
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18  for  pi^yment  of  aireeklj  or  BiODthly  sum  to  the  keep^  of  die  lioensed  house, 
Ac. ',  btt|  it  is  not  end  thatthepaymfint  shall  be  ordered  in  adyance ;  and  if  not^ 
the  effect  of  the  order  would  be  retroepeotive.  Sect.  42  enacts  that,  when  the 
settlement  of  any  Innatio  confined  under  an  order  of  two  justices  shall  not  haye 
been  ascertained  at  the  time  of  making  such  order,  but  shall  be  disooyered  after- 
wards, the  joatiees  may  order  the  parish  officers  of  the  place  of  settlement  to 
pay  the  expenses  incurred  for  tweWe  months  before.  That  period  is  the  limit, 
and  the  only  one,  to  a  retroepectiye  order. 

.  Archboldy  contri.  Sect  42  is  not  applicable  to  the  present  case,  ^ieither 
of  the  orders  in  question  can.  be  sustained  under  sects.  88  and  44.  The  effect 
of  the  section  (44V  under  which  these  orders  are  made,  and  which  incorporates 
secL  38,  is  merely,  as  to  the  weekly  or  monthly  payments,  that  the  justices 
shall  fix  a  sum,  iwospeotiyely,  to  be  paid  from  time  to  ^me  by  the  parish  for 
the  maintenance  and  caie  of  Uie  lunatic.  [Lord  Dsnman,  G.  J.  We  are  in- 
clined to  think  you  are  right  as  to  the  retroepectiye  part  of  the  second  order.] 
Then  as  to  the  first  order.  The  only  power  giyen  to  the  justices  by  sect.  44,  is 
to  proceed  as  is  directed  by  sect  38,  and  that  is  by  making  an  order  in  the  form 
ffiyen  in  schedule  No.  5.  The  present  order  was  not  in  that  form.  [GoIiBBIDOS, 
J.  Suppose  a  person  is  neither  lunatic,  insane,  nor  a  dangerous  idiot,  but  only, 
according  to  seek  44,  <<  so  fur  disordered  in  his  senses  that  it  is  dangerous 
*861     *^^  ^^  person  to  be  po^mitted  to  go  abroad,''  is  the  form  in  the  sched- 

^  ule  proper  ?]  If  the  justices  find  that  he  is  so  &r  disordered,  they  must 
make  the  order  as  directed  by  sect.  38.  [GoLKUnox,  J.  The  form  in  the 
schedule  contains  no  adjudication  as  to  settlement.]  The  order  must  either 
follow  the  preciBe  form  referred  to  by  sect.  38,  whedier  consistent  or  not  with 
the  proyisiooa  there  made ;  or  it  must  contain  an  adjudication,  as  directed  by 
that  section,  though  not  prescribed  by  the  schedule.  But  the  order  in  question 
does  neither.  The  justices  only  say  that  they  ^^  haye  adjudged."  [Lord  Dxn- 
MAN,  C.  J.  It  is  the  same  as  saying  that  they  adjudge.  Littledale,  J. 
The  words  mean  that  the  justices  adjudoe  at  that  moment.  It  is  like  the  form 
of  words  used  in  a  lease.  Pattxson,  J.  In  Bex  y.  Maulden,  8  B.  &  0.  78, 
the  words  were  only  '<  haying  adjudged.'']  Lord  Tenterden  there  said  that  the 
inhabitants,  by  their  wppeal  to  the  sessions,  had  treated  the  order  as  an  order 
of  settlement.  [Lord  Bbnman,  G.  J.  They  could  not,  by  so  doing,  haye  made 
that  an  adjudication  whi<^  was  not  one.] 

Lord  Dbnbian,  G.  J.  I  think  this  is  quite  a  phun ease,  on  reference  to  theact  of 
parliament,  and  to  the  judgment  deliyered  in  Bex  v.  Maulden,  8  B.  &G.  78.  The 
second  order,  so  £»  as  it  is  retroepectiye,  is  not  supported  by  the  act,  because  that 
proyides  only  for  the  future  maintenance  of  the  lunatic.  But  as  to  the  other  parts 
of  the  orders,  I  see  no  yalid  objection.  They  are  made  under  the  forty-fourth  sec* 
tion  of  the  act  (His  lordship  then  read  the  section.  The  justices  are  directed  in 
^^1     the  case  there  described,  to  take  the  course  pointed  '''out  in  sect.  38.  That 

•I  section  refers  to  a  schedule,  which  comprehends  three  descriptions  of  per^ 
maa}  lunatic,  insane,  and  dangerous  i£ots;  the  forty.fonrth  section  adds 
another  description,  that  of  a  person  <'so  far  disordered  in  his  senses  that  it  is 
dangerous  for  sudi  person  to  be  permitted  to  g^  abroad."  The  form  of  warrant 
giyen  in  the  schedule  does  not  comprehend  this ;  but  when  the  forty-fourth  sec^^ 
tion  says  that,  in  the  case  there  contemplated,  the  justices  may  proceed  ^*  in  the 
same  manner  as  has  herein-before  been  directed  in  the  case  of  a  person  charge- 
able to  any  parish  within  the  jurisdiction  of  the  said  justices,"  it  must  neces* 
sarily  be  taken  to  introduce  the  new  description  of  persons  into  the  form  to  be 
adopted  under  that  section.  And  the  schedule  itself  does  not  say  that  the  de- 
scription shidl  be  giyen  in  eyery  instance  precisely  accordinff  to  the  form  there 
set  out,  but  only  <*  as  the  case  may  be."  That  taiay  extend  to  such  a  descrip- 
tion as  miffht  be  giyen  of  the  persons  to  be  dealt  with  under  the  forty-fourth 
section.  The  order  is  good  in  other  respects,  so  &r  as  it  regards  future  pay- 
ments. 
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LiTTLEDALEy  J.  The  first  order  is  made  according  to  tlie  form  given  in  the 
schedule,  except  that  it  states  the  party  to  be  '<  so  fiir  disordered  in  hts  senses, 
that  it  is  dangerous  for  him  to  be  permitted  to  go  abroad."  But  the  forty- 
fourth  section  sufficiently  connects  the  person  so  spoken  of  with  the  description 
of  persons  mentioned  in  the  thirty-eighth  section,  and  whose  treatment  is  there 
provided  for.  The  magistrates  state  that  they  have  examined  the  party,  and  are 
satisfied  of  his  being  **  so  far  disordered  in  his  senses,"  and  that,  haying  made 
inquiry  into  the  circumstances,  and  the  place  of  ^settlement,  they  have  p,,oy 
adjudged  that  the  party's  settlement  is  in  St.  Nicholas,  Leicester ;  they  ^ 
therefore  direct  him  to  be  removed  to  the  licensed  house  mentioned  in  the  order. 
They  have,  then,  in  this  order,  exercised  the  jurisdiction  which  they  possess 
under  the  forty-fourth  section,  not  precisely  according  to  the  form  given  by  the 
schedule,  but  as  much  so  as  the  circumstances  permitted.  The  chief  difference 
between  the  two  sects.  88,  and  44,  is,  that  the  one  relates  only  to  persons  who 
are  chargeable ;  the  other  to  any  person  wandering  about  and  at  large  within  the 
justice's  jurisdiction. 

Patteson,  J.  I  am  of  opinion  that  so  much  of  the  second  order  as  is  re- 
trospective must  be  discharged,  but  that  the  first  order  is  good.  The  objection  to 
the  words  ''have  adjudged"  is  answered  by  the  observations  of  Lord  Tenterden 
in  Bex  v,  Maulden,  8  B.  &  C.  81.  Here,  as  in  that  case,  it  does  not  appear 
that  any  prior  order  had  been  made,  and  it  must  therefore  be  taken  that  when 
the  justices  say  they  ''  have  adjudged,"  they  then  ''  do  adjudge."  The  form 
of  the  order  is  objected  to  as  not  following  schedule  5,  of  9  (f.  4,  c.  40 ;  but, 
upon  comparing  the  forty-fourth  and  thirty-eighth  sections,  it  is  evident  the  legis- 
lature meant  that,  in  cases  under  sect.  44,  (which  relates  to  persons  not  charge- 
able), the  justices  should  proceed  according  to  sect.  38,  and  that  the  form  of  toe 
order  should  be  such  as  applied  to  the  circumstances  of  the  case ;  the  form  given 
in  the  schedule  not  being  very  accurately  penned.  If  the  justices  in  this  order 
had  used  the  word  "insane,"  I  *think  it  would  have  been  good,  for  the  r^gg 
words  "  so  far  disordered  in  his  senses,"  &c.,  seem  to  be  used  rather  as  *- 
the  definition  of  a  degree  of  insanity  than  with  any  other  view ;  and  in  the  same 
section,  immediately  afterwards,  the  justices  are  directed  to  inquire  into  the 
settlement  of ''  such  insane  person."  As  to  the  retrospective  part  of  the  second 
order,  no  substantial  distinction  has  been  shewn  between  this  case  and  Bex  v. 
Maulden,  8  B.  &  C.  78,  where  a  retrospective  order  was  held  not  maintainable 
under  the  stat.  5  G.  4,  c.  71. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  forty-fourth  section  only 
directs  that  the  justices  shall  "  proceed"  under  it  '*  in  the  same  manner"  as  is 
directed  in  the  case  of  a  person  chargeable  to  a  parish,  within  sect.  38  :  it  does 
not  require  them  to  use  the  particular  form  referred  to  there  although  the  circum- 
stances may  be  different.  The  form  recites  that  the  person  is  chargeable ;  that 
would  not  apply  to  a  case  within  the  forty-fourth  section.  The  form  gives  the 
words  "  lunatic,  insane,  or  a  danfferous  idiot ;"  the  fortv-fourth  section  intro- 
duces another  description,  that  of  persons  "so  far  disordered,"  &c.  As  to  the 
objection  that  the  justices  by  the  first  order  do  not  actually  adjudge,  the  order 
is  directed  to  the  officers  of  the  parish  where  the  person  is  found,  not  of  the 
parish  in  which  the  settlement  is  declared  to  be ;  and,  therefore,  even  if  the 
words  "  have  adjudged"  did  not  bear  the  meaning  assigned  to  them  by  the  rest 
of  the  Court  (which  I  think  they  do),  still,  as  the  act  does  not  say  when  or 
where  the  adjudication  shall  be  made,  it  would  be  sufficient,  for  the  purpose  of 
this  order,  if  *the  magistrates  had  adjudicated  any  where  or  at  any  time.  r:,cQQ 
The  retrospective  part  of  the  second  order  is  bad,  on  the  grounds  already  *■ 
Stated  by  the  Court. 

Bule  absolute  for  quashing  so  much  of  the  second  order  as 
is  retrospective. 
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DOE  on  the  seyenl  Demises  of  BARTLET,  and  of  HARTER,  BARBOUR, 
and  EVANS,  o^awi^  GRAY.    Monday,  AprU  27 . 

G.  being  seised  in  fee,  granted  to  R.  a  tenn  of  1000  years  as  secarity  for  a  loan  of  1602. 
After  Bt.  3  O.  4,  c.  117,  came  into  operation,  B.,  in  consideration  of  W.'s  paying  him 
150^.,  and  C,  in  consideration  of  the  premises,  and  of  W.'a  advancing  2002.  additional 
to  C,  assigned,  by  the  same  deed,  the  term  to  a  tmstee  for  W.,  to  secure  the  350^  : 
and  G.,  by  the  same  deed,  released  the  fee  and  the  reversion  to  W.,  to  secure  the  same 
350i. 

Held,  that  this  deed  was  not  liable  to  stamp  dnty  as  a  transfer,  nor  to  a  progressive  duty 
of  1/.  5«.  on  every  1080  words  after  the  first  1080,  bat  was  liable  under  the  above  sta- 
tute and  St.  55  G.  3,  c.  184,  sched.  part  1.,  Mortgage,  to  an  ad  valorem  duty  (22.)  on 
the  200/.,  and  a  progressive  duty  of  II. :  And  that  it  was  not  liable  to  stamp  duty  as  a 
f^h  mortgage  for  3501.  by  reason  of  the  conveyance  of  the  fee. 

Qoswe,  whether  a  common  deed  stamp  was  necessary? 

Ejectiobnt  for  lands  in  Lancashire.  On  the  trial  before  Alderson,  B.,  at 
the  Lancaster  spring  assizes,  1834,  the  following  facts  appeared : — Francis 
Carter,  being  seised  in  fee  of  the  lands  in  question,  on  the  dd  of  October,  1821, 
demised  them  for  1000  years  to  William  Rowlands  to  secure  150/.  and  interesti 
with  a  power  of  sale  to  Rowlands.  By  indentures  of  lease  and  release,  dated 
respectiyely  the  2dd  and  24th  of  January,  1823  (afier  sUt.  3  G.  4,  c.  117,  came 
into  operation),  the  release  being  between  Rowlands  of  the  first  part,  Carter  of 
the  second,  William  Worsley  of  the  third,  and  William  Bartley  of  the  fourth, 
reciting  the  previous  mortgage,  Rowlands,  in  consideration  of  152/.  3s.  9(/.,  the 
principal  and  interest,  paid  to  him  by  Worsley,  assigned  the  term  of  1000  years 
to  Bartley ;  and  Carter,  in  consideration  of  the  premises,  and  of  197/.  16s.  dd. 
paid  to  him  by  Worsley,  demised  the  lands  to  Bartley  for  the  remainder  of  the 
^QQ-,  term.  The  trusts  of  the  grants  by  Rowlands  and  Carter  were  ^declared 
^  to  be  for  Worsley,  his  heirs,  executors,  administrators,  and  assigns,  to 
secure  the  350/.  with  interest,  and  in  the  mean  time  in  trust  for  Carter,  his 
heirs  and  assigns,  to  attend  the  inheritance }  and,  by  the  same  deed.  Carter,  for 
the  considerations  aforesaid,  granted,  bargained,  sold,  aliened,  released,  and  con- 
firmed the  premises  and  the  reversion  therein  to  Worsley  in  fee^  in  trust  to  sell, 
and  raise  the  350/.  Worsley  died  intestate  in  1833,  and  Uarter,  Barbour,  and 
Evans  were  his  administrators.  On  the  production  of  the  indenture  of  release, 
of  the  24th  of  January,  1823,  it  was  found  to  contain  four  skins  of  1080  words ; 
on  the  first  there  was  a  stamp  of  1/.  15s.,  on  the  second  a  stamp  of  2/.,  on  the 
third  a  stamp  of  2/.,  on  the  fourth  a  stamp  of  1/. ;  in  all  6/.  15s.  The  counsel 
for  the  defendant  objected  to  the  admission  of  this  deed,  on  the  ground  that  the 
stamps  were  insufficient;  but  the  learned  Judge  received  it,  giving  leave  to  move 
for  a  nonsuit,  and  the  plaintiff  had  a  verdict.  Li  Easter  term,  1834,  Cromptan 
obtained  a  rule  nisi  for  a  nonsuit. 

Cre$9weUy  Sir  IF.  W,  FolleU,  and  S.  Martin^  now  showed  cause.(a)  By  stat 
55  O.  3,  0.  184,  sched.  part  1,  Mortgage,  an  oriffinal  mortgage. for  350/.  would 
require  a  stamp  of  4/.  and  a  progressive  duty  of  1/.  for  each  of  the  last  three 
skins,  in  all  7/.  In  the  same  schedule,  Mortgage,  every  transfer  of  a  mortgage, 
'<  provided  no  further  sum  of  money  or  stock  l^  added  to  the  principal  money 
or  stock  already  secured,"  is  subjected  to  a  stamp  of  1/.  15«.  But  the  proviso 
^11  takes  the  present  case  out  of  this  enactment,  as  an  additional  200/.  '''was 
-'  secured  on  the  transfer.  The  following  clause  in  the  schedule  therefore 
would  apply;  viz.  '<and  in  all  other  cases  such  transfer  or  assignment,  disposi- 
tion or  assignation,  shall  be  charged  with  the  same  duty  or  duties  as  an  original 
mortgage,''  &o.  So  that,  under  that  statute,  the  stamps  here  required  would 
amount  to  7/.  But  the  stat.  3  O.  4,  o.  117,  s.  1,  repeals  the  ad  volorem  duties 
and  other  duties  imposed  by  the  previous  acts  on  any  transfer,  assignment,  die- 

(a)  Before  Lord  Denman,  G.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
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position,  asBi^ation,  or  reconveyance  of  any  mortgage.  And  sect.  2  charge8(a) 
the  transfer,  if  no  farther  money  be  aeonred,  with  a  duty  of  1/.  lb$.  for  the  first 
1080  words,  and  (where  the  instrument  contains  2160,)  a  progressive  duty  of 
1^.  5«.  for  everv  additional  1080.  Then  follows  a  provision  under  which  the 
present  case  falls,  and  which  enacts  that,  if  any  additional  sum  be  seoured,  the 
ad  valorem  dnty  on  mortgages  payable  under  the  former  act  shall  be  charged 
only  in  respect  of  the  additional  sum.  Here,  therefore,  the  stamp  is  to  be  paid 
as  if  there  were  simply  a  mortgage  of  200/1  under  55  0.  8,  c.  184 ;  that  is,  2/.  for 
the  ad  valorem  *duty,  with  3/.  more  for  the  progressive  duty.  On  the  other  r^n 
side,  however,  it  is  contended  that  the  present  case  fidls  under  both  *■ 
clauses  of  8  O.  4,  c.  117,  s.  2,  and  that  there  ought  to  be  a  transfer  duty  of  1/. 
15«.,  with  three  additions  of  1/.  5«.  for  the  progressive  duty  on  a  transfer, 
besides  the  ad  valorem  duty  of  21  on  the  200/.;  that  is,  71 10<.  If  that  were 
a  correct  construction,  the  stat.  8  G-.  4,  o.  117,  instead  of  relieving  parties,  as 
was  intended,  from  being  charged  twice  over  with  an  ad  valorem  dntv  on  the 
same  sum,  would  reallv  increase  the  charge  in  all  cases  where  the  whole  sum 
did  not  exceed  500/.,  the  old  charge  would  have  been  at  the  utmost  4/.  ad  va- 
lorem duty,  with  8/.  for  progressive  duty ;  but,  for  larger  sums,  bL  and  upwards, 
with  8/.  progressive  duty.  The  legislature  cannot  have  intended  to  benefit  pa^ 
ties  in  one  case  and  not  in  the  other.  Besides,  under  stat.  55  Ot,  8,  c.  184,  the 
progressive  duty  was  not  charged  on  the  transfer,  but  on  the  mortgage;  but 
now,  though  the  stat.  8  G.  4,  c.  117,  s.  2,  connects  the  progressive  duty  with 
the  transfer  in  cases  only  where  no  further  sum  is  advanced,  it  is  attempted  to 
treat  this  as  a  transfer  of  the  latter  description,  for  the  purposes  of  the  transfer 
duty  and  the  proffressive  duty,  and  as  a  mortgage,  for  the  purpose  of  the  ad  va- 
lorem duty,  if  tne  statute  be  not  explicit,  the  main  transaction  should  be  that 
on  which  the  progressive  duty  is  charged ;  and  that  is,  in  the  present  case,  not 
the  transfer  of  the  security  for  150/.,  but  the  fresh  advance  of  200/.  As  to  the 
transfer  or  deed  stamp  of  1/.  15«.,  the  ad  valorem  duty,  and  the  deed  dut^,  are 
never  found  to  be  charged  at  the  same  time.  This  stamp  of  1/.  15<.,  which  is 
actually  on  the  deed,  was  in  fact  unnecessary.  It  will  be  said  Uiat  the  plaintiff's 
^construction  will  lead  to  an  abanrdity,  inasmuch  as,  if  the  additional  m^ 
sum  advanced  be  not  above  100/.,  there  will  be  a  duty  of  1/.  10«.  only,  '- 
ad  valorem,  and  8/.  progressive  duty,  whereas  a  mere  transfer  of  a  'mortgage  for 
100/.  would  require  a  duty  of  1/.  15<.  for  transfer  duty,  and  8/.  15<.  progressive 
duty.  But  such  an  anomaly  is  no  reason  for  distorting  an  act  of  parUament 
from  its  obvious  interpretation ;  and  the  construction  oontended  for  on  the  other 
side  introduces  greater  inconsistencies  with  the  intention  of  stat  8  G-.  4,  c.  117* 
It  will  also  be  contended  that  the  conveyance  by  Garter  of  the  reversion  in  fee 
to  Worsley  makes  this  in  effect  a  new  mortgage  for  the  whole  850/.  But  the 
substantisi  effect  of  the  transaction  is  only  to  make  the  same  land  a  securi^  for 
an  additional  200/. ;  and  the  stamp  acts  relate,  not  to  the  magnitude  of  the 
aeourity,  but  to  that  of  the  sum  seoured.  Besides,  one  of  the  exemptions,  in 
stat  55  G-.  8,  o.  184,  from  the  ad  volorem  duty  on  mortgages,  comprehends  this 
Gase.(&) 

(a)  <<  Upon  any  transfer,  aisignment,  disposition,  assignation,  or  reoonveyance  of  snj 
mortgage," — *^  proTided  no  farther  snm  of  money  or  stock  be  added  to  the  princip^ 
money  or  stock  already  secured,  there  shall  be  paid  in  Qreat  Britain  a  stamp  duty  of  !•• 
15s." — "  for  the  first  skin  or  piece  of  vellam  kc," — and  where  any  such  transfer"  «c. 
"hereby  charged  with  the  duty  of  IL  15«.,  together  with  any  schedule,  receipt,  or  o^er 
matter  put  or  indorsed  thereon,  or  annexed  thereto,  shall,  contain  2160  words  or  upwards, 
then  for  every  entire  quantity  of  1080  words  contained  therein,  over  and  above  the  first 
1080  words,  there  shall  be  paid  a  ftirther  progressive  duty  of  IL  Cm,  ;"~"  and  if  any  tw* 
ther  sum  of  money  or  stock  shall  be  added  to  the  principiJ  money  or  stock  already  se- 
cured, the  ad  valorum  duty  on  mortgages,  payable  under  the  said  recited  acts"  l^^J^ 
3,  c.  184,  for  Great  Britain,  56  Q.  3,  c.  56,  for  Ireland,]  '*  respectively,  shall  be  chargea 
only  in  respect  of  such  fhrther  money  or  stock." 

(b)  Schedule,  part  1.    Mortgage.    *<Bxemptioiis  from  the  said  ad  valorem  du^  on 


93] 


3  Adolfhtts  &  Ellis.  65 


^^1  Orampion,  conM.  Firsts  this  is  an  original  mortgage  of  the  fee 
^  simple  for  350/.^  the  fee  not  havine  heen  ^mortsaged  at  all  by  the  pre- 
Tions  deed :  there  should,  therefore,  have  oeen  an  ad  valorem  stamp  of  4^.  and 
8/.  progressive  duty.  Otherwise,  the  original  160/.  will  be  secured  on  the  fee 
witliont  any  duty.  It  is  as  much  a  fresh  mortgage  for  all  the  350/.,  as  if  advli- 
tional  land  had  been  mortgaged.  It  is  in  fact  a  mortgage  of  tlie  whole  fee, 
subject  to  the  incumbrance  created  by  the  old  debt.  If  the  original  demise  had 
been  for  one  year  only,  could  it  have  been  said  that  the  conveyance  of  the  fee 
operated  only  as  a  transfer  of  the  term  of  one  year  f  The  exemption  in  stat. 
55  G.  3,  c.  184,  sched.  parti,  Mortgage,(a)  expressly  excludes  cases  where 
further  sums  are  advanc^ ;  and,  as  to  the  case  where  afresh  estate  is  subjected 
to  the  incumbrance,  no  provision  is  made ;  that  case  is  purposel v  left  on  the 
footing  of  an  original  transaction.  So  stat.  3  O.  4,  c.  117,  which  repeals  the 
former  act  as  to  transfers,  still  leaves  the  case  of  the  conveyance  of  a  fresh 
estate  on  its  former  footing.  And,  again,  in  stat.  55  G.  8,  c.  184,  schedule, 
part  1,  Mortgage,  after  the  imposition  of  the  transfer  duty,  it  is  said,  ''and  in 
all  other  cases  such  transfer  or  assignment,  disposition  or  assignation,  shall  be 
charged  with  the  same  duty  or  duties  as  an  ori^nal  mortgage,''  &c.  But, 
secondly,  if  this  be  a  transfer  only,  the  transfer  duty  of  1/.  158.  and  the  pro- 
gr^ve  duty  of  3/.  15s.  should  be  charged,  besides  the  ad  valorem  dutv  of  2/., 
which  stat.  3  Or,  4,  c.  117,  s.  2,  adds  to  the  former,  in  cases  where  additional 
sums  are  secured  upon  the  transfer.  If  there  be  any  doubt,  the  burden  of  the 
argument  lies  upon  those  who  insist  upon  the  latter  statute  as  taking  the  case 
*951  ^^^  ^^  ^^®  operation  of  the  ^earlier  one.  It  is  said  that  the  intention  of 
^  stat.  3  0.  4,  c.  117,  was  to  relieve  the  transfer  from  the  heavy  duty ; 
but  the  hardship  it  was  intended  to  remedy,  was,  not  the  duty  on  the  transfer, 
but  the  repetition  of  the  ad  valorem  duty.  Therefore,  while  the  new  ad  valo- 
rem duty  is  confined  to  the  sum  newly  secured,  the  transfer  duty  is  imposed  at 
a  fixed  charge ;  and  it  is  not  surprising  that,  in  such  a  case,  the  legislature 
should,  on  the  other  hand,  have  increased  the  progressive  duty.  The  argument 
on  the  other  side  compels  the  plaintiff  to  contend  that  the  1/.  15<.  transfer 
stamp,  which  has  been  actually  put  on,  was  unnecessary.  The  deed  consists  of 
two  parts,  a  transfer  of  the  old  security,  and  an  additional  security  created  for 
the  new  advance.  And  unless  the  progressive  duty  be  referred  to  the  transfer, 
stat.  3  0.  4,  c.  117,  s.  2,  gives  no  progressive  duty  at  all :  it  repeals  the  previous 
enactment  as  to  transfers,  and  refers  to  stat.  55  G.  3,  c.  184,  only  for  the  ad 
valorem  duty,  which  cannot  be  construed  to  comprehend  the  progressive  duty ; 
and  in  all  other  cases  the  progressive  duties  are  expressly  mentioned.  [Little- 
dale  J.  That  is  not  exactly  so,  in  the  third  section  of  stat.  3  G.  4,  c.  117.] 
The  fallacy  on  the  other  side  is  in  supposing  that  the  two  cases,  contemplated  in 
the  second  section  of  stat.  3  G.  4.  c.  117,  are  incapable  of  co-existing :  the 
natural  construction  is,  that  the  transfer  duty  of  1/.  15«.  and  the  progressive 
duty  of  1^  5«.  are  to  be  charged  if  there  be  no  further  sum  secured ;  and  if 
there  be  a  further  sum  secured,  then  also  the  ad  valorem  duty  on  that.  [Pat- 
TBSON,  J.  If  so,  one  would  rather  have  expected  the  language  to  specify,  more 
precisely,  a  charge  of  1^  15«.  in  all  cases,  with  the  progressive  duty;  and  no 

mortgages." — "  Any  deed  or  other  Instroment  made  as  an  additional  or  fVirther  seenrit j 
for  anj  som  or  sums  of  moneji"-^"  already  secored  by  any  deed  or  instrument,  which 
shall  hare  paid  the  said  ad  Yalorem  daty  hereby  charged,  or  the  ad  valorem  duty  on 
mortgages  or  heritable  bonds,  charged  by  the  said  act  of  the  44th  or  the  said  act  of  the 
48th  year  of  his  Majesty's  reign,  to  be  exempt  from  the  said  ad  valorem  dnty  hereby 
charged,  so  far  as  regards  such  sum  or  snms  of  money" — ^*  before  secured,  in  ease  such 
additional  or  further  security  shall  be  made  by  the  same  person  or  persons  who  made  the 
original  security ;  but  if  any  further  sum  of  money  or  stock  shall  be  added  to  the  princi- 
pal money  or  stock  already  secured,  or  shall  be  thereby  secured  to  any  other  person,  the 
laid  ad  valorum  duty  shall  be  charged  in  respect  of  such  further  sum  of  money  or  stock." 
(a)  Ante  note  (a),  p.  93. 
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more  tlian  tliat,  if  there  were  no  additional  sum  secured ;  but  an  *addi*  ^^g 
tional  ad  yalorem  duty  for  any  additional  sum.]  In  general,  under  the  I- 
stamp  acts,  when  there  is  a  general  deed  stamp,  or  an  assigment  stamp  of  11, 
158.,  the  progressive  duty  is  1/.  58. ;  if,  thetefbre,  as  the  defendant  contends, 
the  assignment  stamp  of  11.  158.,  which  is  here  used,  was  necessary,  it  should 
seem  to  follow  that  the  progressive  duty  ought  to  be  1/.  58.,  and  the  1^.  pro- 
gressive duty  seems  more  applicable  to  a  case  of  a  mere  mortgage,  not  being  an 
assignment. 

In  this  term.  May  9th, 

Lord  Denman,  C.  J.  delivered  the  judgment  of  the  Court.  After  recapitu- 
lating the  facts,  his  lordship  proceeded  as  follows : — ^The  question  was,  whether 
these  stamps  were  sufficient,  and  we  think  that  they  are.  The  deeds  operate 
doubly ;  viz.  by  transfer  of  the  original  mortgage,  and  by  conveyance  of  the 
fee  as  a  further  security. 

As  regards  the  transfer,  the  stat.  55  Q,  3,  c.  184,  sohed.  part  1,  title 
Mortgage,  treats  a  transfer,  where  a  further  sum  of  money  is  added,  as  an 
original  mortgage,  and  imposes  a  transfer  duty  of  1/.  158.  only  in  cases,  '^  pro- 
vided no  further  sum  of  money  be  added  to  the  principal  money  already  se- 
cured,'' and  here  a  further  sum  was  added.  The  stamps,  therefore,  would  have 
been,  under  that  act,  a  5^.  ad  valorem  stamp  and  three  progressive  stamps  of  1/. 
each,  exceeding  the  stamps  actually  used  by  58. 

But  the  statute  3  G.  4,  c.  117,  s.  1,  repeals  stat.  55  Q.  8,  c.  184,  so  far  as 
regards  the  duties  on  transfers  of  mortgages,  and  enacts,  by  section  2,  that  in 
case  of  a  transfer,  "  provided  no  further  sum  of  money"  "  be  added  to  the 
^principal  money"  '' already  secured,"  there  shall  be  paid  11,  158.,  and  ^q^ 
a  progressive  stamp  duty  of  1/.  58. ;  **  and  if  any  further  sum  of  I- 
money"  ''  shall  be  added  to  the  principal  money"  ^'  already  secured,  the  ad  va- 
lorem duty  on  mortgages,  payable  under  the  said  recited  acts  respectively,  shall 
be  charged  only  in  respect  of  such  further  money."  It  is  observable  that  by 
this  act  the  transfer  duty  of  1^.  158.  is  imposed  with  the  same  proviso  as  was 
contained  in  stat.  55  G.  3,  o.  184,  and  we  think  that  the  efifeot  is  the  same,  vis., 
that  the  transfer  duty  is  imposed  in  those  cases  only  where  no  further  sum  of  money 
is  added.  Here  a  further  sum  is  added,  and  therefore  the  transfer  duty  is  out 
of  the  question.  The  other  part  of  the  section  requires  an  ad  valorem  duty  on 
the  sum  added ;  and  we  think  that  the  effect  of  that  part  of  the  clause  is  to 
make  this  transfer,  as  regards  stamp  duties,  an  originu  mortgage  for  securing 
200^. :  and  that  the  ad  vSorem  stamp  duty  of  21,  is  charged  upon  it  by  the  55 
G.  3,  c.  184.  It  follows  that  the  progressive  duty  is  three  sums  of  1/.  each : 
those  stamps  are  actuallv  on  the  deeds  in  question. 

But  it  is  said  that  this  is  an  original  mortgage  by  reason  of  the  conveyance 
of  the  fee. 

The  third  section  of  3  G.  4,  c.  117,  does  not  apply  to  these  deeds;  for  it  is 
confiDed  to  cases  where  the  original  instrument  on  which  the  ad  valorem  duty 
was  paid  was  a  bond:  here  it  was  an  indenture.  This  part  of  the  question 
therefore  turns  on  the  exemption  clause  in  55  G.  8,  c.  184. 

That  clause  exempts  from  the  ad  valorem  duty,  but  not  from  any  other,  any 
deed  made  as  additional  or  further  security  for  any  sum  of  money  already  se- 
cured *by  a  deed  which  shall  have  paid  the  ad  valorem  duty,  in  case  such  p|,Q/^ 
further  security  shall  be  made  by  the  same  person  who  made  the  original  *• 
security ;  but,  if  any  further  sum  be  added,  the  ad  valorem  duty  shall  be  charged 
in  respect  of  such  further  sum.  Here  the  person  conveying  the  fee  is  the  same 
person  who  created  the  term,  and  a  further  sum  is  added.  Therefore,  if  the 
deed  had  been  simply  a  conveyance  of  the  fee,  and  had  not  contained  a  transfer 
of  the  term,  the  duty  would  have  been  21,  ad  valorem,  on  account  of  the  ad- 
ditional 200?.,  and  three  progressive  duties  of  11,  each.  Whether  a  common 
deed  stamp  also  was  necessary  under  either  of  the  acts  it  is  not  material  to  in- 
quire, because  the  1/.  158.  stamp  erroneously  put  on  these  deeds  is  sufficient  to 
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cover  that  stamp,  if  necessary.  But,  as  the  deeds  in  question  do  contain  & 
transfer  of  the  original  mortgage,  it  is  plain  that  before  toe  pf^ssi^g.of  8  G.  4* 
c.  117,  the  exemption  clause  in  55  0.  3.  c.  184^  would  not  have  applied,  and 
on  the  whole  this  must  have  beeA  treated  as  a  new  and  original  mortgage,  liable, 
to  the  ad  valorem  duty  of  4^.  The  act  of  3  0.  4,  c.  117,  obb  however  repealed 
that  part  of  the  55  G.  8,  c.  184,  and  substituted  the  same  ad  valorem  duty  of 
21  on  the  transfer  in  respect  of  the  additional  sum,  as  the  exemption  clause  had 
already  charged  on  the  new  security  in  respect  x>t  the  additioiud  aom;  and  as 
the  ad  valorem  duty  depends  on  the  sum  secured,  and, not  on  the  value  or  num- 
ber of  the  securities,  and  is  only  to  be  paid  once,  it  follows  that  the  case  is  the 
•same  in  effect  as  if  the  ad  valorem  duty  of  2L  had  been  charged  on  the  transfer, 
and  a/ierwarcU  the  fee  had  been  conveyed  as  a  further  security  for  the  whole 
:igQn  sum  of  350/.,  in  which  case  a  '^'common  deed  stamp  only  would  have  been 
■'     required. 

For  these  reasons  we  are  of  opinion  that  the  stamps  are  sufficient,  and  that 
the  rule  for  a  nonsuit  must  be  discharged.  Rule  discharged.(a) 


BOPEB  agairut  HOLLAND.    Mmdaify  Aj^  27ih. 

Defendant  held  land  in  trust  to  receive  the  rents  and  paj  OOL  half-yearly  to  plalntLGT's 
wife,  and  thereaidne,  deducting  for  repurs,  land-tax,  kc.  to  plaintiff.  Defendant  left 
word  for  plaintiff  at  a  bank,  where  he  had  been  accustomed  to  pay  in  such  residue  to' 
plaintiff's  use,  that  he  would  pay  plaintiff  lOl.  on  his  giving  defendant  a  receipt  for  27i. ; 
plidntiff  did  not  offer  the  receipt,  and  the  102.  not  being  paid,  he  sued  defoidaat  for  it 
as  monesr  had  and  receiyed,  and  on  an  account  stated.  Defendant  offered  to  prove 
that,  at  the  time  of  his  proposal  to  pay  102.,  he  had  laid  out  more  than  21L  in  repairs, 
but  the  evidence  was  rejected.  Plaintiff  having  obtained  a  verdict  for  lOZ,,  and  defend- 
ant moved  to  enter  a  nonsuit : 

Held  that,  upon  the  evidence,  defendant  might  be  taken  tt>  have  admitted  a  balance  of 
10/.  in  hia  hands  to  plaintiff's  use ;  and  if  so,  that  he  could  not,,  in  deftnoe  either  set  ap 
his  char&cter  of  trustee,  or  offer  evidence  to  shew  that  the  balance  did  not  exist 

Debt  for  money  had  and  received,  and  on  an  account  stated.  Fleai  nil  debet 
On  the  trial  before  Patteson,  J.,  at  the  Worcester  Spring  assises,  1884,  it  ap. 
peared  tlyit  the  defendant  was  mortgagee  in  possession  of  a  house  and  farm, 
upon  certain  trusts,  under  a  deed  of  settlement;  and  tbat,  in  eacecution  of  those 
trusts,  he  received  the  rents  and  profits>  of  which  he  applied  part  to  the  repairs, 
insurance,  land-tax,  and  other  necessary  expenses,  and  paid,  half-yearly,  50/.  to< 
the  plaintiff's  wife,  and  the  rest  to  the  plaintiff.  The  clerk  of  a  bank  at  which 
*1001  ^^®  defendfl^t  had  several  times  made  payments  *on  the  above  account 
J  to  the  pUintiff 's  use,  stated  as  follows : — ''  In  the  early  part  of  Novem- 
ber I  proposed  to  pay  the  plaintiff  between  10/.  and  12/.,  on  his  giving  me  a 
receipt  for  27/.  I  was  directed  to  do  this  by  the  defendant."  The  clerk  had, 
on  former  occasions,  taken  receipts  from  the  plaintiff  for  such  payments,  and 
handed  them  to  the  defendant.  The  tenant  also  stated  that,  after  he  paid  the 
defendant  his  last  Michaelmas  rent,  the  latter  said  that  he  should  pay  the  plain- 
tiff money  (not  saying  how  much),  if  he  chose  to  have  it,  though  he,  the  defen- 
dant, had  laid  out  more  in  repairs.  It  did  not  appear  that  the  plaintiff  offered 
any  receipt,  and  the  lOL  was  not  paid  him.  The  counsel  for  the  defendant 
urged  that  he,  being  a  trustee,  was  not  liable  at  law  for  the  10/. ;  and  they  also 
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a)  The  same  point  arose  in  a  case  of  Doe  dem.  Williams  v.  Edwards,  tried  before 
band  B.  at  the  last  assizes  at  Ruthin,  in  which  a  verdict  was  found  for  the  plaintiff, 
tad  leare  given  to  move  to  enter  a  nonsuit,  if  the  Court  should  think  the  stamps  insi^- 
cienL  Dunn  moved  accordingly,  in  this  term  (April  2 2d,  before  Lord  Denman,  G.  J., 
Littledale,  Patteson,  and  Coleridge  Js.),  and  the  Court  took  time  to  consider.  On  the 
est  day  of  the  term.  Lord  Denman,  C.  J.  said  that  this  case  must  follow  the  event  of  Doe 
Idem.  Bartleye.  Gray.    Rule  reftised. 
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proposed  to  give  eyidence  of  repairs  done  to  an  amount  exceeding  27/.,  and  to 
which  the  sum  now  demanded  was  applicable.  The  learned  Judge  thought  that 
tiie  payment  into  the  bank,  with  the  direction  proved  to  have  been  given  to  the 
olerk,  precluded  the  defendant  from  insisting  on  his  character  of  trustee,  or  from 
offering  evidence  of  repairs  in  reduction  of  the  plaintiff's  demand.  He  gave 
leave,  however,  to  move  to  enter  a  nonsuit,  and  the  plaintiff  had  a  verdict  for 
101.    A  rule  nisi  was  obtained  for  entering  a  nonsuit,  in  Easter  term,  1834. 

LiuUaWj  Seijt.  and  Godson  now  shewed  cause.  The  defendant  having  re- 
ceived this  money,  and  acknowledged  that  he  had  it  ready  to  pay  over,  and 
having  actually  directed  the  banker's  clerk  to  pay  it  on  his  behalf  to  the  plain- 
tiff, cannot  now  deny  that  he  has  received  it  to  the  plaintiff's  use,  or  send  the 
plaintiff  into  a  oourt  of  equity  to  recover  it  against  him  as  trustee.  It  is  true, 
*the  offer  to  pay  was  accompanied  by  the  demand  of  a  receipt,  but  the  r:|ci  nt 
evidence  clearly  shewed  that  the  defendant's  duty,  as  trustee,  was  at  an  ■- 
end  as  to  the  particukr  sum,  and  that  he  held  himself  accountable  for  it  to  the 
plaintiff. 

R,  V.  Richards,  contri.  The  rule  is,  that  a  balance  of  money  received,  and 
to  be  accounted  for,  by  a  trustee,  cannot  be  sued  for  at  law  by  the  party  entitled, 
unless  such  balance  has  been  specifically  adjusted,  in  which  case  it  may  become 
the  subject  of  a  count  for  money  had  and  received,  or  upon  an  account  stated ; 
Case  V.  Roberts,  Holf  s  N.  P.  0.  500.  [Lord  Denman,  C.  J.  The  law  is 
clear ;  if  this  was  an  open  account,  it  was  a  trust  account.]  The  whole  effect 
of  the  evidence  was  that,  at  the  time  in  question,  the  defendant  said  that  he 
was  willing  to  pay  the  plaintiff  10^.  if  he  would  give  him  a  receipt  for  271. ; 
that  did  not  show  that  the  defendant  actually  had  a  balance  of  10^.  ready  to 
pay  over.  To  make  it  clear  that  he  had  not  such  a  balance,  he  could  have 
proved  that  he  had  laid  out  the  sums  of  10/.  and  17/.  in  repairs ;  and  that  evi- 
dence should  have  been  admitted.  The  meaning  of  the  defendant's  language 
was  : — **  I  am  willing  to  pay  this  party  some  money ;  he  cannot  claim  any,  but 
I  am  ready  to  accommodate  him.  If,  however,  he  stands  upon  his  right,  I  can 
show  that  I  have  paid  more  for  repairs  than  any  sum  he  can  claim." 

Lord  Denman,  C.  J.  The  defendant,  as  trustee  of  this  property,  was  bound 
to  pay  out  of  the  half-yearly  rent  50/.  to  the  plaintiff's  wife,  and  the  residue 


(alter  taking  the  necessary  deductions)  to  the  plaintiff.     He  says  to  a  r^tt-tQq 
witness,  ''I  am  willing  to  pay  the  husband  10/.,  if  he  will  give  me  credit  I- 
for  repairs  by  a  receipt  for  27/."     A  difficulty  seems  to  have  been  raised  as  to 


that,  and  the  payment  was  not  made.  Then  the  question  is,  whether  this  10/. 
was  such  a  balance  as  could  be  recovered  in  the  present  action  ?  It  appears  to 
me  that  the  defendant  has  stated  his  account  for  himself.  The  question  of  fact 
was,  what  the  defendant's  intention  was  in  expressing  himself  as  he  did. 
What  the  real  state  of  the  account  may  have  been  is  immaterial.  The  rule 
must  be  discharged. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  defendant,  by  what  he 
said,  admitted  that  he  had  10/.  in  hand,  and  appropriated  it  to  the  pluntiff 's 
tSLse.     He  cannot  then  avail  himself  of  his  character  of  trustee. 

CoLERTDQE,  J.  Concurred. 

Patteson,  J.  If  the  message  given  through  the  clerk  had  been,  <'  Mr. 
Holland  is  willing  to  let  you  have  10/.,  but  you  have  no  riffht  to  it,"  the  case 
would  have  been  different.  Bule  discharged,  (a) 

(a)  See  Bemou  v.  Hayward,  2  A.  &  E.  666. 
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*PATESHALL  against  TRANTEK.    Monday,  April  27dl. 

The  buyer  of  a  horse  warranted  sonnd  may  recoyer  in  a  special  action  of  assampsit  for  a 
breach  of  warranty,  though  he  never  returned  the  horse,  and  though  he  neglected  to 
inform  the  defendant  of  the  unsoundness  for  seyeral  months  after  it  was  discoyered. 

Assumpsit  on  the  warranty  of  a  horse.  There  were  special  oonnts  on  the 
contract,  and  indebitatus  counts  for  the  yalue  of  the  horse.  On  the  trial  before 
Park,  J.  at  the  Hereford  Spring  assizes,  1834,  it  appeared  that,  in  November, 
1832,  the  plaintiff  bought  the  horse,  warranted  sound,  of  the  defendant,  who 
was  a  grocer :  that  the  horse,  when  bought,  was  in  bad  condition,  and  required 
physic  :  that  after  the  expiration  of  two  months  he  was  tried  in  a  carriage,  and 
found  unfit  for  work;  a  farrier  was  then  sent  for,  and  yarious  remedies  admin- 
istered for  three  months.  The  horse  was  found  to  be  paralized  in  the  spine, 
and  it  was  not  disputed,  in  argument  on  the  motion  for  a  new  trial,  that  this  un- 
soundness existed  at  the  time  of  the  sale.  In  July  1838,  the  plaintiff  sent  a 
message  to  the  defendant,  informing  him  that  the  horse  was  unsound,  inquiring 
what  the  defendant  wished  the  plaintiff  to  do,  and  stating  that  the  plaintiff 
would  send  the  horse  back.  The  defendant  refused  to  take  him.  I^o  rea- 
son was  given  (except  by  the  above  evidence)  for  the  delay  in  applying  to 
the  defendant,  and  it  appeared  that,  between  the  time  of  the  purchase  and  that 
of  sending  the  message,  the  plaintiff  had  frequently  passed  the  defendant's  house, 
but  had  not  called  there.  The  learned  Judge  was  of  opinion  that  the  plaintiff, 
in  order  to  insist  upon  the  breach  of  warranty,  ought  to  have  returned  the 
horse  at  the  earliest  opportunity  after  discovering  the  unsoundness ',  more  espe- 
*1041  ^^^7  ^  ^®  defendant,  from  the  nature  %f  his  business,  was  probably 
•I  acquainted  with  horses :  and  that  the  horse  had  been  detained  for  a 
time  which  was  clearly  unreasonable  under  the  circumstances.  He  therefore 
directed  a  nonsuit.  Ludlow,  Seijt  in  Easter  term,  1834,  (April  17th)  moved  for 
a  new  trial,  and  referred  to  Fielder  v,  Starkin,  1  H.  Bl.  17,  and  Caswell  v. 
Coare,  1  Taunt.  566.  [Pabke,  J.  According  to  the  judpient  of  this  Court  in 
Street  r.  Blay,  2  B.  ft  Ad.  460,  the  purchaser  of  a  specific  chattel,  having  ac- 
cepted it,  not  only  is  not  bound  to  return  it  on  the  fidlure  of  warranty,  but  can- 
not do  S0.1     A  rule  nisi  having  been  granted, 

jPl  V.  Lee  now  shewed  cause.  The  question  is,  whether  Fielder  v.  Starkin, 
1  H.  Bl.  17,  is  not  overruled,  or  at  least  qualified,  by  subsequent  cases.  Lord 
Longhborough  there  held  that,  if  a  horse  sold  with  warranty  of  soundness  be 
proved  to  have  been  unsound  at  the  time  of  sale,  it  is  not  necessary,  for  main- 
taining an  action  on  the  warranty,  that  he  should  be  returned  to  the  seller. 
But  in  A^am  v.  Richards,  2  H.  Bl.  574,  the  Court  of  Common  Pleas  said 
that  ''  where  there  was  an  agreement  to  take  a  horse  back,  if  on  trial  he  should 
be  found  faulty,  though  it  were  accompanied  by  an  express  warranty,  it  was 
incumbent  on  the  purchaser  to  return  the  horse  as  soon  as  the  faults  were  dis- 
covered.'' That  qualifies  the  proposition  laid  down  by  Lord  Loughborough,  in 
fielder  v,  Starkin,  1  H.  Bl.  17,  that  '*  no  length  of  time  elapsed  after  the  sale 
will  alter  the  nature  of  a  contract  originally  false.''  There  is  not,  for  the  pre- 
sent purpose,  any  essential  distinction  between  a  warranty  with  an  agreement  to 
*1051  ^^^  ^^  horse  back  if  '^found  faulty,  and  a  warranty  without  such  agree- 
J  ment.  In  each  case  there  ought  to  be  a  return  in  reasonable  time.  In 
Street  r.  Blay,  2  B.  &  Ad.  457,  Parke,  J.  says,  "  According  to  the  general 
rules  on  the  subject  of  warranty,  a  vendee  is  bound  to  return  the  article  as  soon 
as  he  discovers  the  unsoundness."  [Lord  Denman,  C.  J.  That  is  in  cases 
where  he  is  bound  to  return  it.]  The  present  cases  comes  within  the  principle 
of  those  in  which  it  has  been  held,  that  a  purchaser  of  goods  under  a  contract 
that  they  shall  be  of  a  particular  description  cannot  reject  them,  if  he  has  dis- 
posed of  them  as  his  own^  or  detained  them  more  than  a  reasonable  time;  Par- 
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ker  V.  Palmer,  4  B.  &  Aid.  387,  Okell  v.  Smith,  1  Stark.  N.  P.  C.  107.  [Lord 
Denhan,  G.  J.  Is  it  not  for  a  jury  to  say  what  is  a  reaaonable  time  under  the 
circumstances  of  the  case?]  There  may  be  so  clear  a  case  that  the  judge  ought 
not  to  leaye  it  to  the  jury.  In  Hunt  v.  Silk,  5  East,  449,  it  is  said,  that  where 
a  contract  is  to  be  rescinded,  it  must  be  rescinded  altogether,  ''and  the  parties 
ut  in  statu  quo.''  Here  the  plaintiff,  by  returning  the  horse  at  the  time  when 
le  offered  to  do  so,  could  not  nave  put  the  seller  in  as  good  a  situation  as  he 
was  at  the  time  of  the  sale. 

Ludlow,  Serjt,  and  R.  F.  Richards,  contril.  In  Gomperti  v.  Denton,  1  Cro. 
&  M.  207,  the  doctrine  of  Street  v.  Blay,  2  B.  &  Ad.  456,  as  to  the  rejection 
of  articles  purchased,  on  a  failure  of  warranty,  was  recognized  bjr  the  Court  of 
Exchequer;  and  Bayley,  B.,  adverting  to  the  latter  case,  said,  it  is  ''  there  laid 
down,  that  a  purchaser  has  no  right  to  return  the  article,  unless  there  has  been 
a  condition  in  *the  original  contract  authorising  the  return,  or  the  vendor  r^y^Q 
iaa  subsequently  consented  to  rescind  the  contract,  or  unless  the  case  turn  ■- 
out  to  be  one  of  fraud.''  Here  the  plaintiff  at  the  trial  proceeded  entirely  on 
the  breach  of  contract,  and  did  not  rely  upon  the  counts  which  supposed  a  con- 
tract rescinded. 

Pbe  GcRiAM.(a)    We  think  that  Kelder  v,  Starkin,  1 H.  BL 17,  is  not  over- 
ruled.   The  rule  must  be  absolute.  Bole  absolute. 


PHILPOT  against  ELIZABETH  KELLEY.     Tuesday,  AprU  28. 

To  an  acUon  of  trover  for  wine,  commenced,  October  1833,  the  statute  of  limitations  was 
pleaded.  The  wine,  in  pipe,  had  been  deposited  by  G.  for  the  plaintiff,  in  the  defend<- 
ant's  cellar,  bj  her  leave.  G.  became  bankrupt,  and,  his  assignees  clMming  the  wine, 
the  plaintiff's  solicitors  warned  the  defendant,  bj  letter,  In  December  1826,  not  to  giro 
it  np  to  any  person  unauthorized  by  them.  The  defendant  l^ept  the  wine,  and  bottled 
part  of  it  at,  or  soon  after,  the  end  of  1826,  at  which  time  it  was  becoming  injured  by 
remaining  in  the  wood.  Afterwards,  but  it  did  not  appear  when,  she  consumed  part  of 
the  wine  so  bottled.  In  November  1827,  the. plaintiff's  soliqitors  again  wrote  to  the  de- 
fendant, saying  that  they  were  instructed  to  proceed  at  law  against  her,  and  referring 
to  a  demand  of  the  wine,  stated  In  the  letter  to  have  been  made  upon  her  by  them  in 
the  preceding  March,  but  of  which  there  was  no  further  eyidence.  Th£y  also  offered  to 
indemnify  her  against  the  claim  of  any  other  person,  if  she  would  deliver  the  wine 
within  a  week ;  m  de&ult  of  which  they  stated  that  the  proceedings  would  be  commen- 
ced. The  application  was  not  noticed.  A  subsequent  demand  and  refusal  were  proved. 
The  jury  having  found  for  the  plaintiff: 

Held,  on  motion  to  enter  a  nonsuit,  that  on  this  endence  the  jury  were  not  bound  to 
conclude  either  that  there  had  been  a  demand  and  a  refusal  more  than  six  years  before 
action  brought:  or  that  the  defendant  had  bottled  the  wine  with  intent  to  convert  it  to 
her  own  use. 

Semble,  by  Patteson  and  Golerldge,  Js.,  that  if  a  bailee  of  wine  draws  off  and  converts 
part  of  it  without  the  owner's  loiowledge,  and  at  the  end  of  six  years  is  sued  in  trover 
for  the  whole  quantity,  he  cannot  set  up  his  conversion  of  part  as  a  conversion  of  the 
whole,  to  support  a  plea  of  the  Statute  of  Limitations. 


Tbov£R  for  port  wine^  bottles,  casksi  &c.  Pleas:  Not  guilty,  and  the 
Statute  of  Limitations.  Issues  thereon.  At  the  trial  before  Lord  Lyndhurst, 
G.  B.,  at  the  Spring  asazes  for  Kent,  1834,  one  Croasdill,  son-in-law  '^'of  r^-iQ^ 
the  defendant,  was  called  on  behalf  of  the  plaintiff,  and  stated  that  in  ^ 
1825  he  took  charge  of  a  pipe  of  port  wine  for  the  plaintiff,  to  whom  it  belonged, 
and  placed  it  in  the  defendant's  cellar  by  her  leave.  Some  proof  was  given  that 
he  at  that  time  asked  her  to  take  part  of  it  on  her  own  account.  It  appeared 
further,  that,  in  November,  1826,  a  commission  of  bankrupt  issued  against 
Oroasdill,  founded  on  acts  of  bankruptcy  committed  during  that  year,  and  an 
assignment  was  executed  on  the  6th  of  December,  1826.  Before  Christmas 
the  wine  was  claimed  of  the  defendant  by  the  assignees,  but  she  refused  to 

(o)  Lord  Demnan  G.  J.,  Littledale,  Patteson,  and  Goleridge,  Js. 
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delirer  it.  MeBsrs.  Brooks  and  Co.,  solicitors  for  the  plaintiff,  wrote  the  follow- 
ing letter  to  the  defendant,  dated  the  26th  of  Decemher,  1826 : 

<^  Madam, — ^We  are  informed  by  Mr.  Philpott  that  a  pipe  of  port  wine,  pur- 
chased and  paid  for  by  him,  and  in  your  custody,  has  been  applied  for  under 
the  pretence  that  it  belongs  to  the  assignees  of  Croasdill,  who  has  been  declared 
a  bankrupt.  We,  therefore,  as  solicitors  for  Mr.  Philpott,  give  you  notice  not 
to  part  with  the  same  to  any  one  but  such  person  as  shall  l^  duly  authorized  to 
receive  the  same  b^  Mr.  Philpott,  or  by  us  as  his  solicitors.'^ 

The  defendant  did  not  give  up  the  wine,  and  in  December,  1826,  or  January, 
1827  (more  than  six  years  before  this  action  was  commenced),  she  bottled  part 
of  it,  which  she  afterwards  used,  but  at  what  time  did  not  appear.  The  wine 
was  then  becoming  deteriorated  by  remaining  in  the  wood.  On  the  22d  of 
November,  1827,  Messrs.  Brooks  and  Co.  wrote  to  the  defendant  as  follows : — 

**  Madam, — Mr.  Philpott  of  Canterbury  has  instructed  us  to  commence  the 
necessary  prooeedings  for  the  recovery  of  the  pipe  of  port  wine,  which  for  his 
*1081  <^^"^^®^®^^  *vns  placed  in  your  cellar,  and  was  demanded  of  you  so  long 
-'  ago  as  the  12th  of  March  last;  but  as  Mr.  Philpott  has  no  wish  to  put 
you  to  any  unnecessary  inconvenience  or  expense,  we  have  to  propose  to  you, 
that  in  case  you  will  deliver  up  the  same  to  him  within  a  week  from  the  present 
time,  he  will  indemnify  you  against  any  claim  that  might  hereafter  be  set  up  by 
any  other  pers<m  to  the  same;  and  as  the  matter  cannot  be  allowed  to  remain 
any  longer  unsettled,  we  shall  commence  proceedings  against  you  without  further 
notice,  unless  the  same  is  delivered  within  the  time  above  stated." 

This  application  was  not  attended  to.  In  April,  1833,  the  plaintiff  formally 
demanded  the  wine  of  the  defendant,  with  the  consent  of  the  assignees,  but  it 
was  not  given  up.  The  present  action  was  commenced  on  the  18th  of  October, 
1883.  The  letters,  and  the  bottling  and  consumption  of  the  wine  were  proved 
at  the  trial  by  the  defendant,  who  contended,  that  a  cause  of  action  had  accrued 
more  than  six  years  before  the  commencement  of  the  suit;  for  that,  in  the  first 
place,  the  bottling  of  the  wine  was  a  conversion;  and,  secondly,  the  letters 
showed  a  demand  and  refusal  more  than  six  years  before  October,  1833.  The 
Lord  Chief  Baron  left  the  case  to  the  jury,  reserving  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  think  that  the  facts  proved  entitled 
her  to  it :  and  the  plaintiff  had  a  verdict.  A  rule  nisi  was  obtained,  in  the  next 
term,  for  entering  a  nonsuit,  against  which 

Spankkf  Seijt.,  and  ChanneU  now  showed  cause.  There  was  a  clear  demand 
and  refusal  in  April,  1883,  but  the  answer  attempted  is,  first,  that  there  had 
*1091  ^'^y  ^^  *  demand  and  refusal,  and  that  more  than  six  years  ^before 
•I  the  commencement  of  the  action.  But  in  December,  1826,  when  Messrs. 
Brooks  ft  Co.  wrote  their  first  letter,  the  assignees  had  at  least  a  probable  claim  to 
the  wine,  and  the  letter  then  written  was  not  a  demand,  but  only  a  notice  not  to 
part  with  the  property  to  any  person  not  authorized  by  the  plaintiff.  Non-de- 
livery of  the  wine,  upon  such  a  letter,  could  not  be  evidence  of  a  conversion. 
The  letter  of  November,  1827,  was  within  the  six  years;  but  it  is  relied  upon 
as  shewing  a  previous  demand  and  refusal.  Supposing,  however,  that  the  letter 
did  show  some  previous  demand,  there  is  no  evidence  what  its  nature  was,  nor 
of  the  circumstances  which  followed.  It  does  not  appear  that  the  wine  was  ever 
sent  for,  and  the  defendant  was  not  bound  to  send  it.  She  mav  never  have  re- 
fused to  deliver  it ;  bat  may  have  kept  it  merely  in  order  to  make  the  necessary 
inquiries.  To  show  a  conversion,  there  must  be  such  a  refusal  as  implies  an  it- 
dependent  assertion  of  property  in  the  person  refusing;  not  that  qualified  denial 
which  merely  operates  in  delay  of  the  claim.  Instances  of  the  latter  kind  are 
given  in  2  Starkie  on  Evidence,  p.  843, 2d  ed.  Then,  secondly,  it  is  said  that 
there  was  an  actual  conversion  by  the  bottling,  followe  i  by  consumption,  of  the 
wine.  But  it  does  not  appear  when  the  wine  was  drunk ;  and  there  is  no  ground 
to  assume  that  the  bottling  was  done  as  an  act  of  ownership.  It  may  have  been 
necessary  for  the  preservation  of  the  wine.   And  it  was  an  aet  done  without  the 
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knowledge  of  the  plaintiff.  It  is  trne  that  the  plaintiff's  want  of  knowledge  has 
been  held  to  make  no  difference  in  an  action  of  trover,  to  which  the  statute  was 
pleaded :  Granger  v.  George,  5  B.  &  G.  149 ;  bat  that  has  been  in  the  absence 
of  fraud.  *It  was  admitted  bj  Lord  Mansfield,  in  Bree  v.  Holbech,  2  r^^l  0 
Bong.  654.  that  there  may  be  cases  which  fraud  will  take  out  of  the  ^ 
Statute  of  Limitations :  and  the  courts,  in  deciding  subsequent  cases,  have  not 
interfered  with  that  position.  [Patteson,  J.  Although  there  may  have  been 
fraud  in  the  act  done  by  a  defendant,  is  that  sufficient  unless  there  was  fraud 
used  to  prevent  the  plaintiff's  earlier  knowledge  of  the  act?  Howell  v.  Youngs 
6  B.  &  C.  259.  Coleridge,  J.  In  Brown  v,  Howard,  2  B.  &  B.  75,  Dal- 
las,  C.  J.,  seems  to  consider  that  fraud  in  the  act  itself  would  be  sufficient 

Thesiger  and  Piatt,  contri.  The  letter  of  November  1827,  and  the  defend- 
ant's omission  to  answer  it,  joined  to  the  fact  of  her  having  previously  bottled 
off  a  part  of  the  wine,  were  evidence  of  a  conversion  by  her  more  than  six  years 
before  action  brought.  Any  claim  on  the  part  of  the  assignees  to  which  she 
might  have  paid  attention  was  disposed  of  by  the  letter  of  December  1826 ;  and 
then  the  letter  of  November  1827  shews  that  there  had  been  a  previous  demand 
of  the  wine  on  the  plaintiff's  behalf,  and  that,  at  the  time  of  that  demand,  the 
defendant  was  refusing  to  give  it  up.  It  is  not  necessary  to  a  case  of  conver- 
sion,  that  there  should  be  direct  proof  of  a  demand  and  refusal;  circumstances 
may  raise  a  presumption  of  them ;  Topham  v.  Braddick,  1  Taunt.  572,  Watkins 
V.  WooUey,  Gow's  N.  P.  C.  69.  [Patteson,  J.  Are  we  to  presume  a  refusal 
in  favour  of  a  person  who  sets  up  her  own  wrongful  act  r  The  offer  of  indem- 
nity shows  that  the  refusal,  if  there  had  been  one,  had  been  qualified  by  refer- 
ence to  the  supposed  right  of  the  assignees;  and  if  ^there  were  conflict-  piti^i 
ing  claims,  such  a  refusal  to  deliver  to  either  party  was  not  proof  of  a  ^ 
conver8ion.(a)  Was  it  to  be  presumed  that,  oetween  the  letter  of  1826  and 
the  letter  containing  the  offer  to  indemnify,  there  had  been  a  positive  refusal  ?] 
The  threat  of  legal  proceedings  in  the  last  letter  implies  such  a  refusal.  But, 
further,  the  bottling  of  part  of  the  wine  was  a  conversion.  It  is  said  that  that 
was  done  to  preserve  it  But  if  a  perishable  article  is  deposited  for  safe  custody, 
it  is  not  clear  that  the  bailee  has  a  right,  for  the  sake  of  any  supposed  benefit  to 
the  commodity,  to  exercise  such  an  act  of  ownership  as  this,  which  even  affects 
the  evidence  of  title.  And  it  is  a  reasonable  question  here,  whether  or  not  the 
intent  was  preservation.  The  drinking  of  the  wine  afterwards  is  strong  evi- 
dence that  the  intention  in  bottling  was  to  convert  it.  [Lord  Denman,  C.  J. 
That  was  for  the  jury,  and  they  have  found  otherwise.  As  to  the  bottling,  it 
was  the  treatment  to  which  the  wine  was  entitled,  in  whosesoever  hands  it  was. 
Littledale,  J.  I  should  not  have  concluded  that  the  bottling  shewed  an  in- 
tention to  convert,  considering  the  perishable  nature  of  the  commodity.  Pat- 
teson, J.  It  is  consistent  with  the  evidence,  that  it  may  have  been  done  by 
consent  of  all  the  parties  claiming.]  In  Richardson  v,  Atkinson,  1  Stra.  576, 
it  was  held,  that  drawing  off  part  of  the  liquor  was  a  conversion  of  the  whole. 
(Patteson,  J.  There  the  defendant  filled  up  the  vessel  with  water.  It  can- 
not be  contended,  that  if  a  bailee  draws  off  part  of  a  butt  of  wine,  a  perfect 
cause  of  action  arises  in  respect  of  the  whole.  Such  a  constructive  *con-  r^-i-io 
Tersion  is  monstrous.  And  at  all  events  the  wrongdoer  cannot  set  it  up.  *- 
€oLERiDOE,  J.,  referred  to  Swayn  v,  Stephens,  Cro.  Car.  245.  333.]  To  hold 
that  a  defendant  in  trover  could  not  set  up  his  own  wrongful  act  under  a  plea 
of  the  Statute  of  Limitations,  would  repeal  the  statute  as  to  this  form  of  action. 
In  Clendon  v.  Dinneford,  5  Car.  &  P.  13,  where  the  defendant  had  obtained 
letters  and  two  books  belougiug  to  the  plaintiff,  and,  upon  demand,  gave  up  the 
letters  and  one  book,  but  kept  the  other,  it  was  held  that  the  plaintiff  might 
recover  for  a  conversion  of  the  whole.     Littledale,  J.     There  the  question 

(a)  As  to  the  case  of  an  nnquallified  refusal  by  the  bailee  to  one  of  such  coDflicting 
parties,  see  Wilson  v.  Anderton,  1  B.  &  Ad.  450. 


112] 


3  Adolehus  &  Eujs.  73 


uoee  on  a  demand  and  refnaal.  PATTESONy  J.  A  conversion  of  part  may,  as 
against  the  wrongdoer,  be  a  conversion  of  the  whole,  but  it  does  not  follow  that 
he  may  set  it  np  as  snch.  And  in  that  case  it  would  have  been  different  if  the 
defendant  had  merely  destroyed  one  of  the  books.]  The  question  is  such  cases 
is,  whether  a  defendant's  treatment  of  part  of  the  property  has  been  such  as 
amounts  to  a  conversion  of  all.  If  a  bailee  has  a  butt  of  wine,  and  offers  to  de- 
liver all  of  it  to  the  owner,  except  five  gallons,  he  may  be  sued  for  a  conversion 
of  the  whole  butt. 

Lord  Denman,  C.  J.  I  think  it  was  not  proved  in  this  case  that  there  had 
been  a  conversion  more  than  six  years  before  the  action  was  brought.  There 
was,  indeed,  some  evidence  of  facts  upon  which  an  action  might  have  been  com- 
menced earlier ;  whether  a  jury  would  have  found  for  the  plaintiff  upon  that 
evidence  or  not,  I  cannot  say,  but  it  would  not  have  been  satisfactory  to  me. 
*1131  ^^  ^PP^^^i^  ^^^}  on  ^e  bankruptcy  of  the  person  *who  deposited  this 
-'  wine,  there  were  two  parties  who  claimed  it.  The  first  evidence  which 
the  defendant  gives  of  her  own  wrongful  conversion  is  a  letter  of  the  22d  of 
November  1827^  speaking  of  a  refusal  given  by  her  to  a  demand  made  in  the 
preceding  March.  If  that  demand  was  by  letter,  the  letter  may  be  supposed 
to  have  been  in  the  defendant's  possession ;  but  she  did  not  produce  it.  And 
there  was  no  evidence  when  the  refusal,  if  there  was  one,  was  sent;  it  may  have 
been  the  very  day  before  the  letter  of  the  22d  of  November  was  written.  In 
the  early  part  of  the  proceedings  it  is  evident  that  the  defendant  considered  her- 
self as  balancing  between  two  claims  adverse  to  each  other.  The  circumstance 
of  the  wine  having  been  bottled  was  one  upon  which  the  jury  were  to  put  their 
own  construction;  they  have  done  so,  and  I  think  rightly.  The  question  was 
merely  one  of  fact. 

LiTTLSDALE,  J.  I  think  there  was  no  evidence  of  a  conversion  at  the  dis- 
tance of  time  alleged  by  the  defendant.  When  the  first  demand  is  supposed  to 
have  been  made,  she  appears  to  have  been  ienorant  who  was  the  party  entitled; 
and  it  is  not  shewn  that  she  gave  any  refusal  as  against  the  plaintiff.  As  to  the 
bottling,  there  is  no  evidence  who  directed  that  to  be  done ;  but  it  appears  that 
the  wine  was  deteriorated  bv  being  kept  in  the  wood ;  and  the  most  obvious  in- 
ference from  the  facts  would  be,  that  the  plaintiff,  for  whom  it  was  deposited, 
himself  desired  that  it  should  be  bottled.  This,  however,  being  done,  some  of 
the  wine  was  afterwards  consumed ;  but  at  what  time  that  happened  does  not 
appear;  and  the  fact,  I  think,  is  not  available  to  show  that  the  bottling  was  in 
^1141  ^^^^  ^°  ^^  ^^  ownership  ^amounting  to  a  conversion.  It  was  not  such 
^  an  act,  if  done  by  the  direction  of  the  party  depositing,  or  if  done  for 
the  best,  with  a  view  to  preservation.  The  demand  in  November,  1827,  refers 
to  a  previous  one  in  March,  in  the  same  year;  but  at  that  time  two  parties  were 
alleging  a  title  to  the  wine;  if  there  was  a  refusal  then,  it  does  not  show  that 
the  defendant  herself  claimed  to  keep  it.  All  that  passed  at  that  time  may 
have  been,  that  she  may  have  said,  '*  t  will  take  care  that  the  wine  does  not  go 
out  of  my  cellar,"  without,  however,  giving  any  absolute  refusal  to  either  party. 
But,  in  fact,  we  are  in  the  dark  as  to  this  part  of  the  case.  I  think  the  rule 
ought  to  be  discharged. 

Fatteson,  J.  The  plaintiff  makes  a  prima  facie  case  by  the  demand  in 
1833  :  but  the  Statute  of  Limitations  being  pleaded,  the  defendant  has  to  prove 
a  conversion  more  than  six  years  before  the  commencement  of  his  action.  A 
case  of  Swayn  v.  Stephens,  Cro.  Car.  24$,  333,  was  cited  by  my  brother  Cole- 
ridge, in  which,  although  the  defendant  had  actually  sold  the  ship  for  which 
the  action  was  brought,  more  than  six  years  before,  the  Court  presumed,  in 
&vour  of  the  plaintiff  (who  had  been  unable  to  sue  the  defendant  by  reason  of 
his  remaining  abroad),  that  the  ship  had  come  to  the  defendant's  hands  a  second 
time,  and  been  converted  anew.  That  decision  was  against  the  opinion  of  one 
of  the  Judges,  and  savours  of  subtlety ;  if  such  a  question  arose  now,  I  should 
doubt  if  it  would  be  decided  in  the  same  manner.    The  attempt  here  is  to 
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establish  a  conyerrion  in  two  ways.  First^  by  a  demand  and  refiual ;  bat  in  that 
*I  think  the  plaintiff  fails.  It  is  said  that,  from  the  oonstruotion  to  be  r«i  i  e 
put  upon  the  letter  of  Noremberi  1827,  a  previous  refusal  is  to  be  in-  ■- 
fiarred.  That  was  for  the  jury ;  and  if  the  point  was  not  dbtinotly  put  to  them, 
and  we  are  to  place  ourselves  in  the  situation  of  a  jury,  I  should  say  that  a  dif- 
ferent construction  was  the  more  reasonable  one.  The  assignees  at  first  claimed 
the  wine.  The  defendant  was  ordered  by  the  plaintiff  not  to  deliver  it  to  them. 
The  fair  presumption  then  is,  that  she  retained  it  only  till  the  rights  of  parties 
should  be  established.  What  the  demand  was,  which  is  said  to  have  been  made 
in  March,  or  how  it  was  answered,  is  not  shown  by  the  evidence.  The  threat 
in  the  letter  of  November,  1827,  that  prooeedinffs  will  be  taken  against  the  de- 
fendant may  prove  that  the  attorney  thought  mere  had  been  a  demand  and 
refusal ;  but  the  offer  of  an  indemnity  shows  that  the  assignees  were  supposed 
still  to  keep  up  a  claim,  and  supports  the  inference  that  the  defendant  was  at 
that  time  holding  the  property  only  till  the  rights  of  the  claimants  should  be 
ascertained.  I  do  not  say,  under  these  circumstances,  that  there  may  not  have 
been  a  demand  and  refusal  before  the  commencement  of  the  six  years ;  but  it 
was  not  proved,  and  the  proof  of  it  ky  on  the  defendant. 

Then,  secondly,  it  is  contended  that  the  bottling  of  the  wine  was  a  conversion : 
and  I  do  not  say  that  it  would  not  have  been  so,  if  the  defendant  had  clearly 
done  it  on  her  own  aocount,  and  adversely  to  the  proprietor.  But  it  appears  to 
•have  taken  plaoe  just  when  the  assignee  and  the  plaintiff  were  demanding  the 
wine ;  and  it  is  muoh  more  like  an  act  done  to  preswve  it  until  the  right  could 
be  ascertained,  than  an  exercise  of  ownership.  It  was  urged,  however,  that  the 
wine  was  *afWwerds  consumed  by  the  defendant.  But,  in  the  first  plaoe,  pi  i  g 
there  is  no  proof  when  that  happened,  and  we  are  not  to  make  a  pre-  ^ 
sumption  in  favour  of  a  party  setting  up  his  own  wrong.  And,  secondly,  even 
if  a  part  of  the  wine  was  drunk  more  than  six  years  before  the  commencement 
of  the  action,  I  think  that  the  mere  takiug  away  or  destroying  a  part  of  pro- 
perty which  remains  in  the  hands  of  a  btulee  is  not  such  a  conversion  that  the 
owner  may  sue  in  trover  for  the  whole.  In  Richardson  v.  Atkinson,  1  Btra. 
676,  where  part  of  the  liquor  was  drawn  off,  it  was  held  to  be  a  conversion,  but 
the  defendant  had  filled  the  vessel  up  with  water.  I  am  not  prepared  to  say 
that,  if  a  person  draws  off  part  of  the  contents  of  a  cask,  and  is  ready  to  de- 
liver the  rest,  his  takine  away  such  part  is  necessarily  a  conversion  of  the  whole. 
No  case  has  gone  that  length  yet.  If  it  were  so  held,  a  person  with  whom  a 
cask  of  liquor  was  deposited,  and  who  wished  to  convert  all  of  it,  might  draw 
off  a  part  of  the  contents,  and,  if  the  vessel  remained  with  him  for  six  years 
afterwards,  refuse  to  deliver  up  the  rest,  and  set  up  his  conversion  of  a  part  so 
many  yean  ago  in  answer  to  an  action  of  trover.  In  Clendon  v.  Dinneford,  5 
Car.  k  P.  18,  which  has  been  cited,  the  defendant  had  the  books  and  letters, 
which  were  the  subject  of  the  action,  in  his  possession  when  they  were  demanded 
on  behalf  of  the  plaintiff;  and  he  refused  them  to  the  party  making  the  demand, 
but  offered  to  give  them  up  to  another  person  connected  with  the  plaintiff.  That 
person  afterwards  applied,  but  could  only  obtain  the  letters  and  one  of  the  books, 
which  the  plaintiff,  for  the  sake  of  the  letters,  consented  to  take.  This  was  not 
a  destruction  of  part,  but  a  delivery  of  '*^art  only,  after  a  promise  to  de-  r»217 
liver  the  whole.  And  if  a  person,  having  in  his  possession  several  things  ■- 
belonging  to  another,  all  of  which  it  is  in  his  power  to  deliver  up,  refuses  to  let 
the  owner  have  more  than  a  part  of  them,  that  may  be  a  conversion ;  but  the 
present  is  a  different  case. 

Coleridge,  J.  The  statement  of  the  question  almost  disposes  of  this  case. 
The  burden  of  proof,  upon  the  plea  of  the  statute,  lay  on  the  defendant ;  and 
the  question  is,  not  whether,  upon  the  acts  done,  a  jury,  or  this  Court,  putting 
itself  in  the  place  of  a  jury,  would  have  been  warranted  in  finding  a  conver- 
sion, but  whether  the  facts  are  so  clear  that  the  Judge  should  have  put  it  to  them 
almost  as  a  conclusion  of  law,  that  a  conversion  was  proved ;  or  so  clear  at  all 
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events  tbftt  iihej  oxtgbt  to  hhve  found  a  conyersion.  As  to  the  acts  themselyes, 
the  bottling,  particularly  when  eoupled  with  the  consumption  of  the  wine  after- 
wards^ might;  if  it  had  been  ascertained  when  and  by  whose  direction  the  bottling 
took  place,  have  been  eyidence  of  a  eonyersion  of  the  whole.  But  this  must 
depend  upon  the  circumstances,  and  some  of  those,  we  know  lead  to  a  contrary- 
conclusion ;  as,  for  instance,  the  state  of  the  wine  while  remaining  in  the  wood. 
The  drinking  may  haye  been  intended  when  the  wine  was  bottled,  or  may  haye 
been  thought  of  idFterwards :  that  was  for  the  jury.  As  to  the  legal  effect  of  the 
consumption  of  part  of  the  wine,  I  agree  with  my  brother  Patteson ;  I  should 
be  sorry  if  it  coold  oyer  be  held  that  takine  a  part  of  the  property  under  such 
eiroiimstances  amounted  to  a  eonyersion  of  the  whole ;  that  the  fraud  so  com- 
mitted, and  the  ignorance  of  the  party  against  whom  it  was  practised,  could 
^181  P^^®^  ^^®  wrongdoer  *from  an  action ;  and  that  a  person  who  had 
•^  been  for  a  long  time  bailee  for  a  quantity  of  wine,  and  who  bad  drunk 
six  dozen,  or  one  dozen,  of  it  six  years  ago,  might  set  that  up  as  a  defence 
agunst  the  claim  of  the  owner.  I  say  this  as  to  the  law,  but  it  lay  on  the  de- 
fendant to  make  it  clear  in  fact,  which  it  is  not,  that  the  wine  had  been  drunk 
six  years  before  the  action  was  brought.  With  respect  to  the  alleged  demand 
and  refusal,  that  would  only  be  eyidence  of  a  conversion ;  and  as  to  the  fact  of 
demand  and  refusal,  we  do  not  know  enough  from  the  case  before  us  to  say  that 
the  conclusion  insisted  upon  for  the  defendant  is  the  only  proper  one.  There 
is  no  ground^  therefore,  to  disturb  die  verdict.  Rule  discharged.(a)  ' 


PARRY  V.  ROBERTS.     Wednesday,  April  29. 

Plaintiff  employed  defendant,  without  reward,  to  carry  452.  for  him  to  a  person  at  Liyer- 
pool.  Defendant  did  not  deliver  it,  and  afterwards  told  plaintiff  that  he  had  lost  it  in 
a  brothel,  but  would  repay  it  to  him.  There  was  no  other  evidence  how  the  loss  had 
happened.    Plaintiff  sned  defendant  for  452.  had  and  received  to  his  use. 

Held,  that  the  action  lay^  independentlj  of  the  promise,  defendant  not  having  paid  over 
the  money  or  retamed  it  to  plaintiff:  that  if  a  loss,  in  the  manner  alleged,  had  been 
proved,  the  action  should  have  been  for  gross  negligence,  and  not  for  monej  had  and 
received ;  but  that  the  defendant's  assertion  was  not  satisfactory  proof  of  his  own  gross 
negligence. 

Absumfsit  for  money  lent^  money  paid,  money  had  and  received,  and  on 
an  account  stated.  Plea,  the  general  issue.  Particular  of  demand,  for  45/., 
*'  being  money  delivered  by  the  plaintiff  to  the  defendant,  to  be  4>aid  by  the 
defendant  to  a  certain  person  at  Liverpool,  and  to  whom  the  defendant  did  not 
pay  the  same.''  At  the  trial,  before  Bolland,  B.,  at  the  Spring  assizes  for  FHnt- 
shire,  1834,  it  appeared  that  the  plaintiff  had  requested  the  defendant  to  take 
^1191  ^^^''  ^^^  ^^^  ^  ^  person  at  Liverpool ;  that  the  defendant  received  it 
•■  for  *that purpose  gratuitously,  but  did  not  pay  it;  and  that,  being  ques- 
tioned afterward  on  the  subject,  he  said  he  had  "  lost  the  money  among  the 
whores."  It  was  also  proved  that  he  had  on  another  occasion  told  the  plain- 
tiff he  would  repay  him  the  money  out  of  certain  fands,  which  he  described. 
Upon  this  evidence  it  was  objected  that  the  plaintiff  could  not  recover  as  for 
a  debt,  but  should  have  declared  specially  for  damages  arising  from  the  de- 
fendant's gross  nedigence'.  The  learned  Judge  gave  leave  to  move  to  enter  a 
nonsuit,  and  the  plaintiff  had  a  verdict  for  45/.  A  rule  nisi  was  obtained  in 
the  next  term. 

John  Jervis  now  shewed  cause.  It  may  be  taken  as  proved  that  the  money 
was  delivered  to  the  defendant  for  the  specific  purpose  of  his  paying  it  to  a 

(a)  See  pp.  120, 121,  post. 
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particular  person  at  Liverpool,  (a)  He  lost  it,  and  promised  to  reimburse  the 
plaintiff.  The  case  stands  as  if  the  defendant,  after  reoeiying  the  money  to 
pay  oyer,  had  come  back  to  the  plaintiff  and  merely  stated  that  he  had  not 
paid  it :  the  account  he  gives  of  the  loss  places  him  in  no  better  situation. 
His  employment  to  carry  the  money  was  determined  by  his  own  act ;  he  had 
omitted  paying  it  to  the  party  entitled  ;  he  had  not  substituted  himself  for  the 
plaintiff  as  debtor  to  that  party ;  and  he  did  not  return  the  money  to  the 
plaintiff.  There  was,  then,  a  complete  cause  of  action  for  money  had  and  re- 
ceived, independently  of  the  promise  to  repay. 

MiUeTj  contrsk.  The  case  is  in  substance,  that  the  plaintiff  asked  the  defend- 
ant to  carry  a  sum  of  money  *for  him,  and  deliver  it  to  a  person  at  nc-iAO 
Liverpool ;  the  defendant  got  into  loose  company  and  lost  it,  and  then  ^ 
said  he  would  replace  it.  No  part  of  the  present  declaration  applies  to  such  a 
case.  No  debt  has  been  incurred.  The  ground  of  action  is  negligence,  and 
the  question  whether  or  not  the  defendant  (a  bailee  without  reward)  was  ^ully 
of  gross  negligence,  cannot  be  raised  on  a  count  for  money  had  and  received. 
Lightfoot  V.  Creed,  8  Taunt.  268,  (Littledale  J.  referred  to  Lindon  v.  Hooper, 
Gowp.  414,)  shews  that  such  collateral  questions  are  not  to  be  tried  on  the 
money  counts.  Money  had  and  received  lies  only  for  a  liquidated  sum ;  Harvey  v, 
Archbold,  3  B.  &  C.  626.  As  to  the  subsequent  promise  in  this  case,  that  was 
merely  an  undertaking  to  pay  damages;  the  sum  lost  would  be  the  measure  of 
those  damages.  [Patteson,  J.  You  must  contend  that,  even  if  the  money  had 
not  been  lost,  but  the  defendant  had  not  chosen  to  return  it,  the  action  must 
have  been  for  not  returning  it,  and  money  had  and  received  would  not  have 
lain.]  If  the  defendant  had  used  the  money,  it  might.  The  particular  of  de- 
mand here  shews  that  the  ground  of  action  is  not  money  had  and  received,  or 
an  account  stated. 

Lord  Denman,  C.  J.  This  action  is  not  grounded  upon  the  alleged  gross 
negligence.  The  defendant  had  money  to  pay  for  the  plaintiff,  and  has  not  paid  it. 
The  primft  facie  case,  therefore,  against  him  is,  that  he  has  it  still  to  pay.  He  is 
to  extricate  himself  from  that.  He  endeavours  to  do  so  by  saying  that  it  is 
true  he  received  the  money,  but  he  has  lost  it  in  such  and  such  a  manner.  Is 
that  sufficient  ?  The  case  is  something  *like  one  which  was  before  us  r«i  oi 
yesterday,  (Philpot  v.  Kelly,  ante,  p.  106.)  The  party  is  clearly  responsi-  ^ 
ble  for  the  money,  but  seeks  to  excuse  himself  by  saying  that  he  has  lost  it,  and 
under  such  circumstances  that  he  is  only  chargeable  in  an  action  for  gross  neg- 
ligence. If  he  is  to  avail  himself  of  his  own  wrong  to  defeat  an  action  which 
otherwise  would  lie,  he  must  give  clear  proof  of  it.  His  own  admissions  are 
not  such  p{oof.  The  promise  made  by  him  to  reimburse  the  plaintiff  was  not 
wanted  to  render  this  action  maintainable. 

Littledale,  J.  The  money  did  not  come  to  the  defendant's  hands  originally 
as  money  had  and  received  by  him  to  the  plaintiff's  use,  but  as  a  sum  entrusted 
to  him  for  a  specific  purpose.  It  appears  that  that  purpose  was  not  carried  into 
effect.  How  did  that  happen  ?  By  misappropriation  r  If  so,  money  had  and 
received  would  lie.  But  the  question  is,  whether  that  conclusion  can  be  come 
to.  The  defendant  says  he  lost  the  money  in  a  brothel.  If  we  believe  that, 
the  action  should  have  been  brought,  not  for  money  had  and  received,  but  for 
negligence.  But  we  are  not  bound  to  believe  the  excuse  which  he  alleges;  and 
if  we  do  not,  and  the  rest  of  the  case  raises  so  much  suspicion  that  the  jury 
might  infer  a  misapplication  of  the  money,  there  cannot  be  a  new  trial. 

Patteson,  J.  It  appears  that  a  sum  of  money  was  entrusted  to  the  defen- 
dant for  a  particular  purpose,  but  was  not  applied  by  him  to  that  purpose.  If 
the  sum  remained  in  the  defendant's  hands,  and  the  plaintiff  *upon  r^\22 
inquiry  found  that  it  had  not  been  applied,  he  was  entitled  to  say,   ^ 

(a)  The  purpose  for  which  the  monej  was  to  hare  been  delivered  to  the  person  at  Lhtt' 
pool  did  not  appear  by  the  evidence  as  reported  to  the  Court. 
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''  Giye  me  back  the  money ;  I  conntermand  the  direction  to  pay  it  *J*  and,  if 
the  defendant  refased,  hia  remedy  was  by  action  for  money  had  and  received* 
Bat  here  the  defendant  says  that  he  has  not  the  money,  and  the  only  account 
he  gives  of  it  is,  that  he  has  lost  it  in  a  very  negligent  manner.  I  think  that  it 
did  not  lie  in  his  month  to  say  that  he  no  longer  had  the  money  because  ho  had 
lost  it  in  a  brothel.     The  verdict,  therefore,  is  right. 

Coleridge,  J.  I  agree  that  if  the  giDund  of  this  action  had  been  a  negligent 
loss,  money  had  and  received  was  not  the  proper  form.  But  the  fallacy  of  the 
defendant's  case  is,  that  he  seeks  to  throw  an  issue  on  the  plaintiff  where  he  has 
no  right  to  do  so.  He  admits  that  he  has  not  delivered  the  money,  but  says  he 
has  lost  it  in  the  manner  described.  The  plaintiff  is  entitled  to  say  that  the 
money  was  received  to  his  use,  and  that  the  defendant  is  bound  to  account  for 
it.    The  answer  attempted  by  him  does  not  disturb  the  plaintiff's  case. 

Bole  discharged. 


ioQ*i  *I>OB  dem.  HERBERT  HERBERT  oyainrt  JOHN  THOMAS  and 
^^  J  JOHN  LEWIS.     Thursday,  AprU  30. 

Tenant  in  fee  simple  deTised  land  to  his  wife,  her  hein  and  assigns,  for  erer,  "  with  the 
intention  that  she  may  enjoy  the  same  during  her  life,  and  by  her  will  dispose  of  the 
same  as  she  Uiinks  proper.''  Held,  that  the  wife  took  a  fee ;  though,  in  a  later  part  of 
the  will,  the  devisor  limited  lands  in  fee  by  using  the  words  "  heirs  and  assigns  for 
ever,"  without  any  additional  words. 

EjsoTBfENT  for  mesBUiuses  in  Brecknockshire.  On  the  trial  before  Gumey, 
B.  at  the  Brecknookshire  Lent  assizes  1834,  a  verdict  was  found  for  the  plaintiff, 
with  leaye  reserved  to  move  to  enter  a  Ycrdict  for  the  defendants.  In  Easter  term 
lasty  John  Evans  obtained  a  rule  accordingly.  Several  questions  arose  upon  the 
argument,  but  the  only  point  upon  which  the  Court  decided  was  the  construc- 
tion of  the  will  of  Herbert  Herbert,  deceased,  who  had  died  seised  in  fee  of  the 
premises  in  question.  The  will  was  as  follows :— "  I  give  and  bequeath  to  my 
dear  wife  Margaret,  her  heirs  and  assigns  tor  ever,  the  house  in  which  we  now 
live  and  all  the  furniture  therein,  and  all  other  the  property  of  which  I  die 
possessed,  with  the  intention  that  she  may  enjoy  the  same  during  her  life,  and 
by  her  will  dispose  of  the  same  as  she  tMnks  proper :  and  whereas  my  father 
did  by  his  last  will  give  and  bequeath  to  my  sister  Susanna  Lewis  the  house 
next  to  mine"  (not  being  part  of  the  premises  in  dispute,)  ''and  in  which  she 
now  lives,  now,  in  case  the  said  will  should  not  be  sufficient  for  the  purpose  of 
giving  her  the  said  house  as  aforesaid,  I  do  hereby,  as  far  as  in  me  lies,  give 
and  bequeath  to  her  the  said  Susanna,  her  heirs  and  assigns  for  ever,  the  said 
house  in  which  she  lives,  relinquishing  all  right  and  title  to  the  same  which  I 
*1241  '"^'^^  have.''  The  defendants  claimed  under  a  conveyance  in  fee  *made 
-*  to  them  by  the  wife  after  H.  Herbert's  death ;  and  it  was  admitted,  on 
the  part  of  the  lessor  of  the  plaintiff,  that  the  defendants  were  entitled  to  the 
verdict  if  the  wife  took  a  fee  under  the  will  in  the  property  bequeathed  to  her. 
John  Wihon  and  Choper  now  shewed  cause.  The  wUe  took  an  estate  for  life, 
with  a  testamentary  power  of  appointment  as  to  the  remainder.  The  earlier 
words  ''  to  my  wife,  her  heirs  and  assigns,  for  ever,"  would,  of  course,  give  a 
fee  simple,  were  it  not  for  the  words  which  follow,  ''  with  the  intention  that  she 
may  enjoy  the  same  during  her  life,  and  by  her  will  dispose  of  the  same  as  she 
thinks  proper."  The  latter  words  shew  that  the  devisor  did  not  intend  to  give 
the  absolute  fee :  and  such  a  construction  must  be  put  upon  the  will  as  will  give 
effect  to  all  the  words.  It  is  clear  that  the  devisor  knew  that  the  words  ''  heirs 
and  assigns  for  ever,"  if  not  followed  by  qualifying  words,  would  give  a  fee,  for 
these  words  are  used  simply,  and  by  themselves,  in  the  part  of  the  will  relating 
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to  Sosmna  Lewis.  In  an  Anonymous  Case,  3  Leon,  71|  PL  108,  A.,  seised  in  fee, 
devised  to  his  wife  for  lifsi,  and,  aftes  her  de<ieaae,she  to  giro  the  same  to  whom 
she  would ;  and  it  was  held  to  be  an  estate  forlife  <uilj  in  the  wife,,  with  au-i 
thority  to  ^6  the  roYersion  by  wili»  •  In  the  Year  Book,  Tr.  15  fi.  7,*  12, 
(The  ease  is  put  by  Fineoz  C.  J.  of  K.  B.,  arguendo,  (cited  in  Jen* 
nor  and  Hardie's  Case,  1  Leon.  283,  a  ease  is  put  of  a  devise,  than  A.  shall 
have  lands  in  perpetnum  during  his  life;  and  it  is  said  that  this 
would  give  but  a  life  estate,  though  there  can  be  no  doubt  that  the 
*words  <'in  perpetnum"  would,  by  themselves,  have  given  a  fee.  nqoR 
(Br.  Abr.  Estates,  21,  (referring  to  Fineux,  0.  J.  ut  sun.) ;  Litt  s.  ■- 
586.)  The  devisor's  intention  in  the  present  case  ^obably  was  to  give  the 
property  completely  to  the  wife,  subject  only  to  the  restriction  of  not  being 
able  to  alien  during  her  life.  This  intention  might  have  been  fulfilled,  by  giv- 
ing the  estate  to  the  wife  and  her  heirs,  to  the  use  of  herself  for  life,  and,  uter 
her  death,  to  such  uses  as  she  should  by  will  appoint.  The  will,  as  it  now 
stands,  is  only  a  less  formal  expression  of  the  same  intention.  The  words  in  the 
Statute  of  Uses  are,  "to  the  use,  confidence,  or  trust;"  ^27  H.  8,  c.  10,  s.  1,) 
these  words  are  as  general  as  those  in  the  will,  "  with  the  intention  f  this  may 
therefore  be  construed  to  be  merely  a  formal  limitation  of  an  use.  Much  lati- 
tude has  been  given  as  to  the  expressions  which  imply  an  use;  thus  e4  condi- 
tione,  e&  intentione,  have  been  held  to  mean  so  even  in  a  deied.  (See  1  Sand. 
Uses  and  Trusts,  c.  2,  s.  2,  p.  98, 4th  ed.  1824.)  The  Anonymous  Case,  in  8 
Leon.  71,  was  indeed  denied  to  be  law  in  (joodtitle  dem.  Pearson  v.  Otway,  2 
Wils.  7;  but  it  was  confirmed  by  Tomlinson  v.  Bighton,  1  P.  W.  140, 154 ; 
S..C.  10  Mod.  31,  and  by  Doe  dem.  Thorley  v.  Thorley,  10  East,  438,  439. 
In  Gk>odtitle  dem.  Pearson  v.  Otway,  2  Wils.  7,  the  devise  was  to  P.  for  life^ 
and  after  her  death,  to  her  lawful  issue,  and,  if  she  should  have  no  issue,  that 
she  should  have  power  to  dispose  of  the  lands  at  her  will  and  pleasure;  and, 
although  the  first  words  gave  the  estate  for  life  expressly,  it  was  held  that,  in 
default  of  issue,  P.  took  a  fee  by  the  later  "^words  :(a)  the  later  words,  ratc-ioa 
there,  were  much  less  definite  than  those  in  the  present  case.  In  Doe  I- 
dem.  Thorley  v.  Thorley,  10  East,  488,  the  devise  was  to  tiie  wife  during  her 
natural  life,  and  also  at  her  disposal  lilterwards  to  leave  it  to  whomsoever  she 
pleased :  and  the  estate  was  held  to  be  for  life  onlv,  with  a  testamentary  power 
of  appointment  by  virtue  of  the  latter  words,  which  are  less  strong  than  tiioee 
in  the  present  case ;  for  there  the  word  <<  leave"  was  held  to  confine  the  exercise 
of  the  power  to  a  testamentary  appointment,  whereas  here  the  <<  will''  is  expressly 
designated.  A  case,  (Tr.  30,  H.  6,)  before  the  Statute  of  Usee,  given  in  Fita^ 
herbert's  Abridgment,  Devise,  22,  is  referred  to  in  The  Earl  of  B^ord  v.  Bus- 
sel,  Poph.  4,  and  again  in  1  Powell  on  Devises,  p.  209, 3  ed.,  by  Jarman,  1827, 
as  follows : — <<If  a  man  devise  lands  to  another  in  fee,  he  hath  the  use  and 
title  of  it ;  but  if  it  be  limited  to  his  use  for  his  life  onl^,  the  use  of  the  fee  shal 
be  to  the  heir  of  the  devisor;  for,  by  the  limitation,  his  intent  shall  be  taken  to  be 
otherwise  than  it  would  have  been  taken  if  this  limitation  had  not  been.''  This 
shews  that  the  words  ''  heirs  and  assigns"  here  do  not  necessarily  give  a  fee.  If 
there  be  any  inconsistency  between  these  words  and  the  words  which  follow, 
the  former  may  be  rejected.  In  1  Sugden  on  Powers,  eh.  iii.  s.  1.  (11)  &c.,  (P. 
121,  &c.,  ed.  6, 1836,)  there  is  a  discussion  upon  some  of  the  cases  above  re- 
ferred to ;  and,  among  others,  upon  the  two  cases  cited  from  Leonard.  And  the 
author  lays  it  down,  (P.  125,)  that,  <<  wherever  tL  power  is  clearly  intended  to 
be  given,  the  ^devisee  cannot  be  holden  to  take  a  fee  :'^  and  it  is  ahM>  r#i  07 
said,  (P.  124)  that  the  <<rule  is  more  inflexible  where  a  specific  mode  of  I- 
exercising  the  power  is  pointed  out;"  which  is  the  case  here.    It  is,  besides,  a 

(a)  P.  was  heir-at-law  also ;  bnt  Gnndiy,  J.  said  that  she  took  an  estate  tail  and  a  fee 
upon  ewUingeney  by  ike  will,  muf  had  a  fee  by  descent. 
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general  rule,  that  the  heir  is  sot  to  be  disinherited  unless  the  intention  be  plain. 
TimeweU  ¥.  Perkins,  2  Atk.  102,  is  a  strong  instance  of  this  role.  « * 

John  Eoans  and  K  V,  WtUiams,  contri,  were  stopped  by  the  Court. 

Lord  Denman,  C.  J.  We  all  think  it  perfectly  clear  that  the  wife  took  a 
fee.  We  should  otherwise  have  to  reject  the  words  "  heirs  and  assigns/'  for  the 
purpose  of  giyiug  effect  to  other  words  which  are  not  inconsistent  with  them, 
inasmuch  as,  if  the  wife  had  a  fee,  she  would  enjoy  the  estate  during  her  life, 
and  might  dispose  of  it  by  will  as  she  thought  proper.  The  only  doubt  which 
I  felt  arose  upon  the  Anonymous  case,  from  8  Leon.  71.  But  it  is  clear  that 
that  case  is  not  an  authority  in  favour  of  the  plaintiff:  there  the  devise  was 
merely  for  life,  in  the  first  instance,  and,  after  the  death  of  the  devisee  for  life, 
the  remainder  was  to  go  to  whomsoever  she  cave  it  to ;  the  Court  held  this  to 

five  an  estate  tor  life,  with  power  to  appoint  the  remainder }  and  they  concluded 
y  saying  that,  if  an  express  estate  had  not  been  appointed  to  the  wife,  a  fee 
simple  would  have  passed  by  the  other  words;  and  this,  though  the  words 
"  heirs  and  assigns"  did  not  occur. 

LiTTiJ>ALB,  J.  I  am  of  the  same  opinion.  The  case  in  Leonard  is  to  be 
*1281  ^^<^6i^^^<^  ^  ^y  ^^^  ^^  explained  *it.  In  the  will  now  before  us, 
-■  the  latter  words  are  not  ineonsistent  with  the  earlier.  By  the  earlier 
words  the  wife  had  that  power  which  the  later  words  profess  to  give.  If  the 
later  words  abridged  the  estate  given  by  the  earlier  ones,  the  e&ct  might  be 
different ;  as,  for  mstance,  if  the  later  words  showed  an  intent  not  to  ^ve  the 
fee.  This  inference  might  be  made,  if  there  were  a  limitation  over,  as  there 
was  in  Chycke's  case,  reported  in  Dyer,  (3  Dyer,  857  a.)  and  the  cases  cited  in 
Treby's  note  there,  two  of  which  are  Chamberlayne  v.  Turner,  Cro.  Car.  129, 
and  Whiting  v.  Wilkins,  1  Bulst.  219.  There  might  therefore  be  a  doubt,  if 
there  were  &rst  a  limitation  in  fee,  and  aft^wards  a  devise  over.  But,  in  the 
present  case,  the  later  words  amount  only  to  a  permission  io  do  what  the  devisee 
might  have  done  without  the  permission.  I  have  no  doubt  whatever  on  the 
point. 

Patteson,  J.  I  am  of  the  same  opinion.  The  cases  cited  in  argument  go 
no  further  than  to  show  that,  where  there  is  a  devise  for  life  in  the  first  instance, 
a  power  to  dispose  of  the  property  after  the  death  of  the  devisee  may  in  some 
instances  not  expand  the  devisee's  estate  into  a  fee.  If,  in  this  case,  the  first 
part  of  the  devise  save  a  life  estate  only,  that  would  be  so.  But  tibe  words  in 
the  first  part  are  <<  heirs  and  assigns,"  and  the  lessor  of  the  plaintiff  must  cut 
down  the  effect  of  these  words  by  subsequent  ones.  No  doubt  some  words  would 
do  so;  as  was  the  case.  Cor  instance,  in  Barker  9.  Barker,  2  Sim.  249,  where  the 
devise  was  to  A.  and  her  heirs,  and,  if  she  died  leaving  issue,  then  to  the  issue : 
and  it  was  held  that  A.'s  husband  could  not  be  tenant  by  the  courtesy,  because 
*1291  *^^  ^^^  ^^  ^^^  ^^^  inheritance.  But  no  subsequent  words  occur  in 
-I  the  present  case  capable  of  having  such  an  effect.  There  is  no  devise 
over,  no  abridgment  of  the  estate :  there  is  merely  an  intention  expressed  that 
the  wife  should  have  power  to  do  that  which  she  would  be  entitled  to  do  with- 
out any  such  expression. 

GoLERiDQE,  J.  I  am  of  the  same  opinion.  We  should  so  construe  the  will, 
as  to  give  effect  to  the  devisor's  intention  by  giving  effect  to  all  the  words  used 
by  him.  Now,  first,  there  is  clearly,  primd  facie,  an  estate  in  feeHsimple  devised. 
I  do  not  say  that  words  might  not  come  afterwards  which  would  shew  that  this 
was  not  the  intention  of  the  devisor.  But  here  the  later  words  only  express 
his  intention  that  the  wife  should  enjoy  for  her  life,  and  have  the  power  of  de- 
vising as  she  pleased.  If  we  held  that  these  words  cut  down  the  meaning  of 
the  earlier  ones,  we  should  be  introducing,  in  one  part,  a  meaning  inconsistent 
with  the  other  part.  We  are  bound  to  see  whether  the  two  parts  do  not  admit 
of  a  consistent  meaning ;  and  they  may  be  construed  consistently  by  holding 
that  the  devisor  meant  to  give  a  fee,  and  to  mention  all  the  incidents  of  a  fee 
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which  oooQired  to  him  at  the  time.     This  I  believe  to  be  all  that  he  did 
mean.  Btde  absolute. 


*NECK  agatfut  HUMPHERY  and  PEEK.     Thunday,  April  dOth. 


[*130 


In  an  action  against  a  sheriff  for  escape  of  a  prisoner  arrested  on  mesne  process,  the  plain- 
tiff proved  the  arrest  by  producing  the  sheriff's  return  of  cqn  earjnu  et  paratum  kabeo  : 
Held,  that  the  latter  words  of  the  return  produced  bj  the  plaintiff  did  not  conclude  him 
from  proving  the  escape  by  parol  evidence  that  the  prisoner  was  at  large  after  the  re- 
turn, and  no  bail  bond  lodged  with  the  sheriff. 

This  was  an  action  against  the  sheriff  of  Middlesex  for  the  escape  of  a  pris- 
oner arrested  on  mesne  process.  On  the  trial  before  Lord  Denman,  C.  J.  at  the 
sitting  in  Middlesex,  May,  1834,  the  plaintiff,  in  order  to  prove  the  arrest,  pat 
in  the  sheriff's  return  to  the  capias,  made  on  the  3d  of  September,  that  he  had 
taken  the  party  and  had  the  body  ready;  and  evidence  was  given  that  the 
prisoner  was  at  large  on  the  10th  of  September ;  and  that  on  the  10th  and  11th 
of  September  the  sheriff's  office  was  searched  and  no  bail  bond  found.  The  de- 
fendant's counsel  then  contended  that  the  plaintiff  must  be  called,  on  the 
ground  that,  without  the  return,  there  was  no  evidence  of  an  arrest,  that  the 
return  must  be  taken  altogether,  and  that,  if  so  taken,  it  shewed  that  the  pri- 
soner was  in  the  sheriff's  custody  at  the  time  of  the  return :  that  the  plaintifF 
might  have  ruled  the  sheriff  to  bring  in  the  body,  or  have  brought  an  action  for 
a  false  return  :(a)  but  that  he  could  not  insist  upon  the  caption  as  proved  by  the 
return,  without  admitting  that  the  sheriff  had  tne  prisoner  ready  if  called  on. 
The  Lord  Chief  Justice  refused  to  nonsuit,  but  reserved  leave  to  move.  Evi- 
dence was  then  given  for  the  defendants  to  shew  that  in  fact  there  was  a  bond 
in  the  office  on  the  11th  *of  September.  The  Lord  Chief  Justice  left  piti  gi 
the  case  to  the  jury  on  the  conflicting  evidence,  and  they  found  for  the  ■- 
plaintiff.  In  Trinity  term  last  Piatt  obtained  a*rule  nisi  for  entering  a  nonsuit 
upon  this  point,  or  for  a  new  trial  upon  affidavits  of  fresh  evidence. 

F.  D,  M,  Daw9on  on  this  day  shewed  cause,  and  Piatt  was  heard  in  support 
of  the  rule. 

Per  CtrBiAM.([&)  The  effect  of  this  return  is  not  to  assert  that  the  defend- 
ant is  in  the  shenffs  actual  custody ;  it  enables  the  plaintiff  to  rule  the  sheriff 
to  bring  in  the  body;  and  to  that  rule  the  sheriff  makes  his  answer  as  the  case 
may  be.  This  became  merely  a  question  of  evidence ;  and  as  evidence  was  givea 
each  way,  it  was  a  question  of  credit. 

The  i^davits  being  considered  insufficient,  the  Court 

Discharged  the  rule. 


*JOHN  EVANS  and  JAMES  THOMAS  agaimt  DAVID  EVANS.   r*,Qo 

Thursday,  April  30<A.  L  ^^^ 

In  an  action  for  use  and  occupation  of  lands  by  the  sufferance  and  permission  of  the 
plaintiffs,  it  appeared  that  the  lands  were  let  by  auction  by  the  plaintiffs,  E.  and  T., 
who  were  auctioneers,  to  the  defendant,  under  conditions  which  stated  the  letting  to 
be  "  By  E.  and  T.,  auctioneers."  One  of  the  conditions  was,  "  The  rent  is  to  be  paid 
into  the  hands  of  E.  or  T.,  auctioneers,  or  to  their  order,  at  two  payments,"  &c.  At  the 
foot  of  the  document  was  written,  *<  Approved  by  me,  David  Jones."    Jones  was  the 

(a)  In  Rex  v.  The  Sheriff  of  Middlesex,  1  Chit  R.  393,  Abbott,  0.  J.  and  Holroyd,  J.  con- 
sidered that  bringing  an  action  for  an  escape,  after  a  return  of  cepi  corpus,  was  in  effect 
denying  the  truth  of  the  return.    See  S.  G.  as  Berwick  v.  Walton,  2  B.  &  Aid.  623. 

(6)  Lord  Denman,  G.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 


132]  3  Adolphus  &  Ellis.  81 

tenant  at  the  time  of  the  sale.  Nothing  else  appeared  in  the  conditions  to  shew  on 
whose  behalf  the  letting  was.  The  plaintiff  gave  eridence  to  shew  that  Jones,  being 
indebted  to  them,  had  authorised  them  to  let  the  lands  as  aboTe,  pay  the  rent  doe  to 
Jones's  landlord,  and  retain  any  surplus  in  satisfaction  of  their  own  debt.  Evidence 
to  a  contrary  effect  was  given  for  the  defendant.  The  judge,  in  summing  up,  left  it  to 
the  jury,  whether  the  plaintiffs  had  let  the  lands  on  their  own  behalf  and  as  creditors 
of  Jones,  or  merely  as  his  agents.  The  jury  found  a  letting  by  the  plaintiffs  on  their 
own  behalf: 
Held,  that  the  conditions  imported  a  letting  by  Jones,  E.  and  T.  acting  as  his  agents ;  and 
that  the  document  ought  to  have  been  so  explained  to  the  jury.  And  the  judge  not 
having  so  explained  it,  a  new  trial  was  granted. 

Debt.  The  declaration  stated  the  defendant  to  be  indebted  to  the  plaintiffs 
in  the  sum  of  85^.  ''  for  the  nse  and  occupation  of  certain  lands  with  the  ap- 
purtenances bj  the  defendant  at  his  special  instance  and  request  and  by  the  suf- 
ferance and  permission  of  the  said  plaintiffs  for  a  long  time  before  then  elapsed, 
had  held,  used,  occupied,  and  enjoyed ;''  also  in  85/.  for  the  use  and  occupation 
of  lands  with  the  appurtenances  of  the  said  plaintiffs,  by  the  said  defendant  at 
bis  special,  &c.,  and  by  the  sufferance  and  permission  of  the  said  plaintiff,  for 
a  long  time,  &c.,  (as  before ;)  also  in  other  sums  in  moneys  lent,  paid,  had  and 
received,  and  on  account  stated.  Plea,  the  general  issue.  At  the  trial  before . 
Oumey,  B.  at  the  Cardigan  Spring  assizes,  1834,  the  case  for  the  plaintiffs  was 
as  follows : — ^Dayid  Jones,  being  tenant  of  the  lands  in  question,  and  being  in- 
debted both  to  the  plaintiffs  and  to  the  defendant,  made  an  arrangement  with 
the  plaintiff,  who  were  auctioneers  in  partnership,  that  they  should  let  the 
lands  by  auction  upon  the  conditions  aftermentioned,  should  pay  Jones's  land- 
^Qo-|  lord  the  rent  then  *ooming  due  and  the  rent  for  the  next  year,  should 
^  also  pay  the  rates  and  other  charges  on  the  farm,  and,  after  such  pay- 
ments, should  retain  to  their  own  use  the  overplus  of  the  rent  at  which  the  lands 
might  be  let,  and  should  have  a  certain  allowance  for  collecting.  The  lands  were 
let  by  auction.  The  conditions,  which  were  read  at  the  letting,  were  in  these 
words: — 

''  Fields  let  by  auction  at  Yeniog,  in  the  parish  of,  &c.,  on  the  16th  day  of 
October  1832  (being'the  farm  of  Veniog,)  subject  to  the  following  conditions  : — 

**  By  Messrs.  Evans  and  Thomas,  auctioneers. 

''  First,  the  fields  are  let  from  to^ay  till  Michaelmas  next,  free  from  all  rates 
(tithes  excepted). 

**  Secondly,  the  rent  is  to  be  paid  into  the  hands  of  John  Evans  or  James 
Thomas,  auctioneers,  or  to  their  order,  at  two  moieties  or  payments,  that  is  to 
say,  one  half  on  the  10th  day  of  July  next,  and  the  remaining  half  on  the  29th 
day  of  September  following. 

''  Approved  of  the  above  conditions 

"  By  me,  David  Jones." 

After  ;which  followed  a  description  of  the  lots.  The  defendant  took  the  lands 
and  occupied  them.  The  plaintiffis  received  rent  from  him  in  respect  of  them, 
and  paid  it  over  to  the  landlord.  At  the  close  of  the  plaintiffs'  case  the  defen- 
dant's counsel  contended  that  there  must  be  a  nonsuit,  for  that  the  plaintiffs, 
who  let  as  auctioneers,  could  not  maintain  an  action  for  nse  and  occupation  ^ 
and  Jarvis  v.  Chappie,  2  Ghitt.  Bep.  387,  was  cited.  The  learned  Judge  over- 
ruled the  objection,  saying  that  in  the  present  case  there  was  an  express  con- 
*1341  ^^"^^  between  the  plaintiffs  and  the  defendant.  Evidence  '''was  then 
*!  given  on  the  defendant's  part,  to  shew  that  no  such  arrangement  existed 
between  Jones  and  the  plaintiffs  as  above  stated ;  that  they  let  the  premises  and 
received  the  rents  merely  as  his  agents,  and  that  the  defendant  took  the  laDcfs 
upon  an  understanding  with  Jones  (previous  to  his  supposed  arrangement  with 
the  pUintiffs),  that  he  should  make  a  deduction  from  the  rent  in  respect  of  the 
sum  which  he  owed  the  defendant.  The  learned  Judge  left  it  to  the  jury 
whether  the  plaintiffs  had  disposed  of  the  land  as  agents  for  Jones,  or  on  their 
own  behalf  as  creditors,  and  to  reimburse  themselves  for  money  which  they  had 
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advanced;  adding  that,  in  the  latter  case,  the  defendant  could  not,  after  having 
heard  the  conditions  of  sale  read,  and  agreed  to  pay  the  rent  to  the  plaintiffs, 
avail  himself  of  an  alleged  private  arrangement  between  himself  and  Jones  to 
defeat  the  plaintiffs'  claim;  and  that,  even  if  such  arrangement  existed,  it  made 
no  difference,  as  the  defendant  had  agreed  to  paj  the  plainti&.  The  jury  found 
for  the  plaintiffs,  and  said  they  thought  that  the  plaintifb  had  let  to  the  defen- 
dant under  the  agreement  between  them  and  David  Jones,  on  their  own  account 
as  creditors,  and  not  as  agents.  In  the  ensuing  term  John  Evans  obtained  a 
rule  nisi  for  a  nonsuit  to  be  entered  upon  the  objection  above  stated,  or  for  a 
new  trial,  (a) 

Maule  now  shewed  cause.     There  is  no  reason  that  the  plaintiffs,  snpposinff 
that  they  let  the  land  as  autioneers,  should  not  maintain  an  action  for  use  and 


in  both  counts  state  the  lands  to  have  been  lands  of  the  plaintiffs.  If  a  defen- 
dant has,  at  his  request,  been  permitted  to  do  a  thing  which  the  plaintiff  might 
permit  or  refuse,  that  is  sufficient  consideration  for  a  promise.  In  Lewis  v, 
Willis,  1  Wils.  314,  it  was  held  that  nil  habuit  in  tenementis  was  no  answer  to 
an  action  for  use  and  occupation;  and  that  case  is  recognised  as  authority  in 
Curtis  V.  Spitty,  1  New  Ca.  17.  Hull  v.  Vaughan,  6  Price,  167,  shews  that 
this  action  may  be  maintained,  though  the  plaintiff  have  not  a  complete  legal 
right  to  the  premises,  and  though  there  may  not  have  been  a  distinct  relation 
of  landlord  and  tenant  between  the  parties.  [CousaiDOE,  J.  The  question 
here  is,  whether  the  <<  sufferance,''  which  is  the  ground  of  action,  was  in  fact  the 
sufferance  of  the  plaintiffs  ?  You  assume  that  it  was.]  There  was  an  agree- 
ment between  Jones  and  the  plaintiffs  that  the  plaintiffs  should  allow  such  per- 
sons to  occupy  as  they  thought  fit,  and  receive  the  rents;  and  it  was  evident 
that  the  defendant  must  have  been  cognisant  of  that  en^gement.  And  in  fact 
the  plaintiffs  had,  by  that  contract,  such  an  interest  m  the  lands  as  entitled 
them  to  let  upon  their  own  account :  it  is  not  correct  to  say  that  they  let  as 
auctioneers.  The  transaction  between  them  and  Jones  amounted  nearly,  if  not 
altogether,  to  an  assignment.  [Patteson,  J.  If  they  were  to  let  as  princi- 
pals it  is  strange  that  the  condition  should  make  the  rent  payable  not  to,  but 
into  the  hands  of,  Evans  or  Thomas,  and  ^should  mention  them  as  '^auc-  r%Y^^ 
tioneers."]  That  is  merely  a  description  added  to  the  names.  The  '• 
payment  is  not  to  be  made  to  them  '<  (u  auctioneers."  And  it  is  to  them  ''  or 
to  their  order,''  which  is  not  usual  in  the  case  of  agents.  [Littledale,  J- 
If  you  put  the  case  as  that  of  a  contract  made  with  persons  not  having  title,  for 
a  mere  permission  to  occupy,  should  not  the  pkdntiffs  have  declared  specially  on 
that  contract?] 

Sir  W.  W.  FoUeU  (with  whom  was  Evans)  contr4.  To  render  tMs  action 
maintainable,  there  should  have  been  such  a  contract  as  would  place  the  plain- 
tiff and  defendant  in  the  relation  of  landlord  and  tenant.  Mere  sufferance  and 
permission,  in  the  strict  sense,  is  insufficient :  otherwise  a  steward  or  bailiff 
might  bring  an  action  for  use  and  occupation  against  any  person  whom  he  had 
permitted  to  occupy  under  his  employer.     [He  was  then  stopped  by  the  court.] 

Lord  Denman,  C.  J.  If  it  clearly  appeared  that  the  defendant  was  aware 
of  such  an  arrangement  as  has  been  suggested,  between  the  plaintiffs  and  David 
Jones,  that  might  varv  the  case.  But  it  is  manifest  that  the  defendant  took 
under  the  conditions  oi  sale.  Now  the  conditions  merely  import  that  fields  are 
to  be  let  by  auction  by  the  plaintiffs,  auctioneers,  and  it  cannot  be  doubted  that 
the  defendant  knew  that  David  Jones  was  owner.  Then  come  the  words,  *^  the 
rent  is  to  be  paid  into  the  hands  of  John  Evans  or  James  Thomas,  auctioneers, 

(a)  It  was  denied,  on  shewing  caase,  that  leave  had  been  reserved  to  moye  for  a  non- 
smt    The  role  was  also  for  reducing  the  damages,  on  a  ground  not  material  here. 
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or  to  their  order,"  in  certain  instalments;  and  then  follows  ^approved  of  the 
above  conditions,  by  me,  David  Jones."  Looking  at  these  conditions,  which  in 
fact  constituted  the  agreement,  there  is  no  proof  whatever  that  the  diefeadant 
*1371  ^^^^^'^^  ^^^^  ^®  shoald  hold  *from  the  plaintiff.  On  the  contraiy, 
J  the  signature  of  David  Jones  shewed  that  he  was  not  to  hold  from 
them.  ^ 

LiTTLKDALE,  J.  I  am  of  the  same  opinion.  •  The  words  ^^  by  Messrs.  Evans 
and  Thomas,  auctioneers,"  shew  that  they  represented  themselves  as  the  motith- 
piece  of  the  person  really  letting.  Then,  <<  the  rent  is  to  be  paid  mto  the  hands 
of  John  Evans  or  James  Thomas,  auctioncOTS,  or  their  orddr,"  and  at  the  end 
is  added,  "approved  of  the  above  conditions,  by  me,  DavM  Jones."  It  was 
known,  therefore,  that  he  was  the  owner;  and  the  meaning  was  ^''I,  Da'dd 
Jones,  authorise  you  to  let."  That  is  the  only  authority  given.  It  is  true 
that  he  goes  on  to  say,  "pay  the  rent  into  the  hands  of  Jolm  Evans  or  James 
Thomas,''  and  payment  to  them  would*  have  been  a  discharge.  But  they  are 
merely  agents.  The  lessor  b  David  Jones :  he  is  therefore  the  only  person  to 
sue. 

Patteson,  J.  The  question  here  does  not  turn  upon  the  objeibtion  stated  as  a 
ground  of  nonsuit.  Ther6  must  be  a  new  trial  on  the  question  of  fiict,  not  on 
any  point  of  law.  The  question  of  fact  is,  By  whose  j^rmission  did  the  occu- 
pation take  place,  and  by  whom  was  the  contract  ikiade  ?  That  is  in  general 
a  matter  to  go  to  the  jury ;  but  if  the  question  depend  upon  tho  construc- 
tion to  be  put  on  a  document  which  is  in  evidence,  then  it  rests  with  the  Court. 
Here  the  cijaditions  of  sale  constitute  the  onlr  document,  and  upCn  that  I  can 
see  no  donbi  K  the  plaintiffs  let  for  themselves,  why  is  David  Jones's  name 
added?  The  plaintiff  would  in  that  case  have  been  the  persons  to  sign.  The 
document  does  not  say  by  whom  the*  premises  are  let.  It  is  true  that  the  rent 
*1381  *^^  ^  ^  P^^  ^^^  ^^®  hands  of  "  Messrs.  Evans  and  Thomas,  iiuction- 
-*  eers:"  but  this  amounts  only  to  an  authority  given  by  Jones  to  pay  into 
their  hands;  indeed,  it  is  more  than  atuthority;  it  is  an  express  direction;  Thiei 
was  not  put  to  the  jury  by  the  learned  Judge.  He  has,  therefore!,  not  explained 
to  them  the  proper  construction  of  the  document. 

CoLERTDOE,  J.  At  first  I  thought  that  the  fact  was  pr6perly  lef);  to  the 
jury.  But  as  it  was  to  be  determined  by- the  construction  of  a  document,  the 
effect  of  that  document  should  have  been  properlv  explained  to  them  by  the 
Judge.  Here  the  letter  was,  professedly,  by  the  plaintiflb  as  auctioneers,  and 
Jones  signed  the  conditions.  There  may  have  been  an  understanding  between 
the  plaintiffs  and  Jones,  that  the  plaintiffs  should  pay  themselves  out  of  thre 
rents.  But  as  to  the  contract  of  the  defendant,  there  was  clearly  a  misdirec- 
tion. Bule  absolute  for  a  new  trial. 


BROOKS  against  COCK.     Frida^y  May  1. 

The  proprietor  of  a  print  cannot  sue  for  an  invasion  of  his  cop3rright  in  It,  under  stat 
17  Q.  3,  c.  57,  unless  the  date  of  publication  be  engraved  upon  it,  pursuant  to  Stat.  8 
O.  2,  c.  13,  8.  1. 

Case.  The  declaration  was  on  the  stat.  17  G.  3,  c.  57>  and'  stated  that  the 
plaintiff  was  proprietor  of  a  certain  prints  invented,  designed,  engraved,  &c.  in 
Qreat  Britain,  and  was  entitled  to  the  sole  right  and  liberty  of  printing,  reprint- 
ing, publishing,  and  selling  the  same ;  and  tbit  the  defendant,  while  the  plain- 
tiff was  such  proprietor,  &c.,  copied,  and  published  and  sold  copies  of  the  i^aid 
print  without  the  plaintiff's  consent,  &c.  Plea,  that  the  plaintiff  on  the  several 
*1S91  ^^^  ^^^  timeS)  &c.,  <<  had  ^not^  and  was  not  lawfully  ^titled  to,  and  is 
J   not  so  entitled  to,  the  sole  right  and  liberty  of  printing  and  xepriatisg 


84  Brooks  v.  Cock.     E.  T.  1835.  [139 

the  said  print,  and  publishing  and  selling/'  &c.  ^^in  a  manner  and  fonn  as  in 
the  said  declaration  is  alleg^;  bj  reason  that  no  date  is  marked,  printed  pub- 
lished or  engraved  on  the  said  last-mentioned  print,  according  to  the  force  and 
effect  of  the  statute  in  such  case,"  &c.  Demurrer,  assigning  for  cause  that  the 
plea  raised  an  immaterial  issue.    Joinder. 

FlcUt,  in  support  of  the  demurrer.  It  is  true  that  the  statute  17  G.  3,  c.  57, 
on  which  this  action  is  brought,  must  be  read  in  conjunction  with  stat.  8  G. 
2,  c.  13,  s.  1,  and  that  this  latter  act  gives  the  copyright  of  such  prints  as  are 
there  described,  to  the  inventor  "  for  the  term  of  fourteen  years  to  commence 
from  the  day  of  ihe  first  publishing  thereof,  which  shall  be  truly  engraved  with 
the  name  of  the  proprietor  on  eadi  plate,  and  printed  on  every  such  print  or 
prints."(a)  But  '''these  words  do  not  make  the  engraving  of  the  name  m^Q 
and  date  a  condition  precedent  to  the  vesting  of  the  property,  or  to  the  ^ 
right  of  suing  for  an  invasion  of  it.  Those  rights  accrue  '<  from  the  day  of  the 
first  publishing"  of  the  print;  they  are  not  modified  by  the  subsequent  words  of 
direction,  <<  which  shall  be  truly  curved  with  the  name  of  the  proprietor  on 
each  plate.''  Newton  i;.  Cowie,  4  Bing.  234,  is  indeed  a  contrary  decision,  and 
the  Court  of  Common  Pleas  there  must  have  construed  the  words  as  conditional. 
The  judgment,  grounded  on  such  a  construction,  may  require  to  be  reconsidered. 
In  this  court  no  decision  to  the  same  effect  has  been  given  upon  these  statutes. 
iThesiger  oontri,  mentioned  Thompson  v.  Symonds,  5  T.  B.  41.  Lord  Den- 
man,  C.  J.  Lord  Ellenborough,  in  Boworth  v.  Wilkes,  1  Camp.  98,  differed 
from  the  opinions  expressed  in  that  case.]  The  views  taken  of  thb  and  similar 
acts  have  been  various  ^^5)  the  Court  will  not  incline  to  that  which  is  unfavour- 
able to  property.  [Lord  Denman,  C.  J.  It  is  the  proprietor's  owd  fault  if  jje 
suffers  a  hardship.  It  is  easy  for  him  to  comply  with  a  regulation  which  is 
very  simple  and  useful,  and  which  makes  the  date  part  *of  the  descrip-  r^i^i 
tion  of  the  plate  to  be  protected.]  At  all  eventa  the  statute  17  Q.  3,  c.  ^ 
57,  which  was  passed  tor  the  purposes  of  enlarging  the  privileges  of  the  artist, 
gives  him  a  right  of  action  for  injuries  to  his  copyright,  witliout  any  such  re- 
striction or  condition  as  is  supposed  to  attach  under  the  previous  statute. 
rPATTESON,  J.  That  statute  was  under  consideration  in  Newton  v.  Cowie,  4 
Bing.  234.  Lord  Denman,  C.  J.  The  statutes  are  evidently  connected  with 
each  other.]  Beckford  v.  Hood,  7  T.  B.  620,  is  an  analogous  case,  and  favour- 
able to  the  plaintiff. 

Thesiaer,  contri,  was  stopped  by  the  Court. 

Lord  Denman,  C/J.    The  last-cited  decision  turned  upon  the  words  of  a 

(a)  The  section  then  goes  on  to  impose  penalties  for  pirating  "  any  such  print  or 
prints." 

The  Stat.  7  G.  3,  c.  38,  passed  "  to  amend  and  render  more  effectnal"  the  former,  gives 
<<  the  benefit  and  protection  of  the  said  act  and  this  act,"  subject  to  the  restrictions  and 
limitations  which  are  afterwards  mentioned,  to  the  engravers,  kc,  of  original  prints,  (s. 
1,)  and  also  of  prints  taken  from  any  picture,  drawing,  sculpture,  kc.  (s.  2).  Section  5, 
enables  to  proceed  for  penalties  "  in  like  manner,  and  under  the  like  restrictions  and 
limitations,"  as  by  the  former  act  is  appointed ;  and  s.  7,  enacts,  "  that  the  sole  right  and 
liberty  of  printing  and  reprinting  intended  to  be  secured  and  protected  by  the  said  former 
act  and  this  act,  shall  be  extended,  continued,  and  be  vested  in  the  respective  propietors, 
for  the  space  of  twenty-eight  years,  to  commence  from  the  day  of  the  first  publishing  of 
any  of  the  works  respectively  hereinbefore  and  in  the  said  former  act  mentioned." 

The  Stat  I7  G.  3,  c.  57,  "  for  more  effectually  securing  the  property  of  prints  to  invent- 
ors and  engravers,"  &c.  liter  referring  to  the  former  statutes,  enacts,  that  if  any  engraver, 
Ac.,  "  shall,  within  the  time  limited  by  the  aforesaid  acts,  or  either  of  them,  engrave,"  &c. 
"  or  in  any  other  manner  copy,"  Ac,  "  or  shall  publish,  sell,"  Ac,  "  any  copy  or  copies  of 
any  historical  print,"  Ac,  "  or  any  other  print  or  prints  whatsoever,  which  hath  or  hare 
been,  or  shall  be,  engraved,"  Ac,  "  in  any  part  of  Great  Britain,  without  the  express  con- 
sent of  the  proprietor  or  proprietors  thereof,"  such  proprietor  or  proprietors  shall  and  may 
in  a  special  action  on  the  case,  recover  such  damages  as  a  jury  shall  assess,  with  double 
costs. 

(b)  See  the  cases  collected  in  Newton  v.  Gowie,  4  Bing.  234 ;  and  the  notes  to  1  Chitty's 
Statates,  tit  Copywright— Engravings,  and  Prints,  p.  192 — 6. 
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statute  differentlj  firamed  from  those  in  question.  It  is  unnecessary  to  saj  more 
than  that  Newton  v.  Cowie,  4  Bing.  234,  was  decided  on  great  consideration, 
and  must  goyem  the  present  case. 

LnTLEDALE,  J.  I  think  that  the  judgment  of  the  Court  of  Common  Pleas 
in  Newton  v,  Cowie,  4  Bing.  284,  was  perfectly  correct.  The  words  "  which 
shall  be  truly  ensraved  on  each  plate''  are  not  merely  directory,  but  make  such 
engraving  part  of  the  thing  to  Im  protected.  The  stat.  17  O.  8,  c.  57,  was  in- 
tended only  to  give  the  proprietors  of  plates  a  further  remedy.  Before  that  act, 
the  person  infringing  the  copyright  was  liable  only  to  forfeit  his  plate  and  prints, 
and  five  shillings  for  each  print.  As  many  engravings  are  published  at  a  great 
expense,  this  was  an  insufficient  remedy  for  their  bemg  pirated ;  and  therefore 

*1421  *^®  *^*  °^  ^ '^  ^'  ^'  ^'  ^^'  ^^  passed,  ^enabling  the  proprietor  to  recover 
•'  damages  in  an  action  on  the  case. 

Pattebon,  J.  Nevrton  v.  Cowie,  4  Bing.  284,  is  expressly  in  point.  The, 
judgment  most  be  for  the  defendant. 

CoLEEtDOE,  J.  concurred.  Judgment  for  the  defendant. 


THACKER  againU  CHRISTOPHER  WILSON  WILSON.    Fnday,  May  1. 

Under  stot.  14  G.  3,  c.  78,  (Building  Act)  8.  41,  where  a  party  wall  has  been  rebuilt,  the 
person  who  is  owner  of  and  entitled  to  the  improTed  rent  of  the  adjoining  premises,  is 
liable  to  contribution  out  of  such  rent,  though  he  be  no  otherwise  owner  than  as  an 
executor  or  administrator. 

And  this,  althongh  there  be  a  judgment  outstanding,  of  a  date  prior  to  the  pulling  down 
of  the  wall,  and  no  sufficient  assets  to  meet  it. 

For  the  portion  of  the  rent  claimable  in  respect  of  such  contribution  is  not  assets. 

Assumpsit.  The  declaration  (January  18th,  1834),  stated  that  after  the 
passing  of  stat.  14  G.  3,  (o.  78),  an  old  party  wall  had  been  pulled  down  and 
another  built  in  lieu  thereof,  by  and  at  the  expense  of  the  plaintiff,  agreeably  to 
the  act,  between  a  messuage  of  the  plaintiff,  situate,  &c.,  and  a  messuage  of  the 
defendant  adjoining  thereto,  situate,  &c.,  beins  of  a  higher  dass  of  builcUng  than 
that  of  the  phuntiff ;  that  me  defendant,  at  me  time  of  the  pulling  down,  Ac., 
and  building,  &c.,  was  the  owner  of,  and  entitled  to,  the  improved  rent  of  the 
Baid  adjoining  messuage,  and  that  he  upon  that  occasion  made  use  of  the  party 
wall  so  built  by  the  plaintiff,  whereby  and  according  to  the  statute  he  b^me 
liable  to  reimburse  and  pay  the  plaintiff  33/.,  being  a  moiety  of  the  ascer- 
tained expense  of  building  so  much  of  the  said  wall  as  the  defendant  made  use 
of,  together  with  certain  other  expenses,  which  the  declaration  specified ;  and 
tfaiat,  being  so  liable,  the  defendant  promised  to  pay  on  request.  The  declarsr 
*1431  ^^°  ^^^^  stated  an  account  (described  ^according  to  sect.  41,  of  the  act) 
-*  to  have  been  left  by  the  plaintiff  at  the  defendant's  house,  and  payment 
demanded  more  than  twenty-one  days  before  the  commencement  of  this  action. 
There  was  also  a  count  for  moneys  paid,  moneys  had  and  received,  and  on  an 
account  stated. 

Pleas.  1.  Non  assumpsit.  2.  To  the  first  count,  that,  before  and  at  the 
time  of  the  making  of  the  supposed  promise  in  that  count  mentioned,  the  de- 
fendant was  administrator  (bv  letters  granted  February  1st,  1830)  of  the  goods 
and  chattels  of  Thomas  Newberry,  and  that  before  and  at  the  time  of  the  pull- 
ing down,  &c.,  and  building,  &c.,  and  until  the  making  of  the  supposed  promise 
in  the  first  count  mention^,  the  defendant  was  such  owner  of  and  entitled  to 
the  improved  rent  of  the  said  messuage  as  therein  mentioned,  as  administrator  as 
aforesaid,  and  in  right  of  the  said  Thomas  Newberry,  under  and  by  virtue  of  an 
indenture  of  demise,  (25th  of  March  1818),  for  a  term  of  years  (still  unexpired) 
from  Cook  to  Newberry,  and  of  a  demise  or  underlease  (21st  of  June,  1827)  for  a 
term  still  unexpured,  of  the  same  messuage  from  Newberry  to  Ebsworth.  The  plea 
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then  went  on  to  state  a  pl^  lecovered  bj  Henry  and  William  "Wilson  acainst  the 
defendant  as  administrator  of  Newberry,  before  the  pnlling  down  of  the  party- 
wall,  for  a  jnst  debt  dne  from  Newberry  in  his  lifetime,  which  judgment  was  still 
nnsa^fiedj  and  that  the  defendant  had  fnlly  administered,  &c.,  except  as  to  goods 
of  the  valne  of  10^. 

Replication  to  the  second  plea.  That  the  said  improved  rent,  before  and  at 
the  time  of  snch  polling  down,  &o.  ^' was,  and  from  thence  hitherto  hath  been, 
and  still  is,  a  certain  annnal  rent  of  a  large  amount,  to  wit  of  the  amount,  of 
210^.  by  the  year,  due  and  payable  *under  and  bj  Tirtue  of  the  said  de-  r^-iAA 
mise  or  under  lease  in  the  said  plea  mentioned,  ior  and  during  the  said  ■- 
term  Uiereby  granted,  and  that  the  same  was  of  such  a  sufficient  value  and 
amount  that  the  said  defendant,  before  the  commencement  of  this  suit,  by  and 
out  of  and  with  the  same,  over  and  above  and  besides  all  rent  and  moneys  dne 
and  payable  from  or  by  the  said  defendant  under  or  by  virtue  of  the  said  inden- 
ture in  the  said  plea  mentioned,  or  in  respect  of  or  in  relation  to  the  premises 
by. that  indenture  demised,  could  and  might  and  ought  to  have  paid  and  satis- 
fied the  said  plaintiff  the  said  sums  of  money  in  the  said  first  count  mentioned." 
Verification.     Gkneitd  demurrer  and  joinder. 

Cowling  in  support  of  the  demurrer.  First,  this  action  does  not  lie  against 
an  executor  or  administrator.  Sect.  41.  of  the  Building  Act(a)  directs  that  the 
person  ^t  whose  expense  any  party-wall  shall  be  built  according  to  the  rm-iAb 
act,  ''  shall  be  reimbursed  by  the  owner  or  owners  who  shall  be  intitled  '- 
to  the  improved  rent  of  the  adjoining  building  or  ground,"  and  who  shall  make 
use  of  such  wall.  The  word  <<  owner,"  there  must  mean  owner  in  his  own 
right,  not  as  executor  or  administrator.  The  statutes  (23  H.  8,  c.  15,  s.  1, 
4  Jac.  1,  c  3,  8. 2,  8  &  9  W.  8.  c.  11.  s.  2,)  on  the  construction  of  which  it 
has  been  held  that  an  executor  against  whom  judgment  has  been  given  on  de- 
murrer, is  not  liable  for  costs  (Tattersall  v.  Groote,  2  B.  ft  P.  253,)  contain 
words  as  general  as  those  of  the  present  act.  It  will  be  said  that,  if  an  adminis- 
trator be  not  liable,  there  is  no  owner  of  the  improved  rent  who  can  be  resorted 
to  in  a  case  like  this.  But  it  is  not  necessary  that  there  should  be  such  an 
owner,  for,  by  sect.  41.,  the  builder  of  the  party  wall  has  a  lien  upon  the  whole 
wall,  and  upon  the  land  till  he  is  repaid ;  and  that  should  have  been  the  remedy 
taken  here.  Secondly,  if  the  action  lies  against  an  executor  or  administrator, 
he  is  liable  only  in  that  character,  and  want  of  assets  is  a  defence.  It  is  sug. 
gested  by  the  replication  that  an  tidministrator  is  bound  to  apply  the  improv^ 
rent  to  a  payment  of  this  kind.  But  the  administrator  has  no  lien  upon  the 
rent,  as  a  landlord  has.  If  he  pays  out  of  his  own  funds,  there  being  no  assets, 
he  has  no  means  of  recovering  back  the  amount.    An  executor  or  administrator 

(a)  Stat.  14  O.  3,  c.  78,  s.  41,  enacts,  "that  the  person  or  persons,  at  whose  expense 
any  party-wall  or  pai^-areh  shaU  be  bnilt  agreeably  to  the  directions  of  this  act,  shall 
be  reimbursed  by  the  owner  or  owners  who  shall  be  intitled  to  the  improved  rent  of  the 
a4ioining  building  or  ground,  and  who  shall,  at  any  time,  make  use  of  such  party-wall 
or  party-arch,  a  part  of  the  expense  of  building  the  same,  in  the  proportion  after  men- 
tioned," &c.  "  And,  in  the  mean  time,  and  until  such  moiety"  &c.  "  be  so  paid,  the  sole 
property  of  such  whole  party-wall  or  party-arch,  and  of  the  whole  ground  whereon  the 
said  party- wall  shall  stand,  shall  be  vested  entirely  in  the  person  or  persons  at  whose  ex- 
pense the  same  shall  be  built.''  And  that  within  ten  4ays,"  &c  ^<  such  first  builder  or 
builders  shall  leave,  at  such  adjoining  house  or  building,  a  true  account,  in  writing,  of 
the  number  of  rods  in  such  party-wall  or  party-arch,  for  which  the  owner  or  owners  of 
such  adjoining  building  or  ground  shall  be  liable  to  pay,"  &c.  "  whereupon  it  shall  be 
lawful  for  the  tenant  or  occupier  of  such  adjoining  building  or  ground  to  pay  one  moiety, 
or  such  proportioned  part,  as  aforesaid,  to  such  first  builder  or  builders  for  the  same,"  &c. 
"  and  to  deduct  the  same  out  of  the  rent  which  shall  become  due  from  him  or  her  to  such 
owner  or  owners,  under  whom  he  or  she  holds  the  same  respectively,  until  he  or  she  shall 
be  reimbursed  the  same :  and  in  case  the  same  be  not  paid  within  twenty-one  days  next 
after  demand  thereof,  then  the  same  shall  and  may  be  recovered,  together  with  full  costs 
of  suit,  of  and  fh>m  such  owner  or  owners,  by  action  of  debt,  or  on  the  case,  in  any  of 
his  majesty's  courts  of  record  at  Westminster." 
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of  a  tennor  oannot  waive  the  tenn ;  and^  eupposing  it  to  be  bnt  a  short  one,  it 
*li&\  ^^^^  ^  ^^  ^^  ^^®  owner  of  the  neighboaring  premises,  by  ^pulling 
-'  down  the  party-wall,  could  subject  him  to  an  expense  for  which  he 
might  not  be  able  to  reimburse  himself.  There  is  no  direction  in  the  statute, 
that  an  executor  shall  apply  the  improved  rent  in  this  manner.  Rent,  when 
received  by  him,  becomes  assets,  and  is  to  be  disposed  of  as  they  ordinarily  are. 
Here,  if  there  had  been  assets  not  administered,  the  plaintiff  mieht,  perhaps, 
have  maintained  his  action.  Bnt,  as  the  case  stands,  t^e  tenant  m  possession 
was  the  only  person  to  whom  he  could  have  recourse,  if  he  did  not  choose  to  en- 
force the  lien,  given  by  the  statute,  upon  the  land.  It  is  true  that,  in  Tremeere 
V.  Morison,  1  New  Ga.  89,  an  administrator  was  held  liable  for  non-repair  during 
his  own  time,  although  he  pleaded  that  he  held  only  as  administrator,  and  had 
derived  no  profits  from  the  premises.  But  there  the  administrator  had  entered 
and  was  in  possession.  Here,  th^re  is  a  tenant  who  is  the  occupier,  and  an 
occupier  is  an  owner  for  the  purposes  of  the  clause  in  question.  A  landlord 
may  be  entitled  to  treat  an  administrator  as  assignee  with  respect  to  rent  or 
repairs,  bnt  a  third  person  cannot  do  so  unless  the  administrator  is  in  posses- 
sion. 

E6U,  contri.    The  defendant  is  liable,  not  as  administrator,  but  as  owner. 
The  second  plea  is  bad  on  several  grounds.     First,  it  does  not  state  that  the 
improved  rent  was  of  no  value,  or  of  insufficient  value  to  satisfy  the  demand  in 
question,  or  of  any  value  in  particular.     The  defendant  is  sued  as  the  owner  of, 
*1471   ^^^  entitled  to,  the  improved  rent,  and  by  the  plea  he  ^admits  himself 
•'  to  be  so.    Then  the  character  in  which  he  became  such  owner  is  imma- 
terial.    If  there  was  any  surplus  of  rent  in  his  hands  after  payment  of  the  rent 
due  to  the  original  landlord,  the  rebuilder  of  the  party-wall  had  a  lien  upon  it. 
For  if  the  premises  be  in  the  hands  of  an  under-tenant,  according  to  sect  41 
of  the  act,  the  under-tenant  may  pay  the  moiety  of  expense  in  respect  of  the 
pari^-wall,  and  deduct  it  from  his  rent.     A  fortiori,  the  owner,  if  the  premises 
are  in  his  own  hands,  will  be  bound  to  pay  the  moiety  of  this  expense,  in  pre- 
ference to  the  demands  of  other  creditors. '  The  portion  of  rent,  therefore,  which 
would  have  been  applioable  to  this  claim,  is  not  to  be  placed  upon  the  common 
footing  of  assets.     The  plea,  here,  ought  to  have  shown  that  the  improved  rent 
was  insufficient  to  satisfy  any  part  of  the  demand  for  the  party-wall,  after  pay- 
ing the  rent  to  the  original  landlord.     The  case  is  like  that  of  executors  of  a 
lessee,  who  are  liable  for  so  much  of  the  rent  as  the  premises  are  worth :  Rubery 
V.  Stevens,  4  B.  &  Ad.  241 ;  and  the  plea  should  have  been  like  that  which  was 
there  pleaded.     If  any  portion  of  the  rent  remains  in  the  hands  of  the  executor, 
he  is  liable  for  so  much.     He  cannot  get  rid  of  a  charge  imposed  by  law  in  re- 
spect of  that  out  of  which  the  improved  rent  issues.   Secondly,  this  mavbe  con- 
sidered as  a  disbursement  for  repairs.    The  executor  of  a  lessee  is  liable  for  re- 
eirs  as  assignee,  though  the  premises  yield  no  profit;  Tremeere  v.  Morrison,  1 
ew  Ga.  89;  where  the  law  is  thus  laid  down  by  Bosanqxtet,  J.,  page  99 : 
'*  The  general  rule  is,  that  the  executor  of  a  lessee  is  liable  as  assignee,  except 
*1481   ^^^^'  ^^^  respect  to  rent,  his  liability  does  not  exceed  what  the  ^property 
-*  yields.     No  such  exception  applies  to  the  covenant  for  repairs."     But 
an  owner  of  improved  rent,  under  this  statute,  has  the  same  indulgence  extended 
to  him  with  regard  to  repairs,  as  an  executor  has  in  respect  to  rent ;  he  is  liable 
only  to  the  extent  of  what  the  property  will  yield.     To  that  extent,  however, 
(he  claim  in  respect  of  the  party-wall  is,  by  this  statute,  equivalent  to  a  lien. 

The  obligation  imposed  by  the  act  is,  in  terms,  upon  the  owner  entitled  to  the 
improved  rent;  and  as  that  ownership  renders  him  liable,  his  executor  is  also 
liable  by  virtue  of  that  office.  There  is  nothing  in  the  act  to  exempt  him,  or 
oblige  the  tenant  in  possession  to  pay  in  the  stead.  And  this  is  no  hardship  on 
the  executor,  since  he  is  not  required  to  advance  anything  out  of  his  own  funds 
if  the  improved  rent  be  insufficient. 

Cawlingj  in  reply.    The  plaintiff  should  either  hare  kept  possession  of  the 
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whole  wall  till  it  was  ascertained  who  would  pay  him,  or  have  oaUed  upon  the 
tenant  in  possession  to  pay,  to  the  amount  which  his  rent  would  cover.  [Pat- 
TEsON,  J.  The  act  only  says  that  it  shall  he  lawful  for  the  occupier  to  pay,  not 
that  he  shall  he  ohliged.]  The  defendant  receives  the  improved  rent,  not  in  his 
own  right,  but  as  executor ;  and  as  soon  as  it  comes  to  bis  hands  it  is  in  a 
course  of  distribution  as  assets.  The  second  plea,  therefore,  is  a  sufficient 
answer. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  the  defendant  is  the  person  who, 
by  the  act,  is  bound  to  pay  this  demand.  As  the  case  is  put  on  behalf  of  the 
defendant,  the  question  is  whether  he  or  the  party  who  *did  the  repairs  r^si  ^g 
is  to  lose  the  money ;  but  I  do  not  see  that  the  defendant,  if  he  pays,  ^ 
will  lose  it,  because  the  portion  of  rent  applicable  to  this  purpose  is  not  to  be 
considered  as  assets. 

LiTTLEDALE,  J.  The  defendant  has  not,  by  his  plea,  denied  being  owner  of 
the  improved  rent,  but  he  says  that  the  improvement  does  not  affect  him  in  his 
own  character,  but  as  administrator  of  Newberry,  who  made  the  under-lease.  If 
he  meant  to  insbt  that  be  was  not  the  owner  of  an  improved  rent  within  the 
statute,  he  should  have  alleged  that  the  rent  now  received  upon  the  under-lease 
was  less  than  that  paid  to  the  original  landlord.  The  plea  suggests  nothing  to 
that  effect.  And  as  to  the  ownership,  I  think  an  administrator  is  as  much 
owner  for  the  purposes  of  this  act  as  if  he  held  by  a  regular  conveyance. 
A  man  may  have  held  as  administrator  for  forty  or  fifty  years,  and  may 
have  let  for  200/.,  himself  paying  a  rent  of  only  100/.  Can  it  be  said  that 
such  a  person  is  not  the  owner  of  an  improved  rent  ?  His  title  is  as  good, 
for  this  purpose,  as  it  could  be  under  any  other  circumstances.  The  de-* 
fendant  here  had  held  as  administrator  for  several  years.  An  outstanding  judg-r 
ment  is  pleaded,  and  it  is  true,  the  assets  are  applicable  to  that.  But  the 
question  is,  whether  the  portion  of  rent  claimed  for  the  rebuilding  of  this 
party-wall  be  assets.  The  plaintiff  contends  that  his  claim  is  a  lien  upon  so 
much  of  the  rent,  and  I  think  it  ought  to  be  so,  because  it  is  by  means  of 
such  liability  on  the  part  of  the  adjoining  owner  that  the  waU  is  kept  in 
repair,  which  otherwise  might  go  to  ruin.  The  charge  is  a  necessary  one. 
But  for  the  maintenance  of  the  party-wall  the  premises  would  not  continue 
'''to  bring  an  improved  rent.  And  if  the  charge  be  a  lien,  the  judg-  pici  gn 
ment  pleaded  is  no  answer.  ^ 

Patteson,  J.  If  Newberry  had  been  alive,  he,  having  underlet,  would  be 
chargeable  as  the  owner  of  the  improved  rent ;  and  so  is  his  administrator,  he 
being  dead.  Then  it  is  said  that  there  is  a  judgment  unsadsfied.  But  it  is 
clear  that  if  the  tenant,  who  is  the  actual  occupier,  had  paid  this  moiety  of 
expenses,  which  he  might  have  done,  he  could,  by  the  act,  have  deducted  the 
amount  from  the  rent  payable  to  the  administrator;  and  the  administrator 
could  only  have  been  answerable  for  the  rent  as  assets,  minus  the  amount  so  de- 
ducted. It  makes  no  difference  that  the  administrator  himself  pays  the  sum^ 
and  receives  the  whole  rent  from  the  under-tenant. 

CoLEBiDOE,  J.  The  defendant  admits,  by  his  plea,  that  he  was  owner  of  the 
improved  rent,  but  says  that  he  was  so  as  administrator.  There  is  no  ground 
for  such  a  distinction.  The  act  was  passed  for  a  great  public  purpose ;  and  it 
does  not,  in  the  clause  in  question,  warrant  any  inquiry  as  to  the  characters  in 
which  persons  are  charged.  It  imposes  the  liability  generally,  and  makes  no 
provision  for  the  case  of  an  executor  or  administrator.  An  administrator,  then, 
is  chargeable,  in  respect  of  the  improved  rent,  as  an  assignee  would  be  for  re- 
pairs. If  that  be  a  legal  consequence  of  his  situation,  it  follows,  as  another 
legal  consequence,  that  be  would  oe  protected  in  paying  the  sum  now  claimed. 

Judgment  for  the  plaintiff. 
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*The  KING  V.  The  Inhabitants  of  NEWMARKET  ST.  MARY. 
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The  manor  of  B.  was  one  of  fire  manors  within  the  town  of  F.,  which  town  was  co-exten- 
sire  with  the  parish  of  F.  The  homage  of  the  court  baron  of  B.  appointed  a  pinder  for 
the  town  of  F.  for  a  jear,  who  executed  the  office  accordingly  for  the  year,  residing  in 
F. :  Held,  that  he  gained  no  settlement  in  F.  under  stat.  3  W.  &  H.  c.  11,  s.  6,  though 
there  were  sereral  instances  of  appointments  by  the  homage  in  the  rolls  of  the  court; 
and  though  the  inhabitants  of  F.  enjoyed  right  of  common  in  B. 

On  appeal  against  an  order  of  two  justices,  whereby  John  Porter  was  re- 
mored  from  the  parish  of  Fordham  in  Cambridgshire,  to  the  parish  of  New- 
market St.  Mary  in  Suffolk,  the  sessions  quashed  the  order^  subject  to  the 
opinion  of  this  Court  upon  the  following  case : —  . 

The  appellants  relied  upon  a  settlement  in  the  respondent  parish,  derived 
from  the  pauper's  father,  residing  who  whilst  in  that  parish,  senred  there  for 
two  years  the  office  of  pinder.  He  was  appointed  at  a  court  baron  held  for  the 
manor  of  Fordham  Biggen  on  the  5th  of  September,  1787,  the  appointment 
being  entered  on  the  court  rolls  in  the  following  words : — '<  And  lastly  the  said 
homage  did  elect  John  Porter  pinder  for  the  town  of  Fordham  for  the  year  en- 
suing, and  until  another  person  be  chosen  in  his  stead.  And  the  said  John  Por- 
ter came  into  Court,  and  was  duly  sworn  to  execute  the  said  office."  The  first 
entry  on  the  court  rolls  of  the  manner  of  Fordham  Bigeen,  which  can  be  found, 
of  the  appointment  of  any  officer,  is  at  a  court  baron  held  on  the  1st  of  Novem- 
ber 1693.  From  that  period  to  the  year  1810,  when  the  parish  of  Fordham 
was  inclosed,  there  were  four  courts  leet  with  courts  baron,  and  a  great  major- 
ity of  courts  baron  without  a  leet ;  at  which  the  pinders^  and  other  officers  of 
the  manor  were  appointed  and  sworn  in.  In  the  other  instances  of  courts  leet 
*1521  ^°^  cotu-ts  baron  being  held  together  (except  one,  *where  the  pinder  was 
^  appointed  by  homage  only,)  the  pinders  and  other  officers  of  the  manor 
were  elected  by  the  jury  of  the  leet.  From  1739  to  1794  there  were  eight 
consecutive  courts  baron,  at  which  certain  persons  were,  in  like  manner  as  the 
pauper's  father,  elected  pinders  by  die  homage,  and  sworn  in  \  and  there  was 
not  one  instance  on  the  court  rolls  of  any  such  appointment  at  a  court  leet 
held  as  such  only.  There  are  in  all  five  manors  in  the  respondent  parish,  of 
which  the  manor  of  Soham  and  Fordham  is  the  most  extensive ;  but  there  is 
no  paramount  manor.  There  were,  previous  to  the  inclosure  of  the  p^arish, 
three  commons  in  the  manor  of  Fordham  Biggen,  over  which  the  inhabitants 
of  Fordham  had  common  rights.  There  were  also  two  pounds,  one  belonging 
to  the  manor  of  Fordham  Biggen,  the  other  to  the  manor  of  Soham  and  Ford- 
ham. The  only  question  for  the  opinion  of  the  Court  was,  whether  the  pau- 
per's father  was  legally  placed  in  the  office  of  pinder,  under  the  above-men- 
tioned  appointment  by  the  homage  of  the  court  baron  in  1787,  so  as  to  acquire 
a  settlement  in  the  respondent  parish. 

The  case,  stated  as  above,  was  argued  in  Easter  term,  1832,  when  this  Court 
sent  it  back  to  the  sessions,  to  find  whether  the  town  of  Fordham  were  co-ex- 
tensive with  the  parish  of  Fordham,  and  more  or  less  extensive  than  the  manor 
of  Fordham  Biggen.  At  a  subsequent  session,  the  justices  found  that  the  town 
of  Fordham,  was  co-extensive  with  the  parish  of  Fordham,  and  was  more  ex- 
tensive than  the  manor  of  Fordham  Biggen  ]  and  it  confirmed  the  order  of  re- 
moval, subject  as  before  to  the  opinion  of  this  Court. 

*1531  *^^9*  Andrews  (with  whom  was  Grunning),  in  support  of  the  last 
-J  order  of  sessions.  The  appointment  is  illegal.  The  homage  of  a  court 
baron  of  the  manor  could  not  appoint  a  pinder  for  the  town,  which  is  more  ex- 
tensive than  the  manor,  even  if  such  court  could  appoint  at  all ;  for  the  manor 
and  the  town  have  no  connection ;  and  the  mere  fact  of  such  appointments  hav- 
ing been  entered  on  the  rolls  of  the  court  does  now  shew  the  right    But,  fur- 
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ther,  the  homage  have  no  power  of  appointment  at  all :  the  appointment  is 
with  the  court  leet ;  the  reason  of  which  is,  that  the  office  is  derived  from  that 
of  the  reeve,  who  is  an  officer  of  the  court  leet ;  Com.  Dig.  Leet.  (M.  8.) 
The  office  of  pinder  is  not  named  in  any  old  authority;  but  it  is  referred  to  in 
some  cases  which  will  be  cited.     [Pattbson,  J.     Do  vou  find  any  thing  about 
the  homage?    What  business  have  they  to  appoint?    The  lord  of  a  manor 
may  have  such  a  right,  or  the  jury  of  a  court  leet.]    The  homage  have  no  such 
right.    And,  again,  if  thev  had,  the  office  would  confer  no  settlement.     The 
manorial  appointment  conrers  no  settlement,  any  more  than  the  office  of  hog- 
ringer  to  the  lord  of  a  manor,  (a)  [Littledale,  J.   The  office  of  hogringer  to  a 
parish  would  give  a  settlement.]  That  was  so  decided  in  Bex  v.  Whittlesca,  4  T. 
R  807,  where  the  office  was  parochial,  and  the  appointment  was  made  by  the  leet. 
The  words  of  the  statute,  3  W.  &  M.  c.  11,  s.  6,  are,  shall  <*  execute  any  pub- 
lic annual  office  or  charge  in  the  said  town  or  parish,  during  one  whole  year;'' 
which  are  quite  inapplicable  to  the  present  case.  In  Rex  r.  Clixby,  4  B.  &  Ad. 
158,  the  appointment  to  the  office  of  pinder  was  by  the  occupiers  of  the  land 
in  the  parish ;  yet  it  was  held  to  give  *no  settlement.     [Lord^ENMAN,   pic^5^ 
G.  J.    No  regular  appointment  was  shewn  in  that  case.]    At  any  rate,  ■- 
the  service  was  performed ;  and  the  case  therfore  shews  that  the  execution  of 
the  office  is  insufficient,  unless  the  appointment  be  regular.     A  public  office 
should  be  derived  from  the  crown  mecuately  or  immediately ;  and  this  shews 
why  the  appointment  of  the  lord  of  a  manor,  or  his  homage,  gives  no  public 
office.     The  office  of  master  of  a  workhouse  is  not  within  the  statute ;  Bex  v. 
Mersham,  7  East,  167,  (Compare  Bex  y.  Ilminster,  1  East,  88 :  nor  that 
of  organist;  Rex  y.  St.  George,  Hanover  Square,  5  B.  &'  Ad.  571.     No  in- 
dictment would  lie  for  not  serving  the  office  of  pinder;  such  an  officer  is  not 
bound  to  suit  and  service :  nor  is  there  such  an  office  in  all  parishes  or  manors ; 
in  fact  there  appears  nothing  beyond  a  personal  contract  of  service.    In  Jasper 
V.  Eadowes,  11  Mod.  28,  (see  S.  C.  as  Vaspor  v.  Edwards,  12  Mod.  658, 
Lord  Holt  said,  "  the  law  has  not  appointed  any  such  thing  as  a  common 
pound;  they  are  only  by  the  agreement  of  lords  and  tenants;  and  so  are  hay- 
wards  and  keepers  of  potmdsP    [Littledale,  J.    Does  not  parco  fracto  lie 
in  the  case  of  cattle  pounded  in  the  pound  of  the  lord  of  the  manor  T]     (See 
Vaspor  V.  Edwards,  12  Mod.  661,  664.)    That  is  for  a  breach  of  the  peace. 
[Littledale,  J.    That  view  is  not  qmte  consistent  with  there  being  only  a 
contract  between  landlord  and  tenant.]    Perhaps  the  appointment  of  an  officer 
by  the  leet  might  be  a  foundation  for  an  action.     [Littledalej  J.    Then  you 
would  distinguish  between  different  sorts  of  pounds.]     An  officer  appointed  by 
the  leet  would  have  the  power  in  all  the  commons  under  the  jurisdiction  of  the 
leet.     If  this  is  to  be  considered  a  manorial  appointment,  there  ought  to  have 
been  five  appointments,  one  for  each  manor.    '*'The  distinction,  as  to  the  r«]^55 
publicity  of  office,  between  appointments  by  a  court  leet,  and  a  court  baron,  ^ 
was  taken,  on  an  application  for  a  mandamus,  in  Bex  v.  Houlston,  1  Str.  621. 
In  the  case  of  an  office  in  which  the  parishioners  were  interested,  they  would 
take  care  either  not  to  appoint,  or  to  remove,  a  person  likely  to  become  charge- 
able.    A  manor  might  extend  through  several  parishes ;  the  court  might  be 
held  in  one,  and  the  duty  be  exercised,  and  residence  completed  in  another. 
Other  inconveniences  might  be  shewn  to  arise  from  considering  this  a  public 
office  within  the  statute. 

[The  Court  here  asked  the  counsel  on  the  other  side  if  they  were  prepared 
to  maintain  the  legality  of  this  appointment.] 

KeUy  (with  whom  was  John  Smith,)  contrA.  The  question  is,  whether 
a  custom  to  appoint  in  the  manner  found  by  the  case  can  be  supported  \  for,  if 
it  can,  the  Oourt  will  either  infer  the  custom,  or,  if  that  cannot  be  done,  will 
send  the  case  back  to  the  sessions  to  find  the  fact.     But  the  ancient  appoint- 

(a)  See  Lord  Eenyon's  judgment  in  Bex  v.  Wfaittlesea,  4T.  R.  808. 
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menis  fhnush  snffioient  ground  for  inferrbg  the  custom ;  it  cannot  be  assumed 
that  every  person  appointed  committed  a  trespass  by  acting  under  the  appoint- 
ment. [Lord  Denmak,  0.  J.  The  Court  clearly  thought,  on  the  preceding 
argument,  that  they  had  decided  this  case,  subject  to  the  question  of  fact  as  to 
the  extent  of  the  town,  parish,  and  manor;  and  it  is  to  be  regretted  that  it  was 
not  expressly  so  decided.]  There  can  be  no  doubt  that  the  appointment  is  good, 
*1&61  ^  ^^  ^  regards  the  manor ;  and  it  is  ^ot  necessary  that  it  should  run 
^  through  the  whole  pari8h.(a)  [Lord  Denman,  C.  J.  But  the  office 
conferred  is  professedly  one  running  through  all  the  town;  if  such  an  office  can- 
not be  conferred  by  the  homage  oi  this  manor,  how  can  you  support  the  settle- 
ment F]  The  appointment,  as  a  manorial  one,  is  not  impeached.  Now  the  in- 
habitants of  Fordham  had  rights  over  the  commons  in  the  manor  before  the 
indosure,  which  took  place. long  after  the  appointment;  so  that  the  notoriety, 
which  has  been  ftcknowlodged  as  the  proper  criterion  of  the  publicity  of  an 
office,  is  established. 

Per  Ou&iAALi(6)    The  rule  for  quashing  the  last  order  of  sessions  must  be 
discharged.  Order  of  sessions  confirmed. 


The  KINO  againU  The  Lihabitants  of  the  Townahip  of  MIDDLEWICH. 

Saturday,  May  2. 

An  office,  to  confer  a  settlement  under  stat.  3  W.  &  H.  o.  11,  s.  6,  moat  be  annual  in  its 

natore. 
Therefore  where  an  act  ot  paxliament  anthorised  justices  to  appoint  constables  for  such 

period  as  they  should  jodge  expedient,  at  a  salary  not  exceeding  202.  per  annum,  it  was 

held,  that  the  person  appointed  gained  no  settlement,  whether  the  appointment  was  or 

was  not  in  fact  for  a  year. 

On  appeal  against  an  order  of  two  justices,  whereby  Matthew  Currey  Yar- 
wood  was  removed  from  the  township  of  Church  Hulme,  in  the  county  of 
Chester,  to  the  township  of  Middlewich  in  the  same  county,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 
♦1571  ^^^  townships  support  their  own  poor.  The  pauper,  *two  years  be- 
-'  fore  the  date  of  the  oraer,  being  then  settled  in  Middlewich,  was  duly 
appointed,  under  the  Cheshire  Constabulary  Act,(c)  assistant  petty  constable 

(fl)  See  Fittleworth  v,  Pulborough,  Burr.  S.  C.  238.  2  Bott.  187.  pi.  252,  (6th  ed.) 
Bex  V,  Wingham,  Burr.  S.  C.  223.    Bex  v.  Whitchurch,  Burr.  S.  0.  366. 

(6)  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 

(e)  Stat.  10  G.  4,  c.  xcTii.  (local  and  personal,  public,)  entitled,  "An  act  to  enable  the 
magistrates  of  the  county  palatine  of  Chester  to  appoint  special  high  conetablee  for.  the 
sereral  hundreds  of  dirisions,  and  assistant  petty  constables  for  the  sereral  townships,  of 
that  county." 

By  sect.  2,  the  justices  at  quarter  sessions,  upon  certain  recommendation,  may  appoint 
an  assistant  petty  constable  for  any  one  township,  or  for  two  or  more  adjoining  townships 
within  any  hundred  or  dirision,  "  for  snch  period  as  the  said  justices,  assembled  at  any 
quarter  sessions,"  Ac.  "  shall  think  expedient  (except  as  hereinafter  mentioned) ;  and  upon 
anyracancy  in  the  office  of  any  such  assistant  petty  constable,  by  death,  resignation,  efflux 
of  time,  or  otherwise,"  the  quarter  sessions  are  authorised  to  appoint  afresh ;  "provided 
always,  that  no  assistant  petty  constable  appointed  under  this  act  shall  resign  his  said 
office  until  he  shall  hare  given  to  the  justices"  at  petty  sessions,  "  one  calendar  month's 
notice  at  the  least  of  his  intention  to  resign  the  same  office." 

By  Sect.  4,  the  assistant  petty  constable  is  to  take  an  oath  that  he  will  well  and  truly 
serve  the  king,  in  his  office,  Ac.  "  and  that  while  I  shall  continue  to  hold  the  said  office  I 
will,  to  the  best  of  my  skiU  and  knowledge,  discharge  all  the  duties  thereof  faithfully  ac- 
cording to  law." 

By  sect  10,  the  justices  in  quarter  sessions  are  authorised  to  remove  any  assistant  petty 
constable  from  his  office  for  any  misconduct  or  incapacity,  "  or  in  case  they  shall  at  any 
time  think  that  the  necessity  for  the  continuance  of  such  an  officer  has  ceased." 
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for  fourteen  townships  in  the  county  of  Chester,  of  which  Church  Hulme 


one  j  and,  under  that  appointment,  *he  served  the  office  fifteen  months^    r*158 
during  the  whole  of  which  time  he  resided  in  Church  Hulme.  ^ 

The  question  for  the  opinion  of  the  Court  was,  whether  the  pauper  gained  a 
settlement  in  Church  Hulme  hy  serving  an  office. 

Waddington^  in  support  of  the  order  of  sessions.  This,  hy  the  provisions  of 
the  statute,  was  clearly  a  puhlic  office )  but  it  does  not  appear  that  it  was  an 
annual  one  within  stat.  3  W.  &  M.  c.  11,  s.  6.  The  case  states  only  that  the 
pauper  was  ''  duly  appointed ;"  that  does  not  shew  an  appointment  even  for  a 
year,  in  fact,  if  there  could  have  been  a  due  appointment  for  a  less  time,  as 
there  clearly  might,  under  the  local  act.  The  justices,  by  sect.  2,  may  appoint 
for  such  period  as  they  think  expedient,  the  exception  referring  to  the  power  of 
removal  afterwards  given.  By  the  same  section,  the  constable  may  not  resign 
without  a  month's  notice;  it  follows  that,  on  giving  such  notice,  he  may  resign. 
Again,  by  sect.  10,  the  quarter  sessions  have  a  power  of  removal,  it  cannot 
be  said,  in  answer  to  this,  that  a  constable,  though  removeable,  is  still  entitled  to 
continue  in  office  during  the  current  year;  for  the  eleventh  section  gives  the 
petty  sessions  the  power  of  immediate  suspension.  It  is  true  that  there  might 
be,  under  this  act,  an  appointment  in  fact  for  a  vear,  subject  to  the  power  of 
removal ;  but,  as  there  is  a  discretion,  it  cannot  be  assumed  that  the  appoint- 
ment was  for  a  year.  The  oath  is  for  faithful  service  during  the  continuance  of 
the  office,  by  sect.  4 ;  in  annual  offices,  it  is  for  service  during  the  ensuing  year. 
[He  was  then  stopped  by  the  Court.] 

*Evan8,  contra.  It  must  be  assumed  that  this  was  a  general  appoint-  r^j^g 
ment.  [Lord  Denman,  C.  J.  Would  that  be  a  good  appointment  under  *- 
the  act?  Patteson,  J.  Would  it  be  more  than  an  appointment  during  plea- 
sure.] By  sect.  22,  the  salary  is  to  be  annual.  In  Rex  v.  Lew,  8  B.  &  C.  655, 
an  assistant  overseer,  appointed  at  an  annual  salary,  was  held  to  gain  a  settle- 
ment by  his  office ;  and  there  Bayley,  J.,  said,  "  the  pauper  was  to  receive  a 
yearly  salary  for  exercising  the  duties  of  it ;  and  although  he  might  be  removed 
within  the  year,  he  would  continue  in  the  office  for  a  year,  unless  something  was 
done  to  determine  it  within  that  period.''  [Colebidqe,  J.  The  salary  is  not 
to  exceed  a  certain  annual  sum.]  Under  those  words  none  but  an  annual  salary 
could  be  given.  [Littledale,  J.  If  you  hire  a  man  at  an  annual  salary,  it 
means  at  the  rate  of  so  much  per  annum.  Coleridge,  J.  Would  an  appoint- 
ment for  three  months  be  bad  r  if  not,  how  can  the  party  have  an  annual  salary, 
as  you  interpret  the  words  ?]  The  argument  suggested,  as  to  the  power  of  dis- 
charge, is  answered  by  Bex  v.  Lew,  8  B.  &  C.  655.  The  offices  of  parish  clerk, 
(see  R«x  v.  Stogursey,  1  B.  &  Ad.  795,)  and  sexton  give  a  settlement,  though 
they  are  not  confined  to  the  year.  As  to  the  attempted  inference  &om  the  power 
of  resigning  or  giving  a  month's  notice,  such  an  argument  would  destroy  every 
settlement  by  yearly  hiring. 

Lord  Denman,  C.  J.  If  this  office  were  annual  in  its  nature,  we  should  have 
wished  to  see  the  appointment.  But  we  think  that  it  is  not  annual  in  its  nature, 
and  that  it  may  last  for  such  time  as  the  justices  think  '''proper.     The   pi  go 
case  of  Bex  v.  Lew,  8  B.  &  C.  655,  seemed  at  first  to  present  a  difficulty  ^ 
in  the  way  of  this  view.    But,  first,  the  assistant  overseer's  office  corresponds 

By  sect.  11,  any  three  justices,  at  petty  sessions,  of  the  hundred  or  division  for  which 
an  assistant  petty  constable  is  appointed,  may  suspend  him,  and  appoint  another, 
till  the  next  quarter  sessions ;  and  the  justices,  at  such  quarter  sessions,  may  reinstate  or 
remove  him. 

By  sect.  22,  the  justices  at  quarter  sessions,  on  the  recommendation  of  three  justices  at 
petty  sessions  acting  for  any  hundred  or  division,  may  order  a  salary  for  any  assistant 
petty  constable  appointed  for  any  township  within  such  hundred  or  division,  "  provided 
that  such  salary  shall  in  no  case  exceed  the  annual  sum  of  201.  for  each  township." 

By  sect.  23,  the  justices  in  quarter  sessions,  on  like  recommendation,  and  with  the  con- 
sent of  certain  persons  Uierein  mentioned,  may  order,  in  lieu  of  the  above  salary,  "  any 
salary  not  exceeding  601.  per  annum." 
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with  that  of  overseery  which  is  annnal,  and  by  the  statute  (59  G-.  8^  o.  12,  s.  7,) 
it  is  to  continue  till  the  appointment  is  revoked,  or  till  the  officer  resign.  Sec- 
ondly^ the  salary  is  to  be  annual,  by  the  same  section.  Thirdly,  in  Bex  v.  Lew, 
8  B.  &  C.  655,  the  salary  was,  in  fiiot,  annual.  The  case  is,  therefore,  easily 
distinguishable  from  the  present,  where  the  duration  of  the  office  depends  on 
the  discretion  of  the  justices. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  In  Rex  v.  Lew,  8  6.  &  C.  655, 
the  officer  was  an  assistant  overseer,  appointed  under  the  statute  59  G.  8,  c.  12, 
8.  7,  which  directs  that  he  shall  execute  all  such  duties  of  overseer  of  the  poor 
as  shall  be  expressed  in  the  warrant  of  appointment,  in  like  manner  and  as  fully, 
to  all  intents  and  purposes,  as  the  same  may  be  executed  by  an  ordinary  over- 
seer. Now  the  office  of  an  ordinary  overseer  is  annual.  The  person  appointed 
assistant  overseer  is  to  continue  in  office  till  he  shall  resign,  or  till  his  appoint- 
ment shall  be  revoked :  it  is,  therefore,  an  annual  office  defeasible.  Bex  v.  Lew, 
8  B.  &  C.  655,  is,  consequently,  applicable.  By  the  words  in  the  act  now  before 
us,  the  appointment  is  to  be  for  so  long  as  the  justices  think  expedient ;  it  is, 
therefore,  not  an  annual  office. 

PaIteson,  J.  In  Rex  v.  Lew,  8  B.  &  C.  655,  the  appointment,  if  for  less 
than  a  year,  would  not  have  been  valid. 

CoL£BiooE,  J.  I  am  of  the  same  opinion.  If  the  office  were  annual  in  itself 
*1611  ^^  should  recur  to  the  appointment,  *in  order  to  see  whether  it  was 
^  annual  in  fact.  But  here,  even  if  the  appointment  were  in  fact  for  a 
year,  there  is  nothing  to  shew  that  it  would  be  an  annual  office.  I  have  always 
understood  that  the  office  must  be  such  that,  if  the  appointment  were  general, 
it  would  be  assumed  that  the  tenure  of  it  was  to  be  for  a  year. 

Order  of  sessions  confirmed. 


The  KING  against  The  Inhabitants  of  NORTON  B  AVANT.  Saturday,  May  2. 

A  question  arising  at  sessions,  as  to  an  alleged  settlement  bj  hiring  and  serrice  in  a  third 
parish,  the  sessions  quashed  the  order  of  remov^al,  subject  to  a  case,  in  which  the  con- 
tract of  hiring  was  set  out,  and  the  question  for  this  coart  was  stated  to  be,  whether 
the  pauper  gained  a  settlement  by  hiring  and  service  in  the  third  parish :  Held,  that 
this  left  the  question,  whether  the  contract  of  hiring  was  ezceptlre  or  not,  open  to  this 
court 

Pauper  was  hired  to  work  for  a  year,  at  6«.  a  week,  to  work  ten  hours  a  daj,  from  five 
in  the  morning  till  six  in  the  evening ;  and  afterwards  it  was  agreed  that  he  should 
receive  additional  pay  for  over-work:  Held  to  be  an  exceptive  hiring ;  though  the 
pauper  never  in  fact  refused  to  word  over-hours  when  requested. 

On  appeal  against  an  order  of  justices,  whereby  John  White  was  remored 
from  the  parish  of  Norton  Bavant  to  the  parish  of  Frome  Selwood,  the  sessions 
qoashed  the  order,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper's  birth  settlement  was  in  Frome  Selwood  :  the  pauper,  about  eight 
years  ago,  went  to  one  Gutch,  in  the  parish  of  Corsley,  to  hire  himself  as  a  colt 
shearman  :  Gutch  asked  the  pauper  if  he  liked  to  work  for  him  for  a  twelve- 
month, and  offered  him  6s.  a  week,  to  work  ten  hours  a  day,  from  five  o'clock 
in  the  morning  till  six  in  the  evening,  and  to  leave  off  in  the  middle  of  the  day 
on  Saturdays,  so  as  to  make  up  the  ten  hours  a  day.  The  pauper  served  the 
year,  and  slept  in  the  same  parish,  sometimes  at  his  master's,  and  sometimes  at 
nome.  About  a  month  after  the  pauper  entered  into  the  service,  it  was  agreed 
*1621  ^^^^^^  ^^  ^^^  ^^^  master,  *that  the  pauper  was  to  receive  \d.  per 
-'  hour  for  over-hours ;  and  he  continued  to  receive  the  same  to  the  end  of 
the  year.  Sometimes  he  looked  after  the  master's  horse,  and  sometimes  he 
worked  in  the  garden.  At  the  end  of  the  year,  the  pauper  agreed  with  the 
master  to  stay  on  upon  the  same  terms,  with  the  addition  of  6<^.  a  week  more 
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wages.  The  pauper  served  a  seoond  year,  doing  nearly  the  'same  work  as  before. 
The  pauper  during  both  years  worked  over-hours  at  his  master's  request,  and 
never  refused  when  he  was  wanted.  He  was  sometimes  employed  on  Sundays, 
and  was  paid  for  so  doing.  The  pauper  kept  an  aooount  of  his  over-time  by  the  di- 
rection of  his  master,  and  was  asked  by  his  master  if  he  would  sooner  do  the 
over-work  in  his  own  time  or  in  his  master's.  The  pauper  chose  to  work  his 
over-hours  in  the  evening.  The  question  for  the  Court  was,  whether  the  pauper 
gained  a  settlement  by  hiring  and  service  in  Oorseley  ^  if  so,  the  order  of  ses- 
sions to  be  oonfiurmed ;  if  not,  then  quashed. 

Bingham^  in  support  of  the  order  of  sessionst.  It  is  a  question  of  fact, 
whether  this  was  or  was  not  an  exceptive  hiring  \  and  the  sessions,  by  quashing 
the  order,  have  decided  that  it  was  not  exceptive.  The  Court  will  not  now  in- 
terfere with  that  decision;  Bex  v.  St  Andrew  the  Great  Cambridge,  8  B.  &  C. 
664,  Bex  v.  BoslisUm,  8  B.  &  C.  668,  Bex  v.  St.  Martin,  Leicester,  8  B.  A; 
C.  674.  In  Bex  v.  Ardington,  1  A.  &  E.  260,  the  Court  certainly  reversed  a 
decision  of  the  sessions  as  to  the  hirins ;  but  there  only  one  of  the  preceding 
cases,  Bex  v.  St.  Andrew  the  Great,  Campridge,  8  B.  &  C.  664,  appears  to 
'''have  been  cited.  In  Bex  «.  Dunsford,  2  A.  &  E.  568,  this  Court  sent  pci  go 
a  case  back  to  the  sessions,  in  order  that  they  might  find,  as  a  &ct,  whether  ■- 
a  particular  excavation  was  a  mine  or  not.  Supposing  the  question  open,  there 
may  be  a  difficulty,  as  the  Courts  have  themselves  said,  in  ascertaining  any  fixed 
principle  for  determining  whether  a  hiring  be  exceptive  or  not.  The  latest 
authority  is  therefore  the  highest ;  and  that  is  Bex  v.  Ossett-oum-Gawthorpe,  4 
B.  &  Ad.  216,  (see  Ber  v.  St.  Helen's  Auckland,  4  B.  &  Ad.  718,)  where  a 
hiring  was  held  not  to  be  exceptive,  though,  by  the  original  contract  itself,  the 
hours  of  working  were  limited,  with  an  allowance  for  overwork ;  whereas,  in 
the  present  case,  the  allowance  for  over-work  was  not  introduced  till  a  month 
after  the  original  contract  was  entered  into.  It  is  true  that  Taunton,  J.,  dif- 
fered from  the  rest  of  the  Court.  The  test  laid  down  by  Bavley,  J.,  in  Bex  i;. 
Byker,  2  B.  &  C.  120,  whether  the  time  be  <<only  mentioned  as  the  measure  of 
the  wages,"  is  the  safest  and  shews  that  here  the  hiring  was  not  exceptive.  The 
law  requires  a  reasonable  time  only  for  work,  though  the  relation  of  master  and 
servant  continue. 

Barstow  contrd.  The  sessions  have  set  out  ihe  terms  of  the  contract,  to  be 
interpreted  by  this  Court :  they  have  not  found  the  fact  at  all.  The  hiring  is 
exceptive  unless  the  contract  gave  the  master  dominion  over  the  servant  for  an 
entire  year,  and  this  the  ori^nal  contract  clearly  did  not  do :  neither  was  it 
enlarged  by  what  took  place  afterwards :  the  servant  miffht  still  have  refused  to 
work  the  over-hours ;  and  this  state  of  things  continued  throughout.  This  right 
of  option  on  the  part  of  the  ^servant  shews  an  exceptive  hiring,  as  appears  r^-icA 
from  Bex  v,  Birmingham,  9  B.  A  C.  925,  where  Bayley,  J.  <£stinguishes  ^ 
the  case  of  Bex  v.  Byker,  2  B.  &  C.  1 14,  on  this  ground. 

Lord  Denman,  C.  J.  The  first  argument  urged  in  support  of  the  order  of 
sessions  is,  that  they  have  found  the  fact.  I  cannoit  assent  to  that.  They  have 
merely  found,  in  effect,  that  the  settlement  was  gained  in  Corsley  if  there  was 
a  hiring  and  service  for  a  year,  which  is  a  question  left  to  be  determined  by  this 
Court.  Certainly  there  is  some  difficultv  in  reconciling  the  decisions,  as  has 
often  been  said.  But  this  case  is  precisely  the  same  with  Bex  v.  Birmingham, 
9  B.  &  C.  925,  which  Bayley,  J.  distinguishes  from  Bex  v.  Byker,  2  B.  &  C. 
114.  By  the  offer  of  the  master,  the  pauper  was  to  work  for  a  limited  number 
of  hours  during  the  twelemonth,  and  was  not  bound  to  give  any  more  time  to 
his  master.  There  is,  therefore,  an  exception  in  the  original  contract,  of  which 
that  which  took  place  afterwards  formed  no  part.  We  have  been  pressed  with 
the  decision  in  Bex  v.  Ossett-cum-Gawthorpe,  4  B.  &  Ad.  216.  We  did  not 
mean,  by  that  decision,  to  overrule  Bex  v.  Birmingham,  9  B.  &  C.  925,  which 
indeed  we  expressly  distinguished.  I  do  not  deny  that  the  distinction  was 
rather  refined;  and  one  of  my  learned  brothezs  thought  that  the  two  cases  oould 
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not  be  distinguished.  In  Bex  v,  Ossett-cum-Gawthorpei  4  B.  &  Ad.  216^  there 
was^  in  the  first  plaoe,  a  hiring  for  fire  years;  and  then  came  what  we  considered 
as  merely  a  definition  of  the  service  and  wages.  Here  the  actual  contract  is  for 
ten  hours  only  in  the  day,  beyond  which  the  master  conld  not  command  the 
*1651  ^^^^  ^^  ^^®  servant.  Therefore,  without  ^interfering  with  Bex  v. 
•I  Ossett-cnm-Oawthorpe,  4  B.  &  Ad.  216,  we  must  hold  the  order  of  ses- 
sions to  have  been  wrong. 

LiTTUSDALBy  J.  concurred. 

Patteson,  J.  I  am  of  the  same  opinion.  The  sessions  cannot  be  said  to 
have  found  a  hiring  and  service  for  a  year.  In  Rex  v.  Ossett-oum-Gawthorpei 
4  B.  &  Ad.  216, 1  did  not  feel  so  much  pressed  bv  Bex  v.  Birmingham,  9  B. 
&  C.  025,  as  by  Bex  v.  Frome  Selwood,  1  B.  &  Ad.  207,  which  came  nearer  to 
the  case  then  before  us.  But  I  thought  in  Bex  v.  Ossett-cum-Oawthoipe,  4  B. 
ft  Ad.  216,  that  the  master  could  have  compelled  the  service  during  the  addi- 
tional hours.  That  was  the  only  point  as  to  which  there  was  a  difference  of 
'opinion :  we  agreed  as  to  the  principle. 

Coleridge,  J.  I  think  it  would  be  trifling  to  say  that  the  fact  is  found  by 
the  sessions.  They  find  the  settlement  in  Corsley,  Unless  the  hiring  be  excep- 
tive ;  and  that  question  they  leave  open.  It  is  difleult  to  reconcile  all  the 
decisions ;  yet  there  is  no  class  of  cases  in  which  the  principle  is  more  fixed. 
The  difficulty  is  this;  that,  assuming  the  principle,  the  Court  appears  to  have 
come  to  contradictory  opinions  as  to  the  application.  Perhaps,  therefore,  it 
would  be  better  that  the  sessions  should  fina  the  fact ;  for,  when  the  question 
of  fact  is  Bent  here,  and  we  are  put  to  judge  of  it,  we  are  liable  to  inconsistencies. 
But,  taking  this  case  by  itself,  can  we  doubt  that  the  hiring  was  exceptive  ?  It 
is  for  so  many  hours  a  day,  making  up  so  much  in  the  week.  If  so,  can  it  be 
^1681  ^^  ^^^^  ^^  ^^^  ^  exceptedd  ?  I  put  *the  case,  therefore,  upon  this 
^  test :  if  the  servant  had  been  called  upon  to  serve  for  more  time,  could 
he  have  refused  ?  If  he  could,  then  the  hiring  was  exceptive,  and  the  sessionfl 
were  wrong.  The  distinction  betweea  the  master's  time  and  the  servant's  time 
was  afterwards  recognised  by  the  master. 

Order  of  sessions  quashed. 


DEWAB  against  PUBDAY.     Monday^  May  4. 

At  the  close  of  plaintiff's  case  leaye  was  reserred  to  defendaot  to  xnoTe  to  enter  a  non- 
ffnit.  Defendant  offered  evidence,  and  the  jnrj  retired|  and  were  unable  to  agree  upon 
their  rerdict.  The  jndge,  being  pressed  to  discharge  them,  no  counsel  on  either  side 
being  present,  directed  a  nonsuit  on  the  point  which  had  been  reserved. 

On  motion  by  plaintiff  for  a  new  trial :  Held,  that  the  nonsuit  was  irregular,  and  that 
defendant,  in  shewing  cause,  could  not  axgae  the  point  reserved  at  the  close  of  plain- 
tiff's case. 

Case  for  infringing  the  plainti  tTs  copyright  in  the  music  of  a  song.  At  the 
trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex  after  Trinity  term, 
1884,  the  plaintiff  endeavoured  to  prove  that  he  was  the  original  composer ;  and, 
upon  this  part  of  the  case  being  closed,  Sir  J.  Scarlett,  for  the  defendant,  ap- 

5 tied  for  a  nonsuit,  contending  that  there  was  no  evidence  to  go  to  the  juiy. 
'he  Lord  Chief  Justice  inclined  to  this  opinion ;  but  he  refused  to  nonsuit, 
taking,  however,  a  note  of  the  objection.  Evidence  was  then  offered  for  the 
defendant,  to  shew  that  the  composition  was  not  original.  The  Lord  Chief 
Justice  left  the  question  of  originality  to  the  juir,  who  retired  about  four  o'clock 
in  the  afternoon,  and  remained  shut  up  all  night.  At  the  sitting  of  the  Court 
the  next  morning  they  stated  to  the  Lord  Chief  Justice  that  they  were  not 
agreed,,  and  requested  to  be  discharged.  His  lordship  sent  them  back ;  but 
they  afterwards  informed  him  again,  by  message,  that  they  were  not  likely  to 
agree.    The  Lord  Chief  Justice  then  desired  them  to  attend  in  Court,  and 
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directed  inquiry  to  be  made  for  *the  plaintiff's  counsel ;  but,  they  not   r^ei  g<7 
appearing,  nis  lordship^  acting  upon  the  opinion  he  had  entertained  on    ■- 
the  preceding  day,  directed  a  nonsuit,  no  council  on  either  side  being  present. 

Sir  John  CampheUj  Attorney-General,  in  the  ensuing  term,  moved  for  a  rule 
to  shew  cause  why  the  nonsuit  should  not  be  set  aside  and  a  new  trial  had.  He 
contended  that,  under  these  circumstances,  the  Lord  Chief  Justice  had  no  au- 
thority to  direct  a  nonsuit.  The  only  regular  course  would  have  been  to  call 
upon  the  parties  to  consent  that  the  jury  should  be  discharged.  Where  a  plain- 
tiff is  nonsuited,  the  supposition  is  that,  the  jury  having  agreed  upon  their  ver- 
dict, he  is  called  upon  to  hear  it,  but  does  not  appear.  He  may  appear,  and  in 
that  case  the  Judge  cannot  nonsuit.  A  nonsuit  may  take  place  upon  the  proof 
given  by  the  plaintiff:  it  is  then  supposed  that  the  Judge,  upon  the  evidence  as 
it  stands,  would  direct  a  verdict  for  ihe  defendant,  and  that  they  would  find  ac- 
cording to  that  direction,  were  it  not  that  the  plaintiff,  being  called  upon  to  hear 
the  verdict,  absents  himself.  But  when  the  jury  have  withdrawn,  and  are  ac- 
tually in  deliberation  on  their  verdict,  and  are  not  agreed,  the  Judge  cannot  call' 
the  plaintiff  to  hear  the  verdict,  nor  is  there  any  reason  for  his  appearing 
in  Court.  Besides,  no  one  has  a  right  to  demand  the  plaintiff  but  the  de- 
fendant. The  Judge  cannot,  of  his  own  mere  motion,  direct  a  nonsuit.  The 
law  on  this  subject  is  stated,  with  the  authorities,  in  2  Tidd's  Practice,  867 — 
9,  9th  edit.(a),  and  is  illustrated  by  the  form  of  entering  a  nonsuit  on  the  postea, 
Tidd's  Forms,  p.  323,  ed.  1828.  Here  the  record  could  ^ot,  with  truth,  r«-tgo 
have  been  made  up  according  to  that  precedent.  ^ 

A  rule  nisi  having  been  granted,  and  the  case  beins  now  called  on.  Sir  W,  W, 
Folktt,  who  shewed  cause,  was  asked  by  the  Court  if  he  could  support  the  pro- 
ceeding which  had  taken  place  at  the  trial,  and 

Lord  Denman,  C.  J.  said,  I  think  it  necessary  to  state  that  I  should  not, 
under  such  circumstances,  pursue  the  same  course  aeain.  I  should  either  say 
that  the  time  was  come  when  it  was  necessary  to  discharge  the  jury,  or,  if  that 
were  not  so,  keep  them  together.  I  think  that  what  I  did  was  done  unadvisedly. 
The  question,  therefore,  now  comes  to  be,  whether  the  parties  appear  here  in  the 
same  situation  as  if,  after  the  objection  had  been  raised  at  the  trial  on  the  in- 
sufficiency of  the  plaintiff's  case,  and  the  point  reserved  by  me,  a  verdict  had 
been  taken  for  the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter  a  non- 
suit. And  if  so,  the  further  question  is,  whether,  upon  the  plaintiff's  case,  there 
was  evidence  to  go  to  the  jury. 

Sir  W.  W,  FoUett  and  Crompton  now  shewed  cause.  There  was  no  evidence 
of  title,  to  go  to  the  jury,  and  it  is  now  competent  to  the  defendant  to  insist 
upon  that  ground  of  nonsuit.  Where  a  point  is  reserved  at  the  trial  of  a  cause, 
there  is  always  an  understood  agreement  that  the  parties  shall  take  the  opinion 
of  the  Court,  and  that  the  Court  shall  stand  in  the  same  situation  as  the  Judge 
did  at  the  trial  when  the  point  was  taken.  If  the  defendant  was  at  that  time 
entitled  to  have  the  plaintiff  called,  the  proceeding  afterwards  does  not  take 
away  that  right.  If  the  jury  had  found  for  the  plaintiff,  the  defendant  clearly 
might  have  moved.  *He  is  not  to  be  in  a  worse  situation  because  the  r:»i  go 
jury  have  not  so  found.  If  there  had  been  a  verdict  for  the  plaintiff,  ^ 
the  defendant  would  have  made  the  motion ;  as  the  case  stands,  the  plaintiff 
makes  it.  There  is  no  essential  difference.  (The  argument  upon  the  evidence 
is  omitted.) 

Sir  J.  CampbeU,  Attorney-General,  and  Thesiger^  contrd.  The  nonsuit  was 
wrong,  because  the  plaintiff  did  not  make  default  by  failing  to  appear  when 
there  was  no  right  to  call  him.     Then,  does  it  make  any  difference  that,  in  a 

?revious  stage  of  the  trial,  liberty  had  been  reserved  to  move  to  enter  a  nonsuit  ? 
'he  power  to  reserve  such  liberty  is  founded  on  the  consent  of  parties,  and  must 
be  limited  by  it.  A  plaintiff,  instead  of  agreeing  to  this  course,  may  tender  a 
bill  of  exceptions.     Here  the  plaintiff  consented,  on  condition  that  the  trial 

(a)  And  see  3  Bl.  comm.  376. 
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idioald  proceed,  and  upon  the  understanding  tbat  bis  consent  would  not  be  acted 
upon  unless  he  obtained  a  verdict.  But,  as  the  case  now  stands,  the  plaintiff 
has  lost  the  advantage  which  he  would  have  had,  if  the  verdict  hiid  been  given 
for  him.  If  he  had  had  a  verdict,  and  the  Court  had  decided  in  his  favour  upon  the 
motion  to  enter  a  nonsuit,  he  would  have  had  judgment  and  execution.  But 
now,  if  the  defendant  may  proceed  upon  the  reserved  point,  the  plaintiff,  on  the 
one  hand,  runs  the  risk  of  a  judgment  of  nonsuit,  while,  on  the  other,  if  the 
Court  decides  with  him,  he  can  only  have  a  new  trial.  [Patteson,  J.  If  our 
judgment  were  for  the  plaintiff,  how  could  we  put  him  in  the  same  situation  as 
to  damages,  as  if  a  verdict  had  been  found  for  him  ?J 

Lord  Penman,  C.  J.  I  am  satisfied  that  this  rule  must  be  made  absolute. 
*1701  ^  ^^  ^^  thought  the  ^plaintiff  would  have  been  in  no  better  situation  if 
•■  a  verdict  had  originally  been  entered  for  him,  than  he  is  now.  But  on 
consideration  I  find  that  this  is  not  so.  A  party  when  called  to  hear  the  ver- 
dict may  appear  or  not,  as  he  thinks  proper ;  he  need  not  be  nonsuited.  That 
which  took  place  here,  was  the  ordinary  mode  in  which  parties  agree  to  be 
bound,  as  to  the  entry  of  a  nonsuit,  by  the  opinion  of  the  Court.  The  plaintiff 
may  be  considered  as  having  said: — ^'The  condition  of  my  agreeing  to  this 
course  is,  that  the  cause  do  now  proceed :  in  that  case  I  have  no  objection  to 
submit  to  a  nonsuit,  if  the  Court,  at  a  future  time,  should  think  it  proper.''  A 
phuntiff  has  a  right,  in  making  such  agreement,  to  insist  upon  the  chance  of  a 
verdict  in  his  favour ;  and  here,  the  circumstances  under  which  the  liberty  to 
move  was  reserved,  entitled  the  plaintiff  to  that  chance.  Having*  lost  it,  he  may 
withdraw  the  consent  which  he  gave  at  the  trial. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  The  plaintiff's  consent  was 
given  on  the  supposition  that  he  obtained  a  verdict. 

Patteson,  J.  When  leave  is  reserved,  by  consent  of  parties,  to  move  to  enter 
a  nonsuit,  it  is  on  the  understanding  that  the  cause  wiU  go  on  and  plaintiff  ob- 
tain a  verdict.  If  by  any  circumstance  he  loses  that  benefit,  the  consent  does 
not  hold.  That  was  the  case  here.  If,  from  necessity,  the  juiy  had  been  dis- 
charged, the  consequence  would  have  been  the  same. 

Colebidoe,  J.  I  am  of  the  same  opinion.  When  leave  was  reserved  to 
^-^^  move  to  enter  a  nonsuit,  the  ^plaintiff,  in  consenting  to  that  course, 
-I  waived  his  common  law  right  of  having  the  facts  submitted  to  a  jury. 
That  waiver  was  upon  a  condition  which  failed.  Bule  absolute. 
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A  terrant,  discharged  for  improper  condHct,  cannot  recover  anjpart  of  the  salary  cnrrent 
from  the  last  paj  day  at  the  time  of  his  dismissal. 

A  master,  who  has  dismissed  a  serrant,  may  justify  the  diamissal  bj  shewing  that  at  the 
time  of  the  dismissal  he  knew  the  servant  to  have  committed  an  act  which  justified  it; 
and  a  jury  ought  not  to  be  asked  whether  the  master  was  induced  to  dismiss  him  by 
that  act  or  by  some  other  cause. 

A  clerk  employed  by  a  company  to  enter  proceedings  in  their  minute  book,  entered  on  the 
margin  of  the  minute  book  a  protest  in  his  own  name  against  a  somtiions  for  appointing 
a  successor  to  himself:  Held,  that  a  jury  were  justified  in  finding  this  to  be  a  sufficient 
cause  of  dismissal. 

A  plaintiff  declared  that  the  defendants,  a  company,  had  employed  him  at  a  quarterly 
salary ;  the  minute  book  of  his  appointment  shewed  an  annual  salary  only,  but  sev- 
eral quarterly  payments  were  proved,  and  no  annual  one.  Semble,  that  no  variance 
appeared. 

Qiuere,  per  Colibidoi,  J.,  whether,  if  a  servant,  hired  for  a  year,  be  improperly  dismissed 
in  the  middle  of  a  year,  he  can  sue  in  assumpsit  for  the  wages  for  that  year,  or  is  con- 
fined to  a  special  action  for  an  improper  dismissal. 

Debt.     The  declaration  stated  that  the  phuntiff,  on  the  10th  of  June,  1830, 
was  nominated,  appointed,  and  retained  by  the  Hungerford  Market  Comply 
Vol.  XXX.— 7 
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to  be,  and  beeame,  clerk  of  the  company^  at  a  salary  of  200^.  per  annanii  which 
it  was  agreed  should  be  paid  quarterly  on  certain  days  mentioned  in  the  declara- 
tion ;  that  the  plaintiff  continued  clerk  from  thenceforth  to  the  commencement 
of  the  action;  and  that  150^.  became  and  was  due  to  him  on  the  25th  of  De- 
cember, 1833;  for  three  quarters'  salary.  Plea,  nil  debet.  On  the  trial  before 
Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex,  June,  1884,  admissions, 
signed  by  both  parties,  were  read,  to  the  effect  that,  at  the  court  of  directors  of 
the  company  held  on  the  10th  of  June,  1830,  the  plaintiff  was  appointed  clerk 
of  the  company  by  a  minute  made  in  the  minute  book  of  the  company's  proceed- 
ings, expressing  *the  annual  amount  of  the  salary,  but  not  the  times  of  r^ei  ^o 
payment :  and  it  was  proved  that  up  to  the  25th  of  March,  1833,  the  ^  ' 
salary  was  paid  quarterly.  It  was  then  objected  that  there  was  a  variance,  the 
declaration  described  the  contract  to  be  for  a  quarterly  payment,  while  the 
minute  showed  only  a  yearly  salary.  The  Lord  Chief  Justioe  refused  to  stop 
the  case.  Evidence  was  adduced  on  the  part  of  the  plaintiff  to  show  that  he 
continued  to  act  as  clerk  till  the  17th  of  April  1833,  and  that  he  subsequently 
offered  and  was  willing  to  remain  in  the  service.  For  the  defendants  it  was 
proved  that  the  directors,  having  determined  to  dismiss  the  plaintiff,  came  to  a 
resolution,  which  was  entered  by  him  as  clerk  in  the  minute  book,  on  the  llth 
of  April  1833,  to  call  a  court  of  directors  for  the  17th  to  elect  his  successor ; 
that  they  directed  him  to  summon  the  directors  accordingly,  which  he  did;  and 
that,  to  the  entry  of  the  resolution  in  the  book,  he  subjoined  a  protest  in  his 
own  handwriting  against  the  proceeding.  At  the  meeting  on  th&  17th  he  was 
dismissed,  and  was  not  afterwards  suffered  to  serve.  It  waa  contended  that  the 
plaintiff,  having  been  dismissed  for  sufficient  cause,  was  not  entitled  to  any  por- 
tion of  his  current  salary.  The  Lord  Chief  Justice  desired  the  jury  to  say 
whether  the  fact  of  the  plaintiff  having  entered  the  protest  justified  his  dismissal 
without  notice.  The  jury,  under  the  direction  of  the  Lord  Chief  Justice,  found 
a  verdict  for  the  plaintiff,  with  121.  damages,  being  the  portion  of  salary  due 
rateably,  on  the  17th  of  April,  since  the  preceding  quarter  day.  And  they 
found  expressly,  in  answer  to  a  question  from  his  lordship,  that  the  defendants 
were  justified  in  dismissing  the  plaintiff  after  his  entry  of  the  protest.  Leave 
was  given  to  move  '''to  increase  the  verdict  to  150/.,  being  the  salary  due  pici  70 
to  the  end  of  the  year  current  at  the  time  of  the  dismissal ;  with  leave  ■- 
also  to  the  defendants  to  move  to  enter  a  nonsuit.  Bules  were  obtained 
accordingly,  in  Michaelmas  term  last ;  and  both  rules  now  came  on  together. 

Sir  W,  W,  FoUeU  and  J,  Henderson  for  the  plaintiff.  The  alleged  variance, 
if  it  were  admitted,  is  immaterial ;  and  the  Court  would,  if  necessary,  exercise 
the  power  of  giving  judgment  after  verdict,  according  to  the  very  right  and  jus* 
tice  of  the  case,  under  st.  3  &  4  W.  4,  c.  42,  s.  24.  The  Judge  at  nisi  prius 
might  have  amended,  under  section  23.  But  there  is  no  variance.  The  minute 
was  not  the  contract;  and  the  declaration  does  not  assume  to  describe  any  in- 
strument of  agreement.  It  is  true  that  the  statute  (11  6.  4,  c.  Ixx.,  local  and 
personal,  public,)  which  encorporates  the  company  enacts  (bv  s.  29.)  that  all 
acts,  orders,  resolutions,  and  proceedings  of  the  company  shall  be  entered  in  a 
proper  book  or  books;  but  this  does  not  show  that  the  direcion^  who,  under' 
sect.  46,  have  power  of  appointing  and  displacing  the  derk,  cannot  exercise  that 
power  except  by  writing.  iKeUy,  for  the  defendants,  here  intimated  that  he 
should  not  insist  that  me  appointment  must  be  in  writing.]  Then  the  acting 
proved  the  appointment  as  clerk,  and  the  fact  of  quarterly  payment  sufficiently 
proved  the  agreement  to  pay  quarterly.  The  pluntiff  is  entitled  for  the  j^par's 
salary  current  at  the  time  of  the  dismissal,  unless  he  was  dismissed  for  sufficient 
cause ;  Fawcett  v.  Cash,  5  B.  &  Ad.  904,  Beeston  y.  Collyer,  4  Bing.  809 :  and 
his  readiness  and  liability  to  serve  during  the  residue  of  his  term  are  equivalent 
to  actual  service :  Oandell  v.  *Pontigny,  4  Camp.  875.  Assuming  that  r*!  74 
dismissal  for  a  sufficient  cause  would  bar  the  right  to  any  current  salary,  I- 
according  to  the  cases  of  Spain  v.  Amott,  2  Stark.  N.  P.  C.  256,  and  Turner  v. 
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Sobinaoiii  5  B.  &  Ad.  780^  the.  answer  to  the  objeotion  in  tlus  respeot  is,  that 
the  entry  in  the  minute  book  was  not  the  cause  of  dismissaL  The  dismissal  it 
is  manifest,  was  previously  determined  on,  and  the  justification  now  set  up  for 
it  is  the  act  of  complaining  against  it  [Lord  Denman,  C.  J.  The  dismissal 
originaUy  intended  would  have  been  no  more  than  an  exercise  of  a  master's 
right  to  determine  the  service,  paviuj;  whatever  salary  would  have  been  in  law 
due  and  payable  in  the  absence  of  misconduct:  here  the  plaintiff  after  writing 
the  protest,  issued  the  summons,  and  remained  and  acted  as  clerk  till  the  17th. 
The  misconduct  was  during  the  service.]  The  dismissal  would  have  taken  place 
at  the  same  time,  even  if  the  protest  had  not  been  made ;  and  the  defendants  never 
till  the  trial  assigned  that  as  the  cause.  Suppose  a  servant  ffuilty  of  misconduct 
in  June,  and  that  the  master  knowing  it  retains  him  till  ISovember,  would  the 
right  to  current  salary  be  destroyed?  [Lord  Obnman,  C.  J.  Ln  that  case  a 
condonation  might  be  presumed.]  Or  suppose  a  master,  in  iterance  of  misp 
conduct,  dismisses  a  servant,  can  the  misconduct  be  set  up  as  determining  a 
contract  which  was  deliberately  determined  on  another  ground?  [Lord  Den- 
HAN,  C.  J.  Li  the  present  case  the  misconduct  was  kaown :  and  we  cannot 
say  that  the  employers  were  bound  to  allege  it  at  the  time  as  the  reason  of  dis- 
missal, nor  can  we  inquire  as  to  their  motives :  if.  a  sufficient  cause  of  dismissal 
*17'i1  ^^^9  ^^^7  ^^  ^  nght  to  use  it.]  It  should  at  least  have  *been  put 
-I  to  the  jury  as  a  distinct  question,  whether,  in  fact,  the  .plaintiff  was  dis- 
missed for  the  cause  which  they  found  to  be  sufficient.  But  that  finding  can- 
not itself  be  supported. '  The  act  now  complained  of,  if  it  can  be  considered  the 
cause,  is  not  a  sufficient  cause.  A  fault,  which  is  to  operate  so  as  to  deprive  a 
party  of  the  right  to  remuneration  even  for  past  labours,  must  be  of  a  serious 
idnd,  and  must  involve  moral  misconduct,  wilful  disobedience,,  or  habitual  nes- 
lect;  Callo  V.  Brouncker,  4  C.  &  P.  518.  In  Turner  v.  Bobinson,  5  B.  &  Ad. 
789,  the  act  complained  of  was  the  inducing  the  master's  apprentice  to  run 
away  and  go  to  America.  In  the  present  case,  there  was  merely  the  writing  of 
a  few  lines  in  a  rough  minute  book.  [Lord  Denman,  C.  J.  That  point  was 
not  taken;  and  the  jurv  have  found  that  the  cause  was  sufficient.] 

Kdfyf  for  the  defencfants.  There  was  material  variance.  This  point  has  been 
argued  as  if  the  minute  was  not  the  contract.  The  admissions  made  by  both 
parties,  and  read  at  the  trial,  expressly  state  that  the  plaintiff  was  apppointed 
clerk  by  a  minute  of  the  court  of  directors,  at  a  yearly  salary,  which  implies  a 
yearly  payment.  [Lord  Denman,  C.  J.  Why  might  not  the  directors  have 
afterwards  agrc^  that  the  salary  should  be  paid  quarterlv  7]  There  is  no  proof 
that  they  did.  The  agreement  to  pay  quarterly  should  have  been  proved,  and 
not  left  to  inference,  in  opposition  to  the  le^  effect  of  a  written  contract.  The 
statute  constituting  the  company  requires  Uxe  presence  of  five  directors  to  give 
validity  to  their  acts,  (stat.  11  Q.  4,  c.  Ixx,  (local  and  personal,  public)  sects. 
*17fi1  ^^'  ^^)  ^  ^^^  ^^  should  have  been  expressly  proved  that  this  was  com- 
^  plied  *with  at  some  meeting  at  which  an  agreement  for  a  quarterly  salary, 
as  described  in  the  declaration,  was  made.  The  declaratbn  alleges  that  the 
phdntiff  remained  clerk.  The  jury  have  not  found  that  he  did  so :  and  the  re« 
ktion  of  master  and  servant  does  not  continue  after  dismissal.  The  action  is, 
therefore,  misconceived;  it  should  have  been  brought  for  dismissing  without 
sufficient  cause;  Hulle  v,  Heishtman,  2  East,  145.  The  finding  of  the  jury 
is,  in  effect,  a  verdict  for  the  defendants.  It  is  not  necessary  that  the  jury  should 
have  said  that  the  dismissal  was  founded  on  the  act  of  writing  the  protest,  or 
that  the  master  should  state  every  ground  of  objection.  Evidence  of  sufficient 
ground  justifies  the  dismissal.  Then,  if  the  dismissal  be  justifiable,  the  plain- 
tiff can  recover  no  salary  for  the  current  quarter;  Spain  v.  Amott^2  Stadc.  N. 
P.  C.  256. 

Lord  Denman,  C.  J.  One  of  the  grounds  upon  which  the  rule  for  a  nonsuit 
was  granted  was,  that  the  contract  was  not  proved  as  laid :  the  sslary  being  stated 
in  the  declaration  to  be  payable  quarterly,  and  the  proof  being,  as. was  con- 
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tended,  only  of  a  yearly  hiring.     On  tfa'e  other  hand,  the  plaintiff  contende<l 
that  he  was  entitled  to  haye  the  damages  increased  to  the  fuU  salary  for  the  re- 
maining three  quarters  of  the  year,  inasmach  as  he  was  improperly  dismissed. 
I  think  that  the  difference  between  the  contract  set  out  in  the  declaration,  and 
the  entry  in  the  minutes,  is  immaterial;  and  that  there  is  no  variance.     It  is 
quite  possible  that,  after  the  contract  described  in  the  minutes  had  been  effected, 
tne  plaintiff  mieht  have  insisted  on  the  payments  being  *made  every  r^i^i  77 
quarter.     But  uie  rule  for  a  nonsuit  must  be  made  absolute  on  another  '- 
ground,  namely,  that  the  plaintiff  must  be  held  to  have  been  properly  dis- 
charged }  so  that  the  discussion  of  any  other  argument  urged  in  favour  of  the 
nonsuit  becomes  unnecessary.    Turner  v.  Robinson,  5  B.  &  Ad.  789,  and  many 
other  cases,  have  shown,  that  if  a  party,  hired  for  a  certain  time,  so  conduct 
himself  that  he  cannot  give  the  consideration  for  his  salary,  he  shall  forfeit  the 
current  salary,  ctven  for  the  time  during  which  he  has  served.     Now  it  is  not 
necessary  that  a  master,  having  good  ground  of  dismissal,  should  either  state  it 
to  the  servant,  or  act  upon  it.    It  is  enough  if  it  exist,  and  if  there  be  improper 
conduct  in  fact.     Suppose  a  servant  had  heard  that  his  master  intended  to 
dismiss  him  without  notice,  and  were  to  insult  him  in  consequence :  it  is  clear 
that  the  insult  would  justify  the  master  in  dismissing  the  servant ;  and  yet,  if 
he  intended  to  dismiss  him  independently  of  the  insult,  the  motive  for  the  dis- 
missal would  be  different  from  such  ground  of  justification.    It  is  unnecessary 
to  discuss  how  it  would  be,  if  the  master,  at  the  time  of  the  dismissal,  had  no 
knowledge  of  the  fact  which  was  to  justify  it;  yet  I  think  the  justification  would 
be  good,  even  if  the  &ct,  existing  at  the  time,  were  not  known  to  the  master. 
Here  the  jury  have  found  the  existence  of  a  cause  justifying  the  dismissal. 
Although,  therefore,  it  has  been  ably  argued  for  the  plaintiff,  that  it  was  neces- 
sary for  the  dismissal  to  be  traced  to  that  cause,  yet,  as  I  think  the  existence  of 
the  justification  sufficient,  whether  that  was  or  was  not  the  motive  of  the  dis- 
missal, I  hold  that  the  plaintiff  has  incapacitated  ^himself  from  com-  r*iyo 
plaining,  and  that  the  rule  for  a  nonsuit  must  be  made  absolute.  ^ 

LiTTiiDALE)  J.  I  think  the  plaintiff  can  recover  nothing.  The  question  was 
put  to  the  jury,  whether  his  making  the  entry  of  his  protest  was  a  sufficient 
ground  of  dismissal,  and  they  found  that  it  was.  Then,  there  being  a  sufficient 
ground,  the  counsel  for  the  plaintiff  say  that  such  a  cause  will  not  justify  the 
dismissal,  unless  acted  upon  in  fact.  It  seems  to  me  that  the  law  is  otherwise. 
It  is  sufficient  if  the  cause  exist :  the  plaintiff  is  not  entitled  to  object  that  that 
is  not  the  cause  for  which  he  was  dismissed.  Again,  if  his  dismissal  be  justi- 
fiable for  his  misconduct,  he  cannot  recover  any  of  the  current  salary.  I  need 
not,  therefore,  discuss  the  question  of  variance ;  but,  if  it  were  necessary,  I 
should  say,  that  the  fact  of  quarterly  payments  was  sufficient  to  warrant  a  jury 
in  inferring  that  an  agreement  for  a  salary,  to  be  paid  quarterly,  took  place  after 
the  minute  was  made. 

Patteson,  J.  If  it  were  necessary  to  decide  upon  the  ground  of  variance, 
I  should  say  that  there  was  none.  I  think  the  contract  for  quarterly  payment 
may  be  presumed  on  these  facts.  But  the  other  ground  renders  it  unnecessary 
to  determine  this  question.  The  jury  found  that  there  was  a  sufficient  cause  for 
dismissal  existing  in  fact.  Neither  the  Court  nor  the  jury  can  discuss  the  ulti- 
mate motive.  If  a  justifying  cause  exist,  the  master  may  assign  it,  whenever 
the  action  is  brought ;  and  whether  any  other  cause  exist,  is  not  material.  It 
may  be  that  a  master  dislikes  a  servant,  and  chooses  to  take  advantage  of  some 
improper  act.  It  was  put,  at  *one  time,  as  if  the  cause  arose  after  the  r^tci^o  . 
dismissal ;  but  that  was  not  the  fact.  The  plaintiff  himself  sends  out  *- 
the  notice  for  the  meeting  of  the  17th,  and  he  enters  his  protest,  as  clerk.  He 
was,  therefore,  by  his  own  showing,  clerk  on  the  11th  of  April.  By  his  own 
act,  he  gives  the  defendants  the  power  of  displacing  him,  if  they  had  it  not 
before.  K  we  were  to  hold  that  it  was  necessary  to  trace  the  dismissal  to  the 
sot  which  is  to  justify  it,  it  would  follow  that  a  master^  who  had  made  up  his 
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mind  to  dismiss  a  seryant,  would  give  a  serrant,  if  he  discorered  his  master's 
intention,  license  to  act  just  as  he  pleased  afterwards.  We  cannot  dive  into  the 
meaning  of  parties.  If  the  cause  exist,  and  the  master  know  of  it  (for  on  this 
occasion  we  need  go  no  further  than  that),  it  is  a  good  cround  for  the  dismissal. 
GoiiEiLiDGE,  J.  This  1^  for  a  nonsuit  was  ohtained  on  three  munds.  The 
first  was,  that  of  Tarianoe>  tfn(U  agree  that  the  application  must  nave  prevailed 
if  there  had  been  one:  but  ^here.was  abundant  evidence  to  support  the  state- 
ment in  the  declaration.  The*  seebnd  ground  was,  that  the  action  was  miscon- 
ceived, and  that  the  declaration  sb^iqld  have  contained  a  special  count  for  dis- 
charging the  plaintiff  from  the  ser^ie^'. .  If  it  were  necessary,  I  should  have 
wished  for  time  to  consider  how  far  lhis*<)uestion  is  determined  by  the  doctrine 
laid  down  by  Lord  Tenterden  in  Archard'^rHomor,  3  C.  &  P.  849.  But  that 
need  not  be  discussed,  if  the  third  grouild/fiEged  for  the  nonsuit  be  tenable ; 
and  I  think  it  is.  Although  a  party  be  hired* tor  a  given  time,  the  master  is 
*1801  J^^^^^  ^^  dismissing  him  for  misconduct^ lind  in  that  case  he  cannot 
•>  ^recover  pro  rata.  ^  to  the  existence  of  a^st^cient  cause,  the  jury 
have  found  it ;  and  they  were  right  in  so  doing.  ^E^^aet  of  entering  the  pro- 
test on  the  minute  book  was  inconsistent  with  his  seiVie^;*^  servant  of  this  kind 
if  allowed  to  do  such  acts,  would  be  useless.  But  then  it*igjsaid  that  it  should 
have  been^ut  to  the  jury,  whether  this  cause  was  the  op6faHi^motive  for  the 
dismissal.  I  own  that  I  was  impressed  for  a  considerable  ti^^ith  the  weight 
of  this  argument.  But  I  think  that  when  a  master,  sued  for  tHtges,  defends 
himself  upon  the  ground  that  he  had  dismissed  the  servant,  and  that  there  was 
in  fact  something  which  justified  the  dismissal,  that  presents  an  intelligible  issue 
to  a  jury :  whereas,  if  the  inquiry  were  to  be,  whether  this  justifying  cause 
operated  in  the  master's  mind,  a  jury,  in  the  ^at  majority  of  cases,  could  not 
pronounce  a  satisfieu^tory  verdict.  I  think  it  is  enough  to  shew  a  justification 
existing  in  point  of  fiict. 

Bule  for  a  nonsuit  absolute.(a) 

Rule  for  increasing  the  damages^  discharged. 
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Declaration,  ia  trespass,  described  the  locus  in  qno  by  abnttals  on  the  north,  east,  south 
and  west,  seyerally :  and  it  was  said  to  abut,  on  the  south  and  west,  "  towards"  certain 
places  named.  The  defendant  pleaded  only  a  justification,  in  respect  of  his  seisin  of 
the  locns  in  qno  which  he  averred  to  be  parcel  of  the  manor  of  H.,  and  to  ha^e  been 
demised  to  him  by  copy  of  court  roll.  The  plaintilT  denied  that  it  was  parcel,  &c  On 
the  trial,  the  plaintiff  applied  his  eyidence  to  a  triangular  piece  of  land,  not  continuous 
on  all  sides  to  the  places  mentioned  in  the  abuttals,  but  sitipated  within  their  limits : 

Held,  first,  that  the  statement  of  abuttals  could  not  be  objected  to,  on  the  trial,  as  insuffi- 
cient in  itself. 

Secondly,  that  the  plaintiff  might  apply  it,  though  not  with  strict  correctness,  to  the  tri- 
angular piece  of  land. 

Thirdly,  that  the  defendant  could  not  prove  his  justification  in  respect  of  another  piece  of 
land,  also  situated  within  the  limits  of  the  several  places  named  in  the  abuttals,  but  not 
contiguous  to  them  on  all  sides. 

Trespass  for  breaking  and  entering  plaintiff's  close,  described  in  the  declar- 
ation as  '<  abutting  on  the  south  towards  a  certain  highway  in  the  parish  of 
Hurstperpoint,  in  the  county  of  Sussex ;  towards  the  north  on  certain  land ;  on 
the  east  on  premises  in  the  occupation  of  plaintiff;  and  on  the  west  towards 
certain  premises  in  the  occupation  of  the  defendant,  and  situate  in  the  county 
aforesaid.''  Plea,  that  the  said  close  in  which  &o.,  was,  and  from  time  imme- 
morial has  been,  within  and  parcel  of  the  manor  of  Hurstperpoint  in  the  county 
of  Sussex,  and  a  customary  tenement  of  that  manor,  demised  and  demisable 

(a)  See  Thomas  v.  Williams,  1  A.  ft  B.  686.' 
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by  copy  of  the  court  rollff  in  fee-simple  or  otherwise^  at  the  will  of  the  lord,  ac- 
cording to  the  custom,  &c. :  the  plea  then  went  on  to  state  a  grant  bv  copy  of 
court  roll,  to  the  defendant,  of  the  close  in  question,  his  entry,  and  that  he 
thereby  became  seised  in  fee :  and  it  justified  the  alleged  trespass  in  respect  of 
such  mnt  and  seisin.  Beplication,  traveroin^that  the  close  in  question  was 
parcel  of  the  manor  of  Hurstperpoint :  and  issue  the^Bon. 

At  the  trial  before  Littledfde,  J.,  at  the  summeV  assizes  for  Sussex,  18S4,  the 
defendant's  council  objected,  before  any  eVicLence  was  given,  to  the  description 
of  the  abuttals  in  the  declaration ;  but  tli^learned  Judge  permitted  the  trial  to 
proceed,  giving  leave  to  the  defendant;  to  move  ^to  enter  a  nonsuit.  The  pici  go 
defendant  proved  that  he  held  of  thcljosd  of  the  manor  of  Hurstperpoint  I- 
a  customary  tenement  called  The  Reeves,  to  which  the  description  of  the  close 
set  out  by  the  plaintiff  was  ^p^Ucable.  Contradictory  evidence  (of  acts  of 
ownership,  &0.)  was  given, .on  tWfeUowing  question ;  viz.  whether  The  Reeves 
comprehended  a  triangular  j^ion  of  the  ground,  to  which,  taken  by  itself,  the 
statement  of  abuttals,  afl'ffV  ^  it  went,  was  applicable  as  well  as  to  the  larger 
close ;  there  being,  i^'&cft,' within  the  abuttals  mentioned  in  the  declaration, 
two  contiguous  potti^OB  of'  land,  of  which  the  triangular  piece  was  one :  but 
this  latter  piece  Wi»  x^  actually  contiguous,  on  all  sides,  to  tne  places  mentioned 
in  the  descrip^bn  of  abuttals,  neither  was  The  Reeves  so  contiguouson  all  sides, 
unless  it  co^nnreV^nded  this  portion :  but,  if  it  did,  it  was  actually  bounded  on 
all  sides  by  tne  abuttals  mentioned  in  the  declaration.(a)  The  learned  judge 
directed  the  jury  to  find  for  the  plaintiff,  if  they  thought  "^that  the  trian-  pKi  go 
gnlar  portion  of  ground,  as  to  which  the  contradictory  evidence  had  been  V 
given,  was  not  nhewn  to  bis  a  part  of  the  eudtoma;ry  tenement.  Verdict  for  the 
plaintiff.  In  Michaelmas  term  last,  Pluti  obtained  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered. 

Hhesiger  now  showed  cause.  The  general  issue  not  beine  pleaded,  no  objec- 
tion to  the  abuttels  can  be  raised.  There  is  no  doubt  of  the  identity :  all  the 
evidence  was  applicable  to  it.  The  plea  admits  the  correctness  of  the  abuttals. 
[Patteson,  J.  The  words  ^'abutting  towards''  are  perfect  nonsense  :  the  place 
mentioned  might  be  thirty  miles  from  th^  loons  in  quo.  ^^  Abutting  upon" 
would  be  a  different  thing.]  The  defendant  is  not  now  at  liberty  to  raise  this 
question.  By  his  plea  he  admits  that  he  understands  the  declaration  sufficiently 
to  plead  to  it  \  but  at  the  trial,  for  the  first  time,  he  makes  the  objection.  The 
word  ^'towards"  is  not  yery  definite:  yet  abuttals  are  not  to  be  construed  with 
^eat  strictness.  Thus  Heath,  J.^  in  Roberts  v.  Eair,  1  Taunt.  501,  said  that, 
if  premises  be  described  as  abutting  on  a  house  to  the  east,  it  may  be  the  north- 
east jor  south-east;  Under  the  new  rules.  Pleadings  in*  partioular  actions,  V.  1, 
6  B.  ft  Ad.  ix.|  the' defendant,  if  dissadsfled  with  the  statement  of  abuttals  in 
• 

(a)  The  annexed  plan  shews  the  sitnatron  of  the  lands.    A  !s  the  trlangi^lar  piece  of 
ground ;  B  that  land  which  was  not  denied  to  be  a  portion  of  the  Reeves. 

Land  described  as 
abuttals  on  the  north. 


Premises  in  defend- 
ant's occupation. 


Premises  in  plain- 
tiffs occupation. 


Highway  in 
Hurstperpoint. 
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the  decUration,  shonld  have  demurred :  or  he  might  have  applied  to  a  judge. 
If  it  he  objected  that  the  defendant  was  not  prepared  to  meet  the  evidence  re- 
lating to  the  portion  claimed  by  the  plaintiff,  Cocker  v.  Crompton,  1  B.  &  C. 
489,  shows  that  the  defendant  could  not  have  established  a  defence  by  showing 
*1841  ^^^  ^^^^^  ^  another  close,  which  would  answer  to  *the  description  given 
^  in  the  declaration.  Here  both  parties  fully  understood  what  they  came 
to  try. 

Piatt  and  HdUist^  contrd.  The  question  raised  upon  the  pleadings,  and  that 
which  alone  the  defendant  came  prepared  to  try,  was,  whether  certain  land  was 
copyhold  or  not.  The  abuttals  set  out,  if  they  amount  to  a  statement  of  abut- 
tals at  all,  applied  to  a  close  of  the  defendant,  forming  part  of  The  Beeves,  his 
copyhold  \  and  he  justified  the  alleged  trespass  accordingly.  The  spot  to  which 
the  plaintiff  applied  his  evidence  is  a  portion  adjoining  to  that  admitted  to  belong 
to  the  defendant.  The  abuttals,  which  manifestly  refer  to  four  sides,  are  inap- 
plicable to  a  triangular  piece  of  ground.  The  real  abuttals  might  have  been 
given  dearly  and  precisely.  The  plaintiff,  therefore,  cannot  contend  that 
^'abutting  towards,''  which  miffht  equally  apply  to  a  place  many  miles  distant, 
is  a  sufficient  description  at  all.  In  Cocker  t;.  Crompton,  1  B.  &  C.  489,  the 
plaintiff  named  his  close;  and  the  defendant,  therefore,  though  he  likewise  had 
a  close  of  the  same  name  in  the  same  parish,  must  have  known  which  of  the  two 
doses  the  plaintiff  meant. 

Lord  Denman,C.  J.  Hie  abuttals  riven  are  by  no  means  satisfactory.  The 
defendant,  however,  goes  to  trial,  and  claims  to  show  that  the  description  in  the 
plaintiff^s  declaration  applies  to  land  of  him,  the  defendant;  and  he  proves  that 
a  customary  tenement,  capable  of  a  similar  description,  belongs  to  him.  I  think 
that,  under  the  new  rules,  the  defendant,  if  he  does  not  demur,  is  bound  by  the 
*1851  ^^^^^P^^^^  ^®  ^^  ^adopted,  and  in  respect  to  which  he  feels  certainty 
^  sufficient  to  enable  him  to  plead  a  justification  of  the  alleged  trespass : 
and  Cocker  v.  Crompton,  1  B.  &  C.  489,  shows  that,  under  the  old 
practice  (which  as  to  this  point  is  not  disturbed  by  the  later  rules),  the  de- 
fendant is  precluded  from  applying  the  plaintiff's  complaint  to  another  close, 
answering  the  description  in  the  declaration. 

LiTTLEOALE,  J.  I  am  of  the  same  opinion.  Suppose  the  defendant  had  land, 
bounded  on  the  north  by  arable  land,  belonging  to  A. ;  on  the  east  by  meadow, 
belongiufl;  to  B.;  on  the  south  by  pasture,  belonging  to  C. ;  and  on  the  west  by 
wood,  belonging  to  D.  If  the  locus  in  quo,  as  described  in  the  declaration,  had 
ezacUy  corresponded  with  this,  and  the  defendant  had  pleaded  as  he  has  done 
in  this  case,  and  had  gone  to  trial  in  this  state  of  things,  and  the  plaintiff,  at  the 
trial,  had  given  evidence  respecting  another  close,  to  which  the  description  ap- 
plied, as  well  as  to  the  close  of  the  defendant,  the  rule  in  Cocker  v.  Crompton, 
1  B.  &  C.  489,  would  have  prevented  the  defendant  from  applying  the  com- 
plaint to  his  own  close.  This  is  however,  rather  a  different  case;  for  it  seems 
that  the  plaintiff's  close,  being  triangular,  does  not  quite  answer  to  the  descrip- 
tion. But  the  defendant  must  be  tSaso.  to  have  admitted  that  the  plaintiff  was 
in  possession  of  nuch  a  dose  as  that  described  in  the  declaration ;  and,  if  the 
plaintiff  proves  a  trespass  on  such  a  close,  he  is  entitled  to  recover. 

Pattebon,  J.  On  the  authority  of  Cooker  v.  Crompton,  1  B.  &  C.  489, 1 
*1861  ^^^^  ^^^  plaintiff  entitled  to  recover.  I  am  *not  sure  that  he  has  not 
-I  succeeded  from  a  cause  which  oueht  rather  to  have  operated  against 
him  : — I  mean  the  use  of  the  absurd  words  '^  abutting  towards^'  to  which  the 
defendant  ought  to  have  objected  at  the  proper  time.  The  defendant  might 
have  had  a  better  description  given,  by  applying  to  a  Judge;  but  he  has  adopted 
this.  The  close  certainly  does  abut  towards  the  places  mentioned,  though  it  is 
a  very  improper  description.  It  is  true  that  the  piece  of  ground  in  question  could 
not  have  four  sides ;  but  we  know,  from  the  authoritv  cited  bv  Mr.  Thesiger, 
that  abuttals  are  not  to  be  construed  very  strictly.    The  literal  description  ap- 
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plies  to  both  closes.  If  the  description  had  been  abutting  upon^  and  the  de- 
fendant had  trayersed  the  possession,  the  plaintiff  must  have  failed ;  but  on  a 
traverse  of  possession,  as  the  declaration  now  stands,  I  do  not  know  that  there 
would  have  been  a  variance.  Here  the  defendant  in  fact  says,  the  close  which 
you  have  described  in  jour  declaration  is  my  soil  and  freehold.  Cocker  v. 
Grompton,  1  B.  &  0.  489,  therefore  applies.  The  plea  of  liberum  tenementum 
does  not  admit  a  right  of  possession ;  but  it  admits  the  fact  of  possession,  though 
wrongful,  of  the  close  described  in  the  declaration. 

Coleridge,  J.  Cocker  v.  Crompton,  1  B.  &  C.  489,  governs  this  case. 
The  principle  there  established  has  since  been  acted  upon  in  Cooke  v.  Jackson, 
9  D.  &  R.  495,  which  is  rather  more  applicable  to  the  present  facts.  Each 
party  there  had  a  close  of  the  name  stated  in  the  declaration :  so  far  the  case 
was  the  same  as  Cocker  v,  Crompton,  1  B.  &  C.  489.  But  they  were  parts  of 
the  same  district,  which  brings  the  '*'case  nearer  to  the  present.  It  was  r^i  07 
attempted  to  distinguish  the  case  from  Cocker  v,  Crompton,  1  B.  &>  C.  ^ 
489;  l>ut  Lord  Tenterden  said,  ^<Here  the  plaintiff  has  a  part  of  the  district 
called  Broadmead,  and  he  has  a  right  to  call  his  close  by  the  name  of  Broad- 
jumul.  The  defendant  also  has  a  close  called  Broadmesd  in  the  same  district^ 
and  he  also  has  a  right  to  call  his  close  by  that  name;  but  thatwill  not  prevent 
the  plaintiff  without  a  new  assiflrnment  from  going  mto  evidence  to  show  that 
the  two  closes  are  not  connected  one  with  auother.^'  If  the  plaintiff  give  an 
accurato  description  by  name,  the  defendant  is  not  to  put  him  to  inconvenience 
by  pleading  liberum  tonementum.  Then  what  difference  does  it  make,  that  the 
description  is  accurately  given  by  abuttals,  and  not  by  name  ?  If,  therefore, 
this  were  an  accurate  description  by  abuttals,  there  could  be  no  question.  But 
the  defendant  says,  it  is  inaccurate.  We  cannot,  however,  try  toe  question  of 
accuracy  between  the  parties,  as  they  are  now  placed.  The  defendant  cannot 
deny  the  plaintiff's  possession,  as  described.  To-day  he  says,  that  the  abuttals 
did  not  give  him  full  information  :  on  the  record  he  says,  ihaf-  close  is  parcel, 
&c.  He  cannot  then  deny  the  correctness  of  the  description :  he  is  in  the  same 
situation  as  if  it  were  accurato ;  and  the  same  consequences  must  follow. 

Rule  discharged. 
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An  attorney,  who  was  off  the  rolls  from  his  hgeni  having  neglected  to  take  oat  his  certifi- 
cate, gave  notice  to  the  stamp  office,  before  Easter  term,  that  he  should  move  for  re- 
admission  in  Trinity  term.  Trinity  being  mentioned  in  the  notice  by  mistake  for  Easter. 
On  affidavit  of  the  fact,  and  by  consent  of  the  stamp  office,  the  court  allowed  the  re-ad- 
mission in  Easter  term. 

N.  R.  Clarke  applied  for  the  re-admission  of  an  attorney  who  was  off  the 
f  oil  in  conseauence  of  his  agent  having  neglected  to  take  out  his  certificate. 
Notice  had  been  given,  on  or  before  the  &*st  day  of  this  term,  to  the  Stamp 
Office,  of  the  attorney's  intention  to  make  the  application ;  but,  by  mistake,  the 
notice  stated  that  the  application  would  be  made  in  Triuity  term.  The  Stamp 
Office  had  instructed  counsel  to  consent  to  the  re-admission  in  this  term.  N. 
R.  Clarke  stated  that,  by  the  usual  practice,  the  application  could  not  be  made 
before  the  term  for  which  the  notice  was  given :  but  he  submitted,  that  the 
consent  by  the  Stamp  Office  cured  the  irregularity. 
The  CouaT(a)  graited  the  rule.(&) 

(a)  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Coleridge,  Jb. 
<6)  See  Ex  parte  Dent,  lB,k  Aid.  189. 
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DOB  dem.  HABT   ANN  JOHNSON  againgt   BATTUP.     Wednesday^ 

Maye. 

Lessor  of  the  plaintiff  being  in  possession  of  a  honse  and  premises,  defendant  asked  leare 
to  get  regetables  in  the  garden ;  and,  haying  obtained  the  keys  for  this  purpose,  fran- 
dolently  took  possession  of  the  honse,  and  set  up  a  clum  of  title  :  Held  that,  having 
entered  by  leare  of  the  party  in  possession,  she  could  not  defend  an  ejectment,  but  was 
bound  to  deliyer  up  the  premises  before-  she  proceeded  to  contest  the  title. 

A  mere  licensee  is,  in  this  respect,  on  the  same  footing  as  a  tenant. 

Ejectment  for  a  messuage,  cottage,  garden,  and  orchard.  At  the  trial 
before  Littledale,  J.  at  the  Snmmer  assises  for  Sussex,  1884,  the  material  facts 
^891  ^PP^^^'^  '*'to  be  as  follows.  The  lessor  of  the  plaintiff  was  the  widow 
-*  of  one  Johnson,  who,  in  1815,  took  a  piece  of  land  belonging  (according 
to  the  plaintiff's  case)  to  W.  S.  Pojntas,  Esqnire  and  built  a  house  upon  it, 
which  he  occupied  for  some  time  and  then  left.  It  was  afterwards  occupied  by 
other  persons,  and  then  Johnson,  about  a  year  before  his  death,  returned  to  it, 
with  his  wife,  the  lessor  of  the  plaintiff,  and  held  it  till  18S2,  when  he  died. 
The  widow  remained  in  the  house  till  November  1832,  when  she  quitted  it, 
putting  up  a  notice  that  the  premises  were  to  let,  with  a  reference  to  one  Mary 
Batscomb,  with  whom  she  left  the  keys,  in  order  that  the  house  might  be  shewn 
to  any  person  applying  to  see  it.  The  defendant,  Johnson's  daughter  by  a 
former  wife,  lived  in  the  neighbourhood,  and  sometimes  asked  leave  of  Mary 
Batscomb  to  get  vegetables  from  the  garden,  which  she  permitted  her  to  do,  and 
for  that  puipose  lent  her  the  key  of  the  garden,  having  the  key  of  the  house 
tied  to  it.  One  day  in  March  1833,  the  defendant  obtained  the  keys  in  this 
manner,  to  get  vegetables,  but  returned  to  Mary  Batscomb  in  the  course  of  the 
day,  and  told  her  that  she  had  not  brought  back  the  keys,  as  she  was  ffoing  to 
open  the  house  to  air  it,  and  should  make  a  fire  in  it,  and  sleep  there  all  nisht. 
Mary  Batscomb  remonstrated,  and  demanded  the  keys  back ;  but  the  defendant 
kept  them,  moved  her  goods  into  the  house,  and  retained  possession.  In  May 
following,  Mr.  Poynts  granted  a  lease  of  the  premises  in  question  to  the  lessor 
of  the  plaintiff;  a  lease  to  the  husband  having  been  prepared  for  execution  in 
his  lifetime,  but  never  executed.  The  defence  was,  that  the  house  had  been 
Johnson's  own ;  that  Mr.  Poyntz  had  no  riffht  to  ^rant  a  lease  of  it;  and  that 
*1d01  •'^o^i^^i^'s  widow  *shewed  no  title,  uiere  being  no  will  produced.  Lit- 
-'  tledale,  J.  left  the  case  to  the  jury  upon  the  question  of  title,  and  they 
found  for  the  defendant.  The  learned  Judge  then,  at  the  instance  of  the 
plaintiff's  counsel,  who  cited  Doe  dem.  Hughes  v.  Dyeball,  M.  &  M.  346,  asked 
the  jury  whether  they  thought  that  the  possession  had  been  obtained  fraudulently 
or  not;  and  they  found  "  that  the  possession  was  fraudulently  obtained,  under 
colour  of  g6ing  to  collect  vegetables."  Leave  was  given  to  move  to  enter  a 
verdict  for  the  plaintiff,  and  a  rule  nisi  was  granted  in  last  Michaelmas  term. 
Plaii  now  shewed  cause.  The  jury  have,  in  effect,  found  that  the  lessor  of 
the  plaintiff  had  no  title.  Then  the  question  as  to  the  alleged  fraud  is  as  if  a 
man  had  wrongfully  obtained  the  goods  of  another,  and  the  owner,  by  a  false 
representation,  got  them  back  affain.  He  might  say,  '<  I  have  recovered  my 
property,  and  wH  keep  it :"  and  the  wrongdoer  could  not  maintain  trover. 
Uere,  the  lessor  of  the  plaintiff  herself  committed  a  fraud  in  obtaining  a  lease  of 
premises  to  which  she  had  no  title,  for  the  purpose  of  this  acion.  [Tattebon, 
J.  referred  to  Doe  dem.  BuUen  v.  Mills,  2  A.  &  E.  17  4 ;  Nev.  &  M.  25,  and 
Lord  Denman,  C.  J.  to  Doe  dem.  Knight  v.  Lady  Smythe,  4  M.  &  S.  347,  on 
the  authority  of  which  the  preceding  case  was  decided.]  In  each  of  those 
cases,  the  party  coming  in  had  assumed  to  take  a  legal  interest  from  the  lessor 
of  the  plaintiff  or  some  one  holding  under  him.  [Patteson,  J.  I  see  no  dis- 
tbction  in  the  present  case.] 
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Thenger^  oonM,  mentioned  an  action  of  trover  tried  before  ^I^oxd; -^^^^ 
Tenterden,  where  a  person  bad  got  possession  of  title-deedig  for  a  parti-'  ^ 
onlar  purpose,  and  then  refused  to  deliver  tbem  up,  alleging  title  in  himself, 
but  Lord  Tenterden  said  that,  having  been  obtained  by  fraud,  they  must  be 
restored.    He  was  then  stopped  by  the  court. 

'  Lord  Denman,  C.  J.  The  rule  must  be  made  absolute.  In  this  transaction 
the  defendant  waived  any  title  which  she  might  previously  have  been  able  to 
assert.  She  held  possession  through  a  license,  whether  for  a  longer  or  a  shor- 
ter time  is  immaterial.  She  cannot  claim  aeamst  the  party  by  whom  she  was  let 
in;  that  party,  as  between  them,  has  the  tiue.  And  this  is  more  especially  the 
case  where  possession  has  been  obtained  through  fraud,  by  an  opportunity  which 
accident  has  given. 

LiTTLEDALE,  J.  Posscssion  haviuff  been  fraudulently  obtained,  if  the  title 
is  to  be  disputed,  the  lessor  of  the  plaintiff  may  insist  upon  being  first  put  into 
the  situation  in  which  she  was  before  the  possession  was  taken. 

Patteson,  J.  In  the  case  of  a  person  who  has  become  tenant,  there  is  no 
doubt  as  to  the  law.  Doe  dem.  Knight  v.  Lady  Smythe,  4  M.  &  S.  347,  shows 
that  he  must  first  give  up  possession  to  the  partv  by  whom  he  was  let  in,  and 
then,  if  he,  or  any  one  claiming  by  him,  has  a  title  aliunde,  that  title  may  be 
tried  by  ejectment.  It  was  *held  in  that  case,  not  that  the  party  claim-  r^inn 
ing  as  landlady  to  the  tenant  was  altogether  estopped  from  trying  the  '- 
right,  but  that  the  tenant  must  first  restore  possession.  If  the  defendant  here 
has  anv  right,  she  might,  in  the  first  instance,  have  brought  ejectment ;  or  have 
entered  on  Mrs.  Johnson  and  disseised  her,  and  maintained  the  possession.  But 
she  takes  neither  course.  She  fraudulentlv  obtains  possession  to  go  upon  the 
premises,  and  then  turns  upon  the  lessor  of  the  plaintiff,  and  insists  upon  hold- 
ing the  land.  The  rule,  as  to  claiming  title,  which  applies  to  the  case  of  a 
tenant,  extends  also  to  that  of  a  person  comins  in  by  permission  as  a  mere  lod- 
eer,  or  as  a  servant.  On  this  ground  I  think  Uiat  a  verdict  ought  to  be  entered 
for  the  plaintiff. 

Coleridge,  J.  It  is  best  for  the  interests  of  justice  that  the  rights  of  par- 
ties should  be  disputed  in  a  fair  and  regular  way.  There  is  no  distinction 
between  the  case  of  a  tenant  and  that  of  a  common  licensee.  The  licensee,  by 
asking  permission,  admits  that  there  is  a  title  in  the  landlord.  Suppose  that 
uuder  tne  license  an  undisturbed  possession  were  enjoyed  for  some  considerable 
time,  and  an  action  were  brought  for  use  and  occupation ; — could  the  licensee 
dispute  the  licensor's  riffht  of  action  ?  The  law  would  imply  a  tenancy  under 
such  circumstances.  Then,  if  there  be  no  distinction  between  the  cases  of  a 
licensee  and  a  tenant,  do  the  circumstances  here  present  an  irresistible  case  of 
license  ?  Here  is  a  partv  quietly  in  possession.  The  defendant  comes  and  asks 
for  the  key.  If  she  had  intended  to  make  a  claim  of  title,  she*  might  have 
come  as  a  trespasser  to  disseise,  and,  having  entered,  might  '*'have  stood  r^igo 
upon  her  rieht.  But  here  that  was  not  done ;  and  under  the  circum-  ^ 
stances  of  this  case,  the  defendant,  before  she  could  dispute  the  title,  was  bound 
to  put  the  lessor  of  the  plaintiff  in  the  situation  in  which  she  stood  before  the 
leave  was  granted.  Rule  absolute. 


CHAPMAN  against  KEANE.      Thursday^  May  7. 

The  bolder  of  a  bill  is  entitled  to  arail  himself  of  notice  of  dlsbonoor  given  bj  any  party 
to  the  bUl. 

Therefore  an  indorsee,  who  has  indorsed  oyer,  and  is  not  the  holder  at  the  time  of  the 
matnrity  and  dishonour,  may  give  notice  at  such  time  to  an  earlier  party,  and,  upon 
afterwards  taking  up  the  bill  and  suing  such  party,  may  avail  himself  of  such  notice. 


193]  3  Adolfhus  &  Ellis.  107 

AssTTirpsrr  by  indorsee  aeainst  drawer  of  a  bill  of  ezobange^  averring  in  the 
nBnal  form^  presentment  to  the  drawee,  nonpayment  by  him,  and  notice  to  the 
defendant.  Plea,  that  the  defendant  had  not  due  notice  of  nonpayment  by  the 
drawee,  tendering  issne  therenpon.  Joinder.  On  the  tiial  before  Tindal,  C.  J., 
at  the  Guildford  summer  assizes,  1834,  it  appeared  that'the  plaintLBFhad  endorsed 
the  UU,  before  it  was  due,  to  one  Wiltshire,  who  left  it  with  the  plaintiff's  clerk 
In  order  that  it  might  be  presented  at  maturity  to  the  drawee.  It  was  dishon- 
oured upon  presentment,  whereupon  the  plaintiff's  clerk  gave  notice  to  the 
defendant;  the  notice  was  regular  in  all  respects,  except  that  the  clerk  save  it 
in  the  name  of  the  plaintiff,  Sie  indorsee,  and  not  of  Wiltshire.  The  plaintiff 
afterwards  took  up  the  bill  from  Wiltshire.  It  was  objected  that  notice  ought 
to  have  been  given  by  the  holder  of  the  bill,  whereas  the  holder  at  the  time  of 
ihe  notice^  was  Wiltshire.  His  lordship,  being  of  this  opinion,  nonsuited  the 
plaintiff.  In  Michaelmas  term  last,  Lavo  obtained  a  rule  to  shew  cause  why  the 
»iQiii  iic'Qsait  Aould  *not  be  set  aside,  and  a  verdict  be  entered  for  the  plain- 
^^^J  tiff. 
The9iger  and  PlaU  shewed  cause  (May  6th)  (a).    In  Tindal  v.  Brown,  1  T. 

B.  167,  2  T.  E.  186,  it  was  held,  that  notice  of  dishonour  must  be  ^ven  by  the 
actual  holder ;  and  the  reason  is,  that  the  party  to  whom  the  notice  b  given 
on^t  to  know  where  the  bill  is,  that  he  may  take  it  up ;  and  he  is  entitled  to 
warning  that  the  holder  looks  to  him.  Lord  Eldon  laid  down  the  same  rule  in 
Ex  parte  Barclay,  7  Yes.  597.  The  decisions  in  Hartley  v.  Case,  4  B.  &  0. 
839,  and  Solarte  v.  Palmer,  7  Bing.  580,  which  establish  that  information  of 
tike  fiKt  of  dishonour  must  be  given  in  the  notice,  shew  the  importance  of  the 
rule,  that  the  party,  in  whose  hands  the  biH  was  then  dishonoured,  should  be 
the  party  to  give  the  notice.  In  Stewart  v.  Kennett,  2  Campb.  177,  Lord  El- 
lenborough  ruled  to  that  effect.  His  words  are,  ^'  the  notice  must  come  from 
the  person  who  can  give  the  drawer  or  indorser  his  immediate  remedy  upon  the 
bill ;  otherwise  it  is  merely  an  historical  &ct.''  It  is  true  that,  in  Bosher  v. 
Kieran,  4  Campb.  87,  it  was  held  that  notice  by  the  acceptor  to  the  drawer  was 
enough;  and,  in  Jameson  v.  Swinton,  2  Camp.  878,  and  Wilson  v.  Swabey,  1 
Stark.  N.  P.  C.  84,  it  wasruldd,  at  nisi  prius,  that  notice  by  any  party  to  a  bill 
was  sufficient ; '  but  it  appears  that  no  reference  was  made,  at  the  time  of  these 
decisions,  to  the  earlier  authorities.  In  Gunson  i;.  Metz,  1  B.  &  C.  193,  the 
*1951   ^^^^^^^  ^^  ^^^  proved  to  have  had  any  notice,  except  from  a  ^arty 

^  not  then  holding,  and  he  was  considered  nevertheless  to  be  liable  :  but 
there  the  defect  was  supplied  by  proof  of  an  agreement  on  the  part  of  the 
defendant,  which  amounts  to  an  admission  of  his  liability,  and  was  considered 
evidence  of  due  notice  having  been  siven.  If  the  notice  here  was  good  in 
favour  of  the  plaintiff,  Wiltshire,  on  the  same  principle,  may  avail  himself  of 
it,  and  sue  upon  the  stfme  bill.  A  party  is  not  liable  to  be  sued  till  he  has  had 
tiie  opportunity  of  paying;  and,  for  this  purpose,  he  ought  to  have  notice  f^om 
the  party  to  whom  he  is  to  pay.  It  may  be  observed,  that  in  Jameson  v.  Swin- 
ton, 2  C^mpb.  873,  the  defendant,  as  Lawrence,  J.  puts  it,  was  enabled  to  take 
up  the  bill  if  he  pleased.  So  in  Bosher  v.  Kieran,  4  Campb.  87,  the  notice 
stated  where  the  bill  was. 

AdMphu9j  contril.  l%e  dedsions  are  ceiiamlv  ineonidstent;  and  it  will  be 
necessary  for  the  Court  to  elect  between  the  two  doctrines  which  have  been  laid 
down.  Stewart  v,  Kennett,  2  Cambp.  177,  however,  does  not  make  against  the 
plaintiff:  for  there  the  notice  was  given  by  a  person  not  connected  with  any 
party  to  the  bill ;  and  all  that  is  contended  for  by  the  present  plaintiff  is,  that  a 
notice  by  auy  party  to  the  bill  is  sufficient.  And  this  is  the  principle  laid  down 
in  Jameson  r.  Swinton,  2  Camp.  878,  and  Wilson  i;.  Swabey,  1  Stark.  N.  P. 

C.  84.     The  object  of  the  notice  may  be  considered  to  be,  that  the  party  re- 

(a)  Before  Lord  Deunan,  0.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
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ceiving  it  may  "vrithdraw  his  effects  from  the  bands  of  the  party  who  has  refused 
payment.    In  Chitty  on  Bills,  p.  526,  (8th  edit.  1833),  the  doctrine,  that  the 
notice  imports  that  the  holder  intends  to  call  ^upon  the  party  receiving   r^l96 
notice,  is  mentioned ;  bnt  the  author  afterwards  says,  (p.  527,)  ^'  Ho^r-    ■- 
ever,  according  to  more  recent  decisions,  it  is  not  absolutely  necessary  that  the 
notice  should  come  from  the  person  who  holds  the  bill  when  it  has  been  dis- 
honoured, and  it  suffices  if  it  be  given  after  the  bill  was  dishonoured,  by  any 
person  who  is  a  party  to  the  hill,  or  who  would,  on  the  same  beine  retomed  to 
him,  and  after  paying  it,  be  entitled  to  require  reimbursement,  and  such  notioe 
will,  in  general,  enure  to  the  benefit  of  all  the  antecedent  parties,  and  render  s 
further  notice  from  any  of  those  parties  unnecessary,  because  it  makes  no  dif* 
ference  who  gives  the  information,  since  the  object  of  the  notioe  is,  that  the 
parties  may  have  recourse  to  the  acceptor :"  and  Shaw  v.  Croft  is  cited  from  a 
MS.  note.     [LordDENMAN,  C.  J.     Mr.  Justice  Bayley  says,  (Bayley  on  Bills, 
ch.  vii,  sec.  2,  p.  255,  (5th  ed.  1830),  that  it  is  "  prudent  in  each  party  who 
receives  a  notioe,  to  give  immediate  notice  to  those  parties  against  whom  he  may 
have  right  to  clum;  for,  the  holder  may  have  omitted  notioe  to  some  of  them/'J 

Our.  adv.  wit* 

Lord  Penman,  G.  J.    Now  delivered  the  judgment  of  the  Court. 

On  the  trial  of  this  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange,  the  Lord  Chief  Justice  of  the  Common  Pleas  directed  a  nonsuit,  for 
want  of  due  notice  of  dishonour.  The  bill  had  been  indorsed  by  the  plaintiff 
bv  the  desire  of  Wiltshire,  who  had  discounted  it,  and  left  it  in  the  hands  of 
the  plaintiff's  clerk,  with  instructions  to  obtain  payment,  or  give  '^'notice  r^ig*r 
of  dishonour.  He  did  give  notice  to  the  defendant,  but  in  the  name  ^ 
of  the  plaintiff,  not  in  that  of  Wiltshire,  the  then  holder,  who  had  deposited  the 
bill  with  him. 

The  objection  to  the  plaintiff's  recovery  was  founded  on  the  case  of  Tindal  v. 
Brown,  1  T.  R.  167, 2  T.  R.  186,  in  which  all  the  Judges  of  this  Court,  except 
Lord  Mansfield,  considered  a  notice  given  by  one  who  was  not  the  holder  a£i  ne 
notice,  on  the  around  that  the  drawer  was  not  thereby  apprised  of  the  holder's 
intention  to  look  to  him  for  payment ;  and  this  case  was  distinctly  recomixed, 
and  its  principle  adopted,  by  Lord  Eldon,  in  Ex  parte  BaroUiy,  7  Yes.  597. 

Notwithstanding  these  high  authorities,  it  is  clear,  from  Jameson  v,  Swinton, 
2  Campb.  373,  Wilson  v.  Swabey,  1  Stark.  N.  P.  C.  84,  and  also  from  the 
learned  treatises  on  bills  of  exchange,  that  the  contrary  doctrine  has  prevailed 
in  the  profession,  and  we  must  presume  a  contrary  practice  in  the  commercial 
world.    It  is  universally  considered  that  the  party  entitled  as  holder  to  sue  upon 
the  bill  may  avail  himself  of  notice  given  in  due  time  by  any  party  to  it.    In 
the  Nisi  Prius  cases  just  referred  to,  no  express  allusion  was  made  to  Tindal  v. 
Brown,  1  T.  R.  167,  2  T.  R.  186,  or  Ex  parte  Barclay,  7  Ves.  597,  but  we  can 
hardly  conceive  that  they  were  not  present  to  the  recollection  of  Lord  Ellenbo- 
rough  and  Mr.  Justice  Lawrence,  or  the  counsel  engaged.   These  learned  Judges, 
indeed,  decided  them  at  Nisi  Prius,  but  without  question.  We  are  now  compelled  to 
determine  whether  the  oa£e  of  Tindal  v.  Brown,  1  T.  R.  167, 2  T.  R.  186,  m  to 
this  point,  be  good  law.     We  think  that  it  is  not.    If  it  were,  the  holder  might 
secure  his  own  riffht  against  his  immediate  ^indorser  by  regular  notice ;  r^^gg 
but  the  latter,  and  every  other  party  to  the  bill,  would  De  deprived  of  all   ^ 
remedv  against  anterior  indorsers  and  the  drawer,  unless  each  of  those  parties 
should  in  succession  take  up  the  bill  immediately  on  receiving  notice  of  dis- 
honour, a  supposition  which  cannot  be  reasonably  made.     We  may  add  that  this 
point  was  not  necessary  for  the  decision  of  the  case,  as  this  Court,  including 
Lord  Mansfield,  granted  a  new  trial  on  a  different  ground. 

Rule  absolute. 
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IttADDOCE;  Execator  of  HOWELL,  againa  PHILLIPS.  Thursday,  May  7. 

Iv  AD  action  bronght  by  an  execntor,  if  the  defendant  has  obtained  a  rerdict,  and  the 
jodge  who  tried  the  cause  has,  upon  summons,  but  without  hearing  any  affidarit,  cer- 
tified to  deprire  the  defendant  of  costs  under  stat.  3  &  4  W.  4,  c.  42,  s.  31,  the  court 
will  not  review  his  order. 

Quaere,  whether  they  hare  authority  to  do  so. 

Debt  b  j  executor,  in  right  of  his  testator,  for  money  lent.  The  cause  was 
tried  at  the  last  Spring  assizes  for  Pembrokeshire,  before  Williams,  J.,  and 
the  defendant  had  a  verdict.  At  the  same  assizes,  the  plaintiff  applied  to  the 
learned  Judge  for  an  order  to  exempt  him  from  paying  costs,  under  stat.  3  &  4 
W.  4,  c.  42,  8.  31.  Williams,  J.,  refused  to  grant  the  order  then,  saying  that 
it  need  not  be  done  at  the  assizes ;  and  in  the  ensuing  term  a  summons  was  taken 
out  by  the  plaintiff  to  shew  cause  why  a  certificate  should  not  be  granted  to  de- 
prive the  defendant  of  costs.  At  the  hearing  before  Williams,  tfi,  no  affidavit 
was  produced  on  behalf  of  the  plaintiff.  The  defendant's  attorney  contended 
that  the  application  ought  to  be  made  to  the  Court,  and,  at  all  events,  that  it 
should  be  supported  by  some  specific  statement  on  affidavit.  The  learned  Judge 
took  time  to  read  over  his  notes,  and,  on  a  subsequent  day,  certified  without  any 
further  hearing. 

*ld91  *  Chilton  now  moved  for  a  rule  to  shew  cause  why  the  certificate  should 
•'  not  be  set  aside.  Since  the  statute,  executors  are  liable  to  costs  unless 
they  shew  some  special  ground  for  exemption ;  Southgate  v.  Crowley,  1  New. 
Ca.  518  :  and  that  ought  to  appear  by  affidavit.  It  cannot  have  been  intended 
that  diis  question  should  be  decided  by  the  Judge's  notes. 

Lord  Benman,  C.  J.  I  thinl^the  rule  ought  not  to  be  granted.  The  act 
sajB  that  the  executor  shall  be  liable  to  costs,  <'  unless  the  Court  in  which  such 
action  is  brought,  or  a  Judge  of  any  of  the  said  superior  Courts,  shall  otherwise 
order.''  In  Southgate  v.  Crowley,  1  New  Ca.  518,  the  application  was  made 
to  the  Court  of  Common  Pleas,  and  they  exercised  their  discretion ;  in  the 
present  case  a  Judge  has  been  applied  to,  who  has  exercised  his,  with  full  know- 
ledge of  the  facts.  Unless  he  had  been  deceived,  I  do  not  know  that  he  could 
himself  discharge  the  order. 

LiTTLSDALE,  J.  This  is  not  an  application  to  set  aside  the  order  of  a  Judge 
acting  merely  as  a  part  of  the  Court.  The  statute  gives  the  Judge  an  authority 
of  his  own,  and  here  he  has  exercised  it,  according  to  his  discretion.  I  think 
there  should  be  no  rule. 

Patteson,  J.  concurred. 

Coleridge,  J.    I  do  not  know  what  power  the  Court  has  to  grant  this  rule 

more  than  to  review  the  certificate  of  a  Judge  at  Nisi  Prius  for  a  special  jury. 

tAQQi  Suppose  the  statute  had  said  nothing  of  an  order  to  be  made  by  *the 

-'  Court,  could  we  then  have  been  applied  to  to  set  aside  the  Judge's  order  ? 

Rule  refused.(a) 


BbODLE  against  DAYIES.     Thursday,  May  7. 

Under  the  rale  of  court,  Easter  T.,  2  G.  4,  it  is  not  sufficient  to  state  in  the  rale  nisi  for 
Mtting  aside  an  award,  "that  the  arbitrator  has  exceeded  his  authority;"  at  least  if 
there  be  no  aifidaTit  stating  the  particular  excess.  It  must  be  shewn  how  the  antho- 
ritj  has  been  exceeded. 

Bj  an  agreement  of  reference,  reciting  (among  other  matters  of  dispute)  that  there  was  a 
eontroTersj  between  B.  and  D.  respecting  the  property  in  a  certain  pump,  and  the  right 

(a)  See  Lakin  v,  Massie,  4  Dowl.  P.  G;  239. 
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to  use  it,  and  also  respecting  the  alleged  remoral  by  D.  of  a  boundary  hedge  between 
his  lands  and  those  of  B. ;  and  reciting  further,  thai  B.  had  commenced  an  action 
against  D.  for  alleged  trespasses  upon  the  sud  pump  and  hedge;  the  cause  and  all 
matters  in  difference  were  referred  to  an  arbitrator,  who  was  empowered  to  award  h&w 
and  by  whom  the  said  pump  and  hedge,  and  the  ditch  adjoining  the  said  hedge,  should 
in  future  be  ei\foyed  and  oeagnedt  <<and  who  should  hare  the  core  mid  managemmt 
thereof:' 

The  arbitrator  awarded  that  B.  was  entitled  to  the  pump  as  his  sole  and  exclnsiye  pro- 
perty, except  that  D.  was  entitled  to  the  fi«e  use  of  water  from  it,  in  common  with  E 
In  a  subsequent  part  of  the  award  he  directed  that  the  pump  should  in  future  be  con- 
sidered as  belonging  jointly  to  B.  and  D.  and  be  repaired  at  their  joint  expense.  He 
further  awarded,  that  the  hedge  should  be  kept  in  repair  by  P.,  who  should  be  at  liberty 
to  use  the  mud  of  the  ditch  for  repairing  the  hedge  bank,  but  not  otherwise ;  and  that, 
subject  to  such  priyilege,  the  ditch  should  be  considered  as  the  property  of  B. : 

Held,  that  the  award,  as  to  the  property  in,  and  use  of,  the  pump,  was  sufficiently  certain 
and  final.  And  that  the  directions  as  to  repairs  were  not  an  excess  of  the  arbitratoi'i 
authority. 

Where  a  cause  and  aU  matters  in  difference  are  referred  to  arbitration,  with  a  direction 
that  the  costs  of  the  action,  reference,  and  award,  shall  abide  the  event  of  such  award, 
and  be  paid  at  such  time  as  the  arbitrator  shall  direct,  and  the  arbitrator  awards 
some  things  in  farour  of  each  party,  so  that  the  court  cannot  say  upon  the  whole 
that  the  award  is  in  farour  of  either,  no  order  can  be  made  aa  to  any  part  of  the 
coRts ;  althoRgh  the  .action  witf  in  treypaesy  and  the  arbitrator  finds  thkt  trespasses 
were  committed.* 

The  above-named  partiea  entered  into  an  agreement  of  reference,  ^th  a  red- 
tal  (in  substance)  as  follows: — ^That  Boodle  was  the  owner  and  occupier  of  a 
messuafe  and  lands^  situate,  &o.,  and  Bavies  the  owner  and  occupier  of  a  mes- 
suage adjoining  Boodle's.  That  there  was  a  yard  or  passaee  between,  the  two 
houses,  the  entrance  to  which  waa  closed  up  by  a  door,  and  i^  which  yard  and 
passage  were  a  pump,  brew- house,  and  oven,  and  below  or  at  the  end  of  which 
yard  was  a  crooked  hedge  and  ditch  dividing  the  lands  of  the  partiea  from  each 
other.  That  Davi^  was  alleged  to  have  erected  a  wall  on  part  of  the  sud  pas- 
sage or  yard,  a  former  wall  so  '*'ereoted  by  him  having  been  thrown  down  noQi 
by  Boodle,  and  that  the  bricks  of  such  former  wall  still  remained  in  the  '- 
passage.  That  Boodle  had  fastened  up  the  said  pump  with  a  chain,  which  Davies 
had  broken  after  receiving  notice  not  to  do  so,  nor  to  go  to  the  said  pump.  That 
Boodle  also  charged  Davies  with  having  injured  a  foundation  stone  of  his  dwell- 
ing by  placing  a  post  of  the  said  door  upon  it.  Iliat  Boodle  alleged  himself  to 
be  possessed  of  or  entitled  to  the  said  passage,  yard,  pump,  brewhouse,  and 
oven,  and  the  land  on  which  the  said  wall  was  erected,  as  his  sole,  entire,  and 
exclusive  property,  and  to  have  a  right  of  ingress  and  egress  into  and  out  of  the 
said  yard  at  his  pleasure.  That  B(^e  charged  Davies  with  having  at  different 
times  removed  the  said  hedge  nearer  to  Boodle's  lands;  and  that  he  denied 
any  right  in  Davies  to  break  the  said  chain,  to  take  water  from  the  pump  after 
notice,  to  remove  the  hedge,  or  to  do  the  other  acts  complained  of.  That  Davies 
denied  having  committed  any  trespass,  or  given  any  ground  of  complaint.  That 
Boodle  had  commenced  an  action  against  Davies  for  the  alleged  trespasses,  to 
which  action  Davies  had  appeared,  but  no  declaration  had  yet  been  delivered. 
And  that  to  settle  the  said  matters  in  difference,  and  on  account  of  which  the 
said  action  had  been  commenced,  the  said  parties  had  agreed  to  a  reference  as 
after  mentioned.  It  was  then  witnessed,  amons  other  thinss,  that  the  parties 
agreed  to  abide  by  the  award  of  an  arbitrator,  who  was  named, ''  of  and  concern- 
ing the  premises  so  in  dispute  as  aforesaid,  or  any  thing  in  any  wise  relating 
thereto ;  and  also  of  and  concerning  all"  actions,  suits,  trespasses,  damages,  and 
demands,  &c.,  up  to  and  upon  the  day  of  the  date  of  the  said  agreement  had, 
made,  commenced,  *&c.,  between  the  said  parties,  '^and  in  particular  of  i-^caao 
and  concerning  the  said  cause  or  suit  now  dependingbetween  the  said  '- 
John  Boodle  and  Roger  Ward  Davies  in  the  Court  of  King's  Bench  as  aforesaid 
and  all  other  matters  in  difference  between  them,  up  to  the  day''  last  mentioned. 
And  it  was  agreed  that  the  arbitrator  should  have  power  in  and  by  his  said 
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award  to  state  '^  Juw>  and  hy  whom  and  in  what  manner  tbe  said  passage  or 
yard,  pump  and  doorway,  hedge  and  ditch  iihaU  in  future  he  enjoyed  and  occu- 
piedj  and  who  thaU  have  the  care  and  management  thereof:**  and  that  if  he 
should  find  that  any  matter  complained  of  had  been  illegally  erected,  placed,  or 
continued  he  shoi^d  and  might  award  w];Len  and  how  the  same  should  be 
abated,  &c.  ^'And  also  that  all  the  costs  and  charges  of  the  said  action, 
and  of  these  presents,  and  the  said  reference  and  award,  and  all  other  matters, 
in  any  wise  relating  thereto,  shall  abide  the  event  of  the  said  award,  and  be 
pcdd  at  such  time  or  times  as  the  said  arbitrator  shall  in  and  by  such  award 
direct/'     The  submission  was  made  a  rule  of  Court. 

The  arbitrator  made  his  award,  by  which,  after  directing  that  proceedings  in. 
the  cause  cihould  cease,  he  awarded  that  Boodle  was  possessed  of  or  entitled  to 
the  said  passage,  yard  or  pump,  brewhose,  and  oven,  and  to  the  land  on  which; 
the  said  wall  was  erected,  up  to  a  certain  stile, ''  as  his  sole,  entire,  and  exclusive 
property;  except  that  the  said  E.  W.  Bavies  has  a  right  to  the  free  use  of  water 
from  the  said  pump,  in  conunon  with  the  said  John  Boodle,  and  of  ingress  and. 
regr^s  into  and  out  of  the  said  yard  by  and  over  the  said  stile,  for  the  purpose 
of  fetching  such  water  therefrom.     And  I  also  award  and  adjudge  that  th^  said 
*20S1   *^^^^  Boodle  has  a  right  to  have  free  ingress  and  regress  into  and  oulf 
-I   of  the  said  yard  or  passage  at  his  free  will  and  pleasure."    He  then  pro* 
ceeded  to  award  that  Davies  had  committed  trespass  on  Boodle's  land  in  respect 
of  some  of  the  matters  complained  of  in  the  action;  but  he  added,  '^I  also 
award  and  adjudge  that  the  said  B.  W.  Davies  has  not  removed  the  said  crooked 
hedge  into  or  nearer  to  the  lands  of  the  said  J.  Boodle  thap  it  formerly  was,  and 
that  he  had  a  right  to  break  the  chain  so  placed  round  the  said  pump  as  afore- 
said, and  to  take  away  water  from  the  same.    And  in  further  exercise  of  the 
several  powers,"  &c.,  '^  I  hereby  award  and  declare  that  the  said  pump  shall  in 
future  be  eonsidered  as  belonging  jointly  to  the  said  J.  Boodle  and  E.  TV.Dayies, 
and  be  repaired  at  their  joint  expense ;  and,  the  said  R.  W.  Bavies,  his  heirs, 
and  assigns,  shall  have  free  ingress  and  regress  into  and  out  of  the  said  yard  by. 
and  over  the  said  stile  for  the  purpose  of  fetching  and  carrying  away  wajter  there-, 
from."     The  arbitrator  then  directed  that  the  l^undary  between  we  properties 
should  remain  as  it  was  at  present,  and  that  Bavies  should  not  be  interrupted  in 
the  use  of  the  said  wall,  but  that  that  the  same,  and  the  land  whereon  it  stood, 
diould  ^'  be  considered  as  his  absolute  and  exclusive  property."    And  he  con- 
tinued,— ''  I  further  award  that,  with  the  exception  lastly  hereinbefore  men- 
tioned," (of  the  said  wall)  <'  the  said  yard  shall  be  enjoyed  by  the  said  J.  Boodle 
as  his  absolute  and  exclusive  freehold  property,  and  that  the  said  hedge  shall  be 
kept  in  repair  by  the  said  R.  W.  Bavies,  who  shall  be  at  liberty  to  make  use  of 
the  mud  in  the  ditch  abjoinging  for  the  purpose  of  reparing  the  hedge  bank,  but 
*2041  ^^^  farther  or  otherwise,  and  subject  to  the  exercise  *of  such  privilege, 
-'  the  said  ditch  shall  be  considered  as  the  property  of  the  said  J.  BooSe, 
who  shall  be  at  liberty  to  carry  away  the  mud  therefrom  as  he  may  think  pro- 
per."    The  arbitrator  then  gave  directions  for  removing  the  bricks  of  the  for- 
mer wall,  and  he  finally  awarded  as  follows : — ''  I  hereby  mrther  award  and  direct 
that  my  costs  and  charges  of  attending  the  said  reference  and  of  this  my  award, 
amounting  to  the  sum  of  127.  8«.  lOd.,  shall  be  paid  by  the  said  E.  W.  Bavies^ 
and  that  all  the  costs  and  charges  of  the  said  action,  of  the  said  recited  agreement^ 
of  the  said  reference,  and  of  all  other  matters  in  anywise  relatiQg  thereto, 
all  which  said  costs  and  charges  are  by  the  said  agreement  directed  to  abide  the 
event  of  this  my  award,  to  be  taxed  and  allowed  as  between  party  and  party, 
shall  also  be  paid  by  tiie  said  B.  W.  Bavies.  to  the  said  J.  Boodle,"  at  &o., 
on&o. 

In  Michaelmas  term,  1834,  a  rule  nisi  was  obtained,  calling  on  the  plaintiff 

to  show  cause  whv  the  award  should  not  be  set  aside,  on  the  following  grounds : 

"  That  the  arbitrator  has  exceeded  his  authority.    That  the  said  award  is 

^  nncertain,  and  not  final    That  the  arbitrator  has  awarded  that  the  pump  was 
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to  be  considered  as  belonging  to  plaintiff  and  defendant  jointly;  and  that  lie 
has  also  awarded  that  the  said  pump  belongs  to  and  is  the  property  of  the  plain- 
tiff. And  also  for  that  the  arbitrator  has  not  awarded  in  pursuance  of  the  said 
reference  the  payment  of  the  costs  of  the  action.'' 

Sir  W,  W,  FoUett  and  Wtghtmam  now  showed  cause.  First,  it  is  not  8u£E- 
oient,  within  the  rule  of  Court;  "^Eostor  term,  2  Gt.  4,  4  B.  &  Aid.  539,  r^nc 
to  state  as  an  objection  to  the  award,  upon  the  rule  nisi, "  that  the  arbi-  ■- 
trator  has  exceeded  his  authority."  It  should  be  shown  how  he  has  done  so.  In 
Bawsthom  t;.  Arnold,  6  B.&  C.  629,  where  the  statement  of  objection  in  the  role 
was  general,  LordTenterden  held  that  it  was  aided  by  an  affidavit  put  in  support 
of  it  I  but  here  no  affidavit  is  made,  and  the  statement  in  the  rule  conveys  no  in- 
formation. [Lord  Penman,  C.  J.  In  reading  an  award,  very  different  objec- 
tions may  suggest  themselves  to  different  minds.  A  party  supporting  an  award 
against  such  a  rule  as  this  might  raise  some  objections  which  had  not  been 
thought  of  by  the  opposite  side.]  Independently  of  this  defect  in  the  rule,  the 
award  is  eood.  In  effect,  it  finds  the  pump  to  be  the  exclusive  property  of 
Boodle,  subject  to  a  right  of  user  by  Davies.  [Pattbson,  J.  K  the  arbitrator 
meant  to  dispose  of  the  property,  and  not  merely  to  eive  an  easement,  there 
would  be.  so  far,  an  excess  of  authority.]  The  words,  ^'  that  the  said  pump  shall 
in  future,  he  considered  as  belonging  jointly  to  the  said  J.  Boodle  and  B.  W. 
Davies,  and  shall  be  repaired  at  their  joint  expense,"  have  not  that  meaning ; 
and  if  they  had,  the  parties  to  whom  the  award,  in  that  respect,  is  favourable, 
have  no  right  to  take  the  objection.  And  the  excess  of  authority,  if  any,  affects 
the  award  only  in  part.  As  to  costs,  the  arbitrator  was  justified  in  awarding 
them  to  the  plaintiff.  The  finding,  as  to  the  trespasses,  would  have  entitled 
him  to  a  verdict  in  the  action;  and  upon  the  rest  of  the  matters  in  dispute,  the 
award,  upon  the  whole,  is  in  the  plaintiff's  favour. 

*R.  F.  Richards,  contra.  The  statement  in  the  rule,  "  that  the  arbi-  rn^t^ 
trator  has  exceeded  bis  authority,"  is  specific  enough.  In  a  rule  nisi  for  ■- 
a  quo  warranto,  or  for  setting  aside  an  annuity,  the  objections  are  stated  with 
equal  generality.  Then,  as  to  the  other  points.  Either  the  award  amounts  to 
an  adjudication  that  the  pump  is  the  property  of  both  parties,  or  it  directo  one 
to  repair  the  property  of  the  other.  Now  it  cannot  be  contended  that  this  award 
creates  n  tenancy  in  common ;  and,  if  it  gives  only  a  right  of  user  to  Davies,  he 
cannot  do  repairs.  So  also  the  hedge  is  clearly  the  property  of  Boodle ;  and 
there  is  nothing  in  the  award  that  can  empower  Davies  to  repair  it,  or  to  use  the 
mud  for  that  purpose.  The  words  of  the  agreement  of  reference  do  not  authorize 
the  arbitrator  to  give  such  a  power.  It  is  said  there,  that  the  arbitrator  shall 
have  power  to  state  in  his  award  who  shall  have  '^  the  care  and  management"  of 
the  pump,  hedge,  and  diteh ;  but  those  words  do  not  include  the  liability  to  re- 
pair. Suppose  the  subject-matter  had  been  a  mansion-house,  could  the  burden 
of  repair  have  been  imposed  under  the  words  "  care  and  management  V  With 
respect  to  costs,  the  arbitrator  had  no  power  to  award  them  unless  the  event  of 
the  award  was  clear ;  but  in  this  case  the  .matters  found  in  favour  of  the  de- 
fendant may  be  more  important  than  those  found  against  him. 

Lord  Denman,  C.  J.  As  far  as  regards  costs,  we  think  that  the  defendant 
is  right.  As  the  award  is  drawn,  he  may  have  gained  much  more  by  it  than 
the  plaintiff;  and  the  agreement  of  reference  makes  no  provision  for  costs  in  the 
event  of  an  award  like  the  present.  On  the  other  points,  I  am  of  opinion  that 
no  objection  is  open  *to  the  defendant  but  those  which  are  specifically  r^M 
stated ;  for  if,  under  such  general  words  as  are  first  used  in  this  rule,  a  ^ 
particular  complaint  could  be  introduced,  still,  when  such  words  are  followed  by 
particular  words  of  complaint,  the  inquiry  is  narrowed  by  these.  The  award 
that  one  party  is  entitled  to  the  pump  as  his  sole  property,  except  that  the  other 
^as  a  right  to  the  free  use  of  the  water  in  common  with  him,  and  that  the  pump 
shall  in  future  be  considered  as  belonging  jointly  to  them,  appears  contradictory, 
but  it  is  explained  by  the  subsequent  direction,  that  it  '<  shall  be  repaired  at 
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their  joint  expense/'  which  shows  that  it  is  meant  to  belong  to  them  jointly  in 
respect  of  the  doing  of  repairs :  see  Pomfret  v.  Ricroft,  1  Wms.  Saund.  322, 
823.  It  is  said  that  there  is  an  excess  of  authority  in  directing  one  man  to  re- 
pair what  is  found  to  be  the  sole  property  of  another ;  but  the  repair  is  directed 
to  be  done  in  a  particular  manner,  and  I  think  the  words  "  care  and  manage- 
ment/' in  the  agreement  of  reference,  warrant  such  a  direction  as  this.  Tne 
award  is  said  not  to  be  final,  but  it  is  so  as  between  these  parties,  and  we  do  not 
see  that  any  others  are  interested.  The  rule  of  Court  which  has  been  referred 
to  does  not  mean  merely,  or  at  all,  that  the  head  of  objection  should  be  stated, 
but  that  the  particular  objection  should  be  shown, — that  the  arbitrator  should 
be  alleged  to  ha?6  improperly  done  or  omitted  some  particular  thing.  In  the 
case  which  was  referred  tOj  the  Court  seems  to  have  thought  otherwise;  but  I 
think  the  proper  construction  of  the  rule  is  as  I  have  stat^. 
*2081  ^LiTTLSDALB,  J.  I  think  the  arbitrator  in  this  case  had  no  power 
-*  to  make  the  award  as  to  costs,  whether  the  right  to  them  was  consistent 
with  his  direction  or  not.  As  between  Boodle  and  JDavies,  the  award  is  suffi- 
ciently final.  As  to  the  adjudication  respecting  the  pump,  it  is  true  the  award 
savs  that  Boodle  is  entitled  to  it  as  his  sole  and  exclusive  property ;  but  that  is 
subject  to  an  exception,  which  is,  in  efiect,  that  Bavies  has  as  much  right  to 
use  it,  for  the  only  purpose  to  which  a  pump  is  applicable,  as  Boodle  has.  This 
part  explains  the  former.  Then  in  the  subsequent  clause  the  arbitrator  says  that 
the  said  pump  shall  in  future  be  considered  as  belonging  jointly  to  the  parties, 
and  be  repaired  at  their  joint  expense.  The  first  part  of  this  direction  varies 
but  slightly  from  that  before  given,  for  the  arbitrator  had  already  made  it 
almost  a  joint  property,  by  giving  a  joint  use;  and  he  now  further  awards  (^in 
pursuance  of  the  clause  in  the  agreement  of  reference  enabling  him  to  provide 
for  the  care  and  mana^ment  of  this  property,)  that  the  repairs  shall  be  done 
jointly  by  the  two  parties.  In  the  subsequent  part  of  the  award,  as  to  repairiuff 
the  hedge,  and  taking  mud  from  the  ditch,  the  arbitrator's  intention  is  declarea 
in  express  words.  I  see  no  uncertainty ;  and  I  think  the  rule  must  be  abso- 
lute as  to  costs  only. 

Patteson,  J.  I  am  of  the  same  opinion.  The  form  of  the  reference  is  sin- 
gular. Where  an  action  is  depending,  it  is  reasonable  to  provide  that  the  costs 
shall  abide  the  event ;  but  where  all  matters  in  difference  are  referred,  it  seems 
that  under  such  an  order  as  to  costs,  each  party  must  necessarily  pay  his  own, 
*2091  ^^^^^  every  '*'thing  is  found  in  favour  of  one.  The  provision  that  the 
^  costs  shall  be  paid  at  such  time  or  times  as  the  arbitrator  shall  direct, 
contemplates  the  event  of  costs  being  payable  consistentlv  with  the  other  terms 
of  the  submission.  The  arbitrator  has  thought  that  the  present  was  such  a 
ease,  but  has  been  wrong.  I  hope  it  will  not  be  taken  that  we  consider  objec- 
tions stated  in  the  general  manner  which  has  been  pointed  out  here,  to  be  cor- 
rectly stated.  Rawsthorn  v,  Arnold,  6  B.  &  C.  629,  is  a  distinguishable  case. 
There  it  was  stated  in  the  rule  that  the  arbitrator  <'  had  not  decided  all  matters 
in  difference ;"  and  the  Court  seems  to  have  been  of  opinion  that  the  rule  alone 
would  not  have  been  sufficient;  but  there  was  an  affidavit,  of  which  Lord  Ten- 
terden  thought  that  notice  might  be  taken,  and  the  two  together  held  to  explain 
the  objection  made  to  the  award.  Here  no  such  affidavit  is  made ;  we  have 
ooly  the  rule  and  the  award,  and  there  is  nothing  to  draw  our  attention  to  any 
particular  part  of  the  award,  I  think,  therefore,  that  there  is  not,  in  this  case, 
a  sufficient  statement  of  the  objection ;  and  I  hope,  in  future,  it  will  be  consid- 
ered that  a  rule  of  this  kind  ought  to  state  in  what  respect  the  arbitrator  has 
exceeded  his  authority,  and  in  what  respect  he  has  failed  to  decide  all  matters 
submitted.  As  to  the  more  particular  objections  in  this  case,  the  award  is  not 
to  be  construed  as  strictly  as  a  deed.  The  arbitrator  had  authority  to  direct 
''how  and  by  whom,  and  in  what  manner,''  the  pump  should  ''be  enjoyed  and 
occupied.''  Having  that  authority,  he  awards  that  the  property  is  in  Boodle, 
but  that  Davies  has  an  easement,  and  that  such  easement  shall  continue. 
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Then  as  to  the  repairs,  in  respect  of  whidi  it  is  sud  '''that  he  tew  ex-  ^^^q 
oeeded  his  authority ;  the  words  empowering  him  to  award  how  the  ^ 
property  shall  be  occupied  give  him  authority  to  say  under  what  conditions  the 
occupation  shall  be.  The  same  observations  apply  to  the  hedge  and  ditch;  and, 
if  the  arbitrator  might  say  how  they  should  be  occupied,  and  who  should  repair 
them,  he  might  also  direct  what  should  be  done  with  the  mud. 

Coleridge,  J.  I  am  of  the  same  opinion,  and  I  must  express  my  entire 
concurrence  in  the  construction  which  has  been  given  to  the  rule  of  Court. 
The  purposes  of  that  rule  would  be  defeated  if  parties  might  state  a  general  head 
of  objection,  as  has  been  done  here,  and  then  go  into  any  number  of  particular 
objections  which  might  ranse  themselves  under  it  As  to  the  specific  objections 
here,  it  must  be  considered  that  we  are  construeing  an  award,  and  in  doing  so 
regard  must  be  had  to  the  subject-matter.  It  has  been  contended  that  the 
words  ''  care  and  occupation'^  cannot  inTolve  repairs;  and  it  has  been  asked 
whether  such  an  effect  could  be  siven  to  them  in  the  case  of  a  mansion  house; 
but  here,  if  the  subject-matter  be  looked  to,  the  plaintiff's  construction  will 
appear  sensible  enough. 

Rule  discharged,  except  as  to  so  much  of  the  award  as  directs  the  pay- 
ment of  costs. 

Sir  W,  W.  FoHeU  then  called  the  attention  of  the  Court  more  particularly  to 
the  costs  of  the  action,  observing  that  the  matters  sued  upon  had  neen  found  in 
favour  of  the  plaintiff.     But, 

*Per  Curiam.    The  costs  of  the  action  were  to  abide  the  event  of  the  r^i  i 
award.    There  has  been  no  event  of  the  award  for  this  purpose.  *  The  ^ 
arbitrator  had  no  power  to  say  anything  of  costs. 


COOPER  against  PHILIP  THOMAS  GARDNER.     Thunday,  May  7. 

By  inquisition,  taken  under  an  elegit,  it  was  stated  that  G.,  the  defendant,  was  possessed 
of  a  term  in  lands  as  mortgagee.  The  term  had  been  bequeathed  by  words,  aj>on  which 
a  question  arose,  whether  such  term  were  vested  in  G.  or  in  the  executrix.  The  court 
refused  to  decide,  on  motion,  at  the  instance  of  the  mortgagor  or  of  the  executrix,  whe- 
ther G.  had  an  interest  of  the  natnre  described  in  the  inquisition,  and  liable  to  be 
extended. 

This  was  a  rule  calling  on  the  plaintiff,  the  defendant,  and  Frances  Hatton, 
to  shew  cause  why  an  inquisition  taken  by  the  sheriff  of  Anglesea,  under  the 
elegit  issued  in  this  cause,  should  not  be  set  aside.  The  inquisition  stated, 
that  Philip  Thomas  Gardner  on,  &c.,  and  on  the  day  of  taking  the  said  inqui- 
sition, was  possessed  of  the  residue  of  an  unexpired  term  of  500  years,  granted 
March*  28th,  1779,  of  and  in  certain  messuages,  tenements,  lands,  and  heredi- 
taments, particularly  described,  which  term  was  held  and  possessed  by  the  said 
P.  T.  Gttrdner,  as  mortgagee,  for  securing  6000^.  and  interest  payable  on  a  day 
which  was  past.  The  inquisition  then  stated  the  delivery  to  the  plaintiff  of  a 
moiety  of  the  said  lands  and  tenements  (being  a  moiety  of  the  lands  and  tene- 
ments named  in  the  writ  of  elegit,)  according  to  the  statute.  It  appeare'd  by 
affidavit  that  the  mortgages  had  been  assigned  to  the  Rev.  Philip  Gardner,  the 
defendant's  father,  for  the  residue  of  the  term,  to  secure  6000^.  and  interest,  and 
that  Mr.  Gardner,  by  his  will,  devised  the  interest  of  the  6000^.  to  the  defen- 
dant for  life,  and  after  his  decease  to  trustees  for  the  defendant's  sons  and 
daughters.  The  testator  also  appointed  the  defendant  and  Frances  Hatton  his 
executor  and  executrix;  and  the  will  contained  a  residuary  "^clause,  rw\2 
which  was  relied  upon  in  shewing  cause,  as  conveying  the  principal  sum  ^ 
of  6000/L  to  the  defendant.  The  tesUtor  died  in  1826.  Judgment  had  been 
signed  in  this  action  in  1819.  The  defendant,  on  his  father's  death,  renounced 
exeoutioui  and  probate  was  taken  out  by  Frances  Hatton.    The  mortgagor  had 
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oontioued  in*  the  reoeiptr  of  the  rente  and  profite  ever  riaee  the  mortgagowae 
executed.  The  intereet  was  regnlarij  paid  from  the  time  ef  the  testator's  d^ 
oease;  and  it  was  snffgested  in  an  affidavit^  sworn  in  opposition  to  the  raloi 
that  such  interest  haobeen  received  by  the  defendant^  as  the  patrtv  ebtkledto 
the  prindiMd.  Bat  aA  «flMavit  was  safaseqoeBtly  iled  on  the  otiker  side,ra) 
danjing  this,  and  stating  that  the  interest  haltl  been  paid  to  the. use  of  Mrs. 
Hatton  as  ezecntriz,  and  as  the  party  legally  interested  in  the  term. 

Chihon  now  shewed  cause  on  behalf  of  the  plainti£F^  and  contended  that  the 
defendant's  interest  in  the  ptemises  was  suoh  a&  might  be  taken  under  the  degit  \ 
*1\S\  ^^^  ^  ^^  judgment  was  siven  on  this  pointy  the  arguments  ^upto  it  are 
-'  omitted.  At  all  events  the  inquisition  cannot  be  disputed  in  the  present 
form  of  proceeding.  This  is  an  attempt  by  the  ih<wtgagor  to  try  the  d^^or's 
title  to  the  lands  in  a  summary  way.  Hq,  as  a  third  persoui  has  no  right  to 
interpose.  Nor  is  he,  in  fact,  prejudiced.  As  to  legal  rightS|  the  elegit  oslj 
puts  the  judgment  cr^itor  into  the  sitoatien  In  which  the  xlefendant  was  before, 
according  to  the  observatron  of  Oibbs,  C*  J.  in  his  judgment  in  Bogeni^.  Pitofaer, 
6  Taunt.  206,  207,  and  ail  the  present  equities  betwee|i  the  mortgagor  And 
mortgagee  will  still  subsist.  The  finding  upon  this  inquisition  has  been,  that 
the  defendimt  held  and  was  possessed  of  the  term.  The  Court  is  asked  to  decide 
summarily  that  such  finding  is,  in  point  of  fact,  untrue ;  and  that  at  the  in- 
stance of  a  party  who  may  oe  called  a  stranger.  No  authority  can  be  shovm 
for  such  a  course.  • 

Sir  J.  CampbdLj  Attorney-General,  and  Moggins,  contri.  The  mortgagor 
and  Mrs.  Hatton  are  entitled  to  contend  that  an  interest  such  as  this,  in  a  mort- 
gage term,  cannot  be  taken  under  an  diegit  [Pattiaon,  J.  This  cannot  be 
any  thing  more  than  the  case  of  a  sheriff  seizing  goods  of  A.,  under  an  execution 
against  S.  Has  the  Court  ever  proceeded  summarily  upon  such  a  question 
as  thatf]  In  Harris  o.  Booker,  4  Bin^.  90,  on  eledt  sued  out  i^inst  the 
landlord,  he  was  found  to  be  seSsed  foi^  life  of  lands  wnicb  were  in  the  occupa- 
tion of  a  tenant;  the  latter  refused  to  pay  rent,  and  defended  hitaiself  iii'  an 
action  for  use  and  occupation  brought  b^  the  tenant  by  elegit,  on  the  ground 
that  the  landlord  had  no  legal  interest  m  the  premises;  and  Best,  €.  J.>  in 
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giving  judgment,  "^^d:  <<It  is  cleiir,  in  the  present  case,' that  the 

Jkintiff  was  not  entitled  to  th^  possession  ^f  the  land,  as  against  the 
Gresswell;  and  if  so,  he  could  have  no  claim  against  the  tenaxii.  The 
inquisition  certainly  found  thai  Cresswell  was  eased  of  the^  Ihnd ; '  but  a  stnnger 
to  the  inmiiBition  wa»  not  bound  to  traverse  it :  •  be  mi^ht  dispute  its  oorreotness 
in  any  otW  way/'  J^Lord  Dcnmak,  C.  J.  We  think  it  ought  to  be  shewn 
by  some  direct  authontv  that  the  Court  has  ever  taken  the  course  tiow  sug- 
gested.] No  authority  has  been  found ;  >  but  there  al^  many  analogous  instances 
m  which  the  Court- will  interfere  to  relieve  Uie  subject  where  an  excess  of 
jurisdiction  has  been  committed;  as,  for  instance,  in  settincr  aside 'orders  of 
justices.  [LiTTLEDALS,  J.  Thete  the  otders  aref  brought  before  the  Court  by 
certiorari.]    The  inquisition  here  is  on  the  files  of  the  Court.    [Lord  IhsNMAK, 

(a)  The  rale  was  obtained  in  Easter  term,  1634  and,  in  tiie  next  term  (after  eonnsel 
had  been  partly  beard  in  oppoaitlon;.)  it  was  enlarged  in  order  tbat  the  mets  might  be 
turned  into  a  special  case.  This  was  not  done,  and  the  mle  was  farther  enlarged.  The 
affidarit  abore  mentioned  wae  sworn,  by  the  solicitor  to  Mrs.  Hatton,.  on  the  2d  of  January 
1836.  Reference  being  made  to  it  in  the  coarse  of  the  argament  partly  reported  above, 
it  was  objected  that  the  aiBdarit  came  too  late,  and  ought  not  to  be  reoeived.  Littli- 
DALi,  J.  On  the  plea  side  of  the  court,  parties  shewing  canse  against  a  role  are  at  Hber^ 
to  file  fresh  afSdavits  every  time  the  rule  is  enlarged.  [The  officers  of  the  court  stated 
that  it  was  so  on  the  plea  side,  though  not  on  the  crown  side.]  Pattbson,  J.  Mrs.  Hat- 
ton is  an  adverse  party  to  the  mortgagor  upon  this  rule,  and  tne  affidavit  is  put  in  on  her 
behalf. 

It  was  part  of  the  rule  of  enlargement  made  in  this  case  in  Michaelmas  term,  1834, 
"  that  the  affidavits  which  parties  intend  to  read  at  the  time  of  shewing  cause,  be  filed  one 
week  before  the  next  term.'' 
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C.  J.  Setting  aside  orders  of  justices  is  an  exercise  of  the  ancient  jurisdiction 
of  the  Court.  Here  we  are  called  upon  to  do  that  which  properly  belongs  to 
others.  Patteson^  J.  When  orders  are  brought  up  by  certiorari,  the  Court 
does  not  inquire  into  matter  not  appearing  upon  the  orders  themselves.]  Affi- 
davits have  Deen  allowed,  to  shewtbat  the  orders  were  made  without  jurisdiction  : 
Eex  V.  The  Justices  of  the  West  Riding,  5  T.  R.  629,  Rex  v.  The  Justices  of 
Somersetshire,  5  B.  &  C.  816.  Here  is  an  excess  of  jurisdiction,  and  an  abuse 
of  the  process  of  the  Court. 

Lord  Denman,  C.  J.  It  is  not  an  excess  of  jurisdiction  that  is  alleged,  but 
a  mistake  on  the  merits.  That  cannot  be  ^one  into  in  the  manner  proposed. 
*The  interpleader  act,  in  all  the  extent  of  equitable  jurisdiction  which  it  r:^i  5 
introduces,  does  not  give  such  an  authority  as  this.  It  is  said  that  the  ^ 
process  of  the  Court  has  been  abused :  but  no  fraud  is  comphiined  of.  The  rule 
must  be  discharged. 

Ltttledale  and  Pattebon,  Js.  concurred. 

CoLBRiDOE,  J.    As  the  case  is  put  on  behalf  of  the  mortgagor,  there  is 
only  a  false  finding,  by  which  he  need  not  be  bound.  Rule  ducharged. 


UDALL  against  NELSON.     Thursday,  May  7. 

The  ooart  will  not  discharge  a  defendant  oat  of  custody  on  mesne  process,  on  the  ground 
merely  that  the  arrest  was  against  good  faith.  As  where  the  plaintiff  agreed  to  accept 
payment  of  his  debt  by  instfdments,  and,  without  farther  communication,  arrested  the 
defendant  before  any  instalment  was  due. 

G.  F.  Jones  moved  for  the  discharge  of  the  defendant  out  of  custody,  under 
the  following  circumstances.  The  defendant  being  indebted  to  the  plaintiff, 
and  unable  to  pay  immediately,  told  the  plaintiff  (as  he  now  swore  the  hfi% 
was)  that  he,  the  defendant,  Imd  money  coming  to  him  through  the  hands  of 
Messrs.  Laidlaw  and  Harding,  writers  to  the  signet  in  Edinburgh,  and  would 
pay  the  debt  out  of  such  money  if  the  plaintiff  would  give  him  time.  The 
plaintiff  consented,  and  on  the  20th  of  April  last  wrote  and  signed  this  memo- 
randum: <'To  Messieurs  Laidlaw  and  Harding.  Gentlemen,  I  have  seen  Mr. 
Nelson,  upon  whom  I  hold  a  bill  for  211,,  and  he  proposes  to  pay  me  the  amount 
by  instalments  of  5^.  each  per  month,  to  which  I  agree,  tne  first  instalment 
to  be  the  4th  May  1835,  and  on  the  fourth  of  each  month  following,  punig 
*James  Udall."  On  the  80th  of  the  same  month  of  April,  the  plain-  ^ 
tiff,  without  any  notice  or  intimation  to  the  defendant  or  any  request  of  pay- 
ment, arrested  him  for  the  27^.  The  defendant  on  the  4th  of  May,  tendered 
6/.  which  the  plaintiff's  attorney  refused  to  accept.  [The  CouBT(a)  asked  if 
there  were  any  instance  of  a  party  having  been  discharged  out  of  custody  on 
the  ground  of  an  arrest  having  been  made  contrary  to  good  &ith  ?]  Proceed- 
ings on  a  bail  bond  would  be  set  aside  upon  that  ground.  [Littledaxe,  J. 
The  Oourt  exercises  a  general  summary  jurisdiction  over  baO  bonds.(6}] 

Feb  Cttbiam.    The  rule  cannot  be  granted.  Rule  refuBed.(c) 

{a\  Lord  I>enman,  0.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 

lb\  See  8t  4  Ann.  e.  16,  s.  20. 

(e)  As  to  the  control  which  the  courts  will  exercise  over  the  right  of  holding  to  bail, 
see  Chambers  «.  Bemasconi,  6  Bing.  498,  judgment  of  Tindal,  G.  J.,  and  the  cases  there 
died;  Barton  9.  Haworth,  4  B.  &  Ad.  462  ]  Anon.  Lofft,  546. 
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"^The  KINO  agatntt  The  Company  of  Froprieton  of  the  ABEGENOCE 
and  ABEHaAVBNNY  Oanal  Navigation.     Friday,  May  8. 

Bj  an  act  establishing  a  canal  company,  it  was  proTidedi  that  certun  land  ownen  might 
call  upon  them  by  notice,  as  directed  in  the  act,  to  Hecate  certain  works,  communicat- 
ing with  the  company's  canal  and  railways  ;  and  that,  if  the  company  should  refuse 
for  six  months  after  such  request,  the  applicants  might  themselves  perform  the  works 
in  the  same  manner  as  the  company  might  have  done  them. 

An  application  being  made  to  the  company  under  this  clause,  they  answered  that  they 
would  do  the  works  themselves ;  but  they  delayed  proceeding,  and,  on  remonstrance, 
gave  as  a  reason,  that  the  proposed  operation  would  interfere  with  the  property  of  other 
parties,  who  were  likely,  if  so  disturbed,  to  bring  an  action.  The  company  offered, 
nevertheless,  to  proceed  if  indemnified.  The  applicants,  in  answer,  stated  that  they 
considered  the  excuse  insufficient,  and  did  not  understand  how  they  could  be  expected 
to  indemnify.  Six  months  had  at  this  time  elapsed  since  the  original  application.  The 
worka  not  being  done,  a  mandamus  was  applied  for : 

Held,  that  the  writ  could  not  issue,  it  not  appearing  from  the  above  fiacts  that,  after  the 
consent  given  by  the  company  to  execute  the  works,  there  had  been  any  express 
demand  and  refusal  of  performance,  or  any  conduct  on  the  company's  part  equivalent 
to  such  refusal. 

A  BTTLS  nisi  was  obtained|for  a  mandamus  to  the  above-mentioned  company 
to  constract  and  complete  the  railways,  bridges,  and  other  works  mentioned  in 
a  notice  given  to  them  by  Richard  Summers  Harford  and  others,  on  the  18th 
of  October  1832.  The  application  was  funded  on  stat  83  O.  3,  o.  96,  '<for 
making  and  maintaining  a  navigable  canal  from  the  town  of  Brecknock  to  the 
Monmonthahire  canal,  near  the  town  of  Pontypool/'&o.,  '^  and  for  making  and 
maintaining  railways  and  stone  roads  from  snch  canal  to  several  iron-worliffl  and 
mines/'  &c.,  by  that  statute  (sect.  1,)  the  company  of  proprietors  incorporated 
and  invested  with  certain  powers  for  the  purposes  of  the  act,  and,  among  others, 
with  that  of  making  railways  from  their  own  canal  to  any  mines,  &c.;  within 
eight  miles :  and  by  sect.  96,  it  was  further  enacted  as  follows : — 

''That  if  the  owner  or  owners  of  any  manor,  estate  or  lands  containing  any 
mines/'  &c.  ''  of  iron,  iron  stone,  lead,  coals,  or  other  minerals,  or  any  quar- 
*2181  '^^^  ^'^  *'' situate  and  lying  within  the  distance  of  eight  miles 
^  from  any  part  of  ihe  said  canal,''  &c.,  ''shall  deem  it  expedient  or  ne- 
cessary that  any  railway  or  stone  roads  shall  be  made  over,  &c.,  "  the  lands  or 
grounds  of  any  other  person  or  persons,  or  across  any  highway,"  &c.,  "or  that 
any  bridges  should  be  erected  over  and  across  any  rivers,  brooks,  or  water- 
courses, for  the  purpose  of  conveying  his,  her,  or  their  iron,  lead,  coahs,  &c., 
"  or  any  goods,  wares,  or  merchandises,  to  or  from  the  said  canal/'  &c.,  "  here- 
inbefore ]^urticularly  described ;  and  if  the  said  company  of  proprietoxts  shall 
refuse  to  make  any  such  railway  or  wagon  road,  or  to  erect  any  such  bridge,  in 
virtue  of  the  powers  hereinbefore  given  them  in  that  behalf,  for  the  space  of  six 
months  after  an  application  and  request  in  writing  shall  have  been  made  to 
them  for  that  purpose,  at  a  general  meeting  or  assembly  to  be  held  as  hereinbe- 
fore is  mentioned,  by  the  person  or  persons  so  deeming  it  expedient/'  &c.,  then 
it  shall  be  lawful  for  such  person  or  persons  "  at  his  or  their  own  proper  costs 
and  charges,  at  any  time  afler  the  expiration  of  such  three  (Sic.)  calendar 
months,  without  the  consent  of  the  owner  or  owners  of  such  lands,  or  grounds, 
rivers,  brooks,  or  watercourses,  to  make  any  such  railways  or  wagonways,  or  to 
erect  any  such  bridge  or  bridges  as  shall  be  deemed  expedient  to  be  made  or 
erected  as  aforesaid,  he  or  they  first  paying  or  tendering  satisfaction  for  the 
damages  to  be  thereby  occasioned  to  any  such  lands,"  &c.,  in  the  manner 
poiot^  out  by  the  act  in  the  case  of  lands  taken  for  similar  purposes  by  the 
company. 

When  the  canal  and  certain  of  the  railways  and  other  works  had  been  com- 

*2191  P^®^^'  Messrs.  Harford  and  Co.,  *the  parties  making  the  present  appli- 

■'  cation,  required  the  company  by  a  notice  conformable  to  the  act,  de- 
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livered  to  them  at  a  meetiDg  of  the  proprietoni  on  the  18th  of  October  1882, 
to  make  certain  railvajB  and  erect  certain  bridges  in  the  Bt&d  notice  particu- 
larly deec^bedi  to  oommnnioate/with  oertain  mines,  Ac.)  of  the  applicants,  situ- 
ate within  eight  miles  of  the  canal ;  and  the  making  of  which  railways  and 
bridges  the'  applicants,  as  they  ststed  in  the  notice,  deemed  it  expedient  and 
neeessikTy.  And  the  company  were,  by  the  said  notice,  informed  that  if  they 
should  refuse  to  make  and  erect  the  same  for  the  space  of  six  months  after  the 
application,  the  applicants  would  make  and  erect  them  at  their  own  cost  under 
powe»  of  the  Siet.  The  company,  at  their  next  general  meeting  holden  in 
April  18d8,(a)  passed  the  following  resolution  with  respect  to  that  part  of  the 
notice  which  it  was  now  sought  to  enforce  by  mandamus : — **  BesoWed,  that, 
with  respect  to  the  first  application,  this  company  have  determined  to  retain 
and  to  exercise  tlieir  parliamentary  powers,  and  for  that  purpose  the  clerk  is 
hereby  directed  to  make  the  necessary  application  to  the  owners  and  oocapiers 
of  land  described  on  Messrs.  Harfords'  plan/'  A  ^y  of  this  resolution  was 
sent  to  Messrs.  Harford  and  Oo. 

The  resolution  not  being  carried  into  effect,  Messrs/Harford  and  Co.,  caused 
a  letter  to  be  written  upon  the  subject  to  the  clerk  of  the  oonqsAny,  and  were 
informed  by  him,  in  answer,  that  the  company  had  begun  the  necessarjr  opera- 
iiens,  but  fonnd  that  it  would  be  necessary  to  dross  the  rail*road  of  toe  Mon- 
mouthshire Canal  Company^  who  had  .warned  them  against  ^trespassing,  pMOA 
and. who  bad  already  brpq^t  an  action  (still  depending)  asainst  Messrs.  >- 
Harford  ^d  Co.,  for  crossing  the  same  rail*road.(6)  The  company  therefore 
suggested  the  propriety  of  waiting  the*resalt  of  the  aotion,  before  any  further 
atep  ^should  be  taken*  The  appliwits,  in  a  second  letter,  denied  that  the  action 
r^erred  to  could  determine  any  thing  as  to  the  onderteking  now  in  question, 
and  urged  that  thct  works  shonld  proceed.  The  clerk  of  the  oompany  answered 
as  follows : — 

(.  *^  We.  understand  that  a  meeting  of  the  osaal  committee  will  be  held  on  some 
day  in  the  present  month,  when  we  will  .submit  to  them  the  correspondence 
which  has  recently  tf^ken  place  between  us  on  this  business.  The  nature  of  the 
notice  given  by  the  Monmouthshire  Canal  Oompany,  leads  us  to  think  that  the 
instamt  we  commence  opemtions  at  the  Penmark  Colliery,  they  will  institute 
legal  proceedings  agunst  us.  We  therefore  take  it  for  granted  tliat  your  clients 
wHl  4^  tx>  indemnify  the  Brecknock  and  Abergavenny  Canal  Compisny  in  re^ 
spect  to  all  the  consequences  of  those  operations.^' 

To  this  letter  the  agent  of  Messrs.  Harford  and  Co.  replied,  on  the  8d  of 
Beptember,  1883  ^-^<  We  cannot  admit  that  the  notice  or  apprehension  of  legal 
proceedings  from  the  Monmouthshire  Canal  Company,  to  which  you  refer,  at  all 
justifies  the  delay  on  the  part  of  your  clients  comphdned  of  in  our  former  letter, 
nor  do  we  understand  upon  what  principle  Messrs.  Harfords  and  Co.,  can  be 
expected  to  indemnify  the  Ccanpany  of  proprietors  of  the  Brecknock  and  Aber- 
gpiyenny  Canal  Navigation  in  the  exercise  by  that  oompany,  for  their  own 
.^benefit,  and.  by  their  own  election,  of  the  powers  conferred  npon  them  r^cool 
by  their  act  of  parliament/'  The  works  were  inot  proceeded  with.  In  ^ 
Trinity  term,  1834|  the  rule  nisiwas  obtained  fcr  a  mandamus. 

Sir  John  GanwbeU,  Attomey-fleneral,  and  B.  V^  WUKamtf  (with  whom  was 
0.  JP(nse0)y  now  snowed  cause,  and  contended  that  die  Compuiy  were  not  obliged, 
nof  clearly  authorised  by  the  act,  to  cross  tJie  Monrnouthshire  Canal  Company's 
railway.  As  to  the  resolution  passed  upon  Messrs.  Harford  and  Co.'s  applica*- 
tion,  it  may  be  said  on  the  other  side  that,  by  passing  such  a  vote,  the  Breck- 

^a)  The  reBOlution  was  passed  a  little  n^ore  than  six  months  after  the  notice,  and 
this  cironmstanoe  was  discussed  in  the  course  of  the  argument,  but  nothing  ultimately 
turned  upon  it 

{b)  9ee.as  to  this,  The  Moamouthihire  Canal  Oompany  v.  Harford,  5  Tyr.  68.  1  Cro. 
M.  A  A.  614* 
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Boek  and  Abergayennj  Omal  Gomptny  have  precladad  the  applicants  from 
making  the  proposed  railways  themseWes,  tlie  act  only  empowering  parties  to 
take  snoh  a  course  npon  re/Hual  of  the  company  to  do  the  works  required.  But 
if  that  be  so,  the  propw  mode  of  trying  what  injury  has  been  sustained  would 
be  by  an  action  on  the  case.  And  the  company  are  willing  to  execute  ishe  works 
on  receiving  an  indemnity,  or  to  give  a  refusal,  if  that  is  necessary,  to  enable 
the  parties  to  proceed  for  themselves. 

Maule,  conM.  The  company  haye  endeayoured  to  evade  the  rights  ffiven  by 
this  statute  to  the  applicants.  At  the  end  of  six  months  from  the  notice,  they 
were  bound  either  to  give  a  refusal  or  to  perform  the  works.  There  has  been  no 
refusal,  but  the  company  have  declared  that  they  would  exercise  their  parlia- 
mentary powers.  [Ix>rd  Denman,  0.  J.  That,  with  reference  to  the  request, 
is  saying  that  they  will  do  the  works.  Patteson,  J.  You  would  compare  the 
case  to  that  of  a  company  empowered  to  .compel  a  sale  of  houses  for  the  purposes 
^Aooi  *^^  ^^  act,  after  haying  given  certain  notices :  the  company,  having  given 
^  the  notices,  cannot  retract,  bat  may  be  obliged  by  mandamus  to  com- 
plete the  purchaae.(o)]  The  cases  are  similar.  [Golbridge,  J.  Suppcring 
that  the  company  have  lost  their  right  of  election,  ought  not  you,  for  the  pur- 
pose of  obtaining  a  mandamus,  to  show  that  you  have  applied  to  them,  since 
the  passing  of  the  resolution,  to  do  these  works,  and  that,  on  such  application, 
they  have  refused?]  If  they  were  bound  to  perform  the  works  at  all,  they  were 
bound  to  do  it  within  a  reasonable  time  after  the  resolution.  When  they  passed 
it,  the  duty  was  thrown  upen  them.  Harford  and  Co.  had  then  a  vested  right 
to  the  performance  of  the  works  by  the\M)mpany.  Their  assent  had  put  it  out 
of  the  power  of  Harford  and  Go.  to  act  for  themselves.  It  is  true,  they  now 
offer  to  give  a  refusal,  but  that  must  be  on  a  fresh  application  under  the  statute; 
and  the  applicants  have  now  lost  two  years. 

Lord  Denman,  G.  J.  This  case  must  ^0  off  upon  a  point  not  bearing  on  the 
merits.  The  parties  making  the  application  do  not  state  anything,  subsequent 
to  the  resolution  in  1833,  which  carries  the  refusal  of  performance  farther  than 
a  demand  of  indemnity  for  the  company  in  case  of  their  doing  the  works.  We 
cannot  grant  a  mandamus  unless  there  has  been  a  direct  refusal;  and  here,  I 
think,  there  has  not.  It  is  not  indeed  necessary  that  the  word  '<  refuse,'^  or  any 
equivalent  to  it,  should  be  used ;  but  there  should  be  enough  to  shew  that  the 
*2281  P^7  withholds  compliance,  and  distinctly  ^determines  not  to  do  what 
•>  is  required.  The  question  is,  as  in  a  case  which  was  lately  before  us  re- 
specting payment  of  taxes,  (Rex  v.  Ford,  2  A.  &  E.  588,}  whether  the  party 
had  done  what  the  Gourt  distinctly  sees  to  be  equivalent  to  a  refusal.  Here  I 
cannot  perceive  that  in  the  correspondence  and  conduct  of  the  company.  Their 
answer  to  the  last  application  is,  that  they  are  ready  to  do  the  works,  if  indem- 
nified. That  l^ves  the  case  short  of  the  point  to  which  it  would  have  been 
brought  if  such  an  amplication  had  been  made  that  any  non-performance  after- 
wards must  have  amounted  to  a  refusal.  Messrs.  Harford  and  Go.  might  have 
Mid,  <<  we  desire  a  direct  answer,  and  your  not  giving  it  will  be  considered  a  re- 
fusal.'' A  direct  application  would  probably  have  led  to  a  direct  denial;  and 
that,  or  something  equivalent,  should  have  taken  place,  to  furnish  ground  for  a 
mandamus. 

LiTTiiSDALE,  J.  I  am  of  the  same  opinion.  It  is  not  necessary  that  there 
Bhoold  have  been  a  refusal  in  so  many  words ;  but  here  the  Gompany  only  an- 
Bwered  the  application  by  requiring  an  indemnity.  There  should,  after  that, 
have  been  a  formal  and  distinct  demand,  to  warrant  this  motion. 

Patteson,  J.  I  am  sorry  that  the  case  should  go  off  on  this  point;  but 
the  Canal  company  had  at  one  time  agreed  to  perform  the  works,  and  nothing  is 
shewn  which  amounts  to  an  express  rescinding  of  that  consent.     When  Har- 

(a)  Rev  V.  The  Hungerford  Market  Company,  (Ez  parte  Davles)  4  B.  ft  Ad.  327. 
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ford  and  Co.  declined  indemnifying,  thej  should  have  followed  that  up  by  a  di- 
rect application  to  have  the  works  done. 

^Coleridge,  J.    A  mandamus  ought  not  to  be  moved  for  unless  the   rMOj 
party  alleged  to  be  in  fault  has  known  distinctly  what  he  was  required    I- 
to  do,  so  as  to  exercise  an  option  whether  he  would  do  it  or  not.     In  this  case 
it  is  not  even  clear  that  the  Company  knew,  after  the  refusal  of  indemnity, 
whether  Harford  and  Co.  had  not  given  up  their  demand. 

Bule  discharged.(a) 


In  the  Matter  of  HODGSON  and  ROSS.      Saturday,  May  ^tk. 

An  attomej  who,  after  being  examined,  sworn,  and  admitted,  neglects  for  a  year  to  take 
out  his  certificate,  is  not  an  nnqnalified  person  within  stat  22  G.  2,  c.  46,  s.  11 ,'  and, 
if  he  practice,  without  being  re-admitted,  in  the  name  of  another  attorney,  he  is  not, 
therefore,  liable  to  imprisonment,  nor  the  other  attorney  to  be  struck  off  the  roll,  under 
tiiat  statute ;  though  the  latter  would  be  punishable  under  the  general  jurisdiction  of 
the  court. 

BliNES  had  obtained  two  rules  in  Hilary  term  last,  calling  upon  Hodgson  to 
shew  cause  why  he  should  not  be  committed  to  the  prison  of  this  Court  for  a 
period  not  exceeding  one  year,  and  upon  Ross,  an  attorney  of  this  Court,  to 
shew  cause  why  he  should  not  be  struck  off  the  roll.  The  application  was 
grounded  on  stat.  22  O.  2,  c.  46,  s.  ll.(&)  Hodgson  had  been  admitted 
*an  attorney  of  this  Court  in  1827,  and  practised  at  Oisburne,  in  r*o25 
Yorkshire,  till  the  year  commencing  in  November,  1830 ;  when,  being  *■ 
in  embarrassed  circumstances,  he  did  not  take  out  his  certificate.  He  remained 
uncertificated  for  more  than  a  year;  and  since  then,  according  to  the  affidavits 
in  support  of  the  rule,  he  had  practised  in  the  name  of  Ross.  In  answer,  affi- 
davits were  filed  in  which  these  facts  were  explained  or  denied ;  and,  on  shewing 
cause,  it  ^  :i9  contended  that  the  facts  were  not  such  as  could  warrant  the  appli- 
cation, even  supposing  the  statute  to  include  the  case  of  an  attorney  who  had 
omi  ted  to  take  out  his  certificate.  So  much  only  of  the  facts  and  arguments  is 
here  reported  as  relates  to  the  construction  of  the  statute. 

Sir  Gregory  Lewin  for  Hodgson,  and  F,  Y.  Lee  for  Ross,  now  shewed  cause. 
The  present  is  not  a  case  within  this  section  of  the  act,  the  object  of  which  was 
to  protect  the  public  from  the  ignorance  of  unqualified  persons,  such  as  have 
not  been  examined  (as  directed  by  stat.  2  Or,  2,  c.  23,  s.  6,)  sworn  and  admitted. 
The  renewal  of  the  certificate  is  merely  a  fiscal  regulation.    The  enactments 

(a)  See  Rex  v.  The  Trustees  of  the  Northleach  and  Witney  Roads,  6  B.  &  Ad.  978. 

(6)  Stat.  22  G.  2,  c.  46,  s.  11,  "And  whereas  divers  persons  who  are  not  examined, 
sworn,  or  admitted  to  act  as  attomies  or  solicitors  in  any  court  of  law  or  equity,  do,  in 
conjunction  with,  or  by  the  assistance  or  connivance  of  certain  sworn  attorneys  and  soli- 
citors, and  by  various  subtle  contrivances,  intrude  themselves  Into,  and  act,  and  practice 
in  the  ofiSce  and  business  of  attorneys  and  solicitors,  to  the  great  prejudice,'^  &c.  "  be  it 
therefore  enacted,  that  from  and  after,"  29th  September,  1749,  "if  any  sworn  attorney  or 
solicitor  shall  act  as  agent  for  any  person  or  persons,  not  duly  qualified  to  act  as  an  at- 
torney or  solicitor  as  aforesaid,  or  permit  or  suffer  his  name  to  be  any  ways  made  use  ol 
upon  the  account,  or  for  the  profit  of  any  unqualified  person  or  persons,  or  send  any  pro- 
cess to  such  unqualified  person  or  persons,  thereby  to  enable  him  or  them  to  appear,  act, 
or  practice  in  any  respect  as  an  attorney  or  solicitor,  knowing  him  not  to  be  duly  qualified 
as  aforesaid,  and  complaint  shall  be  made  thereof  in  a  summary  way  to  the  court  from 
whence  any  sach  process  did  issue,  and  proof  made  thereof,  upon  oath,  to  the  satisfaction 
of  the  court,  that  such  sworn  attorney  or  solicitor  hath  offended  therein  as  aforesaid,  then, 
and  in  such  case,  every  such  attorney  or  solicitor  so  offending  shall  be  struck  off  the  roll, 
and  forever  after  disabled  from  practising  as  an  attorney  or  solicitor ;  and  in  that  case, 
and  upon  such  complaint  and  proof  made  as  aforesaid,  it  shall  and  may  be  lawful  to  and 
for  the  said  court  to  commit  such  unqualified  person,  so  acting  or  practising  as  aforesaid, 
to  the  prison  of  the  said  court,  for  any  time  not  exceeding  one  year." 
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providing  for  the  fitnefls  of  the  attorney  oelong  to  a  difierent  dkss  of  regulations, 
*2261  ^"^^  ^"'^  enforced  *by  different  penalties,  as  under  stat.  8  Ja.  1,  c.  7,  and 
^  Stat.  2  6. 2,  0.  23,  whioh  are  continued  by  later  acts.  [Golxbidge,  J. 
Yon  say  that,  if  a  person  be  off  the  rolls  for  want  of  renewinghis  certificate, 
he  still  retuns  a  qualification,  though  it  is  suspended.  Lord  Penman,  C.  J. 
The  words  are  not  duly  qualified  to  acf  as  aforesaid."]  That  means  qualified 
by  having  been  examined,  sworn,  and  admitted.  No  case  has  occurred  of  ap- 
plying this  section  to  attorneys  who  have  once  been  on  the  rolls.  In  Be  Palm- 
er, 2  A.  &  E.  686,  (S.  G.  1  Harr.  65,)  In  Re  Glark,  8  D.  &  R.  260,  In  Be 
Jackson  and  Wood,  1  B.  &  G.  270,  Ex  parte  Whatton,  5  B.  &  Aid.  824,  In  Be 
King  and  Tredwell,  1  A.  &  E.  660,  were  all  cases  in  which  the  unqualified  party 
had  never  been  attorney  at  all.  [Patteson,  J.  Stat.  87  &.  3,  c.  90,  s.  81, 
makes  the  admission  of  attorneys,  who  neglect  to  renew  their  certificate,  ''  null 
and  void."  Therefore  it  will  be  said  that  Hodgson  practised  without  being  ad- 
mitted.] The  first  statute  whioh  required  a  certificate  was  stat.  26  Gt.  3,  o.  80. 
Till  that  act  passed,  there  could  of  course  be  no  attempt  to  apply  stat.  22  G-.  2, 
c.  46,  s.  11,  to  the  case  of  a  party  practising  without  a  certificate.  Then  how 
can  stat.  26  O.  8,  c.  80,  or  stat.  87  G.  3,  c.  90,  bring  such  a  party  within  the 
previous  act  7  The  quidifioation  referred  to  in  stat.  22  6.  2,  c.  47,  s.  11,  could 
not  possibly  mean  such  a  qualification  as  was  thereafter  to  be  created;  and  the 
later  acts  contain  nothing  oonnecting  them  with  the  penalties  of  the  preceding 
aet. 

Baines  contrd.  The  case  falls  within  the  plain  words  of  the  section.  The 
^^oy-i  admission  is  null  and  void  by  stat.  *37  G.  8,  c.  90,  s.  81.  The  party, 
' -^  therefore,  is  as  if  he  had  never  been  admitted.  Then  stat.  22  Ot.  2,  c. 
46,  8.  11,  inflicts  the  punishment  upon  persons  who  practise  without  possessing 
the  qualification  of  adbnission.  The  penalties  in  the  twelfth  section  of  that  act 
were  enforced  in  a  case  where  the  party  had  not  renewed  his  certificate,  in  Slack 
V.  Wilkins,  1  Gr.  &  M.  28,  (S.  G.  8  O^rwh.  168;)  yet  the  preamble  of  that 
section  refers  much  more  distinctly  to  the  danger  of  unskilfulness,  than  that  of 
the  eleventh  section.  [Lord  Denman,  G.  J.  The  twelth  section  contains  the 
words — "  unless  such  person  shall  continue  so  entered  upon  the  roU."  There 
is  no  such  expression  in  the  eleventh.1  Lord  Lyndhurst  referred  expressly  to 
the  admission  and  inrolment  beine  null  and  void,  under  the  act  of  87  G.  8. 

Lord  Denman,  G.  J.  This  rule  must  be  discharged.  The  conduct  of  the 
party  is  not  the  conduct  contemplated  in  the  eleventh  section  of  stat.  22  G.  2. 
c.  46.  The  object  of  that  section,  and  of  previous  enactments  on  the  same  mat- 
ter, was  to  prevent  unqualified  persons  from  acting.  The  qualification  "ba 
aforesaid,'^  is  the  having  been  examined,  sworn,  and  admitted.  Then  any  at- 
torney who  knowingly  acts  for  a  person  not  so  qualified  incurs  the  penalty.  The 
Qualification  includes  all  the  three  things,  examination,  swearing,  and  admission, 
'his  gives  rise  to  an  argument  founded  on  stat.  37  G.  8,  c.  90,  s.  81,  which 
makes  the  admission  null  and  void  where  the  certificate  has  not  been  renewed. 
The  Btren^h  of  the  argument  in  favour  of  the  rule  rests  upon  this;  and  cer- 
tainly a  taxr  doubt  does  arise  upon  the  word  <<  admission.''  Yet,  looking  at  the 
4^oQi  intent  of  stat.  22  G.  2,  c.  46,  *which  was  to  secure  skill  and  knowledge 
•^  on  the  part  of  the  attorney  employed,  and  recollecting  that  a  punishment 
is  imposed  for  practising  without  qualification,  we  must,  I  think,  control 
the  sense  of  the  word  <<  admission.''  The  object  of  stat.  87  G.  8,  c.  90,  was 
to  secure  the  payment  of  the  stamp  duty ;  and  although  the  thirty -first  section 
declares  the  admission  null  and  void,  yet  we  cannot  import  that  enactment  into 
the  preceding  statute,  so  as  to  make  the  party  subject  to  the  punishment  imposed 
on  practising  without  being  admitted.  We  are  referred  to  the  interpretation 
which  the  Court  of  Exchequer  has  put  npon  the  twelfth  section  of  stat.  22  G.  2, 
0.  46,  in  Slack  v.  Wilkins,  1  Gr.  &  M.  28;  8.  G.  8  Tyrwh.  158.  That  case 
was,  I  think,  very  properly  decided ;  for  the  twelfth  section  imposes  the  penalty 
on  Uie  person  acting,  "  unless  such  person  shall  continue  so  entered  upon  the 


122       Matter  of  Hodgson  and  BO08.    E.  T.  1835.        [228 

roll  'y*  and  the  enrolment  there  was  set  aaide  by  the  thirtj-fint  eeotion  of  stat. 
87  Or.  3|  c.  90.  But  in  the  eleyenth  eecticHi  of  stat.  22  G.  2,  o.  46,  no  snch  ex- 
nresfion  oecor^  as  that  in  the  twelfth ;  under  the  eleventh,  we  have  merely  to 
look  to  the  three  qualifications.  At  the  same  time,  I  wish  to  say  that  it  does 
not  follow  that,  if  an  attorney  once  examined,  sworn,  and  admitted,  be  off 
the  roll,  another  p^son  can  act  for  him,  without  being  subject  to  the  authority 
of  this  Court.  An  offioer  of  the  Court  would  be  made  answerable  for  so  acting, 
and  so  perhaps  would  any  party.  But  our  general  power  does  not  warrant  our 
acceding  to  the  present  application. 

.  LiTTlJBPAIiE,  J.  I  am  of  the  .same,  opinion.  The  object  of  the  eleventh  seo> 
tion.  of  stat.  22  G.  2,  c.  46,  is  pointed  out  by  the  preamble,  which  adverts  to 
the  ^practising  of  persons  not  examined,  sworn,  or  admitted,  by  the  assist-  |-«noQ 
anoe  aod  oonnivanoe  of  sworn  attorneys  and  solicitors,  <'  to  the  great  pre-  I- 
judioe  and  loss  of  many  of  his  Majest/s  subjects,  and  the  scandal  of  the  pro- 
fession of  the  law."  The  object  was  to  prevent  persons  who  were  not  regularly 
Jualified  '<  as  aforesaid"  from  practising  in  the  names  of  regular  attorneys.  Now 
[odgpon.was  duly  admitted;  and  there,  was  therefore  one  time  at  which  he  was 
not  withm  this  section,  as  an  unqualified  person.  Then  the  subsequent  statute, 
87  G.  8,  0.  90,  8.  81,  declares  that,  if  the  oertifioate  be  not  properly  renewed, 
the  admission  shall  ba  "  from  thenceforth  null  and  void."  The  object  of  that 
statute  was  merely  the  security  of  the  revenue.  Tet,  if  it  does,  in  effect,  operate 
on  the  provisions  of  the  former  act,  this  application  is  weU  founded.  But  it 
seema  to  me  that  it  has  no  such  effect.  Though  the  admission  be  null  and  void, 
the  partv  is  not  unqualified  with  the  intent  of  sect  11  of  the  former  act.  The 
object  of  that  section  was  to  prevent  the  indirect  practice  of  improper  persons  \ 
the  later  act  had  the  revenue  only  in  view.  Again,  by  stat.  37  G.  3,  c.  90,  s. 
21,  provision  is  made  for  readmiUing  attorneys  who  have  failed  to  renew  their 
certificate ;  and  yet  the  original  admission  was,  under  the  same  act,  null  and 
void.  But  an  attorney  who  allows  an  unqualified  person,  within  the  meaning  of 
stat.  22  G.  2,  c.  46,  s.  11,  to  practise  in  his  name,  is  for  ever  after  disabled 
from  practicing,  and  incapable  of  readmission.  I  think,  therefore,  that  this  sec- 
tion does  not  apply.  If,  indeed,  we  found  that  an  attorney  knowingly  allowed 
an  uncertificated  person  to  practise  in  his  name,  we  might,  by  our  general  power, 
strike  him  off  the  rolls,  and  in  some  wav  or  other,  punish  the  other  party  also. 
But  this  *is  not  a  case  within  the  provisions  of  the  act,  although,  sup-  r^oA 
posing  the  offence  to  be  made  out.  Boss  would  be  liaUe  under  our  gene-  I- 
ral  jurisdiction.  The  rule  must,  therefore,  be  discharged;  but,  under  the  par- 
ticular circumstances,  it  ought  to  be  discharged  without  costs. 

Pattbson,  J.  I  confess  that  it  is  very  dificult  to  distinguish  this  case  from 
that  of  a  person  struck  off  the  rolls  for  misoondnct ;  and  whether  a  person  so 
atruck  off  would  be  within  stat  22  G.  2,  c.  46,  s.  11,  is  difficult  to  say.  The 
object  of  this  section  was  not  revenue,  but  the  prevention  of  persons  not  quali- 
fied by  examination,  swearing,  **  orf'  admission,  from  practising  in  the  names  of 
others.  The  being  examined  and  sworn  is  one  part  of  the  qualification.  In 
default  of  such  qualification  the  attorney  acting  for,  or  lending  his  name  to,  the 
unqualified  party,  is  to  be  struck  off  the  roll,  and  no  discretion  is  riven  to  the 
Court.  The  unqualified  person  is  to  be  committed  to  prison.  Hodgson  had 
been  examined,  sworn,  and  admitted.  But  his  admission  has  become  null  and 
void  bv  his  not  having  renewed  his  certificate.  It  is  not  disputed  that  he  might 
be  readmitted  without  being  again  e:^amined  or  sworn :  the  readmission  always, 
in  such  cases,  takes  place  b^  rule  of  Court  without  the  personal  appearance  of 
the  defendant,  and  no  examination  is  gone  throueh.  The  provision  of  37  G.  3, 
e.  90,  under  which  the  admission  is  avoided,  subject  to  readmission,  is  merely 
a  statutory  regulation  in  favour  of  the  revenue.  It  seems  to  me,  therefore,  that 
the  avoidance  which  it  creates  does  not  bring  a  party  within  stat.  22  G.  2,  c.  46, 
a.  11.    But  I  cannot  say,  generally,  that  a  party  once  admitted,  and  struck  off 
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ji^^^  the  rolls  for  nnBoondiiot,  ^oald  not  be  within  tliai  seotion :  perhaps,  in 
J  Bach  &  ease>  the  preview  adraission  might  be  void  for  all  pnrposeB.  I 
should  be  sorry  that  this  deoisieii  should  eneoarage  attorneys  4io  praotise  for  per* 
sons  not  on  the  rolls:  there  ate  many  ways  in  which  snch  a  practice  might  be 
punished. 

Cox^ERiDOBy  J.  The  faets  alleged  in  support  of  this  application  are,  that 
Hodgson  had  not  renewed  his  certificate,  and  was  allowed  by  Ross  to  practice 
in  bis  name ;  and  we  are  called  on  to  say  whether  we  can  apply  to  such  a  case 
the  provisions  of  an  act  passed  with  a  totally  different  object — the  exclusion  of 
persons  who  were  not  qualified.  The  auestion  is,  whether  the  enactment  of 
Stat.  87  G.  8,  e.  90,  s.  81)  making  void  the  admission,  renders  the  person 
'<  unqualified"  under  stat.  11  G.  2,  o.  40,  s.  11,  the  latter,  too,  being  a  penal 
act,  and  compelling  the  Court,  without  any  discretion,  to  strike  off  therolls  the 
attorney  offending  under  that  clause.  Before  applying  that  act,  we  ought  to 
be  very  sure  that  the  case  is  within  it  I  look  at  the  preamble  of  the  elevenih 
section.  (His  l<ml^p  here  read  the  first  part  of  the  section.)  It  is  quite 
obvious  that  the  penrons  intended  are  those  who  have  not  gone  through  the 
examination  :  all  the  terms  obviously  regard  persons  unqualified  to  practice,  de 
iaeto.  Then  comes  the  enaetment.  (His  lordship  then  read  the  enacting 
part.)  It  seems  to  me  too  much  to  sav  that  this  person,  who  has  been  exa- 
mined, sworn,  and  admitted,  is  unqualified.  The  words  <<  null  and  void,"  which 
are  used  in  the  subs^uent  statute,  must  have  a  limited  sense  given  to  them, 


For,  after  the  penalty' is  paid,  the  party  is  readmitted  without  being  examined, 
*2321   **^^'  ^  believe,  without  being  sworn.     We  should  be  canying  a  penal 
J   aet  much  too  far  if  we  were  to  say  that  such  a  case  was  within  it. 


KITCHENEB  and  Others,  Assignees  of  DEAN,  a  Bankrupt,  against 
POWER.     iSaturday,  May  9. 

Under  the  Bankrupt  act,  6  0.  4,  c.  16,  s.  92,  the  depositions  taken  before  the  commia- 
sioner  are  eridence  of  the  petitioning  creditor's  debt,  the  trading,  and  the  act  of  bank- 
niptcy,  in  an  action  of  trover  broaght  by  the  assignees,  though  the  declaration  states 
a  conversion  in  the  time  of  the  assigaees  onlj,  if  the  cauee  of  action  be  one  for  which 
the  bankrupt  himself  might  have  sued. 

For  ascertaining  whether  or  not  the  case  is  within  sect.  92,  the  criterion  is,  whether  the 
bankruptcy  be  only  a  formal  step  in  the  evidence,  or  whether  it  be  so  essentially  a  part 
of  the  ground  of  action  that,  without  proof  of  it,  no  party  could  recover  in  respect  of 
the  alleged  cause. 

This  ia  to  be  decided  by  the  jndge,  upon  the  opening  of  evldenee  at  the  triaL 

Tbovxr  for  baoon  and  lard.  The  declaration  contained  two  oounts, — one 
stating  the  posseesiott  to  hare  been  in  the  bankrupt  before,  the  other  in  the 
aasignees  afbor,  the  bankruptcy,  but  both  laying  the  eonv^vion  «fter  the  bank- 
ruptcy. Plea,  the  general  issue.  Notice  was  given  of  disputing  the  petition* 
ing  creditor's  debt  rad  the  act  of  bankruptcy.  On  the.  trial  before  Lord  Den- 
man,  0.  J.  at  the  sittings  in  London  aftcfr  Hilary  Term,  1884,  the  plaintiffs' 
esse  was,  that  the  defendant,  assuming  to  be  a  creditor  of  the  bankrupt,  and 
knowing  him  to  be  in  insolvent  circumstances,  had  fraudulently  contracted  for 
the  goods,  and  obtained  them  upon  the  express  terms  of  paying  for  them  in 
cash,  hot  with  the  intention  of  setting  off  the  price  against  his  own  demand. 
And  it  was  contended,  for  the  plaintiffs,  that  this  being  a  fraud  upon  the  bank- 
rupt, and  no  contract,  he  might,  but  for  his  bankruptcy,  have  maintained  an 
action  to  recover  the  goods  bade;  and,  consequently, that  the  depositions  taken 
brfore  the  oommiflsionera  of  bankrupt  were  oonclusive  evidence  of  the  petition- 
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ing  creditor'fl  debt  and  act  of  bankruptcy,  by  stat.  6  G.  4,  o.  16,  *8.  r^ooo 
92.(a)  On  the  other  hand  it  was  alleged  that,  as  the  only  conversion  ^ 
in  the  declaration  was  laid  to  have  taken  place  after  the  bankruptcy,  this,  open 
the  face  of  the  record,  appeared  not  to  be  an  action  which  the  bankrupt  could 
have  maintained,  and,  therefore,  the  depositions  were  Inadmissible.  The  Lord 
Chief  Justice,  upon  the  authority  of  Jones  v.  Fort,  M.  &  M.  196,  expressed 
himself  of  this  opinion,  and  the  pl^ntiffs  being  unable  to  prove  their  case  with- 
out the  depositions,  were  nonsuit^.  A  rule  nisi  was  obtained,  in  the  foUowing 
term,  for  a  new  trial,  on  account  of  the  rejection  of  evidence.  In  Hilary  term 
last,  , 

Sir  F.  FoUoek,  Attomey-(Jeneral,  shewed  cause.(6)     The  evidence  was  not 
admissible,  because  the  action  was  not  one  which  the  bankrupt  could  have  main- 
tained before  his  bankruptcy.    This  appears,  fijst  by  the  declaration.     The  first 
count  states,  in  effect,  that  the  goods  belonged  originally  to  the  bankrupt,  but 
now  belong  to  the  assignees ;  and  that  since  the  bankruptcv,  the  defendant  con- 
verted them.    The  conversion  is  the  gist  of  the  action.    The  second  count  does 
not  allege  *any  possession  by  the  bankrupt  at  all.     The  assignees  cannot,    r^^ooA 
after  so  stating  their  case,  insist  that  there  was  a  conversion  in  the  bank-  »■ 
rupt's  time ;  and,  if  there  was  not,  sect.  92,  of  the  act  does  not  apply.     It  is 
also  clear,  on  referring  to  the  substance  of  this  transaction,  that  no  suit  could 
have  been  commenced  in  the  time  of  the  bankrupt.    This  is  an  attempt  to 
recover  back  goods  obtained  under  a  contract  of  purchase.    The  phuntiffs'  ooun- 
sel  at  the  trial  compared  the  case  on  the  defendant's  part  to  that  of  Major  Sem- 
ple  ;(c)  but  there  was  no  pretence  for  calling  such  a  purchase  as  this  a  fraud; 
and,  supposing  that  the  assignees  are  entitled  to  sue  for  the  purpose  of  recover- 
ing back  the  goods,  they  were  not  bound  to  do  so :  they  might  repudiate  the 
contract  or  not,  and  until  there  had  been  a  distinct  repudiation  and  demand 
there  was  no  conversion.     In  the  bankrupt's  time,  at  least,  there  was  no  repu- 
diation of  the  contract,  and  therefore  no  ground  of  action.    In  Smith  v.  Wood- 
ward, 4  Car.  &  P.  641,  (see  p.  236,  post,)  the  intimation  of  opinion  ascribed 
to  the  learned  Judge  is  loosely  worded ;  but  that  that  case  is  distinguishable 
from  the  present.     There,  goods  had  been  deposited  by  the  bankrupt  with  the 
defendant :  he  might,  at  any  time  have  demanded  them  back,  and  the  defen- 
dant was  always  bound  to  return  them.    It  did  not  substantially  differ  from  the 
case  of  an  unpaid  balance,  not  demanded  before  the  bankruptcy,  but  which 
nevertheless  was  money  had  and  received  to  the  use  of  the  bankrupt  at  that 
period,  and,  after  the  bankruptcy,  might  be  considered  as  had  and  received  to 
the  use  of  the  assigness.    But  in  this  case  the  transfer  of  the  goods  was  not  a 
deposit,— it  was  *a  matter  of  contract,  till  the  assignees  elected  to  con-  noo^ 
Bider  it  otherwise;   and  until  then  there  was  no  subsisting  right  to  •• 
recover  the  goods  back.    The  case  is  entirely  different  from  tiiat  of  a  bill  of 
exchange  not  due,  or  a  credit  not  expired,  at  the  time  of  the  bankruptcy.     Here, 
inasmuch  as  the  contract  was  one  which  the  assignees  might  have  confirmed  or 
not,  the  whole  right  of  action  took  its  rise  from  a  period  subsequent  to  the 
bankruptcy.    In  the  cases  where  a  cause  of  action  at  first  imperfect  has  been 

-it)  ^*u'  ^'  ?■  ^^'  *•  ^^»  "  ^^^  ^^  **  enacted,  That  if  the  bankrupt  shaU  not  (if  he  was 
Tnthin  the  United  Kingdom  at  the  issuing  of  the  commission)  within  two  calendar  months 
alter  the  adjudication,  or  (if  he  was  out  of  the  United  Kingdom)  within  twelve  calendar 
months  after  the  adjudication,  have  given  notice  of  his  intention  to  dispute  the  commis- 
sion, and  have  proceeded  therein  with  due  diligence,  the  depositions  taken  before  the 
commissioners  at  the  time  of,  or  previous  to  the  adjudication  of  the  petitioning  creditor's 
debt  or  debts,  and  of  the  trading  and  act  or  acts  of  bankruptcy,  shaU  be  conclusive  evi- 
aence  of  the  matters  therein  respectively  contained,  in  all  actions  at  law  or  suits  in  equity 
Drought  by  the  assignees  for  any  debt  or  demand  for  which  the  bankrupt  might  have 
sustained  any  action  or  suit" 

(b)  Before  Lord  Denman,0.  J.,  LitUedale,  WiUiams,  and  Coleridge,  Js. 

\L  il®*5**»  ^'  ^'  ^^^f  *^^  «<*•  2  Bast's  P.  0.  c.  16,  s.  112,  p.  691.  2  Russ.  on  Crimes, 
p.  129,  2d  ed. 
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made  perfect  mnoe  the  btnkraptoj,  as  in  Smith  v.  Woodward,  4  Car.  ft  P.  541 , 
or  where  a  bill  indorsed  to  the  bankrupt  has  become  dne  since  the  bankraptcj, 
the  particular  state  of  &ots  may  be  expected  to  appear  on  the  record.  Here 
the  pleadings  do  not  suggest  the  existence  of  any  ground  of  action  before  the 
banimptcy.  On  the  &ce  of  the  declaration  it  appears  that  the  conTersion  was 
sabaequent. 

Sir  W,  W.  FoUetty  Solicitor-General,  and  Orawdery  contri.  The  action  is 
not  grounded  upon  any  repudiation  of  a  contract.  The  assignees  say  that  there 
was  no  contract;  that  the  ffoods  were  obtained  by  fraud,  and  that  no  property 
passed.  Section  92  of  the  Bankrupt  Act  applies  where  the  rieht  of  action  is 
independent  of  the  bankruptcy ;  but  where  Uiat  right  is  affeotedl>y  some  altered 
state  of  facts  consequent  upon  the  bankruptcy,  the  section  is  inapplicable.    The 

Suestion  in  a  case  like  this  is,  whether  the  bimkrupt  himself  could  haye  brought 
[ie  action ;  not,  of  course,  in  the  particular  form  of  the  then  existing  record, 
but  in  any  form  which  the  &cts  would  have  warranted?  Thus,  if  goods 
*2361  *^*'^^  ^^  ^^^  ^^  ^  credit  which  had  not  expired  at  the  time  of  the  bank- 
•l  ruptcy,  the  bankrupt,  if  that  event  had  not  happened,  might  have  sued 
at  the  expiration  of  such  credit.  The  case  of  a  bill  of  exchange  not  due  at  the 
time  of  the  bankruptcy  is  an  instance  of  the  same  kind.  The  words  of  the  sec- 
tion are,  <<  for  which  the  bankrupt  might  have  sustained  any  action  or  suit ;" 
that  is,  if  the  bankruptcy  had  not  happened.  The  spirit  of  the  ckuse  is,  that, 
where  the  assignees  do  not  require  the  intervention  of  the  bankruptcy  to  estab- 
lish their  claim,  the  depositions  shall  be  evidence ;  the  object  being,  that  as- 
signees shall  not  be  vexatiously  called  upon  to  go  through  the  several  steps  of 
proof  relating  to  the  bankrupt^,  where  toe  matters  to  be  so  proved  are  not  the 
foundation  of  their  title.  In  Smith  v.  Woodward,  4  Oar.  ft  P.  541,  the  bank- 
ruptcy was  not  an  essential  ingredient  in  the  cause  of  action.  The  risht  to 
brmg  the  action  of  detinue  was  not  complete  before  that  event ;  but  if  the  oauk- 
rupt  had  demanded  the  goods  he  miffht  have  sued.  And  Patteson,  J.  said,  '*  I 
think  it  is  not  necessary  that  the  '  demand'  should  have  been  such  as  was  per- 
fect in  the  bankrupt  at  the  time  of  his  bankruptcy.  The  only  cases  in  whien  it 
was  intended  to  allow  the  assignees  to  be  put  to  strict  proof  of  the  bankruptcy, 
were  those  in  which  the  bankruptcy  was  itself  almost  a  part  of  the  cause  of  ac- 
tion, such  as  cases  of  fraudulent  preference,  or  the  like.  But  here  it  is  imma- 
terial whether  the  bankrupt  or  the  assignee  brings  the  action.''  Fox  v.  Ma- 
honey,  2  Oro.  ft  J.  825,  (S.  0.  2  Tyr.  285,)  is  a  mrect  authority  on  this  point. 
That  was  an  action  in  trover,  by  assisnees  against  a  bailee  who  had  converted 
^Q-^  eoods  deposited  with  him  by  the  bankrupt ;  the  bankruptcy  ^was  proved 
-I  by  the  depositions  and  proceedings  only;  and  Lord  Lyndhurst,  0.  B. 
said  (referring  to  6  O.  4,  c.  16,  s.  92),  <<  I  am  of  opinion  that  the  intention  of 
the  legislature  was,  that,  in  cases  where,  in  the  event  of  there  being  no  bank- 
ruptcy, the  bankrupt  could  have  maintained  an  action,  and  where  no  such  notice 
as  is  prescribed  in  the  section  has  been  given,  the  depositions  should  be  received 
as  conculsive  evidence ;  and  I  think  so,  on  the  ground  stated*  at  the  bar,  that  if 
the  defendant  is  not  bound  to  pay  the  assignees,  he  is  bound  to  pay  the  bank- 
rupt ;  and  that,  by  a  subsequent  clause  in  the  act,  he  is  discharged  by  such 
payment  from  any  ftitnre  claim,  although  the  commission  should  Ira  afterwards 
superseded."  In  that  case,  as  in  Smith  v.  Woodward,  4  Car.  ft  P.  541,  the 
bankmpt  would  not  have  been  in  a  condition  to  sue  unless  something  had  been 
done  which  in  fiict  was  not  done  before  the  bankruptcy ;  viz.  demandine  the 
goods ;  but  that  was  not  held  to  make  any  difference.  [Lord  Denman,  C.  J. 
It  does  not  appear,  in  Fox  v.  Mahoney,  2  Cro.  ft  J.  825,  (C.  S.  2  Tyr.  285,) 
when  the  conversion  was  stated  to  have  taken  pkce.]  The  report  shews  that 
the  declaration  must  have  laid  it  in  the  time  of  the  assig^nees.  It  is  true  that, 
in  Jones  v.  Fort,  M.  ft  M.  196,  Lord  Tenterden,  while  he  allowed  that  the  pro- 
ceedings were  evidence  in  actions  which  the  bankrupt  might  have  brought,  held 
them  to  be  evidence  on  those  counts  only  which  laid  the  conversion  in  his  time ; 
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I>at  (ke  poiDt  was  not  disoaaoed ;  tbe  ruling  app^irs  to  hA?e  'been  aoqaksoed  in, 
and  the  plainti£f  had  a  verdict.  And  Fox  v,  Mahoney,  2  Cro.  ft  J*  825,  (S. 
G.  2  Tyr*  285),  and  Smith  «.  Woodwaid,  4  Gar.  &  P.  641,  are  authorilMB 
against  such  a  limitation.  The  dictum  of  Patteson,  J.  "^in  the  latter  case  rMog 
suggests  the  only  safe  criterion,  viz.,  whether  proof  of  the  bankruptcy  ^ 
be  an  essential  step  in  the  plaintiff's  case,  that  fact  constituting  a  part  of  the 
ground  of  action.  [Colsbibos,  J.  Ton  say  tha^  if  there  would  have  been  a 
right  of  action  in  somebody  at  all  events,  the  depositioBs  are  admissiUe.]  That 
is  the  rule.  [Littledalb,  J.  In  aetins  upon  such  a  rule  you  must  reverse 
the  usual  course  of  proceedings  on  thetriu ;  for,  to  asoertain  whether  the  depo- 
sitions are  admissive  or  not,  you  must  fiiBt  prove  the  rest  of  the  case.  Gole- 
BiDQE,  J.  Gounsel  might  open  a  case  which  would  make  the  evidence  admis- 
sible ;  but  still  would  not  its  admissibility  be  made  to  depend  upon  the  opinion 
of  the  jury  as  to  the  proof  of  those  facts  7]  The  question  whether  the  plain- 
tiff's case  depended  on  the  fact  of  bankruptcy  or  not,  would  always  be  a  plain 
one,  and  could  not  require  the  decision  of  a  jury.  In  the  present  case  it  arose 
upon  the  form  of  the  record.  The  point  of  admissibility,  however^  cannot  in 
general  be  determinable  (as  was  suggested  on  the  other  side)  W  the  form  of  tbe 
record.  Indeed,  in  actions  brought  by  assignees,  the  eause  of  action,  as  stated 
on  the  record,  very  commonly  seems  to  be  one  for  which  the  bankrupt  could  not 
have  sued,  fiord  Denmait,  G.  J.  I  was  of  opinion  at  the  trial  that  there 
was  no  case  of  fraud  to  go  to  the  jury.  The  clause  is  an  embarrassing  one. 
The  depositions  are  made  admissible  in  all  actions  brought  by  the  assiffnees  for 
hnY  debt  or  demand  for  which  the  bankrupt  might  have  sued.  What  is  such  a 
debt  or  demand,  may  depend  on  many  circumstances.  By  whose  opinion  is  the 
effect  of  those  to  be  determined  ?  Is  the  judge  to  decide  it,  or  to  leave  it  to  the 
jury  f  As  to  the  form  of  the  record,  some  records  ean  furnish  no  information 
as  *to  the  cause  of  action,  by  which  this  point  can  be- determined :  and  ptcngo 
others  might,  but  do  not]  Our,  adv,  vnlL   ^ 

Lord  r^NMAN,  G.  J.,  now  delivered  tbe  judgment  of  the  Gourt  After  atadng 
the  facts,  and  the  objection  taken  at  the  trial,  his  lorddiip  proceeded  as 
follows : — 

It  is  unneoessary  to  determine  whether  the  plaintiffii  would  "ultimately  have 
made  out  a  case  entitling  them  to  judgment  against  the  defendant;  for  it  is 
enough  to  say  that  thev  had  had  a  right  to  present  it  to  the  consideration  of  the 
jury.  The  question,  therefore,  turns  upon  the  construction  of  the  ninety-second 
section  of  the  statute  6  G-.  4,  c.  16 ',  and,  as  this  is  a  point  of  very  general  ap- 
plication, and  the  authorities  appeared  to  oonfliet^  we  thought  it  sight  to  look 
into  them  before  we  pronounced  our  judgment. 

The  words  of  the  section,  after  stating  the  pireumstances  under  whidh  it  is  to 
apply  at  all,  are  these : — "  The  depositions" — "  shall  be  conclusive  evidence  of 
the  matters  therein  respectively  contained,  in  all  actions  at  law  or  suits  in  equitv> 
brought  by  the  assignees  for  any  debt  or  demand  for  which  the  bankrupt  might 
have  sustained  any  action  or  suit/'  It  would,  perhaps,  have  rendered  the  in- 
tention of  the  legislature  more  obvious,  if,  immediatly  aftw  the  word  <<  bank<> 
rupt,"  the  words  "  if  no  bankruptcy  had  intervened"  had  been  inserted. 

Two  modes  of  construing  the  latter  words  of  the  section  were  suggested ;  the 
first  by  a  strict  reference  to  the  cause  of  action  as  stated  on  the  record,  which 
appears  to  have  been  the  principle  applied  by  Lord  Tenderden  in  Jones,  A^gnee 
of  Wild  V,  Fort,  1  M.  &  M.  196,  a  case  ^recognized  by  him  in  Gibson  r^Aa 
V,  Oldfield,  4  G.  &  P.  813 ;  and  the  ktter  by  a  reference  to  the  facts  of  >-  ^ 
the  case,  as  stated  on  the  part  of  the  assignees^  which  appears  to  have  been  the 
principle  acted  on  in  Smith,  Assignee  of  Parker  v>  Woodward,  4  G.  &  P.  541, 
and  Fox,  Assignee  of  Suwercropp  v.  Mahony,  2  Gr.  &  J.  825,  S.  G.  2  Tyr.  285. 

The  nonsuit  in  the  'present  case  proceeded  upon  the  adoption  of  the  former 
mode ;  and  this  has  apparently  the  advantage  of  great  simplicity  in  its  applica- 
tion.   Taking  the  record  to  state  all  those  circumstances  which  are  necessary 
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eonditkms  to  the  maintenanoe  of  the  aotioDi  it  would  seem  yeej  desirable  to  be 
able  to  detennine  the  admissibility  of  a  particular  mode  of  proof  by  referenoe 
to  so  iiii«mbigii0Ti8  and  fixed  a  criterion,  especially  with  regard  to  facts  usually 
proYed  is  the  ooBuneuoemeiit  of  the  trial,  and  before  the  general  facts  of  the 
case  have  been  gone  into. 

But,  upon  consideration,  we  are  of  opinion  that  there  is  a  fallacy  in  the  ap- 
plication of  thb  test ;  for,  although  the  record  must  be  taken  to  contain  a  state- 
ment of  all  circumstances  formally  necessary  for  the  maintenance  of  the  issue 
hjf  tht  plainiijSk,  the  question  is  net,  whether  the  same  issue  in  form  could  have 
been  sustained,  merely  substitutinff  the  bankrupt's  name,  as  plaintiff,  for  that  of 
his  assignee,  but  whether  the  bankrupt,  if  no  bankmptoy  lud  occurred,  could 
have  maintained  any  action  or  suit  for  the  recovery  of  the  same  debt  ot  demand. 
A  reference  to  the  record  cannot  answer  this  latter  question ;  a  conversion,  for 
example,  must  be  allcffcd  in  trover,  either  before  or  after  the  bankruptcy,  in 
order  to  found  the  action  by  the  assignees ;  but  how  can  a  statement  of  the 
i^oAii  ^^^^  ^^^y  ^^  *^^  action  be  taken  ^as  proof,  that  the  former  tdso  might 
J  not  have  been  truly  stated,  if,  the  bankrupt  himself  being  plaintiff,  it 
had  become  necessary  ? 

Further,  we  are  of  opinion  that  it  is  by  adopting  the  latter  rather  than  the 
former  rule,  that  we  best  effectuate  the  intention  of  the  statute.  The  section  in 
question  (the  ninety-second)  must  be  looked  at  in  connection  with  the  ninetieth 
and  ninety-first,  ninety-third  and  ninety-fourth  j  and,  taking  them  altogether,  it 
is  obvious  that  the  legislature  intended  on  the  one  hand  to  facilitate,  atfd  on  the 
other  to  indemnify  against,  the  recovery  by  the  assignees  of  such  debts  or  demands 
aa  were  due  to  the  bankrupt ;  to  the  recovery  of  ^ich  their  title  as  assignees  was 
merel V  a  formal  step  against  every  one  but  himself,  and  in  the  recovery  of  which, 
therefore,  the  bankruptcy  was  an  immaterial  circumstance.  In  all  sudh  cases, 
neither  the  bankrupt  nor  the  debtor  having  g^ven  any  notice  of  disputing  their 
title,  the  assignees  are  relieved  from  producing  any  proof  in  support  of  it,  and, 
if  such  notice  be  given  by  the  debtor  only,  are  furnished  with  a  simple  and  con* 
elusive  proof  in  the  depositions  taken  before  the  commissioners.  As  the  debtor 
is  indemnified  against  the  bankrupt  for  any  payment  made  by  him  or  recovery 
had  against  him  under  sinh  drcamslancies,  there  is  no  injustice  or  inconvenience 
in  th^  provisions.  Thus,  in  the  matter  now  under  eonsideraiaon,  if  there  be 
any  case  at  all  for  the  plaintiffs,  the  defendant  is  certainlv  liable  either  to  them 
or  to  the  bankrupt;  and  his  pavment  to  the  astdgnee  will  be  protected  by  the 
ninety-fourth  section,  if  the  notice  specified  by  the  ninety-second  section  has  not 
been  given,  even  should  the  commission  be  afterwards  superseded.  The  bank- 
*2421  '^P^'  therefore,  is  an  immaterial  *fact  in  the  cause.  The  same  obse^ 
J  vation  applies  to  the  cases  of  bills  not  due,  and  of  goods  sold  upon  a 
credit  unexpired  at  the  date  of  the  bankruptcy. 

But  there  are  cases,  such  as  those  of  fraudulent  preference,  in  which,  unlescT 
there  be  a  valid  commisrion,  there  is  no  cause  of  action  against  the  defendant  in 
any  one.  In  these,  therefore,  the  bankruptcy  is  a  material  ingredient  in  the 
cause  of  action,  and  it  would  not  be  fitting  to  conclude  the  defendant  as  to  that, 
more  than  as  to  any  other  part  of  the  merits  of  the  case,  by  the  evidence  taken 
by  the  commissioners  when  he  was  not  present. 

We  think  that  this  intent  of  the  statute,  and  distinction  in  the  nature  of  de- 
mands, would  in  many  cases  be  lost  sight  of,  if  the  records  alone  were  looked  to. 
On  the  other  hand,  the  statement  of  the  case  relied  on  by  the  plaintiffs  must 
always  enable  the  Judge  to  decide  within  which  class  it  falls ;  and  no  inconve- 
nience can  result  from  the  admission  of  the  evidence  upon  such  statement,  be- 
cause, if  the  proof  should  not  correspond,  the  plaintiffs  will  have  made  no  case 
at  all,  and  must  be  nonsuited. 

We  have  remarked  that  the  authorities  upon  this  p6int  are  not  uniform  : — 
but,  in  the  two  cases  earliest  in  point  of  time,  the  subject  does  not  appear  to 
have  been  brought  fully  before  the  mind  of  Lord  Tenterden,  and  it  was  imma- 
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terial  to  reconsider  hb  decision  in  either  of  them ;  as  in  the  first  the  facts  were 
adequately  proved  by  other  evidence,  and  the  second  case  went  off  upon  a  refer- 
ence. Of  Uie  two  latter  cases — ^in  Smith  v.  Woodward,  4  C.  &  P.  641,  the 
verdict  passed  npon  the  admission  of  the  '^proceedings ;  the  ruling,  there-  pic243 
fore,  might  have  been  questioned,  if  it  had  upon  consideration  been  ^ 
thought  improper ;  and  Fox  v,  Mahony,  2  Or.  &  J.  825,  S.  0.  2  Tyr.  285,  is  a 
decision  in  banc  by  the  Court  of  Exchequer,  npon  which  I  should  have  acted  at 
Nisi  Prius,  if  it  had  been  then  brought  to  my  notice. 

As  weU,  therefore,  upon  a  consideration  of  the  words  and  intention  of  the 
statute,  as  of  the  weight  of  authority,  we  think  that  in  the  present  case  the  pro- 
ceedinffs  should  have  been  admitted,  and  consequently  that  the  rule  for  setting 
aside  the  nonsuit  should  be  absolute.  Bole  absolute. 


VAN  NYVEL  against  HUNTER.     Saturday,  May  9. 

On  motion  for  costs  tinder  stat.  43  G.  3,  c.  46,  s.  3,  it  is  not  necessary  that  the  amount 
of  the  verdict  should  be  stated  in  the  a£Bdayits,  but  it  may  be  shewn  by  the  judge's 
notes. 

The  defendant  had  been  arrested  for  a  debt  of  200^. 

The  cause  was  tried  at  the  Winchester  Sumner  assises  1834,  before  Lord 
Denman,  G.  J.,  and  a  verdict  was  given  for  the  plaintiff  with  30^.  damages. 
In  Michaelmas  term  last,  Coleridgey  Seijt.,  on  behak  of  the  defendant,  obtained 
a  rule  nisi  for  costs,  under  stat.  43  Or.  3,  c.  46,  s.  3.  The  affidavits  in  support  of 
the  rule  did  not  state  the  amount  of  the  verdict,  but  it  appeared  by  the  Lord 
Chief  Justice's  notes  of  the  trial. 

Erie  and  BtUtf  in  shewing  cause,  contended  that  the  Court  could  not  take 
judicial  notice  of  the  amount  of  the  verdict,  but  that  it  ought  to  have  been 
shewn  by  affidavit.  They  urged  that  the  verdict  was  not  'matter  of  cmaa 
record ;  and  they  cited  Fountain  v.  Young,  1  Taunt.  60,  [Pattbson,  J.  ^ 
I  do  not  understand  that  case  to  have  shewn  that  the  judge's  notes  are  to  be 
excluded,  but  only  that  there  must  be  affidavits  as  to  the  want  of  probable 
cause.] 

Orowder,  in  support  of  the  rule,  contended  that  the  words  of  the  statute  re- 
quired only  that  the  want  of  reasonable  or  probable  cause  should  be  made  out 
by  affidavit  to  the  satisfaction  of  the  Court,  and  that  the  notes  of  the  Judge 
might  be  referred  to.  He  cited  Olenville  v.  Hutchins,  1  B.  &  C.  91,  and  also 
stated  that,  in  a  case(a)  in  the  Court  of  Exchequer,  in  this  term,  on  the  discus- 
sion of  a  rule  of  the  same  kind,  Parke,  B.,  had  expressly  founded  his  opinion 
on  the  notes  of  the  Judge,  as  well  as  on  the  facts  in  the  affidavits. 

.Per  Curiam.(&)  We  have  no  doubt  that  the  verdict  is  sufficiently  before 
the  Court  by  the  Judge's  notes. 

On  the  merits  of  the  case  the  rule  was  Made  absolute. 


*In  the  Matter  of  the  Arbitration  between  ALLEN  iPEEING,  and  rmoAt;. 
JOHN  KEYMER  and  ALICE  his  Wife.     Saturday,  May  9.         ^  ^*^ 

A  dlspnte  was  referred  to  the  decision  of  three  arbitrators,  or  any  two  of  them.    A  pro- 
posed award  was  shewn  at  a  meeting  of  the  three,  to  which  one  of  them  objected,  and 


a 


Lord  Denman,  0.  J.,  Littledale,  and  Patteson,  Js. 
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he,  after  a  diflcussion,  declared  that|  if  the  other  two  would  not  alter  their  yiew,  thej 
must  make  the  award  hj  themselves,  and  he  would  not  join  in  it.  Afterwards  a  draft, 
different  from  that  of  the  proposed  award,  was  sent  hj  mistake  to  the  last-iAentioned 
arbitrator,  bj  the  other  two  ;  and  he  returned  it  with  comments  and  objections.  The 
two  others  snbseqnentljr  made  an  award  corresponding  with  that  originally  proposed, 
without  again  submitting  it  to  the  tiiird  arbitrator.    The  court  set  the  award  aside. 

In  Michaelmas  term  1834,  FoUeti  obtained  a  rale  nisi  for  setting  aside  the 
award  in  this  case.  The  following  facts  appeared  on  affidavit.  By  an  agree- 
menty  between  Allen  Pering  of  the  one  part,  and  John  Keymer,  and  Alice  his 
wife,  of  the  other  part,  all  matters  in  difference  between  the  parties  relating  to 
certain  property  at  Norwood  were  referred  to  the  award  of  William  Stevens  and 
John  Vincent,  and,  in  case  they  should  not  agree,  then  to  the  award  of  Stevens 
and  Vincent,  and  such  person  as  they  (before  entering  on  the  subject  of  the 
reference)  should  appoint,  or  any  two  of  them.  Mr.  Stevens  had  been  named 
by  Pering,  and  Mr.  Vincent  by  Eeymer  and  his  wife.  Stevens  and  Vincent 
anerwards,  and  before  entering  upon  the  reference,  named  a  barrister  as  umpire. 
Stevens  and  Vincent  not  agreeing,  the  three  proceeded  with  the  reference. 
After  the  case  had  been  heard,  at  a  meeting  of  the  three  arbitrators,  the  um- 
pire stated  the  terms  of  a  proposed  award,  to  which  Stevens  objected,  as  not 
being  sufficiently  in  Pering's  fiivour.  The  matter  was  discussed  at  some  length, 
and  the  meeting  terminated  by  Stevens  saying  to  the  umpire, ''  If  I  cannot  tuter 
the  impression  on  your  mind,  I  must  leave  you  and  Mr.  Vincent  to  draw  up 
the  award  as  you  like;  I  shall  not  join  in  it."     The  three  did  not  meet  again. 

Afterwards,  by  a  mistake  of  Vincent's  clerk,  a  draft  of  a  proposed  award, 
*=2461  ™^®  ^y  Vincent  at  an  ^earlier  stage  of  the  case,  was  sent  to  Stevens, ' 
^  who,  conceiving  it  to  be  a  draft  of  an  award  then  proposed  to  be  made, 
sent  it  to  the  umpire  with  remarks  and  objections.  After  this,  and  without 
any  further  communication  with  Stevens,  the  two  other  arbitrators  executed  an 
award  which,  as  they  now  swore,  was,  in  substance  and  fact;  the  same  as  that 
proposed  at  the  last  meeting  of  the  three  arbitrators. 

The  rule  nisi  specified,  as  an  objection  to  the  award,  that  ^it  had  been  made 
by  one  of  the  arbitrators  and  the  umpire  without  any  consultation  with,  or  inti- 
mation given  to  the  other  arbitrators. 

Wiffhiman  now  shewed  cause.  Any  two  of  the  three  arbitrators  had  power 
to  make  the  award.  It  is  true  that  they  could  not  do  so  without  consulting  the 
other.  But  it  appears  that  they  had  discussed  the  case  with  him,  and  he  had 
told  them  that,  if  they  did  not  change  their  opinion,  they  must  make  the  award 
by  themselves,  and  that  he  would  not  join.  And  his  objections  were  never 
withdrawn.  After  this,  there  was  no  use  in  applying  to  him  again :  his  refu- 
sal to  join  in  the  award  could  not  be  more  peremptory. 

Sir  F.  Pollock  and  Sir  W.  W.  FoUeUy  contrA,  were  stopped  by  the  Court. 

Lord  Denman,  C.  J.  This  award  was  not  properly  made.  Any  two,  under 
such  a  submission  as  this,  may  make  a  good  award ;  but  then  it  must  be  after 
discussion  with  the  other  arbitrator.  I^  after  discussion,  it  appears  that  there 
is  no  chance  of  agreement  with  one  of  the  arbitrators,  the  others  may  indeed 
^0471  proceed  withouf^  him.  Here,  Stevens,  the  arbitrator  appointed  by  Per- 
-I  ing,  always  took  a  view  more  favourable  to  Pering  than  the  other  arbi- 
trators ;  and,  on  one  occasion,  he  said  that  he  would  have  no  more  to  do  with 
the  matter.  Had  that  declaration  been  acted  on,  I  do  not  say  that  the  award 
would  not  have  been  vaRd.  But  afterwards  a  memorandum  of  award  finds  its  way, 
somehow  or  other,  into  the  hands  of  Stevens.  He  gives  his  opinion  upon  that, 
and  writes  his  objections.  Then  the  other  two,  without  meeting  him,  or  con- 
sidering how  far  their  view  may  be  varied  by  his  objections,  execute  an  award, 
as  unfavourable  as  before  to  Pering.  Stevens's  objections  might  be  insufficient ; 
but  the  others  were  at  least  bound  to  hear  what  he  had  to  say  in  support  of 
them.  It  was  only  upon  full  notice  given  to  him,  that  they  were  entitled  to 
proceed  without  him. 

Vol.  XXX.— 9 
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LiTTLEDALE,  J.  I  am  of  tbe  same  opinion ;  thongh,  probally,  if  tbe  arbi- 
trators and  umpire  had  proceeded  regularly,  the  same  award  would  have  been 
made. 

Patteson,  J.     I  am  of  the  same  opinion.    The  two  who  made  the  award 
did  not  treat  Stevens's  refusal  at  the  last  meeting  as  final. 

Coleridge,  J.  The  parties  have  not  got  what  they  stipulated  for.  They 
stipulated  that  two  at  least  should  make  the  award;  but  no  two  could  make  it 
till  each  arbitrator  had  been  consulted.  One  of  them  refused  his  assent.  X 
do  not  say  that  this  might  not  have  authorised  the  others  to  proceed  witbon^ 
him ;  but  they  got  into  communication  with  him  again,  and  he  sent  them  bis 
objections.  Now  they  either  did  or  did  not  take  those  objections  Into  thei^ 
consideration.  If  they  *did  not,  the  award  is  clearly  bad  ror  that  rea-  r^eoj^o 
son ;  if  they  did,  they  ought  to  have  consulted  him  upon  them,  before  •■ 
they  made  the  award.     Instead  of  thiS;  they  made  another  award. 

Rule  absolute. 


SOADT  against  WILSON.  .  Jftwwfay,  May  11. 

Under  the  statutes  of  sewers,  every  person,  whose  property  derives  benefit  from  the 
works  of  commissioners,  ia  liable  to  be  rated,  although  the  benefit  be  not  immediale. 

Thus,  where  a  case  stated  that  the  eastern  wing  of  Somerset  House  was  drained  by  the 
Board  of  Works,  and  had  no  communication  with  tbe  common  sewer  running  under  the 
body  of  Somerset  House,  and  being  under  the  jurisdiction  of  tbe  commissioners,  and 
that  the  buildings  derived  no  benefit  from  the  sewer,  except  the  general  advantage  of 
being  accessible,  and  of  tbe  approaches  and  neighbouring  public  ways  being  properly 
drained  and  cleansed :  it  was  held  that  the  occupiers  of  the  eastern  wing  were  rateahle 
for  the  eommon  sewer. 

Semble,  that  in  an  action  of  trespass  against  the  commissioners  for  levying  a  rate,  if  it 
appeared  that  they  had  jurisdiction,  the  court  would  not  inquire  whether  the  rate  was 
proportioned  to  the  benefit  received  from  the  sewage  by  the  party  rated. 

tJnder  the  Sewers'- Act,  52  G.  8,  c.  xlviii.  (local  and  personal,  public)  s.  Y,  the  party- 
rated  to  the  poor  as  the  occupier  of  premises,  is  to  be  considered  as  the  occupier  for 
the  purpose  of  assessment  to  the  sewers'  rate,  although,  in  point  of  fact,  the  occupancy 
is  questioned. 

This  was  an  aotion  of  trespass,  brought  by  the  clerk  of  the  minutes  to  the 
Commissioners  for  Auditing  the  Publio  Accounts,  against  a  bailiff  to  the  Com- 
missioners of  Sewers  for  the  city  and  liberty  of  Westminster  and  part  of  Mid- 
dlesex, for  taking  and  distraining  a  table.  A  case  was  stated  for  the  opinion 
of  this  Court  (pursuant  to  stat.  S  &  4  W.  4,  c.  42,  s.  25,)  to  the  following 


The  office  of  the  Commissioners  for  Auditing  Public  Accounts  is  situated  in 
tbe  east  wing  of  Somerset  House,  which  is  in  the  parish  of  St.  Mary-le-Strand^ 
in  the  city  and  liberty  of  Westminster,  and  in  the  district  of  the  eastern  divi- 
sion of  the  Westminster  sewers.  By  stat.  15  G.  3,  c.  33,  s.  16,  his  Majesty's 
palace,  called  Somerset  House,  with  all  its  rights,  members,  &c.,  was  declared 
to  be  vested  in  his  Majesty,  his  heirs,  and  successors,  from  all  incumbrances 
whatsoever,  for  the  use,  intent,  and  purpose  of  erecting  and  establishing  within 
the  same  (amongst  other  public  offices  in  the  said  act  enumerated)*  the  pieo^g 
Auditors  of  the  Imprests  Office.  By  stat.  25  G.  3,  c.  52,  the  last-men-  *■ 
tioned  office  was  determined,  and  the  office  of  Commissioners  for  Auditing  the 
Public  Accounts  established  in  its  place.  The  plaintiff  is  the  principal  clerk  to 
the  commissioners  in  that  office. 

Neither  the  Commissioners  for  Auditing  the  Public  Accounts,  nor  the  plain- 
tiff, reside  in  the  office  appropriated  to  the  service  of  auditing  the  public  ao- 
oounts,  nor  is  there  any  room  or  place  in  the  said  office  fitted  up  for  the  purpose 
t>f  residence.  The  attendance  of  the  commissioners  and  of  the  plaintiff  at  such 
•office  is  only  from  ten  o'clock  in  the  morning  to  four  in  the  afternoon;  for  the 
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porpose  of  disofaM^ag  the  duties  of  tbeir  respeotiTe  ofices.  The  persons,  who 
sleep  on  the  pTomises  appropriated  to  the  office  of  the  said  (xtmnissioi^rs,  are 
the  offioe-keeper,  and  one  of  thie  messengers  attached  to  the  said  officoi  who  in- 
habit three  fidtting-nooms,  five  hedrfooms,  two  kitchens,  &o.  The  commission* 
ers,  the  piaintiiF,  and  the  messenger  are  paid  by  salaries,  but  no  deduction  is 
made  from  the  salary  of  the  commissioners  or  the  plaintiff  for  the  nse  made  by 
them  of  the  office;  nor  from  the  messenger's  salary  in  respect  of  his  sleeping 
therein. 

The  statnte  of  sewers,  28  H.  8,  c.  5,  s.  3,  ^see  page  267,  post,)  auUiorises  the 
Commissioners  to  distrain ;  and  s.  9,  enacts  that  the  same  laws,  ordinances,  &c., 
to  be  made  by  the  commissioners,^'  shall  bind  as  well  the  lands,  tenements,  and 
hereditaments  of  the  King  our  soyereign  lord,  as  all  and  every  other  person  and 
persons,  and  their  heirs,  lor  snch  their  interest  as  lihey  shall  fortune  to  have, 
or  may  have,  in  any  kinds,  tenements,  or  hereditaments,  or  other  casual  {MX)fit, 
*2501  ^^^^S®  ^^  commodity,  whatsoever*  they  be,  wherennto  the  ssid  laws, 
^  ordinances,  and  diserees  shall  in  anywise  extend  according  to  the  true 
purport,  meaning,  and  intent  of  the  same  laws/'  l^e  stat.  8  &  4  £d.  6,  c.  8, 
s.  1,  continues  the  preceding  statute ;  and  s.  2,  gives  authority  ,to  levy  aM 
sewer-rates  assessed  upon  the  lands,  &o.  of  the  King,  by  distress  or  otherwise, 
in  like  manner  as  ma^  be  done  in  the  lands,  &o.  of  any  other  person ;  and  en- 
acts that  biUs  of  acquittance,  signed  by  the  collector  to  the  Commissioners,  shall 
be  a  diacharfle  to  the  tenants,  formers,  and  occupiers  of  such  grounds,  for  the 
sums  assessed. 

Under  die  Somerset  House  there  are  drains  and  sewers  originally  made  by 
the  authority  of  his  Majesty's  Board  of  Works  and  at  the  public  expense,  which 
drains  and  sewers  are  still  under  the  management  and  control  of  the  said  board, 
and  are  cleansed,  repaired,  and  maintained  at  the  public  expense.  The  drains 
and  sewers  under  the  east  wing  of  Somerset  House  communicate  with  the  above 
drains  and  sewers,  and  form  part  thereof;  and  are  west  of  the  city  of  London^ 
and  fall  into  the  river  Thames. 

The  statute  3  Ja.  1,  c.  14,  after  a  recital  (which  was  set  put  in  the  dase,)  en- 
acts, by  s.  2,  'Hhat  the  walls,  ditches,  banks,  gutters,  sewers,  gates,  cawseys, 
bridges,  streams  and  watercourses,  within  the  limits  <^  two  miles  of  and  from 
the  city  of  London,  which  waters  have  their  course,  and  fall  into  the  river  of 
Thames,  shall  from  henceforth  be  to  all  intents,  constructions  and  purposes,  as 
fully  subject  to  the  commission  of  sewers,  and  to  all  the  statutes  made  for  sewers, 
and  to  all  penalties  in  the  same  statutes  and  in  every  of  them  contained,  as  if 
the  same  places  near  to  the  city  of  London  had  been  particularly  named  in  the 
M^l-i  nud  statute  of  sewers,  or  that  ^therein  the  water  had  ebbed  and  flowed, 
-'  and  therein  free  passage  with  boats  and  baijees  to  the  sea  had  been  here- 
tofore used ;  any  thing  in  the  said  statues,  or  elsewhere,  to  the  contrary  in  any- 
wise notwiUistanding.^^ 

The  case  next  set  out  stat.  2  W.  &  M.  sess.  2,  c.  8,  s.  14,  which,  after 
reciting  that  many  new  sewers  have  been  made  in  Westminster  by  the  Commis- 
sioners under  on  act  (18  k  14  Car.  2,  o.  2,)  since  expired,  and  are  now  neglected 
from  a  doubt  as  to  jurisdiction,  enacts  that  all  new  sewers  made  since  12  Oar.  2, 
shall  be  subject  to  the  commission  of  sewers,  and  to  the  statutes  of  sewers,  as  if 
mentioned  therein. 

By  stat.  47  G.  8,  sess.  1,  c.  vii.  (local  and  personal,  t>ublic)  s.  1,  after  reciting 
the  above-mentioned  acts  of  8  Ja.  1,  and  2  W.  ft  M.  and  also  reciting  certain 
inconveniences^(a)  it  is  enacted;  '>  that  all  the  walls,  ditches,  banks,  gutters, 

(a)  This  recital,  (set  ont  in  the  case,^  is  as  follows : — "  Whereas  many  persons  who 
reside  at  a  greater  distance  than  two  miles  from  the  city  of  London,  have  the  convenience 
of  carrying  off  the  waters  from  their  lands  and  houses  by  means  of  divers  communications 
with  the  great  sewers  under  the  management  of  the  commissioners  for  the  city  and  liberty 
of  Westmister,  and  part  of  the  county  of  Middlesex :  and  whereas  those  communications 
with  the  great  sewers  as  aforesaid  have  caused  great  expense  to  the  said  commissioners,  and 
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sewerSy  goies,  caoseys,  bridges,  streams,  and  watercourses  west  of  the  dtj  of 
London,  extending  to  and  inclnding  a  certain  waterooorse,  part  of  which  diyides 
^the  parish  of  Chelsea  on  the  one  side  from  the  parish  of  Folham  on  the  r^cngo 
other  side  thereof,  and  including  the  several  parishes  within  the  city  and  ^ 
liberty  of  Westminster  and  precients  of  the  same  west  of  and  extending  to 
Temple  Bar,  and  also  including  the  several  parishes  of  &o.,  "  and  all  sewers 
and  drains  communicating  with  the  same  watercourse,  or  with  any  of  the  ancient 
sewers  comprised  within  the  limits  prescribed  by  the  said  acf'  (3  Ja.  1,  c.  14,) 
*^  or  with  any  of  the  sewers  mentioned  or  comprised  in  the  said  acf '  (2  W.  A 
M.  sess.  2,  c.  7,  s.  14,)  '<  which  sewers  and  waters  have  their  course  and  fall 
into  the  river  Thames,  shall  from  henceforth  be,  to  all  intents,  construotionB,  and 
purposes,  and  fully  subject  to  the  commission  of  sewers  for  the  city  and  liberty 
of  Westminster  and  part  of  the  bounty  of  Middlessex,  and  to  the  statutes  made 
for  sewers,  and  to  all  penalties  and  provisions,"  &c.,  as  if  expressly  comprised  in 
the  Statutes  of  Sewers,  Ac. 

There  is  a  common  sewer  running  through  the  square  at  Somerset  House, 
running  under  Somerset  House,  which  was  made  and  is  cleansed,  repaired,  and 
maintained,  by  the  commissioners  of  sewers  for  the  city  and  liberty  of  West- 
minster ;  but  the  drains  and  sewers  under  the  eastern  wing  aforesaid  do  not 
communicate  therewith ;  nor  do  any  of  the  drains  and  sewers  stated  above  to 
have  been  made  and  to  be  cleansed,  repaired,  and  maintained  by,  and  to  be 
under  the  management  of  his  Majesty's  Board  of  Works :  so  that  we  buildings 
of  Somerset  House  derive  no  immediate  benefit  from  the  said  drain  or  sewer  of 
the  Commissionera  of  Sewers,  except  the  general  benefit  and  advantage  of  being 
accessible,  and  of  its  approaches  and  neignbouring  public  ways  being  properly 
drained  and  cleansed. 

*Tho  office  of  the  Commissioners  for  Auditing  Public  Accounts  has  pengQ 
not  heretofore  been  rated  to  any  sewers'  rates,  nor  has  any  person,  until  *- 
the  rate  after  mentioned,  been  rated  in  respect  thereof.     The  assessment  in 
question  was  entered  in  the  commissioners'  rate  book  as  follows : 

<<  Brooking  Soady,  Esq.,  Office  for  Auditing  Public  Accounts. 
£  £  s.  d. 

Rated  at463  .    11  11  6 

Ditto      104  .      2  12  0 

By  Stat.  52  6.  3.  c.  xlviii.  (local  and  personal,  public)  s.  7,  after  reciting 
that  difficulty  had  arisen  to  the  commissioners  of  sewers  in  laying  an  equal  rate, 
by  reason  of  their  not  being  authorised  to  call  for  and  inspect  the  poora'  rates 
of  the  parishes  within  their  jurisdiction,  they  are  empowered  to  order  their  clerk, 
or  other  person  on  their  behalf,  to  inspect  and  take  a  copy  of  the  last  poors'  rate 
in  any  parish  within  their  jurisdiction }  and  the  vestry  clerk,  or  other  person 
haviuff  the  custodv  of  such  rate,  is  required,  under  the  regulations  laid  down  in 
that  clause  (which  was  set  out  in  the  case,)  to  produce  such  rate  and  allow  a 
copy  to  be  taken,  or  furnish  a  copy,  '<  in  order  to  enable  the  said  commissioners 
of  sewers  to  lay  an  equal  rate  or  assessment  on  the  several  inhabitants  within  the 
limits  of  the  said  commissions,  or  any  portion  thereof." 

The  commissioners  of  sewers,  by  virtue  of  the  last  mentioned  act,  inspected 
the  rate-books  of  the  said  parish  of  St.  Mary-le-Strand,  and  the  plaintiff  is 
therein  rated  for  the  relief  of  the  poor  of  that  parish  in  respect  of  the  said 

considerable  hnrt,  damage,  and  inconvenience  to  divers  of  his  majesty's  subjects,  from 
the  additional  quantity  of  water  which  passes  through  them  to  the  aforesaid  sewers,  ac- 
casioned  by  the  increase  of  buildings  out  of  the  said  limits :  and  whereas  dirers  sewers, 
streams,  drains,  and  water  courses  which  are  situate  or  may  be  made  beyond  the  limits 
prescribed  by\  the  said  recited  acts  respectively,  may  require  to  be  surreyed,  corrected, 
and  amended  by  the  said  commissioners,  and  doubts  having  arisen  whether  the  sewers, 
steams,  drains,  and  water  courses  mentioned,  are  under  the  survey,  correction,  and  amend- 
ment of  the  said  commissioners  for  the  city  and  liberty,"  kc,  "  by  virtue  of  the  several 
statutes  of  sewers." 
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premises,  at  the  yearly  rental  before-mentioned.  Payment  of  the  rate  was  duly 
demanded,  and  refused ;  and  thereupon  the  commissioners  of  sewers  made  a  • 
^^-|  ^warrant  according  to  stat.  7  Ann.  o.  10,  s.  3,  which  empowers  the 
J  commissioners  by  their  warrant  to  give  authority  for  levying  the  sums  to 
be  assessed  upon  the  lands,  &c.,  "  liable  or  chargeable  with  any  sesses,  taxes, 
impositions,  or  charges,  by  authority  of  their  said  commission,  by  distress  and 
sale  of  the  goods  of  such  person  or  persons  that  shall  not  pay,  or  refuse  to  pay.'' 
By  the  said  warrant  the  defendant  was  authorised  and  required  to  levy  by  dis- 
tress and  sale  of  the  goods  of  the  several  persons  mentioned  in  a  certain  schedule 
annexed  thereto,  or  of  any  other  occupiers  of  the  premises  mentioned  in  the 
said  schedule  opposite  to  their  respective  names,  the  respective  sums  pkced 
against  their  names,  in  the  said  scnedule,  being  so  much  taxed  or  assessed 
upon  the  said  premises  for  and  towards  the  cleansing,  repairing,  and  main- 
tainiog  of  certain  common  sewers  within  the  district  (Milled  the  eastern 
division  of  the  Westminster  sewers.  The  defendant  made  the  levy  upon  the 
plaintiff,  which  was  the  trespass  now  alleged. 

If  ihe  Court  should  be  of  opinion  that  the  office  of  the  Commissioners  for 
Auditing  Public  Accounts  was  liable  to  the  sewers'  rate,  and  that  the  commis- 
sioners, or  the  plaintiff,  were  liable  to  be  assessed  thereto  as  the  occupiers  or 
occupier  of  the  said  office,  judgment  was  to  be  entered  for  the  defendant ;  if  the 
Court  should  be  of  a  contrary  opinion,  judgment  to  be  entered  for  the  plaintiff. 
The  questions  stated  in  the  margin  of  the  case  were, — 1st.  Whether,  upon  the 
construction  of  the  several  sections  of  acts  set  out  in  the  case,  the  office  of  the 
Commissioners  for  Auditing  the  Public  Accounts  is  liable  to  be  rated  at  all  for 
sewage  rates.    2dly.  If  the  office  be  liable,  whether  the  plaintiff,  according  to 
*2SS1  *^^  ^^  stated,  is  liable  to  be  rated  in  respect  of  his  occupation  of  the 
J    said  office.     This  case  was  argued  in  last  Hilary  term.([a) 
Rogers,  for  the  plaintiff.    It  is  not  denied  that  the  premises  on  which  the 
distress  was  taken  are  within  the  ambit  of  the  jurisdiction  given  to  the  com- 
missioners of  sewers  by  the  statute  referred  to  in  the  case.    The  principal  ques- 
tion is.  Whether  the  Commissioners  for  Auditing  Public  Accounts,  derive  any 
benefit  as  to  the  office  used  by  them,  from  the  works  of  the  commissioners  of 
sewers,  which  benefit  can  be  made  the  ground  of  an  assessment.    That  to  war- 
rant such  a  tax  there  must  be  a  benefit  received  by  the  party  charged,  is  shewn 
by  the  Case  of  the  Isle  of  Ely,  10  Rep.  142,  b,  and  mav  be  cdlected  from 
Keighley's  case,  10  Rep.  139,  a.,  and  RcNoke's  case,  5  Rep.  99,  b.    The  principle 
appears  to  be  also  recognised  in  Callis  on  Sewers,  pp.  120, 121,  and  124,  and 
elsewhere.     It  is  also  adopted  in  several  modem  cases.     In  Dore  i;.  Gray,  2 
T.  R.  366,  BuUer,  J.  says,  <<  It  is  objected.  Where  will  the  jurisdiction  of  the 
commissioners  stop  in  such  cases  ?    The  line  may  be  drawn  from  this  case, 
where  it  is  stated  that  the  party,  over  whose  land  the  work  is  done,  is,  or  is 
likely  to  be,  benefited  by  it :  if  he  be  so,  that  is  sufficient  to  give  them  jurisdic- 
tion."    In  Masters  v.  Scroggs,  3  M.  &  8.  447,  the  Court  of  King's  Bench  ex- 
pressed the  same  opinion.     There  the  house  assessed  was  within  the  jurisdiction 
of  the  Commissioners  of  Sewers,  and  therefore  primft  facie  rateable ;  but  it  was 
*2561  ^^S^^^'  ^^^  ^^^^  success,  that  the  plaintiff's  house  was  much  above  '*'the 
-I  level  of  the  great  northern  sewer,  and  could  not  have  .been  injured  if 
that  sewer  had  been  obstructed,  nor  did  it  receive  any  additional  benefit  from 
the  covering  of  the  watercourse  mentioned  in  the  case,  communicating  with  that 
sewer.     In  the  present  case,  the  sewage  in  question  does  not  even  communicate 
with  the  works  under  the  management  of  the  commissioners  of  sewers :  it  re- 
ceives no  immediate  or  definite  advantage  from  them.     In  Stafford  v.  Hamston, 
2  B.  &  B.  695,  Dallas,  C  J.  says,  <<  The  commissioners  are  only  to  assess  those 
who  receive,  or  who  are  likely  to  reap  profit,  or  who  have,  or  may  have  hurt, 
loss,  or  disadvantage;"  and  he  comments  on  the  previous  cases,  recognising  the 

(a)'  Januaiy,  23d.    Before  Lord  Denman  0.  J.,  Littledale,  and  WimABU,  Js. 
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law  laid  down  in  them.  The  same  principle  was  aotod  upon  in  NeUierton  «. 
Ward,  3  B.  &  Aid.  21^  and  Rex  «.  The  Commissioners  of  Sewers  for  the  Tower 
HamletSy  9  B.  &  C.  517.  In  the  first  of  thete  two  cases,  it  was  stated  that  the 
dock  yard^  in  which  the  assessed  premises  stood,  was  ''principallj"  drained  by 
sewers  made  and  maintained  at  the  expense  of  the  Crown,  bnt  denred  a  benefit 
firom  the  public  sewers  also.  Here  the  eastern  wing  of  Somerset  Honse  is  en- 
tirely drained  by  the  Board  of  Works,  and  its  sewers  have  no  commnnication 
with  the  public  sewer.  It  is  not  contended,  on  the  other  side,  that  this  charge 
can  be  imposed  unless  some  benefit  be  derived  from  the  sewer.  Then  the  ques- 
tion will  be,  What  kind  of  benefit  is  sufficient?  To  ascertain  what  benefit  is 
receiTed,  it  may  be  asked,  whether  the  party  to  be  char^  makes  any  use  of 
the  sewer.  In  the  case  of  an  embankment,  the  question  would  be,  whether 
damage  would  result  to  him  from  its  being  removed,  as  in  Booke's  case,  5  Rep. 
100  a. ;  with  respect  to  an  '^inland  drainage  the  question  is,  whether  any  r«257 
immediate  advantage  is  derived  from  it  to  those  lands  for  which  the  '- 
party  is  charged,  the  direct  object  and  intention  of  the  sewage  being  to  drain 
the  land  and  relieve  it  from  water.  Now  here  no  immediate  benefit  arises  in 
respect  of  the  land  in  question ;  bnt  the  neighbouring  land  receives  some  benefit 
from  which  thiib  property  indirectly  derives  advantage.  If  that  is  a  ground  of 
charge,  there  are  two  things  for  which  the  rate  is  imposed — the  direct  benefit, 
and  the  indirect,  which  last  is  merely  of  the  same  nature  as  that  received  by  all 
the  King's  stibjects  passing  along  the  Strand.  The  persons  using  Somerset 
House  enjoy  it  in  a  greater  degree }  but  the  advantage  is  of  the  same  kind ;  and 
it  is  not  one  in  respect  of  which  parties  can  t>roperly  be  rated.  The  statute  23 
H.  8,  c.  5)  s.  3,(a)  directs  the  commissions  of  sewers  to  assess  persons  for  the 
purposes  of  the  act^  '^  aftbr  '''the  quantity  of  their  lands,"  which  must  i-mco 
mean  the  quantity  of  the  lands  benefited;  but  this  could  not  be  estimated  ^ 
with  reference  to  such  an  indirect  benefit  as  is  received  in  the  present  instance. 
This  is  like  the  case  of  an  individual  choosing  to  drain  his  own  hmd  |  he  ought 
to  be  exempt  from  charge,  and  not  to  be  rated  for  some  benefit  which  he  may 
derive  from  the  draihing  of  adjacent  lind  by  others.  Perhaps  the  Commismoners 
if  they  had  not  confidence  in  such  an  individual,  might  insist  upon  taking  the 
drainage  into  their  own  hands ;  but  here  that  has  not  been  done.  Suppose  the 
level  of  the  ground  were  such  that  it  required  no  sewage,  must  the  proprietors 
be  rated  because  the  neighbouring  Soil  is  rendered  more  healthy  by  draining  t 
The  rule  must  bd,  that  the  benefit,  forming  the  consideration  for  the  rate,  shall 
accrue  in  respect  of  the  thing  which  is  the  subject  of  assessment.  Besides,  the 
advantage  received  by  the  occupiers  of  these  premises  from  the  sufficiencv  of  the 
drainage,  is  not  derived  by  them  from  the  commissioners  of  sewers :  it  is  the 
business  of  the  commissioners  of  pavements,  or  ether  parish  officers,  to  cleanse 
and  purify  the  approaches,  and  it  is  to  them  the  occupiers  look  for  that  accom- 
modation :  if  the  performance  of  thbt  work  is  rendered  easier  by  the  drainage, 
the  benefit  is  not  one  which  the  occupiers  can  be  said  to  derive  immediately 

(a)  Stat.  2d  ti.  6,  c.  5,  ss.  2,  3,  4,  sets  out  the  commission  of  sewers,  bj  which  (sect  3), 
the  cdmmissioners  slH  directed  to  survey  the  sewers,  ftc,  to  cause  the  same  to  be  Amended. 
&c.  after  their  disei^tidns,  and  to  ordain  therein  after  the  fbrm  of  the  statutes  and  ordi- 
nances made,  &e«  touching  the  premises ;  "  as  also  to  inquire  by  the  oaths  of  the  honest 
and  lawful  mbn/'.&c,  "  through  whose  default  the  said  hurts  and  damages  hare  happened, 
and  who  hath  or  holdeth  any  lands  or  tenements}  or  common  pasture,  or  profit  of  fishing, 
or  hath  or  may  haye  any  hurt,  loss,  or  disadvantage  by  any  manner  of  means  in  the  said 
places,  as  well  near  to  the  said  dangers,  lets,  and  impediments,  as  Inhabiting  or  dwelling 
thereabouts,  by  the  said  walls,  ditches,  banks,  ghtters,  gotes,  sewers,  trenches,  and  other 
the  said  impediments  and  annoyances ;  and  all  those  persons,  and  erety  of  them,  to  tax, 
assess,  charge,  distrain,  and  punish,  as  well  Within  the  metes,  limits,  and  bounds  of  old 
time  accustomed,  or  otherwise,  or  elsewhere  within  our  realm  of  England,  after  the  quan- 
tity of  their  lands,  and  tenements,  and  rents,  by  the  number  of  acres  and  perches,  after 
the  ratie  of  every  person's  portion,  tenure,  or  profit,  or  after  the  quantity  of  their  common 
of  pasture,  or  profit  of  fishing,  or  other  commodities  there,  by  such  ways  and  means,  and 
in  moh  manner/'  as  tb  the  commissionerBi  or  six  «f  them,  shall  seem  most  convenient 
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firom  the  conmuBsionerB  of  sewers.  These  oommissionera  are  paid  for  the  direct 
benefit  by  those  who  reap  it,  and  are  not  to  be  paid  again  by  those  who  profit 
by  their  works  indirectly.  [Williams,  J.  Do  you  maJce  any  distinction,  as  to 
this  point,  between  premises  occupied  as  Somerset  House  is,  and  those  of  a  pri- 
Mcg-i  vate  person  f]  None  is  '^'intended :  all  the  cases  which  have  been  cited 
^  on  the  subject  of  benefit  derived  (except  Netherton  v.  Ward,  3  B.  &  Aid. 
21,)  relative  to  premises  of  the  latter  kind. 

A  farther  question  is,  whether  there  be  an  occupation  of  these  premises,  in 
respect  of  which  any  person  can  be  rated.  The  assessment  to  the  poor-rate 
proves  nothing ;  and  it  is  not  even  stated  that  the  rate  has  ever  been  paid. 
The  case,  as  to  the  occupation,  is  like  Holford  t;.  Copeland,  3  B.  &  P.  129, 
where  the  Masters  in  Chancery  were  held  not  liable  to  paving  rate  as  occupiers 
of  the '  premises  used  by  them  as  offices ;  and  the  authorities  on  the  subject 
were  there  fully  cited.  If  there  is  no  occupier  in  the  present  case,  the  King,  as 
owner  may  be  rated  under  stat.  23  H.  8,  c.  5,  s.  9,  and  the  rate  levied,  if  ne- 
oeaaanr,  by  distress,  under  stat.  3  &  4  Ed.  6,  c.  8,  s.  1.  Here  the  charge  has 
been  mid  b^  persons  having  no  relation  to  the  estate,  either  as  owners  or  their 
representatives,  as  tenants,  or  as  occupiers :  they  are  merely  persons  frequent- 
ing an  office.  The  messenger  is  not  the  servant  of  the  Commissoners  of  the 
Audit  Office,  but  of  the  Crown ;  and,  if  this  were  otherwise,  his  occupation 
would  take  its  character  from  that  of  the  commissionerSi  and  would  furnish  no 
additional  ground  for  holding  them  liable. 

Blackhume  control.  The  facts  of  the  case  sufficiently  shew  that  the  plaintiff 
is  an  occupier.  Netherton  v.  Ward,  3  B.  &  Aid.  21,  decides  that,  where  pre- 
mises belonging  to  the  Crown  are  the  subject  of  sewers'  rate,  a  person  occupy- 
ing them,  though  not  paying  rent,  is  liable ;  and  then,  by  stat.  52  G.  3,  o. 
xlviii.  s.  7,  it  is  to  be  ascertained  from  the  poor's  rate  who  are  liable  to  be 
*2601  ^^^^^^  ^  ^  occupying.  '^[Littledale,  J.  The  poor's  rate  is  to  be 
^  looked  at  to  ascertain  the  proportion  of  assessment,  out  it  does  not  fol- 
low that  that  reference  should  have  the  effect  of  introducing  any  new  person 
as  subject  to  the  rate.]  The  land  being  liable  to  rate,  the  goods  were  liable  by 
being  found  upon  it.  Saffery  v.  Elgood,  1  A.  &E.  191,  shews  this;  for  the  sew- 
ers' rate  is  a  charge  upon  the  land,  and,  so  far,  in  the  nature  of  a  rent-charge. 
But  the  real  question  is  (and  it  is  one  rather  of  fact  than  of  law),  whether  the  east 
wing  of  Somerset  House  derives,  or  is  like  to  derive,  a  benefit  from  the  works  of  the 
Commissioners  of  sewers.  It  is  certainly  not  sufficient  to  shew  that  the  pre- 
mises charged  are  within  the  jurisdiction  of  the  Commissioners  of  sewers ;  this 
is  established  by  Masters  v,  Scroggs,  3  M.  &  S.  447,  and  Stafford  v,  Hamston, 
2  B.  &  B.  691 :  it  must  appear,  as  the  Court  said  in  the  former  case,  that  the 
party  receives,  or  is  likely  to  receive,  a  benefit.  But  as  to  the  case  put  on  the 
other  side,  of  premises  in  an  elevated  situation  and  requiring  no  drainage,  why 
should  the  occupier  of  such  premises  be  exempt  from  rate,  if  by  means  of  the 
drainage  he  is  enabled  the  better  to  come  at  his  land,  and  make  it  beneficial  f 
It  has  been  suggested  that  the  commissioners  of  sewers  may  be  twice  paid,  as  if 
this  were  the  case  of  men  executing  the  work  and  deriving  a  profit  from  it;  but 
the  Commissioners  are  only  persons  laying  out  the  public  money  for  public 
works;  the  question  is,  whether  the  east  wing  of  Somerset  House,  receiving  a 
benefit  from  those  wo^ks,  shall  pay  for  such  benefit :  if  that  part  of  Somerset 
House  be  rated  for  the  benefit  so  derived,  some  other  place  will  be  rated  less. 
*2611  ^^^  Court  cannot  enter  into  '''the  question  how  much  or  how  little  ad- 
^  vantage  is  received,  if  the  place  rated  receives  any.  Nor  does  it  matter 
whether  the  benefit  be  direct  or  indirect,  nor  whether  it  arise  from  draining  the 
place  itself,  or  from  draining  the  adjacent  land,  and  making  the  whole  more  ac- 
cessible. The  plaintiff  is  not  asssessed  as  a  person  walking  along  the  Strand, 
but  as  one  occuping  land  which  ffains  an  advantage  from  the  sewers.  And  that 
an  advantage  does  accrue,  is  admitted  by  the  case  itself;  for  it  states,  ^'  that 
the  buildidgs  of  Somerset  House  derive  no  immmediate  benefit  from  the  said 
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drain  or  sewer/' — '^  except  the  general  benefit  and  advantage  of  being  accessi- 
ble, and  of  its  approaches  and  neighbouring  public  ways  being  properly  drained 
and  cleansed/'  Besides  if  there  were  not  a  great  sewer  under  Somerset  Hoase, 
like  that  described  in  the  case,  the  water  which  runs  through  that  sewer  ^woald 
go  into  the  drains  under  the  east  wing.  [LirrLEDALE,  J.  The  plaintiff  Tneans 
that  the  sewage  under  the  east  wing  is  sufficient  for  the  buildings  there^  and 
that  thej  do  not  want  the  benefit  of  the  great  sewer.] 

BogerSf  in  reply.     In  Netherton  v.  Ward,  3  B.  &  Aid.  21,  an  occupation  in. 
fact  was  expressly  stated  in  the  case,  and  was  particularly  relied  upon  by  Hoi- 
royd,  J.  in  giving  judgment.     The  object  of  stat.  52  G.  3,  c.  jdviii.  is   the 
ascertaining,  not  who  are  to  be  considered  occupiers,  but  in  what  proportions 
they  shall  be  rated.     It  is  said  that  the  distress  was  at  all  events  le^,  becaase 
the  goods  were  found  upon  the  lands  charged }  but  assuming  the  fact  to  be  so, 
which  is  not  stated,  the  question  submitted  to  the  Court  m  this  case  is,  not 
whether  '^the  distress  would  be  legal  if  the  assessment  were  good,  but  p^eoAo 
whether  the  assessment  was  laid  on  the  right  person.     And  it  is  not  cor-  ^ 
rect  to  say  that  the  charge  is  laid  upon  the  land ;  by  the  statute  of  sewers  it  ia 
imposed  on  the  person  in  respect  of  the  land.     The  case  expressly  finds  that 
no  immediate  benefit  is  derived  from  the  great  sewer  to  the  building  in  question. 
If  the  charge  is  to  be  in  proportion  to  the  advantage  received,  it  ia  impossible 
to  fix  any  proportion  in  which  the  charge  should  be  assessed  for  the  indirect 
and  indefinite  advantage  here  insisted  upon.  Our.  adv.  vtUt. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  for  the  purpose  of  trying  the  validity  of  a 
sewers'  rate  imposed  on  the  plaintiff  as  occupier  of  the  Audit  Office  in  the  east- 
em  wing  of  Somerset  House.  The  plaintiff  contended  that  such  rate  was  im- 
properly imposed  on  him  as  the  occupier,  even  if  it  could  be  imposed  at  all  in 
respect  of  that  building :  but  that  also  he  denied. 

A  case  was  agreed  upon,  stating  the  particulars  from  which  the  plaintifiT's 
occupation  was  inferred  by  the  defendant :  on  the  effect  of  them  we  do  not  find 
it  necessary  to  give  any  opinion,  because  the  52  G.  3,  c.  xlviii.  gives  the  power 
to  rate  those  persons  as  occupiers  who  are  de  facto  assessed  at  the  poor's  rate, 
and  the  plaintiff  filling  the  latter  character  with  respect  to  the  premises,  is 
clothed  with  the  former  by  the  statute  referred  to.  We  are,  therefore,  to  de- 
cide whether  the  occupier  of  the  Audit  Office  is  liable  to  be  rated  to  the  sewers 
in  respect  of  that  occupation. 

*The  facts  on  this  point  were  these  :  that  under  Somerset  House  there  ri^ao 
are  drains  and  sewers  originally  made  by  and  still  under  the  manage-  ^ 
ment  and  control  of  the  Board  of  Works,  at  the  public  expense;  that  the  drains 
and  sewers  under  the  eastern  wing  communicate  with  these  and  form  part 
thereof;  that  they  are  west  of  London,  and  fall  into  the  Thames :  that  there  is 
a  common  sewer  running  through  the  square  of  Somerset  House  and  under 
Somerset  House,  which  was  made  and  is  repaired  by  the  commissioners  of  sewers 
for  Westminster,  but  the  drains  and  sewers  under  the  eastern  wing  do  not  com- 
municate therewith,  nor  do  the  buildings  of  Somerset  House  derive  any  imme- 
diate benefit  therefrom,  except  the  general  benefit  and  advantage  of  being  ac- 
cessible, and  of  its  approaches  and  neighbouring  public  ways  being  properly 
drained  and  cleansed. 

Though  numerous  cases  were  cited  in  the  argument,  from  Keighley's  Case, 
10  Rep.  142,  b.,  to  Rex  v.  The  Commissioners  of  Sewers  for  the  Tower  Ham- 
lets, 9  B.  &  C.  517,  the  doctrine  laid  down  in  them  all  is  uniform  and  undis- 
puted, as  applicable  to  the  present  question.  It  rests  on  the  principle,  that 
every  one  whose  property  derives  benefit  from  the  works  of  the  Commissioners 
may  be  assessed  to  the  rates  they  impose.  The  benefit  is  not  required  to  be  im- 
mediate, nor  do  the  cases,  or  the  commission  itself,  or  the  statutes,  say  anything 
of  the  nature  or  amount  of  the  benefit.  Possibly  that  benefit  may  be  so  ex- 
tremely small^  that  a  jury  would  not  have  found  the  fact  stated  in  the  case. 
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But,  on  the  other  hand,  the  kind  of  benefit  may  be  of  high  value,  as  if  a  house 
were  inaccessible,  because  surrounded  by  marshes,  and  the  works  of  sew- 
^641  ^^  *^^^  made  them  hard  and  passable.  The  case  does  not  even  state 
^  that  the  amount  of  rate  does  not  bear  a  just  proportion  to  the  extent  of 
benefit.  This  may  possibly  be  immaterial :  for  if  the  Commissioners  have  juris- 
diction, this  Court  would  not  inquire  whether  they  had  correctly  exercised  their 
judgment,  in  an  action  of  trespass  for  levyiDg  the  rate.  But  as  the  jurisdiction 
results  from  the  fact  of  benefit  being  derived,  and  the  case  expressly  states  that 
some  benefit  was  derived,  we  think  ourselves  bound  by  the  finding  to  say  that 
the  defendant  had  authority  to  levy  the  rate,  and  is  consequently  entitled  to 
our  judgment.  Judgment  for  the  defendant. 


*o«Ai   *I^E  on  the  several  Demises  of  JOSEPH  LANE  LUCAS  SHEL- 
^«^J       TON,  THOMAS  WOOD  ROBERTS,  and  THOMAS  WOOD  ROB- 
ERTS,  WILLIAM  ROBERTS,  and  JOHN  ROBERTS,  against  BROWN 
8HELT0N.     Monday,  Majf  11. 

1.  A  verdict  was  taken  for  plaintiff  in  ejectment,  subject  to  a  special  case,  which  stated 
that  it  was  "  the  custom  in  the  manor''  in  which  the  premises  in  question,  being  copy- 
hold lands,  were,  that  where  a  copyholder,  being  a  feme  covert,  surrendered,  if  the  hus- 
band consented  to  the  surrender,  such  consent  should  be  expressed  in  the  surrender 
and  admission ;  and  that  without  his  consent  the  surrender  was  inoperative.  Quaere, 
whether  upon  this  it  must  be  understood  that,  if  the  husband  were  shewn  to  have  con- 
sented in  fact,  but  such  consent  ii^as  not  expressed  in  the  surrender,  the  surrender  was 
inoperative. 

2.  The  custom  so  understood  would  not  be  bad  in  law. 

3.  The  court  refused  to  amend  the  case,  at  the  instance  of  plaintiff  alone,  bj  the  judge's 
notes,  80  as  to  limit  it  to  a  mere  statement  that  the  common  practice  was  to  enter  the 
consent  in  the  surrender  and  admission. 

4.  Supposing  such  an  entry  not  indispensable,  the  court,  upon  a  case  stated  will  not,  in 
default  of  evidence,  assume  the  fact  of  the  consent,  in  order «to  prevent  the  surrender 
frt>m  being  invalidated,  as  against  a  partj  disputing  the  efficacy  of  the  surrender  and 
claiming  as  heir  to  the  wife. 

5.  Nor  wiU  the  court  so  assume,  upon  proof  that  the  husband  had  joined  in  a  previous 
surrender  of  the  copyholds  to  the  use  of  a  stranger  for  the  wife's  life,  and  was  not  enti- 
tled to  curtesy,  that  he  was  present  in  the  court  at  which  the  surrender  in  question 
took  place;  that  the  entry  of  the  surrender  in  the  court-roll  was  incomplete,  but  con- 
tained no  entry  of  the  consent ;  and  that  the  surrenderee  was  admitted,  but  did  not 
take  possession. 

6.  And  semble,  that  ekjuiy  ought  not  so, to  assume,  on  these  facts  alone. 

7.  The  objection  to  the  want  of  consent,  or  to  its  not  being  expressed  in  the  surrender 
and  admission,  may  be  taken  by  a  party  claiming  as  heir  to  the  wife. 

8.  The  statement,  in  the  case,  of  the  necessity  of  the  husband's  consent,  cannot  be  under- 
stood to  apply  to  cases  only  where  he  has  an  interest  at  the  time  of  the  surrender. 

9.  A  surrender  expressed  that  S.  "  came  by  W.  H.  and  R.  J.  his  assignees  duly  appointed." 
Held  to  be  no  proof,  against  a  party  disputing  the  surrender,  that  S.  had  been  a  bank- 
rupt, nor  of  W.  H.  and  R.  J.  having  been  auUiorised  by  him  to  appear. 

10.  A  surrender  so  expressed  does  not  satisfy  a  custom,  that  a  surrender  may  be  made 
by  attorney  duly  appointed,  and  that,  when  a  surrender  is  so  made,'  it  is  to  be  men- 
tioned in  the  surrender  that  it  was  made  by  attorney  duly  appointed. 

11.  By  a  deed  of  January,  1796,  reciting  S.'s  bankruptcy,  and  the  conveyance  under  it  of 
land,  belonging  to  S.,  to  T.  W.,  T.  W.  conveyed  to  B.  for  the  purpose  of  making  a  ten- 
ant to  the  praecipe.  B.  was  no  party  to  this  deed;  but  he,  in  February,  1796,  by  deed 
not  referring  expressly  to  the  bankruptcy  or  the  previous  deed,  conveyed  the  lands  to  a 
tenant  to  the  praecipe,  and  declared  the  uses  of  the  recovery  to  be  to  his  mother  for 
life,  remainder  to  himself  in  fee :  the  parties  to  the  intended  recovery,  named  in  thia 

'  deed,  were  the  same  as  those  mentioned  in  the  preceding :  Held,  that  B.,  in  a  suit 
respecting  other  land,  was  not  estopped  from  disputing  S.'s  bankruptcy. 

13.  If  the  husband  of  a  woman  who,  in  1796,  has  a  reversionary  estate  tail  in  copyhold 
lands  in  which  there  is  no  curtesy,  be  proved  to  have  been  a  bankrupt  in  1796,  and  the 
wife's  estate  tail  afterwards  vest  in  possession,  and  she  surrender  it  in  1803,  this  is  not 
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prim4  facie  proof,  as  against  tbe  son  of  the  two,  claimiiig  under  the  entail,  that  the 
hasband  had  no  interest  at  the  time  of  the  surrender. 
13.  Semble,  that  it  would  be  such  primH  facie  as  proof  against  the  husband. 

On  the  tri&l  of  this  ejectment,  at  the  Herefordshire  Summer  assizes,  1833, 
before  Tindal,  C.  J.,  the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

*The  premises  in  question  are  copyhold  of  inheritance  of  the  manor  rinoM 
of  Bromyard  and  Bromyard  Foreign,  in  the  county  of  Hereford.  On  ■- 
the  11th  of  April,  1749,  Anthony  Kerry,  being  seized  of  the  premises  in  fee, 
according  to  the  custon  of  the  said  manor,  duly  surrendered  them  to  the  use  of 
the  said  Anthony  Kerry,  James  Lane,  and  Elizabeth  his  wife  (the  daughter  of 
the  said  Anthony  Kerry,)  successively,  and  after  their  deceases  to  the  heir  or 
heirs  of  the  body  of  the  said  Elizabeth  by  James,  remainder  over.  Anthony 
Kerry  was,  on  the  same  day,  duly  admitted  tenant  of  the  same  premises.  Eliza- 
beth, wife  of  the  said  Jame^Lane,  died  in  1759,  leaving  issue  by  the  said  James 
Lane  two  daughters,  Mary  and  Elizabeth.  By  the  custom  of  the  manor  there 
is  no  coparcenary,  but  the  eldest  daughter  is  the  sole  heir ;  and,  therefore,  on 
the  death  of  Elizabeth  the  mother  in  1759,  the  estate  tail  vested  in  Mary  the 
eldest  daughter.  She  survived  Anthony  Kerry,  who  died  in  1770,  and  also 
James  Lane,  who  died  in  January,  1803.  In  1769,  Mary  Lane  was  married  to 
Brown  Shelton  the  elder,  by  whom  she  had  issue  four  children ;  Brown  Shelton 
the  younger,  the  defendant;  James  Lane  Shelton,  the  second  son;  a  daughter 
named  Mary  Maria;  and  Joseph  Shelton,  the  younflest  son,  who  was  the  feither 
of  Joseph  Lane  Luoas  Shelton,  one  of  the  lessors  of  the  plaintiff. 

The  lessors  of  the  plaintiff  put  in  a  deed  of  January  26th,  1796,  purporting 
to  be  between  Thomas  Wood,  of  the  first  part^  Richard  Jones,  of  the  second 
part;  James  Lane  of  the  third  part;  Mary,  the  wife  of  Brown  Shelton  the 
elder,  of  the  fourth  part;  William  Hyde,  of  the  fifth  part;  and  Brown  Shel* 
ton,  the  younger^  of  the  sixth  part :  whereby  it  was  recited  that  bv  a  settle- 
ment *in  1773,  made  soon  after  the  marriage  of  Brown  Shelton  the  p^icogj 
elder  and  Mary  his  wife,  and  also  under  and  by  virtue  of  divers  proceed-  L 
ings,  conveyances,  and  assurances  in  the  law,  nad,  made,  done,  and  executed  by 
virtue  of  and  under  a  commission  of  bankrupt  bearing;  date  the  8th  of  January, 
1781,  awarded  and  issued  against  the  said  Brown  Shelton  the  elder,  by  the  des- 
cription, &c.,  a  certain  estate  at  Eastham  had  been  conveyed  to  the  said  Thomas 
Wood  and  to  Benjamin  Taylor,  deceased,  and  their  heirs,  during  the  life  of 
Brown  Shelton  the  elder,  in  trust,  for  the  sole  and  separate  use  of  Mary  the 
wife  of  the  said  Brown  Shelton,  for  her  life,  remainder  to  the  said  Mary  for  her 
life,  remainder  to  their  issue  in  tail  male,  with  divers  remainders  over.  And, 
after  further  reciting  that  it  was  intended  that  a  common  recovery  should  be  suf-* 
fered,  wherein  the  said  James  Lane  should  be  demandant,  and  Richard  Barneby 
should  be  tenant,  and  Brown  Shelton  the  younger  should  be  vouchee,  the  indenture 
then  conveyed  the  said  freehold  premises  to  Brown  Shelton  the  younger,  for  the 
purpose  of  vesting  the  freehold  in  him,  so  as  to  enable  him  to  oonvey  the  same  to 
Barneby,  in  order  to  make  him  a  good  tenant  to  the  prascipe.  This  deed  was 
executed  by  all  the  above-mentioned  parties,  except  Brown  Shelton  the  younger. 

By  an  indenture  of  release,  dated  the  9th  February,  1796,  between  Brown 
Shelton  the  younger,  of  the  first  part ;  Richard  Barneby,  of  the  second  part ; 
James  Lane,  of  the  third  part ;  Mary,  wife  of  Brown  Shelton  the  elder,  of  the 
fourth  part ;  and  Richard  Jones,  of  the  fifth  part ;  it  was  witnessed  that,  for 
barrinff  of  all  estates  tail  and  remainders  over  in  the  hereditaments  therein 
granted,  the  said  Brown  Shelton  conveyed-  the  *said  premises  at  Eastham  r^oftg 
unto  Richard  Barneby,  with  the  intent  to  make  him  a  good  tenant  of  the  ^ 
freehold,  in  order  for  suffering  a  common  recovery ;  and  by  the  said  deed  it  was 
declared,  that  James  Lane  should  be  defendant,  Richard  Barneby,  tenant,  and 
Btown  Shelton  the  younger,  vouchee.  The  uses  of  the  said  recovery  were  de- 
clared to  be  for  the  sole  and  separate  use  of  Mary,  the  wife  of  Brown  Shelton 
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the  elder,  for  her  life,  with  remainder  to  Brown  Shelton  the  youngeri  in  fee. 
Thifl  deed  was  ezeoated  by  the  defendant  and  Richard  Bameby  only. 

These  deeds  were  offer^  in  evidence  to  prove  that  an  estate  at  Eastham  had 
been  settled  upon  the  issue  of  the  marriagei  and  also  that  Brown  Shelton  the 
elder  was  declared  a  bankrupt  in  JanuarVy  1781 :  but  their  admissibility  was 
disputed  on  the  part  of  the  defendant,  and  the  Chief  Justice  received  them  in 
evidence,  subject  to  the  opinion  of  this  Court. 

The  lessors  of  the  plaintiff  put  in  a  oopy  of  court  roll,  dated  22d  April,  1782, 
Stating  that  <<at  that  oourt  came  Brown  Shelton,  by  William  Hyde  and  Richard 
Jones,  hb  assignees,  dulv  appointed,  and  Mary,  wife  of  the  said  Brown  Shel- 
ton, customary  tenants  of  the  said  manor  (the  said  Mary  having  been  first  pri- 
vately examined  apart  from  her  said  husband  bv  the  steward,  and  freely  con- 
senting), and  surrendered  into  the  hands  of  the  lord  of  the  said  manor,  accord- 
ing to  the  custom  of  the  said  manor,"  the  premises  in  question,  expectant  on 
the  death  of  James  Lane  fwho  was  stated  to  have  a  life  interest  in  the  said  pre- 
mises), to  the  use  and  benoof  of  Thomas  Wood,  and  his  heir  or  heirs,  during 
the  joint  lives  of  the  said  Brown  Shelton,  and  Mary  his  wife,  which  said  Mary 
*2691  ^^  stated  therein  to  have  a  life  '^'interest  in  the  premises  if  she  survived 
^  the  said  James  Lftne :  and  the  said  Thomas  Wood  was  admitted  at  the 
same  court  tenant  under  the  surrender  for  the  joint  lives  of  Brown  Shelton  and 
his  wife,  expectant  upon  the  death  of  the  said  James  Lane* 

It  is  the  custom  in  the  said  manor,  if  the  husband  consents  to  a  surrender,, 
that  such  oonsent  shall  be  expressed  in  the  surrender  and  admission,  and  without 
his  consent  the  surrender  is  wholly  inoperative.  And,  by  the  said  custom,  the 
husband  takes  no  interest  after  his  wife's  decease,  as  tenant  by  the  curtesy.  By 
the  custom  of  the  manor  a  surrender  may  be  made  by  attorney  duly  appointed ; 
but,  when  it  is  so  made,  it  is  always  mentioned  in  the  surrender  that  it  was  made 
by  the  attorney  duly  appointed. 

By  indenture  of  release  of  14th  August,  1783,  the  release  made  between 
James  Lane,  the  £Either  of  Mary  Shelton,  Brown  Shelton's  wife,  Thomas  Wood, 
of  Gollington,  and  Richard  Jones  and  William  Hyde,  the  ssdd  James  Lane  con- 
veyed certain  freehold  estates  to  the  said  Richard  Jones  and  William  Hyde,  in 
trust  for  himself  during  his  life ;  and  on  his  decease  to  pay  to  the  said  Mary,  or 
permit  her  to  receive,  the  rents  and  profits  to  her  separate  use  for  life ;  and,  by 
the  same  indenture,  after  reciting  that  a  commission  of  bankrupt  had  issued 
against  Brown  Shelton,  and  that  his  assignees  had  put  up  for  sale  oy  auction  his 
fopyhold  premises,  and  that  the  said  Thomas  Wood  had  be^i  the  highest  bidder 
thereat  for  the  same,  and  was  declared  the  purchaser,  but  had  purchased  the  same 
with  the  money  of  James  Lane,  and  in  trust  for  him,  the  said  Thomas  Wood 
covenanted  to  stand  seised  of  the  said  copyhold  premises,  after  the  decease  of 
^-Q^  the  said  James  Lane,  during  *the  joint  lives  of  the  said  Brown  Shelton 
^  the  elder,  and  Marv  his  wife,  upon  trust  to  pay  to  the  said  Mary,  or  per- 
mit her  and  her  assigns  (the  same  to  be  at  her  election)  to  receive  all  the  clear 
yearly  rents,  issues,  and  profits  thereafter  to  arise  or  become  payable  for  or  in 
reject  thereof,  for  her  sole  and  separate  use,  to  the  intent  that  the  same  might 
\)e  subject  to  her  own  sole  disposal,  independent  of  the  said  Brown  Shelton  the 
elder,  her  said  husband,  in  like  manner  as  was  thereinbefore  declared  touching 
the  annual  rents  and  profits  of  the  said  freehold  premises.  Brown  Shelton,  the 
father,  was  not,  neither  was  the  defendant,  a  party  to  the  last  deed. 

By  the  custom  of  this  manor,  a  tenant  in  tail  mav  bar  the  entail  by  surrender 
only,  without  fine  or  recovery;  and  James  Lane,  the  surviving  tenant  for  life 
under  the  surrender  of  1749,  having  died  in  January,  1803,  Mary  Shelton,  to- 
gether with  the  said  Thomas  Wood,  attended  at  a  oourt  held  on  the  3d  of  May, 
1803.  The  lessors  of  the  plaintiff  put  in  an  alleged  copy  of  the  court-roll,  part 
of  which  was  in  the  hand-writing  of  William  Orifliths,  the  then  steward,  and 
was  also  signed  by  him^  whereby  it  was  stated  as  follows : — 
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<'  Manor  of  Bromyard. and  Bromyard  Foreign. 

''  At  a  Court  Baron  of  FoUiott,  by  divine  permission,  Lord  Bishop  of  Here- 
ford, there  held  the  third  day  of  May,  in  the  year  of  our  Lord  1808,  before  Wil- 
liam Griffiths,  gentleman,  steward  there : 

<<  At  this  court  came  Mary  Shelton,  the  wife  of  Brown  Shelton,  and  Thomas        ^ 
Wood,  two  of  the  customary  tenants  of  the  said  manor  f  the  said  Mai^  havinff        : 
been  privately  examined  by  the  steward  aforesaid,  and  treely  consenting),  and 
surrendered  into  the  hands  of  the  lord  of  the  *said  manor,  by  the  hands    p^ji 
and  acceptance  of  the  said  steward,  according  to  the  custom  of  the  said    >- 
manor,  two  messuages,''  &c.  (setting  out  the  premises)  '^  lying  in  the  village  of 
Norton,  within  the  manor  aforesaid,  and  all  their  and  each  of  their  estate,  right,        ? 
and  interest  therein,  to  the  use  of  the  said  Thomas  Wood,  his  heir  or  heirs  for- 
ever, according  to  the  custom  of  the  said  manor,  by  the  rent,  heriot,  and  all  other 
services  thererore  due  and  of  right  accustomed;  but  upon  the  trusts  and  for  the 
purposes  following,"  (setting  out  the  trusts).     ''  And  the  said  Thomas  Wood,        j 
being  present  in  court,  prayed  to  be  admitted  to  all  and  singular  the  said  pre- 
mises so  surrendered  to  his  use  as  aforesaid,  upon  and  subject  to  the  trusts  herein- 
before declared  with  respect  to  the  same ;  to  whom  the  lord  of  the  said  manor,         ^ 
by  his  said  steward,  granted  the  same  messuages,"  Ac.,  accordingly,  habendum         ^ 
to  the  said  Thomas  Wood,  his  heir  or  heirs  for  ever,  under  and  subject  to  the 
trusts  aforesaid,  by  the  rent,  &c. ;  '^and  he  gives  to  the  lord  for  a  fine  5^.  5<., 
and  is  admitted  tenant  thereof,  and  had  seisin  by  the  rod,  and  his  fealty  is  re-        ^ 
spited.  "  William  Griffiths,  Steward^  ^ 

The  court  at  which  such  surrender  and  admission  were  made,  was  held  at  some  ., 
inn  at  Bromyard.  It  was  a  general  and  not  a  special  court;  it  lasted  many  ^ 
hours,  and  a  great  number  of  persons  attended  it;  sometimes  the  rooms  were  ;. 
quite  full.  The  jury  said  that  Brown  Shelton  the  elder  was  present  at  that  , 
court.  The  original  court  roll  was  produced,  which  contains  the  following  en-  «, 
try,  and  no  other,  applicable  to  the  last  mentioned  surrender : — ''  At  this  court 
came  Mary  Shelton,  the  wife  of  Brown  Shelton."  There  is  annexed  to  that  ^ 
^entry  the  following,  which  was  not  made  at  the  time,  but  after  the  year  i-^qto  ^ 
1825.     <<  See  minute  book  proceedings  of  a  court  held  for  this  manor  not  ■-  \ 

entered  on  the  roll."  The  minute  book  of  the  steward,  with  reference  to  the  ^ 
proceedings  at  the  court  held  on  the  3d  of  May,  1803,  contained  the  following  ^ 
entry  : — "  Manor  of  Bromyard  and  Bromyard  Foreign.  At  a  court  there  held  ^ 
the  2d  of  May,  1803,  before  William  Griffiths,  steward"  (then  follow  the  names 
of  the  jury  and  the  homage).  <<  At  this  court  came  Mary  Shelton,  wife  of  '^ 
Brown  Shelton,  the  said  Mary  having  been  first  privately  examined  by  the 
steward  aforesaid,  and  freely  consenting ;  and  Thomas  Wood,  customary  tenants  ^ 

of  this  manor;  and  surrendered  all  those  two  messuages  as  in  Price's  draft,  sur- 
render," &c. 

Li  the  margin  of  the  same  book  was  an  entry  of  the  steward's  charges  (set  ^ 

out  in  the  case),  including  a  private  examination. (a)  , 

Thomas  Wood  was  admitted  tenant  of  the  premises  in  fee  the  same  day,  and  ^ 

has  since  died,  leaving  Thomas  Wood  Roberts,  one  of  the  lessors  of  the  plaintiff;       ,  ^ 

£.    *.    d.  ' 

(a)  Heriots 10  10    0 

Bailiff  and  steward 16    8 

Fine 650 

Copy 286 

Extra  length 0    6    8 

Private  examination 0    6    8 

Pemsing  opinion 0  13    4 

BaUiff 0    2    6 

Jorj  and  crier 0    2    0 

Received £21     1    4 
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his  heir  at  law.  Haiy  Bhelton  had  liyed  separate  from  her  husband  many  years 
*2731  ^^^^  ^®  death  of  James  Lane,  *and  never  lived  with  him  again.  She 
^  lived  on  the  copyhold  property  until  her  death  in  1821. 

The  questions  for  the  opinion  of  the  court  were,  first,  whether  the  deeds  of  the 
26th  of  January,  1796,  and  the  9th  of  February,  1796,  were  admissible  to  prove 
the  bankruptcy  of  Brown  Shelton  the  elder,  and  the  settlement  of  the  Eastham 
estate :  and,  secondly,  whether  the  lessors  of  the  plaintiff  were  entitled  to  re- 
oover  upon  the  facts  of  the  case.  The  case  was  argued  in  Hilary  term  last 
(January  20th).(a) 

Sir  W,  W.  FoUeU,  Solicitor-General,  for  the  plaintiff.  The  husband,  by  his 
assi^ees,  was  a  party  to  the  surrender  of  1782,  and  there  is  presumptive  proof 
of  his  consent  to  that  of  1803.  Neither  the  custom,  nor  the  ordinary  copyhold 
law,  requires  that  he  should  personally  be  a  party  to  the  surrender,  so  that  he 
consents.  [Lord  Denbian,  C.  J.  But  it  is  found  that  his  consent  must  be  ex- 
pressed in  &e  surrender  and  admission.]  The  '^  custom  in  the  manor''  is  that 
it  should  be  so  expressed;  but  that  does  not  mean  that  such  is  the  "custom  of 
the  manor/'  it  means  only  that  this  is  usual.  If  the  expression,  as  it  now 
stands,  necessarily  import  the  custom  of  the  manor,  the  case  should  be  amended 
by  the  judge's  notes.  The  plaintiff  is  in  possession  of  the  verdict,  subject  to 
the  case.  A  special  case,  as  was  said  by  Abbott,  C.  J.  in  Van  Wart  v.  Wolley, 
Ry.  &  Moo.  5,  contains  "  the  admissions  of  the  parties  to  the  facts  therein 
stated,"  and  this  is  on  the  same  footing  with  pleadings,  which  contain  the  state- 
^•74-1  ment  of  the  question  agreed  upon  by  the  parties.  It  should,  ^therefore, 
•^  be  amendable,  as  pleadings  are.  [Lord  Denman,  C.  J.  Suppose  you 
prevailed  upon  the  judge  to  amend,  how  would  the  amended  case  bind  the  other 
party  without  his  consent?  We  cannot  amend.l  The  meaning  of  the  case 
cannot  be  taken  to  be,  that  the  consent  of  the  husoand,  in  every  instance,  must 
be  expressed  in  the  surrender,  in  order  to  make  it  binding.  Otherwise  it  would 
follow  that,  if  the  case  expressly  found  the  consent,  still  the  surrender  could  not 
bind,  unless  the  consent  were  expressed  on  the  face  of  it;  but  a  custom  to  that 
extent  could  not  be  supported.  Now'  here,  as  to  the  surrender  of  1782,  the 
husband  is  a  party,  and  consenting,  if  his  assignees  represent  him.  That  de- 
pends upon  the  evidence  of  his  bankruptcy,  which  is  completely  made  out  by  the 
deeds  of  January  and  February,  1796.  It  will  be  argued  that  the  defendant 
was  no  party  to  the  deed  of  January ;  but  he  is  a  party  to  that  of  February, 
which  conveys  an  interest  to  himself,  and  which,  as  it  rests  entirely  upon  the 
deed  of  January,  must  be  considered  as  forming  one  conveyance  with  it.  The 
surrender  of  1782  is  therefore  binding.  Then  the  wife,  having  a  reversionary 
interest,  makes  the  surrender  in  1803.  The  husband  is  not,  indeed,  stated  to 
be  a  party  to  that  surrender;  but  he  is  present  in  court :  and,  supposing  this  by 
itself  not  to  be  evidence  of  his  consent,  it  is  ground  for  presuming  his  consent, 
if  the  consent  be  indispensable.  Here  too  there  is  an  admission,  following  up 
the  surrender;  and  this,  in  default  of  negative  evidence,  shews  that  all  was  done 
which  was  requisite  to  perfect  the  conveyance.  In  Scamon  v.  Maw,  3  Bing. 
378,  though  there  was  no  special  custom,  a  surrender  by  the  wife  alone  to  the 
^..g^  use  of  her  ^husband  was  considered  to  be  good,  his  assent  being  presumed 
•I  from  his  being  present  in  court,  and  being  afterwards  admitted.  The 
absence  of  an  entry  of  the  husband's  consent  on  the  rolls,  cannot  be  insisted 
upon  with  respect  to  the  surrender  of  1803,  since  the  court  rolls  are  not  com- 
plete for  that  time.    It  cannot,  therefore,  be  assumed  that  he  was  not  a  party. 

But,  further,  the  want  of  the  husband's  consent  cannot  be  insisted  upon  by 
the  defendant,  who  claims  as  heir  to  the  wife.  The  wife  herself  could  not  have 
taken  the  objection ;  it  is  for  the  husband  alone,  or  those  claiming  under  him.(&) 
Again,  though,  independently  of  any  special  custom,  a  surrender  by  consent  of 

Before  Lord  Denman,  0.  J.,  Littledale,  and  WilliamB,  Jg. 

See  Scriven  on  OopyholdSi  part  I.  ch.  4,  vol.  I.  p.  162,  (3d  edit) 
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tbe  btiBband  will  pass  an  estate  as  against  both  haslMind  and  wife,  and  not  with-       f 
out  suoh  consent,  yet  the  eonsent  of  the  hnshand  is  neeessary  only  where  he  hac       i 
some  interest  in  the  property,  and  only  in  oonsequenoe  of  such  interest.     In       2 
Watkins  on  Copyholds,  p.  68,  (vol.  I.  chap.  S,  p.  ^,  4th  edit.)  it  is  said,  ''As 
the  hnsband  beoemes,  on  marriage,  entiUed  to  the  profits  of  the  wife's  copyholds,       « 
durinff  her  life,  and  often  by  custom,  durmg  his  own,  it  would  he  unreasonable       i 
tiiat  the  wife  should  be  suffered  to  depriye  him  ci  them  by  force  of  a  particular       } 
custom,  without  his  consent :  it  has  therefore  been  determined,  that  a  custom       3 
for  a  feme  covert  to  surrender  without  suoh  consent  cannot  he  supported/'    For       n 
this  Stevens  dem.  Wise  v.  Tyrrell,  2  Wils.  1,  is  cited.     But  it  is  added,  ^  But 
where  a  copyhold  is  settled  on  a  wile  for  her  own  separate  use,  it  does  not  fall       1 
within  iiie  reasons  of  the  last  case,  «id  therefore  ske  may  surrender  it  without       «i 
her  husband.     And  where  the  wife  is  not  entitled  to  her  separate  use,  yet  a  Bar- 
tender *of  the  copyhold  by  her  alone,  irtYA  the  consent  of  her  husband,    pi^Tfi       2 
would  be  good.     And  if  the  husband  be  present  at  such  a  surrender,  it   i-  •« 

will  be  snmoient  proof  ci  his  assent.    60,  if  the  husband  and  wife  agree  to  live       2 
separate,  and  the  husband  thereupon  covenants  that  the  wife  shall  therefore       ^ 
enjoy  to  her  own  use  her  real  estates,  ftc.,  after  such  covenant  her  surrender       ., 
shall  be  taken  to  be  ¥nth  his  assent;  and  by  custom  such  a  suneader  is  good, 
as  appears  in  Moore,  123''  (Anonymous  €ase,  pi.  268.)    Here  the  husband  had 
been  a  bankrupt ;  and  afterwards,  in  1782,  had  given  up  whatever  interest  he       ^ 
had  to  Wood,  during  the  joint  lives  of  himself  and  his  wife ;  and,  after  her        \^ 
death,  by  the  custom,  he  was  not  entitled  to  curtesy.     In  Compton  v.  GoHin- 
Bon,  1  H.  Bl.  364,  (see  2  Br.  Ga.  Oh.  377;  and  Mr.  Eden's  note  (1),)  the  hus- 
band was  separated  oy  deed  firom  his  wife,  and  covenanted  that  she  should  enjoy 
her  estates  to  her  own  use,  and  that  he  would  join  her  in  levyine  a  fine,  or  suf- 
fering a  recovery,  and  limiting  to  such  uses  as  she  should  appoint ;  and  it  watf       ^ 
held  that  she  might,  without  a  special  custom,  surrender  wiUiaut  his  consent : 
and  Lord  Loughborough  illustrated  the   case  by  the  law  of  fines,  saying 
<<  it  has  been  settled  ever  since  the  case  in  the  17  Ed.  8,(a)  that  if  a  fine 
be  levied  by  a  feme  covert  without  her  husband,  it  shall  bind  her  and  her 
heirs,  if  it  be  not  avoided  by  the  husband.^'    Compton  v,  Collinson,  (1  H.  Bi.        :^ 
834,  see  2  Br.  Ca.  Oh.  377 ;  and  Mr.  Eden's  note  (1),)  has  been  questioned  as        ^^ 
to  some  part  of  the  grounds  of  decision ;  but  the  principle  assumed  in  it,  that 
the  husband's  assent  is  necessary  only  by  virtue  of  his  interest,  has  not  been        ^ 
shaken.    The  want  of  interest,  too,  is  also  an  additional  reason  fin*  presuming 
bis  consent,  if  necessary.    The  ^custom  here,  of  expressing  the  consent   rMnj        ^ 
of  the  husband  on  the  surrender,  can  be  applicable  only  to  cases  where  '- 
the  consent  is  required  by  the  ordinary  copyhdd  law :  if  more  was  meant,  the 
case  should  have  expressed  it. 

Mautcj  contri.  The  custom  is  expresriv  stated  to  be  that  the  consent  of  the 
husband  must  be  expressed  in  the  surrender  and  admission ;  and  nothing  has 
been  shown  which  renders  such  a  custom  bad.  Indeed,  the  points  which  have  ^ 
been  raised,  as  to  presuming  the  consent,  sufficiently  shew  that  such  a  custom  is  "^ 
convenient  and  reasonable,  as  it  will  prevent  estates  from  being  devested  by 
matter  not  in  writing,  or  by  vague  recollections,  and  presumptions  of  fact.  The 
surrender  of  1803  is  invalid  for  want  of  the  husband's  consent,  expressed  on 
the  surrender.  It  cannot  be  said  that  the  court  rolls  are  not  extant :  they  are 
extant,  and  not  defaced ;  they  are  however  incomplete,  so  far  as  relates  to  any 
entry  of  the  husband's  consent,  and  the  minutes  of  the  steward  do  not  aid  this. 
Even  the  presence  of  the  husband  at  the  surrender  does  not  appear ;  but  only 
that,  at  some  part  of  the  time  during  which  the  court  was  held,  he  was  there. 
Then  it  is  argued  that  no  consent  at  all  is  necessary,  unless  the  husband  be  in- 
terested.    This  in  reality  amounts  to  saying  that  a  wife  may  bind  herself  ia 

(a)  Tearbook,  Mich.  17  Ed.  8,  p.  62,  pi.  32  ;  p.  78,  pi.  117.    Lib.  Assis.  Ann.  17.  p.  61.  ' 

pi.  17. 
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in  ererj  case  where  the  htisband  has  bo  interest }  as^  for  instance,  that  she  may 
eonyey  a  remainder  expectant  npon  the  death  of  her  husband, — a  proposition 
clearly  untenable.  The  restriction  npon  the  acts  of  a  married  woman  belcmgs 
in  reality,  not  to  the  law  of  property,  bat  to  the  marital  law :  the  husband  is  to 
«27fi-i  govern  the  wife's  discretion.  Besides,  the  issue  by  tibe  father  *is  inter- 
-*  ested.  Watkins  certainly  lays  down  a  principle  similar  to  that  contended 
for,  as  to  the  ordinary  copyhold  law.  But  here  the  custom  is  express  and  gene- 
ral. Besides,  if  a  custom  be  not  against  reason,  it  is  not  to  be  restrained  to  that 
which  may  be  considered  to  be  the  reason  of  its  origin ;  for  customs  offcen  ex- 
tend beyond  the  principle  in  which  they  originate.  With  respect  to  Gompton 
V.  Collittson,  1  H.  Bl.  884,  its  authority  is  questionable,  as  appears  by  Mr. 
Eden's  note  on  the  case,  in  Bro.  CHi.  Ca.  (2  Br.  Ca.  Oh.  877,  note  ^1),  and  from 
flcrivcn  on  Copyholds,  Part  I.,  ch.,  4,  (vol.  i.,  p.  160,  8rd  edit.),  citing  Bramhall 
V.  Hall,  Ambl.  467.  There  too  the  husband  had  expressly  parted  with  the 
power  over  the  wife's  estate.  And  the  wife  surrendered,  in  that  case,  as  a  feme 
Bole  :  but  here  she  is  named  as  the  wife  of  Brown  Shelton.  The  analogy  of  a 
fine  is  very  questionable.  The  effect  of  a  fine  is  derived  from  statute :  and 
It  may  be  asked  at  what  period  of  the  law  the  analog  is  to  commence? 
Whether  at  the  statute  De  finibus  levatus,  (27  Ed.  1,  st.  l,  c.  1,}  or  that  of  82 
H.  8,  0.  86  ?  No  point  of  time,  in  the  progress  of  the  law  of  fines,  can  be  fixed, 
at  which  a  surrender  of  a  copyhold  by  a  married  women,  and  a  fine  levied  by 
her,  can  be  referred  to  the  same  principle.  The  suggestion,  that  the  consent  of 
the  husband  may  be  presumed  from  the  admission  having  taken  effect,  cannot  be 
supported.  Wood  was  copyholder  up  to  the  time  of  the  surrender,  and  was 
admitted  on  the  surrender,  but  does  not  appear  to  have  taken  possession :  and 
the  wife  resided  on  the  premises  till  her  death ;  so  that  no  change  took  place. 
*2791  ^^^°  ^^  ^  argued,  that  the  husband's  consent  may  be  presumed  from 
•>  his  having  no  interest.  This  is  no  ground  of  presumption.  And,  more- 
over, the  assumption  that  he  had  no  interest  is  founded  on  the  evidence  of  the 
bankruptcy,  which  rests  only  on  the  deeds  of  January  and  February,  1796. 
The  first  only  of  these  mentions  the  bankruptcy,  and  the  defendant  is  no  party 
to  that.  He  does  execute  the  second ;  that  does  not  make  the  first  evidence 
against  him :  the  second  deed  does  not  refer  to  the  first,  nor  in  any  way  connect 
the  defendant  with  it,  or  with  the  facts  recited  in  it.  And  even  if  it  let  in  the 
evidence  of  the  first,  that  would  come  to  no  more  than  an  admission  by  the  de- 
fendant, that  a  commission  of  bankruptcy  had  been  awarded  against  his  father : 
there  would  be  no  admission  of  the  trading,  act  of  bankruptcy,  and  other  essen- 
tials to  the  title  of  the  assignees.  Parties  disputing  a  bankruptcy  frequently 
admit  the  commission. 

Further,  the  consent  of  the  assignees  to  the  deed  of  1782,  is  of  no  effect : 
the  enstom  requires  a  special  consent  by  attorney.  The  authority  of  an  attorney 
is  revocable  by  the  party  constituting  him ;  that  of  assignees  extends  to  what 
the  bankrupt  might  not  consent  to.  The  deed  of  1782  is  therefore  wholly  in- 
operative, and  so  is  the  surrender  1803.  That  being  so,  there  is  no  surrender ; 
and  the  property  could  pass  only  by  surrender,  otherwise  the  lord's  rights  would 
be  prejudiced. 

Sir  Wi  W.  IhUett,  Solicitor-General,  in  reply.  The  defendant  professes  to 
exercise  a  dominion  over  the  property  in  the  deed  of  February,  1796 ;  and,  that 
being  so,  he  admits  all  that  was  requisite  to  pass  the  title  to  him ;  therefore,  not 
t^ygQi  ^^®  commission  merely,  but  all  the  essentials  *of  the  bankruptcy  are  re- 
•l  cognized  by  him.  The  concurrence  of  the  assignees  in  the  surrender 
shows  the  same  facts.  Cur,  adv.  vtdt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  ejectment,  brought  on  the  demise  of  (amongst  others) 
Thomas  Wood  Roberts,  heir  at  law  of  Thomas  Wood,  for  certain  copyhold  tene- 
ments of  the  manor  of  Bromyard  and  Bromyard  Foreign,  to  which  Thomas 
Wood  had  been  admitted;  on  a  surrender  from  Mary  the  wife  of  Brown  Shelton 
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in  1803.  A  verdict  was  taken  for  the  plaintiff  (whose  title  depended  on  the 
validity  of  that  surrender),  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing state  of  facts. 

(His  lordship  then  recapitulated  the  facts  of  the  case.) 

It  does  not  appear,  in  the  case,  that  T.  Wood  had  ever  taken  possession  of  the 
premises  surrendered  to  him,  nor  in  what  manner  or  when  the  defendant  had 
obtained  such  possession.     His  mother  died  in  1821. 

Various  arguments  were  urged  on  behalf  of  the  plaintiff  to  show  that  the 
surrender  might  be  valid,  though  the  husband's  consent  was  not  expressed  in  it. 
The  terms  in  which  the  custom  is  set  forth  were  analysed  to  prove  that,  as  the 
nullity  arose  from  the  want  of  consent,  not  from  the  want  of  its  being  expressed , 
parol  proof  of  the  consent  mieht  be  received,  and  appeared  on  the  case  to  have 
been  given.  But,  supposing  this  refined  construction  to  prevail,  the  fact  of  oon- 
sent  is  not  stated  in  the  case.  Circumstances  are  indeed  detailed  from  which  a 
jury  might  be  called  upon  to  ^nfer  that  fact,  and  liberty  is  given  to  the  pMgx 
Court  to  make  any  inference  that  a  jury  ought  to  have  drawn.  We  must,  >- 
however,  decline  this  office :  we  cannot  undertake  to  say  whether  a  jury  ought 
or  ought  nof  to  have  drawn  that  inference  from  the  facts  of  the  case :  we  rather 
think  the  contrary ;  more  particularly  where  the  party  admitted  tenant  by  the 
steward  does  not  appear  to  have  at  any  time  taken  possession  under  his  admis- 
sions. 

But  we  are  far  from  acquiescing  in  the  proposition  asserted  at  the  bar,  that  a 
custom  requiring  the  expression  of  consent  on  the  face  of  the  surrender  would 
be  void  in  law.  There  seems  to  be  cood  reason  for  requiring  the  best  evidence 
of  that  which  is  made  essential  to  the  validity  of  the  act  done,  and  that  that 
evidence  should  accompany  the  act  itself. 

We  were  also  told,  that  the  law  itself  would  presume  that  the  custom  was 
complied  with  to  prevent  the  surrender  from  being  invalidated.  Such  presump- 
tion possibly  might  be  made  by  way  of  estoppel  agunst  one  claiming  under  the 
surrender,  but  surely  not  against  him  who  denies  its  efficacy.  Besides,  when 
the  nature  of  this  custom  is  considered,  proof  that  no  consent  was  formally 
expressed  must  be  taken  as  strong  evidence  that  none  was  given.  It  really 
appears  to  me  that  the  law  might  as  well  presume  a  seal,  where  the  form  of  a 
bond  was  produced  and  no  seal  appeared. 

The  plaintiff's  main  reliance  was,  however,  placed  on  the  necessity  of  restrict- 
ing the  custom  to  tbose'cases  where  the  husband  has  a  personal  interest  in  the 
wile's  estate,  which  is  said  not  to  exist  in  him  under  the  circumstances.  For 
as,  by  the  custom  of  the  manor,  he  does  not  become  tenant  by  the  curtesy,  and 
as  in  this  *case  he  is  said  to  have  been  divested,  at  the  time  of  the  sur-  picoQo 
render,  of  all  interest  durin|^  his  wife's  life,  it  is  argued,  that  there  was  ^ 
nothing  in  him  on  which  his  consent  could  have  operated,  and,  therefore,  the 
custom  could  not  apply  to  a  person  in  his  situation. 

Whether  a  Court  could  be  justified  in  engrafting  on  a  positive  custom  an  im- 
plied exception,  having  reference  to  the  principle  in  which  it  may  believe  the 
custom  to  have  originated,  seems  to  be  a  very  questionable  point;  but  it  is  one 
which  we  are  not  here  required  to  determine.  The  custom  exacting  the  hus- 
band's consent  to  an  alienation  of  property  by  the  wife,  is  found  to  be  general,  and 
must  have  universal  operation,  unless  we  clearly  saw  that,  carried  beyond  the 
line  of  restriction  drawn  in  the  argument  of  the  plaintiff,  it  would  become  un- 
reasonable and  absurd.  But  we  find  no  such  ground  for  cutting  down  this  cus- 
tom, which  may  have  been  founded  on  the  desire  to  protect,  not  only  the  hus- 
band's interest,  but  that  of  the  wife  herself,  and  of  her  family,  by  constituting 
her  husband  and  the  father  of  their  common  offspring  the  guardian  of  both. 

But,  even  if  the  custom  could  be  so  limited,  the  fact  of  the  husband  being 
stripped  of  all  interest  in  her  property  during  her  life,  is  neither  stated  in  the 
case,  nor  to  be  collected  from  the  facts  appearing.    Of  all  the  circumstances 
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p«l  fonrard  for  tkiir  purpose,  not  one  afiiotiiito  to  B&tisfactorj  proof.  The  snr* 
ve&der  in  1782|  said  lo  he  made  bj  Brown  Shelton,  by  persons  calling  them- 
wItos  his  *^  assignees  duly  appointed/'  mi^eB  no  mention  of  the  bankruptcy. 
It  eannol  bind  him  as  the  act  of  his  attorney,  not  only  on  account  of  the  custom 
for  stating  in  the  surrender  the  due  appointment  of  such  attorney,  but  for  want 
*283t  ^^^  proof  of  authority  from  him.  *The  fact  of  the  surrender  might,  how* 
^  erer,  be  established  against  the  defendant  quoad  the  bankrupt's  interest 
if  the  bankruptcy  and  the  assigneeship  should  be  proved  against  him  by  othei^ 
•fidenee.  Recourse  is  now  had  to  the  two  deeds' of  1796 :  the  former  of  which, 
reciting  a  sale  to  have  taken  place  under  a  commission  of  bankruptcy  duly 
awarded  and  issued  against  Brown  Shelton,  codToys  to  the  defendant  lands  sold 
thereunder  by  the  assignees^  by  the  latter,  the  defendant,  acting  upon  that  con- 
veyance, executes  a  settlement  of  them  upon  himself  after  his  mother's  death. 
The  former  deed,  however,  which  recitee  the  bankruptcy,  &c.  i«  not  executed  by 
the  defendant ;  and  that  which  is,  is  silent  respecting  the  bankruptcy.  There 
18,  consequently,  no  direct  estoppel.  He  u  said  to  have  recognized  and  adopted 
the  whole  of  the  former  deed,  by  thus  exeeutinff  the  latter.  But  it  is  true,  as  a 
gstieral  propositioa,  that  a  party  so  claiming  adopts  the  statement  of  facts  in 
an  anterior  deed,  which  go  to  make  up  his  title  ?  We  are  aware  of  no  authority 
for  such  a  doctrine.  It  is  also  remarkable,  that  the  defendant  is  not  stated  to 
hsrre  had  any  enjoyment  of  the  property,  the  subject-matter  of  these  deeds, 
though  poseiUy  that  would  havo  made  no  difference.  But  it  is  material  to  add 
that,  even  if  the  bankruptcy,  Ac.  had  been  regularly  and  strictly  proved,  so  as 
to  jpve  validity  to  the  surrender  in  1782  of  all  the  bankrupt's  interest  in  his 
wife's  estate,  lie  Hiay  possibly  have  beeome  a  new  man  in  1803,  when  his  wife 
surrendered  the  estate  in  fee  then  vested  in  her  in  possession  by  her  father's 
death.  If  the  bankrupt  had  been  the  party  to  the  suit,  the  burthen  of  proving 
sueh  a  feet  might  have  been  cast  upon  him ;  but,  I  apprehend,  the  law  makes 
«^41  ^^  presumption  on  the  subject  against  this  ^defendant,  who,  though  the 
*  bankrupt's  son,  does  not  claim  under  him. 
Upon  the  whole,  then,  we  think  that  the  plaintiff  has  not  snooeeded  in  making 
out  his  title  upon  the  facts  broo^t  before  us,  and  that  our  judgment  must  m 
kt  tfee  defendant.  Judgment  for  the  defendant. 


The  KINa  against  The  Lord  of  the  Hundred  of  MILYERTOX.    Monday, 

May  llth. 

On  motion  in  Michaelmas  term,  1834,  (made  more  than  a  month  after  old  Michaelmas- 
day,)  for  a  mandamtlB  to  compel  the  lord  of  a  hundred  to  hold  a  court  leet  forthwith,  to 
appoint  officers,  the  lord  contended  that  he  could  hold  it  only  in  October ;  and  it  8p*> 
peared  thai  the  eonrt  had,  as  far  as  was  remembered,  been  held  in  ererj  October  until 
the  October  preceeding  the  application,  when  no  court  was  held.  It  was  not  shewn 
whether  the  leet  was  bj  charter  or  prescription,  nor  did  any  partj  swear  to  his  bdief 
that  the  leet  could  be  held  only  in  October.  The  court,  in  the  absence  of  such  evi- 
dence, granted  the  mandamus,  in  Easter  term,  1835,  twenty-two  days  after  Baster 
Suaday, 

DuNDAS  had  obtained  a  rule  in  Michaelmfito  terte  last,  fi4th  November,  1884, 
ealMdg  on  the  loi^  of  the  hundred  or  district  of  Milverton,  and  the  steward  for 
the  time  being  of  the  court  leet  there,  to  shew  cause  why  a  uiandamus  should 
not  bsue,  commanding  them  forthwith  to  hold  a  court  leet  for  the  said  hundred 
or  district,  and  to  take  all  legal  steps  necessary  for  the  purpose  of  cboosiDg  and 
appointing  thereat  high  constables,  constables  and  tything  men,  and  all  such 
other  officers  as  ought  by  law  to  be  chosen  at  such  court,  and  to  do  and  transact 
the  other  lawful  business  of  the  said  court.  The  affidayits  in  support  of  th* 
rule  stated  that,  as  long  as  the  deponents  could  recollect,  courts  leet  for  the  dis- 
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trict  had  been  held  in  October,  until  October,  1834,  when  the  present  lord  ne- 
glected to  hold  one ;  he  had,  however,  held  one  since  he  had  become  lord,  in 
October,  1833.  It  did  not  appear  whether  the  leet  existed  by  prescription  or 
charter.  The  officers  named  in  the  rule  had  always  been  chosen  at  the  court 
The  lord  of  the  manor,  and  '''his  attorney,  both  made  affidavits  in  oppo-  ri^oK 
sition  to  the  rule ;  bat  no  deponent  on  eithei*  side  stated  that  there  was  ^ 
either  prescription  or  charter  confining  the  times  for  holding  the  leet  to  Octo- 
ber. The  lord  had  been  applied  to  to  hold  the  court,  but  he  had  taken  no  steps 
in  consequence  of  the  appUcafion;  neither  did  it  appear  that  he  had  expressly 
refused  to  hold  the  court. 

Sir  W,  W,  FoUeU  now  shewed  cause.  The  application  is  for  a  mandamus  to 
compel  the  holding  of  the  court  '^  forthwith '"  but  such  a  mandamus  ought  not 
to  be  granted,  unless  it  appear  that  the  holding  of  the  court  will  be  effectual. 
It  will  not  be  so  unless  held  at  the  proper  time.  Now  the  proper  time  appears 
to  be  in  October.  But,  if  the  affidavits  do  not  go  far  enough  to  shew  a  ground 
for  presuming  a  charter  or  prescription  by  which  the  holding  is  limited  to  that 
month,  then,  by  the  equity  of  Magna  Charta,(a)  it  should  take  place  within  a 
month  after  Easter,(6)  or  a  month  afber  Michaelmas ;  Com.  Dig.  Leet  (G) ;  Da- 
kin's  Case,  2  Saund.  291  b;  and  see  2  Inst.  72;  Gryffyth  v.  Biddle,  Cro.  Car. 
275.  Officers  could  not  be  legally  appointed  at  a  court  irregularly  held.  The 
utmost  that  could  be  done  would  be  to  compel  the  holding  of  the  court  in  Octo- 
ber next;  but,  as  the  lord  has  not  absolutely  refused,  that  cannot  be  done  in  the 
present  case.  In  a  case  respecting  the  Merchant  Tailors'  Company,  this  court 
'  held  that  a  mandamus  should  not  issue  to  the  master  and  wardens  to  elect 
officers  according  to  the  charters,  the  proper  time  not  having  arrived,  and  the 
*court  not  knowing  that  the  parties  would  not  at  that  time  proceed  ptcogA 
regularly.rc)  •- 

Sir  F,  Fdlockj  in  support  of  the  rule.  Practically,  the  question  is,  whether 
this  court  leet  is  ever  to  be  held  at  all ;  for,  if  the  court  will  not  grant  the  man- 
damus to  hold  at  the  proper  time,  before  that  time  arrives,  and  if,  after  the  time 
has  past,  the  mandamus  cannot  be  granted  to  hold  at  any  other  time,  there  are 
no  means  of  enforcing  the  performance  of  the  duty,  and  the  objection  would 
destroy  the  general  power  of  this  court  to  enforce  the  holding  of  courts  leets  by 
mandamus,  which  power  is,  however,  proved  by  the  authorities.  ((/)  If  the  loid 
insist  upon  the  limitation  as  to  time,  he  should  depose  to  the  existence  of  such 
a  limitation  distinctly  ;«otherwise,  the  court  will  at  least  put  him  to  return 
it. 

Per  CuBiAM^e)  (stopping  Sir  G,  A,  Lewin  on  the  same  side.)  We  may  at 
least  say  that  it  is  doubtful  whether  any  charter  or  prescription  exist,  limiting 
the  time.  Where  neither  the  party,  nor  his  attomev,  swears  to  the  belief  of 
such  a  limitation,  we  cannot  assume  it.  Great  public  inconvenience  might 
accrue,  if  a  mandamus  were  refused  on  such  grounds. 

Bule  absolute.(/) 

{a)  9  H.  3,  c.  35,  explained  by  St.  31  Bd.  st.  1,  c,  15.    See  2  Inst.  71,  (3). 
h)  In  1835,  Easter  Sunday  was  the  19th  of  April. 

(c)  Rex  o.  Attwood,  4  B.  &  Ad.  484. 

(d)  See  R.  v.  Willis,  Andr.  279,  and  the  argument  there ;  S.  0.  7  Hod.  261.  Bex  «. 
Grantham,  2  W.  Bl.  716. 

(e)  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 

(/)  The  lord  obeyed  the  mandamus,  and  made  no  return,  and  In  a  subsequent  term  a 
rule  was  obtained,  under  stat.  1  W.  4,  c.  21,  s.  6,  calling  on  him  to  shew  cause  why  he 
should  not  pay  the  costs  of  the  mandamus  and  of  that  application,  which  rule,  after  cause 
shewn,  was  made  absolute  in  Trinity  term  (May  26th)  1836. 
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*The  KING  agatntt  CLARK  and  AUSTEN.     Tuesday,  May  12. 

A  collector  of  the  land-tax  is  not  entitled,  either  nnder  the  proviBions  of  stat.  38  O.  3,  c. 
5,  s.  17,  or  under  his  general  anthority,  to  take  a  constable  with  him  into  the  house  of 
a  person  from  whom  he  is  demanding  payment  for  the  arrear  of  the  land-tax.  But  if 
he  has  reasonable  ground  (from  past  or  present  circumstances)  to  apprehend  violence 
from  such  person,  he  may  call  in  constables  to  assist  in  keeping  the  peace,  and  such 
constables  are  justified  in  staying  while  the  collector  remains  to  be  paid,  as  long  as 
there  is  reason  to  expect  violence ;  and,  if  the  owner  of  the  house  use  violence  to  re- 
move them,  he  is  indictable  for  assaulting  a  peace-officer  in  the  execution  of  his  duty,< 

The  defendants  were  indicted  for  assaulting  Francis  Grinder,  a  peace-officer, 
in  the  due  execution  of  his  duty.     There  was  also  a  count  for  a  common  as- 
sault.    On  the  trial  before  Ghiselee,  J.,  at  the  last  Sussex  assises,  the  facts  proved 
were  these.     Charles  Tipper,  a  collector  of  land-tax,  had  applied  to  the  defend- 
ant Chirk,  on  the  28th  of  October,  1833,  for  8/.  2<.  2d.,  due  from  Clark  for  ar- 
rears of  land-tax,  which  had  been  repeatedly  demanded  before.     At  the  time 
of  this  application,  Tipper  was  accompanied  by  a  constable  named  John  Collins. 
Chirk,  in  answer  to  Tipper's  application,  said,  '*  I  suppose,  if  I  do  not  pay  it, 
you  are  going  to  distrain.^'     Tipper  replied  that  he  probably  should;  to  which 
Clark  answered,  <<If  you  put  your  hand  upon  a  thing,  I  will  split  your  skull." 
Tipper  said  he  had  no  fear  of  that.     Churk  then  promised  to  send  the  money  on 
the  following  Saturday,  but  did  not  do  so.     On  the  29th  of  November  follow- 
ing, Tipper  went  to  Clark's  house  (which  was  an  hotel,)  and  entered  a  room  in 
it,  with  Collins,  and  again  demandecl  the  arrears.     Tipper,  on  this  occasion,  took 
with  him  also,  Grinder  and  a  third  constable,  and  desired  the  two  last  to  remain 
outside  of  the  house,  and  <^  to  be  on  the  alert,  lest  there  should  be  a  row."    As 
soon  as  the  demand  was  made,  Clark  quitted  the  room,  and  directly  afterwards 
he  was  heard  to  fasten  the  house  door.     Upon  this,  Collins,  by  Tipper's  order, 
unfastened  the  door,  and  brought  in  Grinder  and  the  other  constable.     Clark 
*2881  ^^^  Afterwards  returned  into  the  room  *with  bank  notes  in  his  hand, 
-^  accompanied  by  ten  or  twelve  men,  among  whom  was  the  defendant  Aus? 
ten.     Clark  asked  what  Grinder  did  there ;  and  Collins  answered,  that  Grinder 
was  there  to  aid  and  assist  if  required.     Upon  this,  Clark  said,  <<  I  will  not  pay 
the  taxes  till  the  thief-catcher  has  left  the  room."      Grinder  refused  to  depart, 
upon  which  Clark  desired  Austen  to  put  him  out,  saying  that  he  would  be  an- 
swerable.   Austen  then  attempted  to  force  Grinder  out  of  the  room,  and  in  so 
doing  committed  the  assault  in  question.     Clark  afterwards  paid  the  taxes  with 
the  notes  in  his  hand.     For  the  defendants  it  was  objected,  that  it  did  not  ap- 
pear that  Grinder,  at  the  time  of  the  assault,  was  entitled  to  be  in  the  house ; 
that  he  was,  therefore,  not  in  the  execution  of  his  duty  as  peace-officer ;  and 
that  the  defendants  were  justified  in  removing  him  forcibly.    The  learned 
Judge  left  it  to  the  jury  to  say,  whether  Tipper  introduced  Grinder  for  the  pur- 
pose of  l^eepiuff  the  peace,  and  desired  them,  if  they  thought  he  did  so,  to  find 
a  verdict  of  guilty.     The  jury  found  in  the  affirmative  upon  the  question  left, 
and  convicted  both  the  defendants.     His  lordship  gave  leave  to  move  that  this 
verdict  should  be  set  aside,  and  a  verdict  entered  for  the  defendants.     In  the 
present  term,  April  23d,  Andrews,  Seijt.  obtained  a  rule  accordingly. 

Plait  and  O,  F,  Janes  now  shewed  cause.  The  seventeenth  section  of  the 
Land  Tax  Act,  88  G.  3,  o.  5,(a)  authorises  the  collectors  to  call  in  the  aid  and 

(a)  Made  perpetual  by  stat.  38  G.  3,  c.  60,  s.  1.  Sect  17,  of  38  O.  3,  c.  5,  is  as  fol- 
lows : — ^'^  And  whereas  doubts  have  arisen  touching  the  authority  of  collectors  to  distrain 
for  non-payment  of  the  land-tax  under  the  warrant  usually  granted  by  commissioners  at 
the  time  of  their  appointments ;  be  it  further  enacted  and  declared,  That  if  any  person 
shall  refuse  or  neglect  to  pay  any  sum  or  sums  of  money  whereat  he  or  she  shall  he 
rated  or  assessed  in  England/'  &c.,  "  by  this  act,  upon  demand,  by  the  said  collector  or 
collectors  of  that  place,  according  to  the  precepts  or  estreats  to  him  or  them  deliyered.by 
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Msistanoe  of  constables  when  an j  refusal  or  neglect  *of  payment  shall  r*289 
have  taken  pkce ;  and  that  which  had  passed  in  the  present  case  fnllj  *• 
amonnted  to  neglect  and  refusal.  It  cannot  be  fairly  contended  that  the  pro- 
niaions  of  the  act  apply  to  cases  only  where  ihe  coUeotor  is  going  to  bveak  opea 
hooses  or  chests.  Bad  that  been  intended,  the  proTision  wonld  probably  have 
been,  thad  **  it  shall  be  lawful  for  the  collector  calling  to  his  assistance  the  con- 
stables,*' ftc,  ''  to  break  open/'  &c. :  but^  instead  of  this,  the  provision  aa  to 
calling  in  the  assis|»nce  of  the  constables  occurs  at  the  end  of  the  seelioB,  and 
auat  le&r  to  aU  the  steps,  directed  to  be  taken  thioaghout  the  section.  Sect.  40, 
of  the  same  *aot  pwrndes  for  the  ease  where  the  kmds  or  hoases^are  un-  r«290 
occupied,  and  no  distress  can  be  found  on  the  premises,  and  there  the  ■- 
'<  cofiecterS)  constables,  or  tithing  men"  are  to  distrain  at  any  time  after. 
There*  oan  be  no  reason  for  interpreting  the  provisions  of  these  two  sec- 
tiona  differentiy.  Independently  of  the  statute,  the  mere  fact  of  a  breach  of 
the  peace  authorised*  the  collector  to  take  with  him  a  constable  to  preserve  the 
peace;  and  the  constable  was  bound  to  attend  for  that  purpose.  A  constable 
might  interfere  if  a  breach  of  the  peace  was  apprehended,  though  a  private  in- 
dividual could  not :  and  it  is  upon  this  principle  that  statr.  I  Gt.  4,  e.  87,  s.  I, 
authorises  the  appointment  of  special  eonstablesj  not  merely  in  cases  of  actual 
tumult,  riot,  or  felony,  but  on  reasonable  apptehension  thereof.  At  all  events, 
the  count  for  a  common  assault  may  be  supported;  fbr  a  collector  is  justified  in 
taking  ao  assistant  with  him,  otherwise  no  collector  could  perform  his  duty. 
AndtewBj  ScTjt.,  and  Long,  in  support  of  the  rule.  The  statutory  provision 
in  Stat.  88  G.  8,  c.  5,  s.  17,  confines  the  power  of  the  collector  to  take  consta- 
bles with  him  to  the  special  cases  provided  for  in  that  section,  that  is  to  say, 
when  a  house  or  chest  is  to  be  broken  open.  The  sense  of  the  previous  enact- 
ments terminates  before  the  words  ''  and  moreover,"  at  which  the  provisions 
oonneeted  with  the  power  to  call  in  the  oonstables  commence.  And,  even  if  it 
were  not  so,  it  ought  to  have  been  shewn,  on  the  part  of  the  prosecutors,  that 
the  collector  had  a  warrant  to  distrain.  rPATTBSON,  J.  The  act  gives  the  col- 
lector a  general  power  to  distrain :  a  special  warrant  is  not  necessary.]  *At  r^^oi 
any  rate  he  ought  to  have  had  the  book  of  assessments  with  him.  [Pat-  ■- 
TnsoN,  J.  That  is  unnecessary.  Coleridge,  J.  Do  you  mean  to  contend 
that  he  must  take  the  warrant  with  him  whenever  he  does  any  act  in  his  char- 
acter of  collector  ?]  That  would,  perhaps,  not  be  necessary  in  tAie  case  of  a 
mere  demand.  Then,  as  to  the  charge  at  common  law.  There  was  no  evidence 
of  an  intention  to*  resist  the  enforcing  of  payment ;  on  the  contrary,  Clark  ap- 
peanr  to  have  gone  fbr  the  purpose  of  bringing  the  money,  and  actually  to  have 
brought  it:  No  distress  would  have  been  justifiable  at  all  under  these  circum- 
stances: at  any  rate.  Tipper  had  no  right,  before  there  had  been  resistance  of 
any  kind,  te  introduce  the  three  constables  into  the  house ;  one  of  whom  was 

the  said.commisBionera;  that  then,  and  in  all  and  evesy  siieh  case  and  cases,  it  shall  and 
BMj  be  lawful  to  and  for  the  said  collectors,  or  any  of  them,  and  tbej  are  he^by  autho- 
rised and  required,  to  levy  the  sum  assessed  by  distress,"  &c.,  "  without  any  further  att- 
thority  from  the  commissioners  for  that  purpose ;  and  the  goods  and  chattels"  (here  fol- 
lows directions  as  to  the  disposal  of  the  proceeds],  "  and  the  overplus  coming  by  such 
sale  (if  any  be)  over  and  above  the  tax  and  charge  of  taking  and  keeping  the  said  distress, 
to  be  immediately  returned  to  the  owners  thereof;  and  moreover,  that  it  shall  be  lawful 
to  bveak  open,  in  the  day  time,  any  house,  and  upon  warrants  under  tha  hands  and  seals 
of  any  two  or  more  of  the  said  commissioners,  any  chest,  trunk,  box^  or  other  thing,  where 
any  such  goods  are,  calling  to  their  assistance  the  constables,  tything-men,  or  beadbo- 
roughs  within  the  counties,  ridings,  cities,  towns,  or  places,  where  any  refusal  or  neglect 
shall  be  made;  which  said  ofiScers  are  hereby  required  to  be  aiding  and  assisting  in  the 
premises,  as  they  will  answer  the  contrary  at  their  perils,"  Ac.,  and  if  any  person  assessed 
by  this  act  aa  aforesaid,  shall  neglect  or  refuse  to  pay  his  assessment  by  the  space  of  ten 
(toys  after  demand,  or  convey  away  any  of  his  goods,  whereby  the  soms  assessed  cannot 
he  levied  according  to  this  act,  any  two  or  more  of  the  commissioners  are  authorised,  by 
warrant  under  their  hands  and  seals,  te  commit  such  person  or  persons  (eicept  a  peer  or 
I  of  Chreat  Mtain)  to  the  oemmon  gaol,  antU  pajment 
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eyen  immglit  in  before  tke  detMtiid  was  imide.  And  Clerk  kad  a  rigbt,  el  Ibe 
time  of  his  pajiDg  the  money,  to  insist  upon  the  constables  quitting  the  house. 
If  80,  he  was  jcetified  in  removing  them  forcibly,  and  in  calling  in  help  to  do 
80 ;  and  thii  is  an  answer  to  both  eounts. 

Lord  DsNMAK,  0.  J.  The  question  is,  whether  this  was  an  aseanlti  oom* 
mitted  by  the  two  de^dants  upon  Grinder,  in  the  execution  of  his  duty  as  a 
peaoe-offioer.  It  ^appears  that  Grinder  was  a  constable,  and  that  he  was  brought 
to  the  premises  by  the  collector  Tipper.  Tipper,  on  the  28th  of  Oetobor,  had 
been  tlireatened  by  Claik,  in  the  event  of  his  distraining.  On  the  29th  of  No- 
vember, Tipper  went  again  to  Clark's,  accompanied,  as  he  had  been  on  the  for- 
mer accaaion,  by  the  ooiwtable  Oi^lins.  No  objection  was  made,  either  then  or 
before,  to  Tipp^s  taking  Collins  with  him.  On  the  second  occasion,  he  took 
*2921  ^^^  ^^  ^^  Grinder  and  another  ^constable,  but  these  two  he  did  not 
^  introduce  into  the  house  at  first.  After  he  got  in,  Clark  fastened  the 
door,  keeping  him  and  Ooilinfl  in  the  house.  Now  Clark  had  no  right  whateter 
to  imprison  them;  and  the  collector  had  then  good  ground,  from  what  had 
passed  at  that  time  and  on  the  previous  occasion,  to  apprehend  vi<^ence.  Other 
persons  are  then  brought  into  the  room  by  Clark.  The  jn^  find  that  Tipper 
introduced  Grinder  for  the  purpose  of  keeping  the  peace,  mt  Clark  declares 
that  he  will  pay  nothing  while  Grinder  remains.  Was  not  Grinder  then  in  the 
executioa  of  his  duty  t  There  can  be  no  doubt  that  he  was.  Tipper  wae  joe- 
tified  in  calling  him  in ;  and  had  he  gone  out  when  Clark  desired  him  to  do  so, 
he  would  have  left  the  collector  in  a  situation  of  danger.  With  respect  to  the 
Btatate,  it  appears  to  me  to  be  inapplicable.  But,  as  to  the  general  law,  Tipper 
was  qnite  justified  in  having  Grinder  with  him.  Grinder  did  not  come  in  be- 
fore it  was  fit  that  he  should  do  so;  and  he  would  npt  have  been  justified  in 
remaining  on  the  outside. 

LiTTLSDALS,  J.  I  am  of  the  same  opinion.  (His  lordship  then  recapitulated 
the  facts.)  It  appears  to  me  that  this  was  an  assault  on  the  peace  officers,  and 
that  Tipper  was  justified  in  bringing  them  in ;  there  being  a  reasonable  ground 
for  apprehending  violence  if  they  remained  absent. 

Pattsson,  J.  I  am  of  the  same  opinion.  I  think  the  first  count  is  sua* 
tained.  I  do  not,  however,  rest  this  upon  the  statute,  for  that  is  clearly  appli- 
cable to  cases  only  where  a  house,  or  a  chest,  is  to  be  broken  open.  But  the 
*2931  P^^^^^^  of  the  constable  was  justified  by  Clark's  ^conduct.  He  threatens 
-'  the  collector,  upon  his  intimating  an  intention  to  distrain,  on  the  28th 
of  October :  he  then  promises  to  send  the  money,  and  does  not  send  it.  Then, 
on  the  29th  of  November,  the  collector  am>lie8  again  for  the  money.  It  does 
not  appear  that  he  intended  to  distrain.  1  think  he  had  no  right  to  take  Col- 
lins with  him,  on  either  occasion ;  he  was  not  justified  in  bringing  any  person 
into  the  house,  besides  himself,  for  the  purpose  of  demanding  the  money.  If 
he  had  any  right  to  introduce  another  person,  that  must  have  been  in  conae- 
qoenee  of  his  apprehending  resistance.  However,  no  objection  is  made  to  CoU 
lins's  presence,  on  either  occasion.  Tipper  takes  with  him  also  two  other  per- 
sons, who  remain  on  the  outside,  to  be  ready  to  assbt  in  case  of  violence.  Pro- 
bably nothing  would  have  happened,  if  Clark  had  behaved  quietly.  But  when 
CUrk  goes  out  of  the  room,  it  is  found  that  he  fiistens  the  door.  What  could 
be  supposed  from  this,  but  that  Clark  was  designing  some  violence  f  If  he  went 
out  merely  for  the  monev,  why  should  he  fasten  the  door  f  Then  the  other  two 
constables  are  brought  into  the  house  for  the  purpose  of  preventing  violence. 
So  far,  thero  was  nothing  wrong  on  their  part;  all  was  perfectly  justifiable. 
Clark  roturns  with  ten  or  twelve  men.  It  is  true,  that  he  then  finds  that  Grin- 
der and  the  other  constable  have  been  introduced  in  the  mean  time.  He  savs, 
'^tnm  them  out,  or  I  will  not  pay.''  What  would  have  happened,  if  Grinder 
had  then  gone  out,  leaviug  Tipper  ?  He  staid  to  protect  Tipper :  and  then 
Clark,  instead  of  paying  the  money,  or  relying  upon  such  le^  remedy  as  he 
might  have  against  the  constable  (supposing  that  he  had  no  right  to  remaini) 
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assaults  him.    It  seems  to  me  that  the  constable  was  assaulted  in  the  execution 
of  his  duty. 

'^Coleridge,  J.  I  am  quite  of  the  same  opinion.  The  question  is,  ruM* 
whether  Grmder  was  lawfully  in  the  house  persisting  to  remain  there : .  >- 
if  he  was,  no  doubt  the  first  count  is  sustained.  I  am  of  opinion  that  he  was, 
laying  aside  the  statute,  which  does  not  apply  to  the  facts.  He  was  lawfully 
there,  by  virtue  of  his  general  authority.  Tipper's  character  as  collector  was 
well  known :  he  was  authorized  to  distrain  without  a  special  warrant,  and  there- 
fore he  was  not  bound,  in  every  individual  case,  to  have  a  warrant  with  him. 
At  any  rate,  no  demand  of  the  warrant  was  made.  An  intention  to  distrain 
had  been  expressed  before :  and  Clark  had  then  used  improper  language.     Tip- 


per went  away ;  and  during  the  intermediate  time,  no  payment  was  made.  Was 
be  not  afterwards  justified  in  providing  himself  peaceably  with  the  means  of  en- 
forcing payment  f  On  the  29th  of  November  Collins  enters  with  him,  which  is 
not  objected  to.  When  the  business  is  mentioned,  Clark  goes  out  and  bolts  the 
door.  During  his  absence.  Tipper  and  Collins  having  heard  the  door  bolted. 
Tipper  sends  Collins  out  for  the  other  constables.  It  is  not  till  Clark  has  bolted 
the  door,  an  act  which  I  consider  unjustifiable,  that  Grinder  and  the  other  con- 
stables are  introduced.  Then  Clark  comes  in  with  several  men.  A  converssr 
lion  follows  about  payment.  The  language  which  Clark  used  towards  Grinder, 
shews  that  he  knew  his  character  as  a  constable.  Grinder  had  a  justifiable 
cause  for  entering  the  house,  and  his  conduct  there  was  peaceable.  He  finds 
that  several  men  come  into  the  room,  and  that  he  is  called  on,  in  strong  lan- 

guage,  to  retire.  If  he  had  retired,  it  would  have  been  a  breach  of  duty ;  and, 
ad  violence  ensued  upon  his  retiring,  he  would  have  been  highly  responsible, 
'^ile  was  therefore  justified  in  remaining;  and  the  justification  arises  out  r^cngs 
of  his  special  character  as  a  peace  officer.  ^ 

Bule  discharged. 


In  the  Matter  of  Arbitration  between  TRIBE,  Gent.,  One,  &c.  and  UPPER- 
TON,  Gent.,  One,  &c.     Tuesday,  May  12. 

An  agreement  containing  several  stipnlations  was  entered  into,  and  partly  carried  into 
execution ;  after  which  one  of  the  parties  filed  a  bill  in  chancery,  praying  that  it  might 
be  rescinded  on  certain  terms ;  and  the  other  party  not  answering,  an  injunction  was 
granted,  restraining  him  from  proceeding  to  enforce  the  agreement  until  he  should  hare 
answered,  and  the  Court  of  Chancery  should  have  made  further  order.  The  parties  then 
referred  the  suit  and  all  matters  in  difference  between  them  to  arbitration ;  and  it  was 
provided  by  the  submission,  that  all  proceedings  in  the  suit  should  be  stayed  until  the 

'  time  for  making  the  award,  when,  if  none  were  made,  either  party  might  proceed ;  but 
that  the  injunction  should  have  its  full  effect  till  dissolved. 

The  arbitrator  awarded  upon  the  matters  of  the  agreement,  and  directed  certain  things  to 
be  done,  the  performance  of  which  was  to  be  taken  in  full  satisfaction  of  all  the  mat- 
ters in  difference.  He  also  awarded  that  each  party  should  bear  his  own  costs  of  the 
chancery  suit ;  but  he  made  no  further  order  as  to  the  suit,  nor  did  he  direct  that  the 
agreement  should  be  rescinded ;  and,  upon  motion  to  set  aside  the  award  for  these 
omisions,  it  became  a  question  whether  or  not  the  arbitrator  had  fully  decided  upon  all 
the  matters  of  the  agreement : 

Held,  that  the  award  was  bad,  inasmuch  as  it  neither  ordered  the  agreement  to  be  res- 
cinded, nor  clearly  determined  all  the  matters  of  it  \  and  as  it  did  not  put  an  end  to  the 
chancery  suit. 

Orders  of  different  judges,  to  the  number  of  eleven,  enlarging  the  time  for  making  the 
above  award,  was  made  a  rule  of  court  by  a  single  rule. 

The  above  named  parties  executed  an  agreement  (March  30th,  1832),  by 
which  Tribe  undertook  to  purchase  of  Upperton,  and  Upperton  to  give  up  to 
him,  the  business  of  a  solicitor  and  conveyancer,  theretofore  carried  on  by  Up- 
perton, for  2100/.     The  agreement  contained  a  number  of  stipnlations  relating 


295] 


3  Abolfhits  &  Elus.  151 


to  the  transfer  of  the  business,  of  beneficial  interests  connected  with  it,  and  of 
premises  which  Upperton  had  occupied  while  carrying  it  on.  Among  other 
things  it  was  agreed,  that  the  business  shonld  be  conducted  for  three  years  in 
the  joint  names  of  the  parties,  but  for  Tribe's  sole  benefit,  by  giving  Upperton 
a  bond  of  indemnity  from  all  loss  by  reason  of  his  name  being  used.  And  Up- 
*2961  P^**^^  agreed  *to  give  up  to  Tribe  all  the  fields  he  then  rented  of  the 
-■  Duke  of  Norfolk  and  others  at  Steyning,  with  the  consent  of  the  Duke  of 
Norfolk  so  far  as  he  was  concerned.  Tribe  took  possession  of  business,  papers, 
and  offices ;  but,  becoming  dissatisfied  with  the  bargain,  he  declined  fulfilling 
his  part  of  it,  and  proposed  that  the  agreement  should  be  rescinded :  and  he  filed 
a  bill  in  equity,  alleging  that  he  had  been  deceived  as  to  the  profits  and  advan- 
tages of  the  business,  and  praying  that  the  ageeement  might  be  rescinded,  de- 
clared void,  and  delivered  up  to  be  cancelled,  he,  Tribe,  being  willing  to  account 
for  the  profits  of  the  business  done  by  him,  on  receiving  compensation  for  ex- 
penses and  loss  of  time ;  and  praying  also  that  Upperton  might  be  restrained  by 
injunction  from  proceeding  at  law  against  Tribe  upon  the  said  agreement,  or  for 
recovering  the  said  2100/.  Upperton  did  not  put  in  his  answer  in  time,  and  an 
injunction  was  thereupon  granted,  restraining  him  from  all  further  proceedings 
at  law  against  Tribe,  touching  any  of  the  matters  complained  of  in  the  bill,  until 
he  should  have  fully  answered  the  said  bill,  and  cleared  his  contempt,  and  the 
Court  of  Chancery  should  have  made  further  order  to  the  contrary. 

The  parties  afterwards  executed  mutual  bonds  of  submission  to  arbitration, 
whereby,  after  reciting  that  differences  and  disputes  had  arisen  and  were  sub- 
sistii^g  between  them,  which  were  the  subject  of  a  suit  in  Chancery  then  pend- 
ing, for  bringing  to  a  speedy  close  the  subject-matter  of  the  said  suit  and  all 
matters  in  difference  between  the  said  parties,  it  was  agreed  between  them  that 
the  same  should  be  referred  to  the  hearing,  arbitration  and  determination  of  two 
^ogy-i  Arbitrators,  and  of  an  umpire  in  case  of  disagreement ;  that  the  *award 
-^  should  be  binding  and  conclusive ;  and  that  all  proceedings  in  the  said 
suit  should  be  stayed  until  the  time  thereinafter  mentioned  for  making  the 
award;  when,  if  no  award  should  be  made,  either  party  should  be  at  liberty  to 
proceed  in  the  said  suit,  or  to  prosecute  any  other  action  or  suit,  but  so  that  the 
injunction  obtained  by  Tribe  should  have  its  full  effect  until  the  same  should  be 
dissolved.  The  submission  and  award  were  to  be  made  an  order  of  the 
Court  of  Chancery  or  a  rule  of  this  Court.  Power  was  given  to  the  arbi- 
trators or  umpire  to  enlarge  the  time  for  making  the  award.  The  arbitrators 
met  upon  the  reference,  and  did  not  agree ;  whereupon  the  case  was  referred 
to  the  umpire,  who,  after  several  enlargements  of  the  time(a)  by  orders  of  dif- 
ferent judges,  made  and  published  his  award. 

The  award  contained  a  number  of  directions  as  to  the  matters  referred.     It 

ordered,  among  other  things,  that  Tribe  should  pay  Upperton  1200/.  only  for  the 

^aao-t   ^business,  and  151/.  for  fixtures,  &o. ;  that  the  business  should  be  carried 

-*   on  by  Tribe  in  his  own  name,  or,  at  his  option,  in  those  of  Upperton  and 

Tribe^  for  a  certain  time,  and  that  Tribe  should  indemnify  Upperton  and  save 

(a)  The  eolargements  were  eleyen  in  namber,  and  had  been  made  by  different  judges. 

/rufoy,  May  UL 

Id  this  term,  and  before  the  motion  made  for  setting  aside  the  award,  as  after  men- 
tioned, Comyn  moved  for  one  rale  of  court,  making  the  eleven  orders  of  enlargement  a 
nile  of  court.  He  stated  that  the  old  practice  was,  for  the  Clerk  of  the  Rules  to  draw  up 
separate  rules  upon  each  order:  but  he  submitted  that  it  was  unreasonable  to  put  tli« 
party  to  such  an  expense  ;  for,  in  the  present  case,  if  eleven  separate  rules  should  be  taken 
out,  it  would  make  a  difference  of  several  pounds  in  the  costs ;  and,  as  it  was  mere  matter 
of  form,  it  would  seem  more  reasonable  that  there  Bhould*be  but  one  rule,  the  object  of 
the  new  practice  of  the  courts  at  Westminster  being  to  moderate  expense  to  suitors  as 
much  as  possible.  Cfur.  adv.  vuU. 

On  this  day,  the  matter  being  mentioned  again  to  the  court,  Lord  DsNiciLK,  0.  J.  said, 
that  one  riUe  might  be  taken  out,  making  all  the  orders  a  rule  of  court. 

Rule  accordingly. 
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him  harmless  from  all  expenses,  ftc.,  and  oonsequenees  whatooever,  for  and 
in  respect  of  his  name  having  been,  or  being  so  oaed.  And,  in  another  pari 
of  the  award,  that  ITpperton,  on  a  certain  payment  being  made,  shoald  give  np 
to  Tribe,  and  he  shoald  accept,  a  certain  dwelling-house,  offices,  gardens,  staUeSy 
And  Che  appurtenances ;  ^'  and  also  one  of  the  said  fields  in  the  said  agreement 
mentioned  or  alluded  to,  called  Star-plot  Field/'  The  umpire,  after  directing 
that  Upperton  should  give  a  bond  to  Tribe  for  the  doe  performance  of  the  things 
to  be  done  by  him,  concluded  by  awarding  :  ^*  That  the  said  sums  of  money  se 
to  be  secured  and  paid  to  the  said  Robert  Upperton  as  aforesaid,  shall  be  so  se* 
cured,  paid  and  received,  and  the  observance  and  performance  of  the  said  acts, 
matters,  and  things,  so  by  me  directed  to  be  observed,  done,  and  performed, 
shall  be  accepted,  received,  and  taken,  as  in  full  discbarge  and  satisfiiction  of  afi 
the  said  matters  in  difference  so  referred  as  aforesaid.''  And  the  umpire,  in 
pursuance  of  the  authority  given  him  as  to  ooste,  awarded  that  each  of  his  par- 
ties should  bear  his  own  costs  of  the  suit  in  Chancery,  and  of  the  reference,  ftc. 
With  this  exception,  the  award  was  silent  as  to  the  Chanceiy  suit,  and  the  coarse 
to  be  taken  respecting  it ;  nor  did  it  state  whether  or  not  the  amement  of 
March,  1832,  should  be  rescinded  according  to  the  prayer  of  the  bill  in  Chan* 
eery.  In  this  term,  a  rule  nisi  was  obtained  for  setting  aside  the  award,  on  tiM 
grounds  that  the  umpire  had  not  awarded  any  thing  ^touching  the  suit  r^gg 
m  Chancery,  and  that  he  had  not  awarded  whether  or  not  the  agreement  ^ 
should  be  rescinded.  At  the  time  of  making  the  motion,  the  oill  in  Chancery 
still  remained  on  the  files  of  that  Court  unanswered,  and  the  injunction  had  not 
been  dissolved. 

Sir  F.  Pollock  now  shewed  cause.  As  to  the  first  objection,  the  umpire  ha^ 
directed  that  each  party  shall  pay  his  own  costs,  and  he  has  disposed  of  all  the 
matters  which  were  in  difference  in  the  suit.  The  terms  of  the  submission  were, 
that  all  proceedings  in  the  suit  should  be  stayed  till  the  time  for  makine  the 
award,  when,  if  no  award  should  be  made,  either  party  should  be  at  liberty 
to  proceed  in  the  suit.  The  inference  is  that,  if  an  award  should  be  made,  the 
parties  were  not  to  be  at  liberty  to  proceed.  In  Hawkins  v,  Cololough,  1  Bur. 
274,  an  award  that  each  of  the  parties  should  pay  his  own  charges  at  law,  and 
that  the  defendant  pay  the  plaintiff  five  shillings,  for  his  makingthe  first  breaeh 
in  the  law,  was  held  to  be  sufficiently  final.  So,  in  Jackson  v.  Yabslcy,  5  B.  ft 
Aid.  848,  where  an  action  of  covenant  was  referred,  and  the  arbitrators  merely 
found  that  the  plaintiff  had  no  claim  on  the  defendant  for  any  alleged  breaches 
of  covenant  or  otherwise,  and  that  the  defendant  had  no  claim  on  the  plaintiff, 
the  Court  said,  *f  We  are  of  opinion  that  the  award  is  final.  It  is  sufficient  if^ 
looking  at  the  whole  award,  it  appears  that  the  matter  is  determined."  There 
was  no  necessity,  under  the  circumstances  of  this  case,  that  the  bill  should  be 
actually  dismissed.  As  to  the  second  objection,  the  umpire  has  distinctly 
awarded  upon  every  matter  contained  in  the  agreement,  and  therefore  it  was 
♦unnecessary  to  rescind  it  in  formal  terms.  [Lord  Denman,  C.  J.  Are  t^qaa 
not  the  matter  of  the  Chancery  suit,  and  the  prayer  of  the  bill  for  res-  ^  ^ 
cinding  the  agreement,  a  subject  of  express  reference  ?  And,  if  so,  can  the 
award  be  good  F  for  it  will  not  effectually  conclude  the  parties,  even  though  it 
may  in  substance  decide  upon  every  point  in  the  agreement  and  in  the  Chancery 
suit.  Such  an  award  may  leave  a  perpetual  source  of  litigation  open.]  All 
that  could  be  done  is  done  by  the  award.  It  could  not  replace  the  parties  in 
the  precise  situation  in  which  they  stood  before.  The  object  of  the  bill  in 
e(]uity  was  not  that  the  agreement  ahould  be  rescinded  absolutely,  which  indeed 
could  not  be  done  after  it  had  been  in  part  acted  upon,  but  that  it  should  bo 
moulded  according  to  equity.  The  umpire  has  awarded  all  that  could  have 
been  ordered  by  a  court  of  equity.  He  has  altered,  and,  pro  tanto,  rescinded, 
the  agreement,  and  he  has  awarded  upon  every  thing  contained  in  it. 

Sir  W.  W,  FoUettf  contrA.     As  to  the  Chancery  suit,  it  is  not  correct  to  say 
that  the  award  virtually  ends  it  because  the  costs  are  disposed  of.     That  may 
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be  to  wbere  tbe  awtxil  is  ia  other  respaetg  snch  as  to  slisw  that  the  arbitrator 
Intended  to  adjudicate  upon  the  subject-matter  of  the  snit,  and  pat  an  end  to  it, 
as  in  the  two  cases  which  haye  been  cited.  And  in  Pearse  v.  Pear8e,9  B.  ft  G. 
484,  an  award  was  held  to  be  final,  thongb  it  did  not  expressly  dispose  of  a 
particular  matter  referred,  because  it  directed  a  bill  in  Chancery  to  be  dismissed, 
*S011  ^°  ^bich  that  matter  was  inclucjied.  That  is  not  so  *here«  By  the  terms 
^   of  the  reference,  prooeedings  in  the  suit  were  to  be  stayed  till  the  time 


for  making  the  award,  when,  if  none  should  be  made,  either  party  was  to  be  at 
liberty  to  proceed,  but  so  that  the  injunction  should  have  its  full  effect  until 
disaolvjed.  The  award  is  made,  but  }t  does  not  notice  the  suit,  or  in  any  way 
dispose  of  the  injunction.  It  could  not  be  said  here  that  the  suit  was  virtually 
pot  an  end  to,  unless  the  award  contained  a  final  determination  as  to  the  agree- 
ment How  this  might  be,  if  the  award  had  in  fact  decided  every  particnlar 
subject-matter  of  the  agreement,  it  is  nut  necessary  to  say.  There  are  several 
stipnUtions  in  the  agreement  not  decided  upon,  but  left  open  to  future  litigation. 

He  proceeded  here  to  contend,  in  particular,  that  the  award  decided  nothing 
with  certainty  as  to  the  manner  in  which  Tribe  was  to  indemnify  Upperton ; 
and  that  it  did  not  clearly  put  an  end  to  the  agreement  as  to  giving  up  all  the 
fields  rented  by  Upperton  of  the  Buke  of  NorfoUu  He  was  then  stopped  by  the 
Court. 

Ljttledale,  J.(a)  I  am  of  opinion  that  this  mle  mnst  be  absolute.  One 
object  of  the  reference  to  arbitration  was,  that  the  arbitrator  might  decide 
whether  the  agreement  should  be  at  an  end  or  not.  We  cannot  say  by  inference 
that  it  is  ended.  The  difficulty  we  should  be  under  in  so  doing  appears  from 
the  last  instance  of  uncertainty  pointed  out  by  Sir  W.  FoUeU.  So  as  to  the  suit 
in  equity.  It  was  probably  the  umpire's  intention  to  put  an  end  to  it,  but  we 
cannot  say  in  point  of  law  that  he  has  done  so.  Hawkins  v,  Colclougfa,  1  Bur, 
^021  ^  '  ^^  *  ^  different  case.  There  the  arbitrator  awarded,  not  only  that 
^  each  party  should  pay  his  own  ooste,  but  that  the  defendant  should  pay 
damages.  So  in  Jackson  v.  Yabsley,  5  B.  ft  Aid.  848,  the  award  went  farther 
than  if  it  had  given  a  direction  as  to  costs,  because  it  declared  that  the  plaintrf 
had  no  claim  on  the  defendant,  nor  the  defendant  on  the  plaintiff. 

Pattsson,  J.  As  soon  as  it  is  found,  in  such  a  case  as  this,  to  be  a  matter 
of  difficulty  to  say  whether  the  luprcement  is  determined  or  not,  there  is  an  end 
of  the  question,  because  the  object  of  the  reference  was,  to  have  it  settled 
whether  or  not  the  agreement  should  be  ended.  The  umpire  should  have  shewn 
that  by  his  award.  %y  the  terms  of  the  reference,  proceediDgs  were  to  be  stayed 
until  the  time  for  mdking  the  award,  when,  if  no  award  should  be  made,  either 
party  should  be  at  liberty  to  proceed.  But  that  implied  that  the  arbitrators,  if 
they  made  an  award,  should  determine  whether  the  suit  should  proceed  or  not. 
At  the  same  time,  if  the  arbitrator  had  determined  that  the  agreement  should 
be  rescinded,  and  had  also  ordered  each  party  to  pay  his  own  costo,  I  should 
have  been  inclined  to  think  that  the  suit  was  put  am  end  to.(5) 

Bule  absolute. 


^03]  •HBAD  aga%n$t  DAVIDSON.     Tueiday,  May  12. 

A  policy  of  insarance  on  a  ship,  lost  or  not  lost,  is  good,  the  ship  having  been  accepted 
for  insorance,  and  the  premiom  paid,  before  loss,  althoagh  the  policy  was  not  actually 
execated  and  stamped  till  loss  had  happened,  and  both  insurer  and  assured  knew  it. 

By  the  rules  of  a  mutual  insurance  society,  with  which  the  above  insurance  was  effected, 
the  insurance  on  a  ship  was  te  commence  on  the  day  of  her  being  accepted  as  insura* 
ble,  and  to  continue  in  force  twelve  months.  A  member  of  the  societj  gave  a  power 
of  attorney  to  his  agent,  to  insure  ships  for  him  under  the  terms,  restrictions,  and  regn- 

(a\  Lord  Denman,  0.  J.,  bad  left  the  court  goring  the  argument. 
\h)  Coleridge,  J.  was  absent 
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lations  bj  which  the  society  might  be  governed :  Held,  that  the  power  (though  it  did 
not  refer  to  the  case  of  being  lost,  and  though  such  a  case  was  not  expressly  provided 
for  in  the  regulations  of  the  society)  was  special  enough  to  warrant  the  agent  in  execut* 
ing  the  above-mentioned  policy  for  the  principal  as  insurer,  after  a  loss  had  happened 
within  the  knowledge  of  all  the  parties,  as  before  stated. 

Assumpsit  upon  a  polioj  of  msaranoe  on  the  ship  Cri8i8.(a)  Flea,  non 
assumpsit.  At  the  trial  before  Lord  Lyndhurst,  0.  B.  at  the  Spring  assizes  for 
Surrey,  1834,  the  following  facts  appeared : — The  plaintiff  and  defendant  were 
members  of  a  mutual  insurance  society,  called  The  British  Association  of  Lon- 
don. The  ship  was  proposed  and  accepted  for  insurance  in  Febroary  1829, 
when  the  premium  was  paid ;  and  the  insurance  purported  to  be  (lost  or  not 
lost)  on  the  body,  &c.,  of  the  ship,  from  the  15th  of  February,  1829,  to  the  15th 
of  February  1880.  The  policy  was  formally  executed  on  the  21st  of  October 
1829,  by  Mr.  Scott,  an  agent  n>r  the  defendant,  conformably  to  the  rules  of  the 
society,  and  appeared  not  to  have  been  stamped  till  the  time  of  execution. 
By  the  practice  of  the  society,  policies  used  to  be  filled  up  and  delivered  out  as 
members  applied  for  them.  Before  the  2l8t  of  October,  an  average  loss,  for 
which  this  action  was  brought,  had  happened ;  and  the  loss  had,  before  that 
day  became  known  to  the  plaintiff  and  defendant.     No  fraud  was  imputed. 

By  the  first  of  the  society's  rules,  it  was  provided  that  the  sums  to  be  insured 
should  be  from  500/.  to  1200/.  on  each  ship,  to  commence  on  the  day  of  her  be- 
ing ^accepted  by  the  committee,  and  to  continue  in  force  for  twelve  r^cgQ^ 
months  from  that  time,  the  assured  paying  5s.  per  cent,  on  the  sum  in-  *- 
sured,  towards  defraying  the  necessary  expenses,  also  the  charge  for  policies  and 
power  of  attorney,  and  two  guineas  for  survey.  By  rule  20,  a  committee  was 
appointed,  of  whom  Scott  was  one,  for  settling  averages,  and  managing  the 
affairs  of  the  association.  In  executing  the  above-mentioned  policy,  Scott 
acted  for  the  defendant  under  a  power  of  attorney,  the  practice  of  the  society 
being  for  the  members  of  the  committee  to  act  under  powers  of  attorney  for 
the  several  members  of  the  society.  By  the  instrument  in  question,  the  defend- 
ant, described  therein  as  of  South  Shields,  ship-owner,  appointed  Scott,  de- 
scribed as  of  the  Coal  Exchange,  London,  ship-owner,  and  three  others,  his  at- 
torneys and  attorney,  for  him  and  in  his  name,  &c.,  "  to  insure,  underwrite,  and 
subscribe  any  policy  or  policies  for  insuring  any  ship  or  vessel,  or  ships,  or  ves- 
sels, from  and  against  all  perils  and  dangers  of  the  seas  and  waters,  both  in  and 
out  of  harbour,  laden  or  unladen,  and  from  fire,"  &c.,  '*  and  from  all  other 
perils,  losses,  and  misfortunes  whatsoever,  in  and  for  such  sums  or  sum  of 
money,  and  upon  such  voyage  or  voyages,  and  under  such  terms,  restrictions, 
and  regulations,  as  are  annexed  to  the  policies,  and  any  others  by  which  a  cer- 
tain society,  called  The  British  Association  for  the  Mutual  Insurance  of  Ship- 
ping, may  be  governed,  hereby  ratif3ring,  allowing,  and  confirmiug  ail  and  what- 
soever mv  said  attorneys  and  attorney,  or  either  of  them,  shall  lawfully  do  or 
cause  to  be  done  in  the  premises  by  virtue  of  these  presents.^^ 

It  was  objected  that  no  action  could  be  sustained  upon  a  policy  executed  af- 
ter the  loss  had  taken  place  vrithin  the  knowledge  of  the  parties ;  and  that,  at 
all  events,  a  general  power  of  attorney  like  that  above  mentioned  could  n|c305 
not  authorise  an  agent  to  effect  a  policy  after  such  known  loss.  The  ^ 
Lord  Chief  Baron  nonsuited  the  plaintiff,  giving  leave  to  move  to  set  the  noa- 
Buit  aside^  and  enter  a  verdict  for  the  plaintiff.  A  rule  nisi  was  obtained  ac- 
cordingly, against  which 

Thesiger  and  F.  2>.  M.  Dawton  shewed  cause  in  this  term. (6)  The  ques- 
tion whether  or  not  an  assured  can  recover  on  a  policy  effected  after  a  loss 
known  both  to  him  and  to  the  insurer,  has  never  vet  been  decided.  Insurance 
in  a  contract  of  indemnity  against  possible  loss;  it  is  inconsistent  with  the  oa- 

(a\  See  extract  from  the  declaration,  at  the  end  of  the  case. 

(b)  April  28.    Before  Lord  Denman,  G.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
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tore  of  sach  a  oontraot,  that  it  should  be  entered  into  after  the  loss  is  known. 
The  words  "  lost  or  not  lost''  make  no  difference ;  they  are  usually  inserted  in 
policies  where  the  parties  are  in  ignorance  of  the  event,  and  apply  to  such  a 
case  but  not  to  this.  The  effect  of  this  expression  is  discussed  in  Jefferyes  v, 
Ijegendra,  1  Show.  324,  (in  argument),  and  in  The  Earl  of  March  v,  Pigot,  5 
But.  2804.  In  the  latter  case,  a  bet  upon  survivorship  between  the  fathers  of 
the  wagering  parties  was  held  to  be  good,  though  Mr.  Pigot's  father  was  dead 
at  the  time  of  the  bet ;  one  of  the  grounds  of  decision  was  that  neither  party 
knew  of  that  event.  The  contract  here  was  no  policy  until  the  2l8t  of  Octo- 
ber. By  Stat.  35  G.  3,  c.  63,  s.  11,  every  contract  of  insurance,  subject  to 
duty  under  that  act,  must  be  ''  ingrossed,  printed,  or  written,''  and  must  have, 
specified  upon  it,  the  particulars  there  pointed  out ;  and  Roderick  v.  Hovil,  3  Gamp. 
^3061  ^^^'  ^  Warwick  v.  Slade,  3  Gamp.  127,  shew  that,  even  if  *the  terms  be 
^  reduced  to  writing,  the  policy  is  null,  unless  it  be  duly  stamped,  before  it 
was  Effected.  If  the  contrary  were  held  in  cases  like  the  present,  the  parties 
might  agree  that  their  policies  should  never  be  stamped  till  after  loss,  and  so  de- 
feat the  statute.  The  society  appoint  a  committee  to  subscribe  policies,  in  or- 
der that  they  may  exercise  a  judgment  in  doubtful  cases ;  it  would  be  idle  to 
establish  such  a  body  with  a  power  to  sign  policies  after  the  ships  were  lost. 
Then  as  to  the  terms  of  the  power  of  attorney  in  this  case,  it  evidently  con- 
templates an  authority  to  insure  against  losses  that  may  happen,  according  to 
the  general  tenor  of  such  policies.  There  are  no  words  conferring  a  power  to 
insure  after  loss^  which  is  out  of  the  usual  course,  and  requires  a  special  autho- 
rity. 

PlaUf  contrd.  The  power  of  attorney  is,  expressly,  to  subscribe  policies  un- 
der the  terms,  restrictions,  and  regulations  by  which  this  societv  may  be  go- 
remed;  it  therefore  authorized  an  insurance  after  loss,  which  mient  be  effected 
under  the  rale  of  the  association  directing  that  the  insurance  shall  commence 
from  the  dav  the  ship  beine  accepted,  and  continue  in  force  twelve  months. 
Here  the  ship  was  accepted  as  insurable  in  February,  though  the  policy  was 
not  filled  up  till  October.  If,  at  that  time,  only  one  of  the  parties  had  known  of  the 
loss,  the  question  might  have  been  different;  but  both  knowing  it,  there  is  no  ille- 
gality in  the  transaction  on  either  side.  The  words  "  lost  or  not  lost,"  expressly 
refer  to  the  case  of  a  ship  being  actually  lost  at  the  time ;  her  not  being  lost  is  not 
of  the  essence  of  the  policy,  nor  does  the  knowledge  or  ignorance  of  the  parties  make 
it  more  or  less  so.  As  to  the  effect  of  the  stamp  act,  it  is  sufficient,  within  the 
^071  ^^^^  ^^  *^^^  statute,  that  the  policy  was  stamped  when  executed.  It 
^  is  said  that,  if  this  construction  were  to  prevail,  policies  would  not  be 
stamped  till  a  loss  happened }  but  then  the  parties  would  have  no  security  but 
in  each  other's  honour  for  the  performance  of  their  respectice  engagements ;  it 
is  not  likely  therefore^  that  such  a  course  would  be  adopted. 

Cktr.  adv.  vidt. 

Lord  Benman,  0.  J.  now  delivered  the  judgment  of  Gourt  as  follows : — 

This  was  an  action  on  a  policy  of  insurance  on  the  plaintiff's  ship.  He  and 
the  defendant  were  members  of  an  association  for  mutual  insurance.  The  ship 
was  accepted  in  February  1829,  when  the  premium  was  paid,  and  the  insurance 
was  to  be  from  that  period  for  twelve  months  from  that  date.  The  policy  was 
formally  executed  in  October,  1829,  and  that,  not  by  the  defendant  himself, 
but  under  a  power  of  attorney,  and  according  to  the  rules  of  the  society ;  and 
the  ship  was  in  fact  lost,  and  known  by  all  parties  to  be  so,  before  the  execution 
of  the  policy.  On  these  facts  being  proved,  Lord  Lydhurst  directed  a  nonsuit, 
on  a  rule  for  setting  which  aside,  and  entering  a  verdict  for  the  plaintiff,  the 
case  has  been  fully  argued  before  us. 

The  material  question  was,  whether  an  assured  can  recover  on  a  policy  exe- 
cuted after  the  loss  had  accrued,  and  become  known  to  both  parties.  Now  the 
case  of  the  Earl  of  March  v,  Pigot,  5  Burr.  2802,  referred  to  in  the  argument, 
is  a  direct  authority  in  principle  in  favour  of  the  right  to  recover,  if  the  loss  was 
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known  to  BeitW  part^  at  the  time  of  e&ciinff  tke  pdicj.  Aoeording  to  *Uie 
same  case,  and  indeed  on  the  plainest  geaeni  principles,  if  the  loss  had  been 
known  to  the  assared  only,  the  pdicjr  woukl  be  void.  But  no  caae  has  deter* 
mined  that  an  underwriter  who  choofies  to  effect  a  policy,  with  full  knowledge 
that  the  bss  has  actually  happened,  may  aot  be  bound  by  it  His  oonduck 
might  indeed  appear  extraordinary,  if  it  were  not  dear  that  he  had  a  good  legal 
consideration  for  entering  into  the  contract,  via.  the  payment  of  the  premium, 
which  may  be  regarded  as  a  price  actually  given  and  received  for  the  under- 
writer's indemnity  against  the  oontiagenoy  Uiat  has  arisen.  There  is  consider- 
able analogy  between  this  ease  and  Paine  r.  Heller,  6  Ves.  Jun.  349,  decided 
in  1801  by  Lord  Eldon,  who  held  the  purchaser  bound  to  perform  faia  contract, 
though  the  house  was  burnt  before  the  time  appointed  for  conveying  it.  "As 
to  the  mere  effect  of  the  aocident  itself,"  said  his  brdship,  "  no  solid  objection 
can  be  founded  upon  that  simply ;  for  if  the  party  by  the  contract  lias  become 
in  equity  the  owner  of  the  premises,  they  are  his  to  all  intents  and  parpAes/' 
(Page  352.)  He  also  said,  adverting  to  the  case  of  annuities,  where  the  pur- 
chasers have  been  compelled  to  pay  the  purchase  money,  thou^  the  grantor 
die  before  he  has  made  a  single  payment,  '<  the  party  has  the  thing  he  bought, 
though  no  payment  may  have  been  made }  for  he  bought  subject  to  contingency." 
So,  in  the  present  case,  he  bought  and  paid  for  the  underwriter's  promise  to  in- 
demnify. If  his  ship  had  arrived,  the  underwriter  would  have  kept  the  whole 
premium ;  though  she  has  perished,  he  cannot  be  relieved  from  his  agreement 
Equity  would  have  compelled  him  to  execute  the  formal  policy,  whenever  ten- 
dered *to  him;  in  voluntarily  executing,  he  has  only  performed  a  mani-  ^4^309 
fast  duty,  and  cannot  now  retract  the  obligation.  '' 

The  case  oi  Jefferyes  v.  Legendra,  1  Show.  820,  (see  p.  324,  note  &;  Holt, 
465,)  cited  from  Shower's  Reports  (and  reported  for  the  juc^ent  only  in 
Holt,  465),  seems  inapplicable,  as  it  only  proves  that  a  vessel  sails  with  convoy 
if  she  departs  with  convoy  and  is  accidently  separated  by  stress  of  weather. 
Roderick  0,  Hovil,  3  Camp.  103,  and  Warwick  v.  Slade,  8  Camp.  127,  have  no 
bearing  on  the  present  question.  The  former  established  that  a  policy  executed 
without  stamp  was  void,  though  stamped  before  the  triaL  Warwick  v.  Shide, 
decided  that  a  broker  cannot  recover  premiums  paid  for  insurance  after  his  au- 
thority to  insure  had  been  revoked  by  his  principal.  Here,  the  stamps  were 
correct,  and  the  authority  was  never  revoked.  The  defect  of  stamps  was  urged 
as  a  preliminary  objection,  but  it  is  answered  by  the  foregoing  observation. 

Another  preliminary  objection  was  founded  on  the  execution  of  the  policy  un* 
der  a  power  of  attorney  which  did  not  warrant  the  execution  of  such  a  policy  as 
this.  Upon  reference,  however,  to  the  instrument,  we  are  of  opinion  that  it 
did  authorise  the  agent  to  execute  a  policy  granted,  like  this,  upon  the  usual 
terms  of  the  association. 

The  rule  must,  therefore,  be  made  absoltite.(a) 

(a)  The  first  count  of  the  declaration  stated,  that  the  plaintiff  heretofore,  to  wit,  2l8t 
of  October  1829,  caused  to  be  made  a  policy  of  insurance,  lost  or  not  lost,  at  and  from, 
kc.  upon  the  bodj,  &c.  of  the  ship  Crisis,  beginning  the  adventure  upon  the  said  ship  at 
twelve  at  noon  of  the  16th  of  February^  1829,  and  so  should  continue  until  twelve  at  nooa 
of  the  15th  February  1830.  The  whole  policy  was  set  out,  and  the  count  then  stated 
that,  by  a  schedule  indorsed  on  the  policy,  the  several  ship-owners,  whose  *namee  r»3io 
were  underwritten,  being  members  of  an  association  called  The  British  Association,  *- 
did  thereby  severally  and  respectively  agree  with  each  other  to  insure  their  respective 
ships,  and  did  declare  that  the  following  rules  and  regulations  should  govern  them, 
which  are  the  rules  of  the  said  association,  viz.  (The  count  then  set  them  out,  the  first 
rule  being  as  above  stated  in  the  report  of  the  case.)  The  plaintiff  further  averred,  that 
he,  the  said  plaintiff  and  the  said  defendant,  on  the  16th  of  February  1829,  and  thence- 
forth continually  until  the  1st  of  February  1830,  were  respectively  ship-owners  and  mem- 
beVs  of  the  said  British  Association,  and  that  their  names  were  respectively  written  under 
the  said  writing  or  schedule,  and  that  they  were  respectively  parties  to  and  bound  by  the 
•aid  rules  and  regulations  therein  mentioned ;  that  the  said  policy  of  Insurance  with  ibe 
said  memorandum  was  so  made  by  the  plaintiff  aa  aforesaid,  for  and  on  the  part  and  be* 
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EDWARD  TOUDB  offoinM  ftAEAH  TOUDB.     Wedneiday,  May  18. 

b  an  Action  ^Knight  npoit  &  bond,  in  the  name  of  «n  obligree  resident  abroad,  for  the 
benefit  of  an  aaaignee  in  tbia  eonntry,  the  defendant  may  claim  secnrity  for  costs  from 
the  nominal  plaintiff:  the  assignee's  written  andertaking  is  not  sufficient. 

TrawaiTT^  ia  this  term,  obtained  a  rale  to  shew  cause  why  proceedings  in 
the  aboYe  action  ahonld  not  be  stayed  till  the  plaintiff  should  give  security, 
to  be  approved  of  by  the  Master,  €»f  eests.  The  action  was  brought  on  a  bond, 
in  the  name  of  the  obligee,  for  the  benefit  of  Elisabeth  Whalley,  an  assignee. 
The  nominal  plaintiff  was  permanently  resident  abroad;  and,  upon  security 
being  demanded  of  his  attorneys,  the  assignee,  who  resided  in  this  country, 
oifered  her  own  written  undertaking,  in  the  words  following : — '<  Edward  Yonde 
?.  Sarah  Yonde.  This  action  having  been  brought  in  the  name  of  the  above- 
nameS  plaintiff  for  my  benefit,  I  do  hereby  undertake  to  pay  the  s&id  defendant 
bU  such  costs  as  she  the  said  defendant  may  be  entitled  to  recover  from  the 
above-named  plaintiff.     Elh.  Whalley.'' 

*3121      *^<>y^  1^0^  shewed  camse,  and  eootended  that  the  seeority  was  8uf> 
^  ficient. 

TyrwhiU,  eontrii.  It  is  trae,  tikat,  if  the  asfrignee  had  been  suing  in  her  own 
lUiiie,  the  defendant  conld  not  have  applied  for  seourHy ;  but  she  s«e6  in  the 

brif  of  himself;  and  that  the  said  policy  and  memcnnandam  was  afterwards,  via.  on  the 
Mid  2l8t  of  October  1829,  subscribed  with  the  names  of  the  said  defendant  and  of  divers 
other  persons  respectively,  by  an  agent  in  that  behalf  duly  appointed,  a«  assurers  for  the 
iQiQ  of  12002.  upon  the  premises  in  the  said  policy  mentioned  ;  and  that  the  said  ship 
Crisis  was,  npon  the  day  of  beginning  the  adventare  on  the  said  ship  in  the  said  policy 
mentioned,  viz.  15th  February  1829,  accepted  by  the  said  committee,  according  to  the 
Btid  first  mie  of  Hie  said  Association ;  and  thereapon,  afterwards,  via.  on  the  said  21st  of 
October  1829,  in  consideration  of  the  premises,  and  that  the  %aid  plaintiff,  at  the  request 
of  the  said  defendant,  had  paid  5«.  per  cent»  on  the  said  sam  insof  ed,  towards  defraying 
the  necessary  expenses,  and  also  all  other  charges  doe  from  the  plaintiff,  according  to  the 
i^d  first  mle,  and  bad  paid  to  and' for  the  use  and  benefit  of  the  members  of  the  said 
association  126/.  as  a  premium,  Ac. ;  and  that  the  said  plaintiff,  at  the  request  of  the  said 
defendant,  had  promised  the  said-  defendant  to  perform  all  things  in  the  said  policy  of 
ioBorance,  memorandum,  and  roles  and  regnlationa  contained  on  the  part  and  behalf  of 
the  said  plaintiff  to  be  performed ;  the  said  defendant  promised  the  said  plaintiff,  that  he, 
the  said  defendant,  would  become  and  be  an  assurer  to  the  said  plaintilF  for  the  part  and 
proportion  of  the  said  defendant  of  the  said  sum  of  12002.  upon  the  premises  in  the  said 
policy  of  insurance  mentioned,  upon  the  terms  mentioned- and  referred  to  in  the  said  policy 
of  assarance,  memorandum,  and  rules  and  regulations,  and  would  pefbrm  all  things  in 
the  said  policy  of  insurance,  memorandum,  rules,  &c«,  contained  on  the  part  and  be- 
half of  the  said  defendant  to  be  performed.  The  plaintiff  in  his  count  further  averred, 
that  at  the  beginning  of  the  adventure,  vis.  15th  of  February  1829,  and  thence  continually 
ODtil  the  said  1st  of  February  1820,  the  plaintiff  was  owner  of  and  interested  in  the  said 
tbip  to  the  amount  of  the  moneys  insured ;  and  he  went  on  to  make  various  statements, 
ihewing  his  compliance  with  the  rules,  and  that  the  adventnre  was  oonformable  thereto. 
^3111  ^^^  stated  that  heietoibra,  and  while  the  *ship  was  covered  by  the  said  policy, 
^  and  within  the  times  prescribed  by  the  said  rules,  viz.  on  the  10th  of  May  1829,  the 
laid  ship  departed  and  set  sail  from  London,  on  a  voyage  towards  a  place  beyond  the 
Kas,  viz.  Archangel,  the  same  not  being  a  port  or  place  excepted  in  the  policy,  and 
the  ship  not  being  within  any  of  the  exceptions  in  the  said  rules  mentioned;  and  that 
afterwards,  and  during  the  continuance  of  the  risk  in  the  said  policy  of  insurance  men- 
tioned, and  whilst  the  ship  was  not  within  any  of  the  exceptiona,  Ac,  vis.  on  the  5th  of 
^aae  1829,  and  on  divers  days  between  that  day  and  the  12Ui  of  June,  kfi, ;  the  count 
then  went  on  to  allege  an  average  loss  during  that  time,  and  another  average  loss  (with 
the  like  introductory  statements!,  on  the  25th  of  July  following ;  it  also  averred  notice 
(August  1st)  to  the  committee  of  the  Association,  pursuant  to  the  rules,  before  the  repurs 
were  commenced ;  election  made  by  them  that  the  repaira  should  be  done ;  adjustment, 
(November  I8th) ;  the  proportion  calcnlaled  to  be  doe  from  the  defendant,  notice  to  him, 
and  his  liability,  kc.  There  was  a  second  count  upon  the  policy,  with  statements  to  the 
same  effect,  but  in  some  respects  more  general;  and  there  were  the  oommou  money 
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name  of  a  person  who  is  permanently  resident  in  a  foreign  oonntir,  and  the  de- 
fendant is  therefore  entitled  to  the  usnal  security  in  such  cases.  Li  the  absence 
of  such  security,  the  nominal  plaintiff  abroad  would  be  the  person  against  whom 
the  defendant  would  have  to  proceed  for  costs.  The  undertaking  offered  by  the 
assignee  could  only  be  enforced  (if  at  all)  by  a  special  act  of  assumpsit.  If  se- 
curity is  ordered  as  prayed,  the  assignee  may  be  one  of  his  sureties. 

Per  CirRiAM.(a)    We  think  th^t  the  plaintiff  in  the  action  should  giye 
security.  Rule  absolute. 


COTTON  againU  BROWNE.     Wedneiday,  May  18. 

In  an  action  for  maliciooslj  indicting  the  plaintiff  without  probable  canse,  the  defendant 
may  give  evidence  of  probable  caase  under  the  general  issue ;  and  if  in  addition  to  the 
plea  of  not  guilty,  he  pleads  specially  that  he  hi^  probable  cause,  the  Court  will  order 
such  plea  to  be  struck  out. 

Case  for  maliciously  indicting  the  plaintiff  for  a  conspiracy.  The  defendant 
pleaded,  first,  not  guilty,  and,  secondly,  as  follows : — ''And  for  a  further  plea, 
&c.,  the  said  defendant  says  that,  although  true  it  is  that  he  caused  the  said 
plaintiff  to  be  indicted,  as  he  the  said  plamtiff  above  in  his  said  declaration  has 
alleged,  yet  *that  he  the  said  defendant  did  so  for  reasonable  and  prob-  ri^-i^ 
able  cause,  and  without  malice ;  for  the  said  defendant  says  that,  before  ^ 
the  preferring  of  the  said  indictment,  to  wit,  on,''  &o. ;  the  plea  then  went  into 
a  very  long  statement,  for  the  purpose  of  shewing  that  the  defendant  had  reason- 
able cause  for  the  prosecution.  In  this  term  a  rule  nisi  was  obtained  for  striking 
out  the  second  plea,  or  so  much  thereof  as  the  Court  should  direct. 

Archbold  now  shewed  cause.  Before  the  new  rules,  Hil.  4  W.  4, 5  B.  &  Ad. 
i.  iz.  the  matter  of  the  second  plea  might  have  been  proved  under  the  general 
issue ;  but  it  might  also  have  been  specially  pleaded ;  Pain  v.  Rochester,  Cro. 
Elis.  871.  The  new  rules  not  only  do  not  prevent,  but  compel  its  being  speci- 
ally pleaded.  In  Frankum  v.  The  Earl  of  Falmouth,  2  A.  &  E.  452,  (S.  C. 
1  Harrison,  1,)  it  was  held  that  a  defendant  could  not,  under  a  plea  of  the  gene- 
ral issue,  deny  that  the  act  was  wr(mg/vUy  done.  [Patteson,  J.  There  the 
attempt  was,  under  the  word  ''  wrongfully,''  in  an  action  on  the  case  for  divert- 
ing water,  to  bring  into  question  the  plaintiff's  right  of  possession.]  The  ex- 
amples given  under  the  head  Pleadings  in  Particular  Actions,  IV.  5  B.  &  Ad. 
iz.,  to  illustrate  the  operation  of  the  plea  of  not  guilty,  shew  that  the  plea  denies 
the  act  only,  and  not  the  matter  which  makes  it  wrongful.  In  the  instance  of 
slander  there  referred  to,  the  uttering  of  the  words  is,  in  itself,  primd*  facie,  a 
malicious  act ;  yet,  even  before  the  new  rules,  it  was  not  sufficient  to  deny  the 
speaking,  as  alleged  in  the  declaration,  if  the  defendant  meant  to  justify  it.(6) 
*Here  the  plea  of  not  guilty,  if  it  had  the  operation  contended  for  on  r»3|4 
the  other  side,  would  put  in  issue  not  merely  the  preferring  of  the  in-  ^ 
dictment,  and  wrongfully,  but  the  preferring  it  without  reasonable  and  probable 
cause.  This  would  be  contrary  to  the  intention  of  the  new  rules,  which  is,  that 
the  plaintiff  should  be  always  apprised  of  the  defence  intended  to  be  set  up. 

E.  V.  Williamsj  contri,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  I  am  of  opinion  that  it  was  unnecessary  for  the  de- 
fendant to  plead  in  denial  of  the  want  of  probable  cause.  The  injury  com- 
plained of  in  this  action  is,  not  merelv  in  thip  indicting,  nor  in  the  indictment 
being  wrongful,  but  in  maliciously  indicting,  and  in  doing  so  without  reasonable 
or  probable  cause.     The  plea  of  not  guilty  is  sufficient. 

LiTTLEDALE,  J.  concurred. 

Patteson,  J.  Some  oases  have  been  referred  to,  in  which  the  plaintiff  makes 

(a\  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Goleridgei  Jb. 
[b]  But  see  Fairman  v.  Ires,  6  B.  A  Aid.  642,  and  the  judgment  of  Holroyd,  J.  there) 
pp.  645,  646. 
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an  assertion  of  right,  and  then  complains  of  an  injury  done  in  respect  of  it; 
and  there  it  is  proper  for  the  defendant  to  answer  by  denying  the  right.     Bnt 
here  there  is  no  snch  assertion  of.  right ;  the  whole  matter  alleged  in  the  decla- 
ration is  an  act  of  injnry. 
CoLESiDOE,  J.  concurred. 

Rule  absolute  for  striking  out  the  whole  of  the  second  plea. 


*315]  POWELL  offaina  LOCK.     Wedneaday^  May  18. 

A  third  party  called  npon  by  an  interpleader  nile  nnder  stat.  1  ft  2  W.  4,  c.  68,  to  appear 
and  state  the  nature  and  particalars  of  his  claim  to  property  seised  by  the  sheriff,  mnst 
make  such  statement  by  affidavit.  It  is  not  sufficient  that  he  appears  by  counsel,  and 
that  upon  affidavits  put  in  by  other  parties,  it  appears  that  he  has  given  formal  notice 
of  his  claim  to  the  sheriff. 

A  RULE  was  obtained  under  the  Interpleader  Act,  1  &  2  W.  4,  c.  58,  s.  6, 
calling  upon  the  plaintiff  and  Hannah  Budd  to  appieAr  before  this  court,  and 
state  the  nature  and  particulars  of  their  respective  claims  to  the  goods  and  chat- 
tels seized  by  the  sheriff  of  Dorset  under  the  fieri  facias  issued  in  this  cause,  and 
maintain  or  else  relinquish  the  same,  and  shew  cause  why  the  court  should  not 
make  such  rule  or  rules  touching  the  same  as  it  should  think  fit,  pursuant  to  the 
statute,  &c.  The  defendant's  goods  had  been  taken  in  execution  as  above  men- 
tioned; and  the  sheriff's  officer,  while  in  possession,  received  a  written  notice 
from  Mrs.  Budd's  attorney,  stating  that  the  goods  belonged  exclusively  to  her^ 
she  having  purchased  them  at  a  public  sale  on  the  premises  in  the  preceding 
year.  The  notice  offered  proofs  of  Mrs.  Budd's  right,  and  ^called  upon  the  offi- 
cer to  relinquish  possession.  Rogers  now  appeared  on  behalf  of  Hannah  Budd, 
but  produced  no  affidavit.     Butt  appeared  for  the  sheriff. 

Tomlinsan  for  the  plaintiff.  Hannah  Budd  is  not  before  the  court,  not  hav- 
ing made  out  her  title  by  affidavit.  By  sect.  1  of  the  act,  the  court  is  em- 
powered to  call  upon  a  third  party  claiming  ''  to  appear  and  state  the  nature  and 
particulars  of  his  claim  ;'*  that  must  be  on  oath,  in  the  usual  manner.  The 
execution  creditor  ought  not  to  be  driven  to  try  an  issue  by  a  mere  notice,  un- 
supported by  affidavit. 

^161  ^Rogersy  Qontrk,  It  is  sufficient  that  the  third  party  appears.  The 
-^  court  will  not  try  the  merits  of  the  claim  on  affidavit,  but  will,  as  of 
course,  direct  an  issue;  Bramidge  v.  Adshead,  2  Dowl.  P.  C.  59.  [Lord  Den- 
man,  G.  J.  That  is,  if  there  be  a  claim  stated  on  affidavit.  Littledale,  J. 
The  act  requires  the  party  to  appear  and  state  the  nature  and  particulars  of  his 
daim.  Must  not  that  be  by  affidavit?  Can  we  take  it  on  the  statement  of 
counsel  7  Coleridge,  J.  The  rule  calls  upon  Mrs.  Budd  to  state  the  particu- 
lars of  her  claim :  but  all  that  now  appears  before  uS;  is  something  said  by  her 
to  the  sheriff.] 

The  GouBT(a}  being  clearly  of  opinion  that  an  affidavit  was  necessary,  and 
considering  that  the  omission  to  make  one  might  have  arisen  from  a  misconcep- 
tion of  the  act;  granted  time  (on  Bogeris  application)  for  an  affidavit  to  be 
made. 

{a)  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Ooleridge,  Js. 
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DOUGLASS  and  Another  a^cnnsi  STANBROUOH.     Wednesday^ 

May  13. 

Where  the  friend  of  a  partj  arrested  makes  a  deposit  of  hia  own  money  on  the  def^adanVi 
behalf,  in  lieu  of  bail,  and  the  snm  is  afterwards  paid  into  Court  to  abide  the  eTeot  of 
Che  suit,  and  the  defendant  then  renders,  the  owner  of  the  money  may  have  it  restored 
to  him  on  motion,  undei^  stat.  7  &  8  G.  4,  c.  71,  s.  3,  if  the  defendant  appears  in  Court 
and  assents. 

For  this  purpose  the  render  is  equivalent  to  putting  in  and  perfecting  special  bail. 

The  defendant  being  arrested  on  mesne  process,  Mr.  Shnttleworth,  his  attor- 
ney, on  reoeiving  security  from  the  defendant,  nndertook  to  pat  in  and  perfedt 
bail  for  bim,  bnt,  instead  of  putting  in  bail,  he  made  a  deposit  of  his  own 
money,  winch  was  afterwnrds  paid  into  *conrt  in  lieu  of  bail,  pursnant  p^^.y 
to  Stat.  7  &  8  O.  4,  <5.  71,  s.  2.(a)  The  defendant  subsequently  ren-  L 
dered  ]  and  a  rule  was  then  obtained,  calling  on  the  plaintiffs  and  defendant  to 
shew  cause  why  the  money  deposited  should  not  be  paid  out  of  court  to  Mr. 
Bhuttleworth. 

FoUettj  on  behalf  of  the  plaintiffs,  contended  that  this  application  was  not 
maintainable  under  the  statute,  sects.  2  and  3,  first,  because  the  application  did 
not  proceed  from  the  defendant  himself,  but  from  a  person  who  stood  merely  in 
the  situation  of  a  lender  of  money ;  and,  secondly,  because  the  defendant  had 
only  rendered,  and  had  not  put  in  and  perfected  special  baiL  [Coleridge,  J., 
on  the  first  point,  referred  to  Nunn  v.  Powell,  1  Smidi,  13,  and  Edelsten  v, 
Adams,  8  Taunt.  557,  (S.  C.  2  B.  Moore,  610,)  decided  under  stat,  43  G.  3, 
C.  46,  s.  2 ;  observing,  however,  that  in  the  latter  case  the  application  was  to 
restore  the  money  to  the  defendant.  Patteson,  J.  As  to  the  render,  the 
question  is  whether,  under  the  statute,  it  is  equivalent  to  putting  in  and  per- 
leoting  special  bail.     It  has  been  considered  so  under  the  former  statute.  J(&) 

WhiUy  for  the  defendant,  stated  that  he  was  not  instructed  to  oppose  the 
ihotion. 

*  Wightman,  in  support  of  the  motion.     The  case  now  stands  aa  if  the  ^^y% 
defendant  had  originally  moved  for  the  rule.     And  if  this  were  not  so,  1 
the  clause  as  to  ti^in^  out  deposits  is  not  introduced  for  the  benefit  of  plaintiflb, 
and  they  are  not  entitled  to  raise  objections  on  the  subject.     (,He  was  then 
stopped  by  the  court.) 

Lord  Denman,  C.  J.  The  case  comes  before  ua  now  as  upon  an  application 
made  by  the  defendant.  Then  it  falls  within  the  third  section  of  the  act, 
although  bail  has  not  been  put  in,  because  it  has  been  held  that,  on  a  reasonable 
construction,  rendering  must  be  considered  equivalent  to  putting  in  and  perfect- 
ing special  bail. 

LiTTLEDALE,  J.  concurred. 

Patteson,  X  The  only  doubt  I  had  at  first  was,  whether  this  could  be  con- 
sidered as  an  application  by  the  defendant;  but,  it  beinff  so,  the  case  is  dear. 
After  all,  the  object  of  the  statute,  in  the  clauses  which  have  been  referred  to, 
was  only  to  secure  the  defendant's  body.     The  render  is  sufficient. 

GoiiEBiDGE,  J.  concurred. 

Bule  absolute  (by  defendant's  consent)  for  paying  the  money  out  of 
court  to  Mr.  Shuttleworth.(c) 

(a)  7  &  8  G.  4,  c.  71,  8.  3,  etiacts,  "  That  it  shall  and  may  be  lawful  forthe  said  defend- 
ant who  hath  made  his  election  to  make  soch  deposit  and  payment  as  aforesaid,  at  a^ 
time  in  the  progress  of  the  canse  before  issne  joined  in  law  or  fact,  or  interlocutory  judg- 
ment to  receive  the  same  out  of  Court,  by  order  of  the  said  Court,  upon  putting  in  and 
perfecting  special  bail  in  the  cause,  and  payment  of  such  costs  to  the  plaintiff  as  the  said 
Court  shall  direct'' 

(h)  See  1  Tidd's  Practice,  228,  9th  edit.,  and  the  authorities  there  cited. 

(e)  See  BuU  r.  Turner,  I  Tyrwhitt  k  Granger,  367,  3Cro.  M.  A  B.  47. 
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^OHITTT  ogainM  DENDT.     Wednesday,  May  18. 
CHITTY  ogainH  LUXFORD. 

TA  an  aetibn  of  dMrt  in  a  court  not  of  rtcord,  tho  defendant  pleaded  two  distinet  pleas, 
one  coBclncUng  to  the  oonntiy,  the  other  with  a  yerifieaUon.  The  plaintiff  replied  to 
the  first,  and  took  no  notice  of  the  other.  The  canae  was  tried,  and  the  plaintiff  had  a 
Terdict  and  jndgment    Upon  writ  of  false  judgment, 

Held,  that  the  Judgment  below  was  right,  for  that  the  plaintiff  might  take  issue  upon  the 
first  plea,  and  treat  the  second  as  surplusage. 

Declaration  stated  that  the  defendant  was  indebted  to  plaintiff  within  the  jurisdiction  of 
the  countj  court  for  the  wages  of  and  due  and  owing  to  plaintiff  within  the  jurisdiction, 
as  the  serrant  of  the  dafen&nL  Admitted,  that  this  was  a  sufficient  allegation  of  the 
canse  of  action  haTing  accrued  within  the  jurisdiction. 

Thsse  oases  oaine  before  the  Goart  on  write  of  false  judgment  given  in  the 
ooantj  court  of  Sussex  for  the  plaintiffs)  there,  now  the  defendants  in  error. 

In  I)endy  v,  Chitty,  the  plaintiff  (as  appeared  by  the  entry  of  proceedings) 
declared  in  debt,  for  goods  sold,  &c.  The  defendant  pleaded  nil  debet,  con- 
cluding to  the  country,  and  he  then  pleaded  a  set  off,  beginning,  "  and  for  a 
farther  plea  in  this  behalf,  the  said  defendant,  by  leave  of  the  Court  here  for  this 
pnrpoee  first  had  and  obtained,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  savs,  that,''  &c.;  and  concluding  with  a  verification.  The 
plaintiff  replied  as  follows :  <'  And  the  said  plainti£^  as  to  the  plea  of  the  de- 
ieiidettt  whereof  he  has  put  himself  upon  the  country,  doth  the  like  '/*  taking 
no  other  notice  of  either  plea.  The  entry  then  stated  a  venire  awarded,  to  make 
a  jury  on  the  plea  aforesaid,  and  to  recognise  the  truth  of  the  premises ;  and  it 
set  forth  that  the  jury  afterwards  appeared  in  court,  and,  being  sworn  '^  to  speak 
the  truth  of  the  premises  above  conUuned  and  put  in  issue  between  the  said 
parties,"  upon  their  oath  said,  that  there  was  due  from  Chitty  to  Dendy  SO/., 
beside  his  costs,  &c. ;  for  which  sum  and  costs  Dendy  had  judgment.  The  entry 
of  the  judgment  was  as  follows :  '<  And  upon  this  the  said  W.I).,  prays  the  judg- 
*S201  ™^°^  ^  ^^^  Court  hereof  '^'and  upon  the  premises :  and  thereupon  all 
J  and  singular  the  premises  aforesaid  being  seen,"  &c.,  "it  is  considered," 
Ac.  The  special  errors  now  assigned  were,  "  That  the  said  William  Dendy  hath 
not  in  any  manner  replied  to,  answered,  or  denied,  or  demurred  in  law  to  the 
said  plea  of  the  said  Charles  Chitty  by  him  secondly  above  pleaded  to  the  said 
declaration,  whereby  the  said  WilUam  Dendy  hath  confessed  the  truth  of  the 
matters  in  the  said  second  plea  contained,  and  thereby  also  the  said  suit  of  the 
said  William  Dendy  was  and  is  discontinued :"  and  also, "  that  there  is  not  shewn 
in  the  record  and  proceedings  aforesidd,  any  finding  by  the  jury  or  judgment  of 
the  Court  as  to  the  matters  in  the  said  second  plea  contained  and  set  forth." 

In  Luzford  v.  Chitty  the  entry  was  not  materially  different,  except  that  the 
declaration  stated  the  defendant  to  be  indebted  to  the  plaintiff  within  the  juris- 
diction of  the  Court  in  the  sum  of  2/.  10s., "  for  the  wages  of  and  due  and  owing 
to  the  said  plaintiff,  within  the  said  jurisdiction,  as  the  servant  of  the  said  de- 
fendant, and  at  his  like  instance  and  request/'  and  it  was  assigned  for  error  (in 
addition  to  the  grounds  alleged  in  the  other  case),  that  the  supposed  causes  of 
acdon  '<  are  not  stated  or  alleged,  nor  do  the  same  sufficiently  appear  in  or  by 
the  said  declaration,  to  have  arisen  or  happened  within  the  jurisdiction  of  the 
county  court,"  &c.,  ^*  and  also  for  that  it  is  not  stated  in  the  said  declaration 
that  the  said  James  Luzford  was  the  servant  of  the  said  Charles  Chitty,  or  ren- 
dered him  any  services,  or  was  hired,  within  the  jurisdiction,  &c.  (See  Peacock 
».  Bell,  1  Saund.  75;  Trevor  v.  Wall,  1  T.  R.  151.)  These  oases  were  argued 
in  last  Hilaxy  term.(a) 

(a)  Jan.  16th.    Before  Lord  Denman,  G.  J..  Littledale,  and  Winiams,  Js. 
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*Blackbume  for  the  plaintiff  in  error.  There  is  on  this  record  a  dis-  r^oi 
tinct  plea,  upon  which  issue  might  have  been  tendered,  but  which  the  ^ 
plaintiff  has  left  altogether  unnoticed.  He  was  not  entitled  to  treat  that  plea 
as  a  nullitj.  The  statute  4  Ann.  c.  16,  s.  4,  as  to  pleading  several  matters, 
does  not  apply  to  the  county  court.  Before  that  statute,  pleading  double  was 
matter  to  l^  taken  advantase  of  by  special  demurrer ;  on  general  demurrer  it 
was  aided;  Com.  Dig.  Pleader  (E.  2),  p.  377  :  and  the  same  rule  must  still 
extend  to  pleadings  not  within  the  statute.  [Littledale,  J.  By  the  new 
rules  of  Court,  Hit  2  W.  4,  sect.  34,  3  B.  &  Ad.  378,  if  several  pleas  are 
pleaded  without  a  rule  for  the  purpose,  the  plaintiff  may  sign  judgment,  but  that 
is  in  the  superior  courts.] 

Chilton^  contr&.  This  is  not  the  case  of  a  double  plea,  properly  so  called, 
and  to  which  the  old  authorities  refer,  but  of  two  separate  and  distinct  pleas. 
Before  the  new  rule  which  has  been  referred  to,  if  a  party  filed  two  pleas  withont 
a  rule  for  the  purpose,  both  might  be  considered  a  nullity,  in  the  Court  of 
King's  Bench,  though  not  in  the  Common  Pleas.  (See  Griffiths  v,  Eyles,  1  Bos. 
&  P.  415,  note  a;  and  Jervis's  New  Eules,  p.  55,  note  t).  Here  the  plaintiff, 
in  an  inferior  court,  only  seeks  to  pass  by  one  of  two  pleas,  which  has  been  im- 
properly pleaded.  To  the  other  he  has  given  a  complete  answer.  It  may  be 
said  that  he  ought  not  to  have  the  power  of  selecting  one  plea ;  but  his  doing 
so  is  not  80  great  a  hardship  on  the  defendant  as  if  both  might  be  considered  a 
nullity,  according  to  the  practice  of  the  superior  courts. 

Blackbumef  in  replv.  If  the  defendant's  pleading  was  a  nullity,  the  plaintiff 
should  have  signed  judgment ;  *but,  instead  of  doing  so,  he  has  answered  nooQ 
over,  which  has  always  been  held  to  cure  duplicity  in  pleading.  It  is  '- 
said  that  this  is  the  case,  not  of  a  double  plea,  but  of  two  pleas ;  but  that  makes 
no  difference.  In  Com.  Dig.  Pleader  (E.  2),  p.  376,  one  of  the  instances  given 
of  a  double  plea  is,  if  the  defendant  pleads  matter  of  law  and  also  matter  in  fact ; 
yet  it  appears  that  this  would  be  cured  by  the  plaintiff 's  demurring  generally 
or  pleading  over.  [Littledale,  J.  In  Com.  Dig.  Pleader  ^E.  2)  p.  377,  it 
is  said,  ''  So,  if  a  plea  is  double,  and  the  plaintiff  by  his  replication  answers  only 
to  one  matter  and  takes  issue  upon  it,  which  is  found,  this  aids  the  duplicitv  of 
the  plea."  And  at  (F.  4)  it  is  said,  <<  The  replication  ought  to  answer  the  wnole 
plea,  otherwise  it  is  a  discontinuance ;"  and  then  at  ( W .  2),  <'  If  there  be  an 
issue  for  part,  and  a  discontinuance  for  other  part,  the  Court  will  not  give  judg- 
ment against  the  plaintiff,  till  issue  tried;  for  the  discontinuance  will  be  aided 
by  a  verdict."  But  the  plea  or  replication  is  so  aided  by  the  statute  32  H.  8, 
c.  30,  which  does  not  apply  here.  The  Court  below,  if  a  motion  had  been  made 
there,  would  probably  have  ordered  the  second  plea  to  be  struck  out.] 

In  Chitty  v.  Luzford,  Blackbume  mentioned  the  objection  stated  in  the  as- 
signment of  errors,  that  the  service  in  respect  of  which  this  action  was  brought 
did  not  sufficiently  appear  to  have  been  performed  within  the  jurisdiction. 

ChiUoUj  contri,  contended  that  the  declaration  did,  substantially,  aver  this. 
The  objection  was  not  insisted  upon.  Cur.  adv.  vuU. 

*L(»rd  Denman,  C.  J.  now  delivered  the  judgment  of  the  Court,  as  tmos 
follows: —  *• 

This  was  a  writ  of  false  judgment  given  for  the  plaintiff  in  the  County  Court  of 
Sussex.  The  plaintiff  below  declared  in  debt  on  simple  contract.  The  defendant 
below  pleaded  nil  debet,  and  concluded  to  the  country.  He  also  for  a  further 
plea,  by  leave  of  the  Court,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  pleaded  a  set-off.  The  plaintiff  below  joined  issue  on  the 
plea  of  nil  debet,  but  took  no  notice  of  the  plea  of  set-off.  The  venire  was 
awarded  on  the  issue  joined  only,  and  the  jury  gave  a  verdict  for  the  plaintiff, 
on  which  judgment  was  given  for  him. 

It  is  a  rule  in  pleading  that  a  plea  must  not  be  double,  but  then  the  plaintiff 
must  demur  to  the  plea  if  he  means  to  object  to  it :  but  it  he  does  not  demur, 
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he  ought  to  reply  to  the  whole  plea,  and  he  cannot  leave  one  part  unanswered, 
hecaase  it  is  uncertain  what  part  of  the  plea  the  defendant  means  to  rely  upon. 

And  it  is  also  a  rule  in  pleading  that  if  the  plaintiff  does  not  answer  the 
whole  of  the  plea  it  amounts  to  a  discontinuance  of  the  action,  on  the  part  of 
the  plaintiff.  But  then  if  the  action  is  discontinued,  such  discontinuance  is 
cured  by  yerdict  under  the  provbions  of  32  H.  8,  c.  30.  This  statute^  how- 
ever, only  extends  to  courts  of  record,  and  therefore  the  county  court  is  not 
affected  by  it^  and  consequently  a  discontinuance  in  the  present  case  would  not 
be  cured  by  verdict. 

The  rule  which  requires  the  plaintiff  to  demur  to  the  plea  if  it  be  double, 
appears  to  apply  only  to  cases  where  it  is  pleaded  as  one  plea;  but  in  this  case 
the  general  issue  and  set-off  are  not  pleaded  as  one  plea;  but  they  are  distinctly 
*3241  P^^^  ^  ^^^  pleas,  and  the  ^second  plea  is  pleaded  by  leave  of  the 
->  Court  according  to  the  form  of  the  statute.  But  the  county  court,  not 
being  a  court  of  record,  has  no  authority  in  point  of  law  to  give  leave  to  plead 
several  pleas,  the  stat.  4  Ann.  c.  16,  being  confined  to  courts  of  record ;  the 
plaintiff  below,  therefore,  was  not  bound  to  take  any  notice  of  such  a  plea ;  and 
it  cannot  be  said  that  it  was  not  known  which  plea  the  defendant  meant  to  rely 
upon,  for  the  defendant  pleaded  the  seneral  issue,  and  tendered  an  issue  to  the 
country.  The  plaintiff,  therefore  had  a  right  to  consider  that  as  a  complete  plea 
upon  which  he  might  take  issue. 

A  court  of  error  will  take  judicial  notice  that  the  county  court  had  no  authori- 
ty to  give  leave  to  plead  double;  and,  as  a  complete  plea  had  been  before  pleaded, 
they  will  consider  the  second  plea  as  mere  surplusage.  We  are  therefore  of 
opinion  that  there  is  no  error  or  false  judgment  in  the  court  below,  and  the 
judgment  of  that  court  must  be  affirmed. 

The  case  of  Ghittv  v.  Luxford  is  the  same  as  Chitty  v.  Dendy,  except  that 
in  the  case  of  Luxrord  there  is  an  objection  to  the  declaration  in  the  court 
below,  that  it  is  not  alle^  as  to  part  of  the  cause  of  action,  that  it  did  not 
arise  within  the  jurisdiction  of  the  county  court.  But  that  objection  was  given 
up  on  the  argument,  and  therefore  there  must  be  the  same  judgment  of  affirm- 
ance as  in  Chitty  v.  Dendy.  Judgments  affirmed. 
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Plaintiff  had  a  bam,  in  the  side  of  which,  adjoining  the  defendant's  premises,  were  aper^ 
tores,  by  which,  chieflj,  the  bam  was  lighted.  Plaintiff  conyerted  the  bam  into  a 
malt-honse,  and  cat  windows  where  the  apertures  had  been  in  the  bam.  Defendant 
erected  (on  his  own  ground)  a  fence  before  the  windows,  which  obstracted  the  access 
of  light.  In  an  action  on  the  case  for  such  obstrnction,  evidence  was  offered  at  the 
trial  to  shew  that  the  mode  of  enjoying  the  light  had  been  essentially  altered  by  the 
plaintiff  himself,  in  a  manner  prejudicial  to  the  defendant.  The  judge  did  not  receiye 
the  evidence,  but  directed  the  jury,  if  they  thought  that  the  defendant  had  left  the 
plaintiff  less  light  than  he  enjoyed  before  the  present  windows  were  made,  to  give  da^ 
mages  for  such  diminution  : 

Held,  on  motion  for  a  new  trial,  that  cTidence  of  the  above  description  was  receivable, 
and  that  it  might  have  appeared  from  such  evidence  that  the  plaintiff  had  altogether 
lost  his  right  to  the  easement  in  question. 

Case.  The  declaration  stated,  that  the  plaintiff,  before,  and  at  the  time,  &c., 
was  lawfuUy  possessed  of  a  certain  building  or  malthouse  with  the  appurtenan- 
ces, situate,  &c.,  in  which,  during  all  the  time  aforesaid,  there  were,  and  still  of 
right  ought  to  be,  divers  to  wit,  &c.,  ancient  openings  or  lights  through  which 
the  light  and  air  during,  &c.,  ought  to  haye  come  and  entered,  and  still  of  right 
ought,  &c.,  into  the  said  building  or  malthouse,  for  the  convenient  use,  occupa- 
tion, and  enjoyment  thereof;  and  that  the  defendant,  contriviuff,  &c.,  wrong- 
fully and  injuriously  erected  and  kept  and  continued  a  wooden  fence  near  the 
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.said  openings  or  lights^  whereby  the  said  buQding  or  malthouse  mis  darkened, 
and  the  light  and  air  proYonted  from  ooming  in^  the  same  through  the  said 
openings  or  lights  in  so  ample  and  foenefioiu  a  mann^^  Ac.,  and  the  building 
uras  rendered  nnfit  for  carrying  on  therein  the  bnsineas  of  making  malt,  ic. 
Plea,  that  in  the  said  building  or  malthonse,  during  all  or  any  part  of  the  said 
time,  Ac.,  there  were  not,  nor  of  right  on^t  to  be,  any  ancient  openings  or 
ilights  as  above  alleged,  and  that  the  said  &nce  was  not  nor  is  wnrngfully  and 
injuriously  erected,  Ac.,  near  to  &e  said  openin^p  or  lights  in  mai^neri  Ac.  la- 
sue  tendered  and  joined 

On  the  trial  before  Tindal,  €.  J.  at  the  Heri&rddiuqB  ^Summer  as-  r^a^ 
siaes,  1834,  it  appeared  ^t,  before  the  bringing  of  this  action,  and  for  ^ 
a  period  of  more  than  twenty  years,  the  builainff  in  question  had  been  a  bam, 
in  the  side  of  which,  abutting  on  the  defendant's  premises,  were  a  number  of 
apertures  from  one  to  two  inohes  wide.  Enou^  of  li^  and  air  entered  through 
the  apertures  for  the  purposes  of  those  who  used  the  building  as  a  bam.  There 
vas  no  other  Ught,  exc^t  through  the  doors.  The  plaintifPs  case  was,  that  the 
openings  had  been  made  ofi  purpose ;  the  defendant  endeaTOuned  to  shew  that 
they  had  been  caused  by  the  de«aj  and  wear,  or  by  shrinking  of  the  boards.  In 
1833  tbe  plaintaff  turned  the  barn  into  a  malthouae,  stopped  some  of  the  ere- 
.'vioes,  and  converted  others,  by  cutting,  into  windows,  to  which  he  put  lattices. 
The  defendant  afterwards  erected  the  fence  complained  of  in  the  declaration, 
-which  fSaced  the  whole  of  the  apertures,  and  prevented  the  aooess,  not  only  of 
^y  additional  liffht  which  mini|;  have  been  obtained  by  the  recent  alteration, 
but  also,  t^  tiie  ]paintiff  alleged,  of  thai  quantity  of  light  wluoh  oame  into  the 
building  in  its  original  state.  The  defendant  (as  was  stated  on  the  motion  f<ur 
a  new  trial)  offered  evidence  to  shew  that  the  alteration  in  the  mode  of  admit- 
ting light  to  the  plaintiff's  building  was  injurious  to  the  defendant's  adjoining 
property;  such  eridenoe,  however,  was  not  received.  The  Lord  Chief  Justice 
left  it  to  the  jury  to  say  whether  the  apertures  were  originally  placed  there  on 
purpose  to  admit  light,  and  whedier  the  deifendant  had  obstructed  any  portion 
of  the  light  admitted :  and,  in  case  of  their  inding  in  the  affirmative  on  these 
questions,  he  directed  them,  if  the  light  now  fell  short  of  the  quantity  before 
enjoyed  by  the  plaintiff  for  the  use  *of  his  bam,  to  dve  damages  for  P327 
such  diminution.  The  jury  found  a  verdict  for  the  plaintiff,  damages  '- 
271,  In  the  ensuing  term  Thenger  moved  for  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  had,  first,  on  the  ground  of  misdirection,  on  which  point  he 
contended  that  the  proof  given  respecting  the  apertures  in  the  bam  did  not  en- 
^tle  the  plaintiff  to  any  enjoyment  of  windows  whidi  admitted  light  more  ex- 
tensively and  in  an  entirely  different  manner ;  and  that  no  license  for  such  an 
enjoyment  could  be  presumed  from  the  license,  if  proved,  to  have  crevices  in 
the  wall  of  a  barn;  and  he  referred  to  Martin  v,  &obIe,  1  Camp.  322,  and  1 
Com.  Dig.  Action  on  the  Case  for  a  Nuisance,  C.  (p.  294,)  where  it  is  said,  '<  So, 
an  action  upon  the  case  does  not  lie,  if  the  defendant  prevents  an  excess  in  the 
plaintiff  in  using  his  right :  as  if  A.  had  lights  in  an  ancient  house,  and  he  re- 
builds his  house,  and  makes  lights  in  other  places,  and  larger,  to  the  inconve- 
nience of  the  plaintiff."  And  he  stated,  secondly,  that  the  defendant  had  of- 
fered evidence  as  to  the  injurious  .nature  of  the  new  openings,  which  had  been 
rejected.     A  rule  nisi  was  granted,  against  which,  in  this  teim,(a) 

Plait  and  S»  B,  Harrison  shewed  cause,  and  contended  that  the  plaintiff, 
although  he  had  no  right  to  prejudice  the  defendant  by  his  alterations,  was,  at 
all  events,  entitled  to  the  enjoyment  of  as  much  light  after  he  made  the  win- 
dows as  before,  to  which  point  they  cited  the  dictum  of  Wilmot,  C.  J.,  in  Dou- 
gal  V,  '^'Wilson,  2  Wms.  Saund.  175.  [Lord  Denman,  C.  J.  In  Martin  r:,cg28 
V,  Goble,  1  Camp.  322,  the  holding  was,  that  the  plaintiff  was  entitled  ^ 

(a)  May  eth.    Before  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Goleridge,  Js. 
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to  the  niAe  qiuuitily  of  light  in  the  new  state  of  things  as  was  neoessaty  in  the 
old  for  the  hnshotese  Uien  earned  on.] 

Then^^f  eottra.    The  ebdm  of  aneient  lights  oonld  not  he  sapported  under 
the  eiioamstancea  of  this  ease,  eveD  if  the  former  apertures  were  made  on  pur* 
pose  to  admit  licht.    The  mode  of  admitting  Dght  was  completely  changed. 
The  pkdntiff  mieht  as  reasonahly  have  clahned  to  torn  the  orevices  of  his  ham 
into  eottage  wiadows.     [Lord  Denman,  0.  J.    They  might  overlook  the  neighr 
bouring  premises ;  it  does  not  appear  that  these  openings  could.]    The  right  to 
have  a  particular  opening  to  admit  light  is  established  by  twenty  years  enjoy- 
ment; because  the  attention  of  the  neighbour  is  called  to  it^  and,  if  he  has  ac- 
quiesced in  the  enjoyment  for  twenty  years,  he  is  presumed  to  have  granted  the 
privilege  of  having  it  unobstructed.     But,  if  the  manner  of  introducing  the 
light  M  totally  altered,  it  cannot  again  be  presumed  Uiat  there  was  a  grant  for 
a  mode  of  enjoyment  entirely  different  from  the  first.     Where  there  is  a  mere 
enlaigcmeot,  the  amount  of  ezAees  can  be  ascertained  and  reduced;  but  for  an 
alteration  fike  that  of  changing  crevices  into  windows  there  is  no  such  remedy. 
It  is  only  contended-,  on  the  other  side,  that  the  plaintiff  might  make  the  alte- 
mtion  if  it  did  not  prejudice  his  neighbour.    The  defendant  should  have  beew 
permitted  to  shew  that  it  did  prejuaice  him.     [LittlbdalB,  J.    The  statute 
2  &  3  W.  4,  c.  71,  s.  8,  enacts,  that  when  the  access  of  light  to  any  building 
^ngi  ^Bball  have  been  actually  enjoved  therewith  for  twenty  years  without  in- 
-^  terruption,  the  right  thereto  shall  be  deemed  indefeasible.     Perhaps  you 
will  oontend  that  that  means  the  same  individual  building,  or  a  building  of  the* 
same  kind.]    It  is  not  necessary  to  ffo  so  ^.    This  case  may  be  put  upon  the* 
same  grounds  as  Moore  v.  Bawson,  9  B.  &  C.  882,  where  a  partv  having  pulled^ 
down  a  baildinff  in  which  he  had  an  andent  window,  and  erected  something  en- 
tirely different  in  its  place,  was  held  to  have  abandoned  his  right  of  having  sttch* 
window.     [CoiOBiDQB,  J.,  referred  to  Ootterell  v,  Griffiths,  4  Esp.  69.    The'^ 
alteration  there  was  merely  the  removal  of  a  blind  from  a  window,  not  a  total' 
change  in  the  mode  of  enjoyment,«as  in  this  case.    [Lord  Dekuan,  0.  J.    We* 
will  speak  to  the  Lord  Chief  Justice  as  to  the  rejection  of  evidence.    If  the  de-^ 
feadant  offered  to  prove  that  the  present  mode  of  enjoying  the  li^t  was  more' 
prqudicial  to  him  than  the  former,  and  that  evidence  was  rejected,  I  cannot* 
say  that  the  ruling  was  not  wrong.(a)]  Oitr,  adv.  vuU. 

Lord  DsNliAN,  0.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  the  case  for  stopping  ancient  lights,  tried  before  the 
Lord  Chief  Justice  of  the  Common  Pleas  at  Hertford.  The  verdict  was  for  the* 
*3801  P^^^^^^^f  ^'^^  ^  ^^  ^^  ^'^^  obtained  for  a  new  trial  fer  ^misdirectiott 
•I  and  rejection  of  evidence.  The  misdirection  im|Hited  was  that  it  was 
left  to  the  jury  to  consider  the  case  of  enjoying  the  light  obstructed  before  the 
obstmetiott  was  not  material  to  be  considered,  provided  the  plaintiff  were  de- 
prived by  the  defendant's  act  of  the  same  quantity  of  light  as  he  hsd  enjoyed 
before.  The  evidence  said  to  be  rejected  was  intended  to  shew  that  the  mode 
of  enjoyment  had  been  essentially  sltered  by  the  plaintiff  himself,  to  the  incon- 
veaienee  or  injury  of  the  defendant. 

The  learned  Chief  Justice  has  reported  to  us,  that  tiie  question  he  left  to  the 
jury  was,  whether  the  apertures  in  the  wall  of  the  plaintiff's  tenement  were 
placed  there  on  purpose  to  admit  the  light,  and  whether  the  defendant  had  ob- 
structed any  portion  of  the  light  admitted.  He  does  not  recollect  any  evidence 
bring  tendered  of  alterations  made  by  the  plaintiff  as  above-mentioned;  we 
think  it,  however,  clear  that  the  point  was  made,  and  that  the  jury  were  npt  re- 
quired by  the  jud^  to  conrider  whether  the  plaintiff  had  essentidly  varied  the 

(a)  Lord  Denman,  G.  J.  referred  to  a  case  in  which  it  was  held  (against  the  decision  of 
Bnrroogh,  J.  at  niai  priug),  that  an  alteration  made  by  the  plaintiff  in  his  mill-wheelB  did 
not  prevent  him  fh>m  maintaining  an  action  for  distarbance  in  his  enjoyment  of  the  accus- 
tomed flow  of  water.    Probably  Saaaders  «.  Newman,  1  B.  ^  AU.  25a. 
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manner  in  wbioh  the  light  was  enjoyed.  His  lorddiip  fiirther  stated,  that  he 
was  not  satisfied  with  the  verdict,  and  thonffht  it  not  justified  by  the  evidence. 
Under  idl  these  circumstances,  we  think  the  defendant  entitled  to  a  new  trial, 
ilt  is  enough  to  say  that  a  party  may  so  alter  the  mode  in  which  he  has  been 
permitted  to  enjoy  this  kind  of  easement,  as  to  lose  the  right  altogether;  and, 
n  this  case,  some  part  even  of  the  plaintiff's  proofs  made  it  proper  that  the 
opinion  of  the  jury  should  be  taken  on  that  subject.  Rule  absolute. 
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Tenant,  by  written  agreement  under  which  he  took  the  premises,  engaged  to  pay  taxea 
which,  by  atatate,  were  due  from  the  landlord.  He  made  default ;  and  the  landlord, 
having  been  obliged  to  pay,  sued  him  for  the  amount,  as  money  paid  to  his  use :  Held, 
that,  as  the  landlord  was  originally  liable  for  the  taxes,  and  exempted  from  them  only 
by  agreement  with  the  tenant,  he  should  have  declared  specially  on  such  agreement, 
and  could  not  recover  on  the  indebitatus  assumpsit 

A  promise,  made  by  defendant  after  action  brought,  to  give  a  cognovit,  is  no  evidence  of 
an  account  stated  before  action  brought. 

Debt  for  money  paid  and  laid  out,  and  on  an  aocount  stated.  Plea,  nil  debet. 
At  the  trial  Patteson,  J.,  at  the  sittings  in  Middlesex  after  Easter  term,  1834, 
the  facts  appeared  to  be  as  follows.  The  plaintiff  let  a  house  to  the  defendant 
under  a  written  agreement  by  which  the  defendant  undertook  to  pay  42/.  a  year 
rent,  "  free  and  clear  from  all  land-tax  and  parochial  taxes.  The  defendant 
held  the  premises  twelve  months  and  then  left  them,  not  paying  the  land-tax 
or  poor-rates.  Upon  his  refusal  to  discharge  these,  the  collector  of  land-tax 
recovered  the  arrears  of  that  duty  from  the  succeeding  tenant,  and  the  collector 
of  poor-rate  distrained  for  the  year's  rates  upon  the  plaintiff's  receiver  of  rents, 
pursuant  to  a  local  act  for  the  parish  in  which  the  premises  were  situate,  vis., 
11  O.  4,  c.  X.,  ss.  92,  93,  (local  and  persona],  public,)  for  regulating  the  affairs 
of  the  parishes  of  St.  Giles  in  the  Fields  and  St.  Oeorge,  Bloomsbury,  by  which 
the  landlords  of  certain  houses  are  subjected  to  the  poor-rate,  but  it  is  enacted 
that  the  person  authorised  to  receive  or  collect,  or  the  person  receiving  or 
collecting  the  rents,  shall  be  compellable  to  pay  the  rates,  unless  the  real  land- 
lord shall  declare  himself  and  pay,  or  shall  be  distinctly  or  certainly  known  to 
be  such  by  the  vestrymen,  &c.(a)  The  rates  were  paid  by  the  receiver  on  the 
plaintiff's  aocount,  and  the  plaintiff  reimbursed  the  new  tenant  for  the  land-tax 
*levied  upon  him.  The  action  was  brought  to  recover  the  amount  so  r^cooo 
paid  ]  and  it  was  proved  that  the  defendant,  after  the  commencement  of  ^ 
the  action,  had  promised  to  give  the  plaintiff  a  cognovit  to  settle  it,  but  had  not 
done  so.  For  the  ctefendant  it  was  objected  that,  if  he  was  liable  to  the  present 
claim,  he  was  so  by  virtue  of  the  special  agreement,  and  that  the  declaration 
should  have  been  framed  upon  that.  For  the  plaintiff  it  was  urged  that,  the 
contract  having  been  determined,  a  count  for  money  paid  was  sustainable,  and 
further,  that  the  promise  to  give  a  cognovit  was  proof  of  an  account  stated. 
The  learned  Judge  was  of  opinion  that  there  was  no  proof  of  an  account  stated, 
and  that  the  evidence  did  not  support  the  count  for  money  paid  to  the  defendant's 
use,  inasmuch  as  the  defendant  was  never  liable  for  the  tax  or  rate  to  any  per- 
son but  the  plaintiff.  He  therefore  directed  a  nonsuit,  giving  leave  to  move  to 
enter  a  verdict. 

HutchinMn  moved  accordingly  in  Trinity  term,  1834,  and  cited  (as  to  the 
count  for  money  paid)  Exall  v.  Partridge,  8  T.  R.  308,  Dawson  t;.  Linton,  5  B. 
&  Aid.  521 ;  and  Brown  v.  Hodgson,  4  Taunt.  189.  He  also  relied  upon  the 
offer  of  a  cognovit  as  evidence  of  an  account  stated.     [Taunton,  J.  The  offer 

(a)  See  the  clauses  cited  in  Rex  v.  Dyer,  2  A.  &  E.  607,  608. 
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of  a  oo^OTit  is  matter  sabflequent  to  the  suine  ont  of  the  writ.]  It  Bbews  a 
pre-eziflting  demand.  [Lord  Denman,  C.  J.  It  does  not  follow  that  there 
had  been  an  account  stated.  Ltttledale,  J.  To  support  that  allegation,  there 
should  have  been  something  of  a  settlement  before  the  action  was  brought.]  On 
^cooQ-i  the  ^question  as  to  the  oount  for  mon^y  paid,  the  Court  granted  a  rule 
'^  nisi. 
Alexander  now  shewed  cause.  The  nonsuit  was  right.  Unless  by  special 
agreement,  the  defendant  was  not  liable  either  for  land-tax  or  poor-rate.  The 
landlord  is  chargeable  with  the  one,  by  deduction  from  his  rent,  under  the  land- 
tax  act,  38  O.  3,  0.  5,  s.  17,  and  the  landlord  or  receiver  of  the  rents  is  liable 
to  the  other  by  the  local  act,  11  O.  4,  c.  x.  ss.  92, 93.  To  support  a  oount  for 
money  paid,  it  must  be  shewn  that  the  demand  was  one  to  which  the  defendant 
was  primarily  liable.  [Patteson,  J.  The  defendant's  agreement  here  made 
him  liable  as  between  him  and  the  landlord,  but  not  as  to  other  parties.  The 
plaintiff  pays  his  own  debt,  which  the  defendant  had  agreed  to  pay,  and  then 
alleges  that  he  has  made  the  payment  to  the  defendant's  use.]  Agaiu,  where 
there  is  a  special  contract  still  subsisting,  upon  which  the  action  might  be 
brought,  a  general  indebitatus  count  is  not  applicable.  Cooke  v,  Munstone,  1 
New  Rep.  351,  and  Lightfoot  v.  Creed,  8  Taunt.  268,  are  authorities  on  this 
point,  which  is  also  illustrated  by  Child  v.  Morlev,  8  T.  R.  610 ;  Exall  v.  Part- 
ridge, 8  T.  R.  308,  is  distinguishable :  there  the  defendants  were  originally 
liable  for  the  rent  which  the  plaintiff  paid.  And  Lord  Kenyon  said,  <<  Some 
propositions  have  been  stated,  on  the  part  of  the  plaintiff,  to  which  I  cannot 
assent.  It  has  been  said,  that  where  one  person  is  benefitted  by  the  payment 
of  money  by  another,  the  law  raises  an  assumptit  against  the  former  :  but  that 
I  deny  :  if  that  were  so,  and  I  owed  a  sum  of  money  to  a  friend,  and  an  enemy 
MOA^i  chose  to  pay  *that  debt,  the  latter  might  convert  himself  into  my  deb- 
^^J  tor,"  (creditor)  "  nolens  volens."  In  Brown  v,  Hodgson,  4  Taunt.  189, 
the  goods  for  which  the  plaintiff  paid  had  actually  been  received  by  the  defend- 
ant, and  he  was  liable  to  pay  for  them  at  the  time  when  the  payment  was  made 
by  the  plaintiff.  -  In  Dawson  v.  Linton,  5  B.  &  Aid.  521,  the  landlord  was  the 
person  ultimately  liable,  under  the  drainage  act,  to  the  tax  which  the  plaintiff, 
his  tenant,  paid.  Here  the  tenant,  the  defendant,  was  not  liable,  except  by  the 
special  agreement  between  him  and  the  plaintiff. 

Sir  TVf  W.  FoUett,  contrd.  It  is  not  necessary  to  the  action  for  money  paid, 
that  the  defendant  should  be  primarily  liable  to  the  person  receiving  the  pay- 
ment ;  it  is  enough  if  he  was  bound  to  reimburse  the  plaintiff;  and  in  all  the 
cases  the  real  question  has  been  whether  or  not  the  plaintiff  was  compelled  to 
pay  the  money:  because,  if  he  was  so,  the  defendant  as  between  himself  and  the 
plaintiff,  was  bound  to  repay  it.  The  plaintiff  here,  as  landlord,  was  so  compel- 
led, and  may  therefore  recover  against  the  defendant,  for  money  paid  to  his  use. 
In  Williamson  v.  Henley,  6  Bing.  299,  the  plaintiff  defended  an  action  for  some 
money  which  he  had  delivered  over  to  the  defendant  Henley  at  his  request,  and, 
being  obliged  to  pay  the  sum  and  costs,  he  was  held  entitled  to  recover  the 
amount  from  Henley,  upon  a  special  count  alleging  Henley's  agreement  to  in- 
demnify ;  but  Tindal,  C.  J.  at  the  same  time  expressed  a  strong  opinion  that  he 
might  have  recovered  on  a  general  count  for  money  paid.  [Patteson,  J.  It 
^oQci  appears  in  that  case  that  the  action  '''was  defended  at  Henley's  request. 
J  If  a  man  pays  a  debt  for  another  at  his  request,  no  doubt  he  may  recover 
the  amount  as  money  paid.]  The  costs  of  the  action  never  were  a  debt  of 
Henley's.  In  Lightfoot  v.  Creed,  8  Taunt.  268,  Gibbs,  C.  J.,  said,  <<  An  action 
for  money  paid,  cannot  be  maintained,  unless  there  be  a  request  to  pay  it,  either 
express  or  implied.  This  was  a  special  contract  by  the  defendant  to  transfer 
stock,  for  breach  of  which,  the  plaintiff  might  recover  unliquidated  damages. 
He  does  not  do  that,  but  affects  to  liquidate  the  damages  by  purchasing  the 
stock,  and  sues  the  defendant  for  the  difference,  as  money  paid  to  his  use ;  but 
it  is  paid  without  authority."     Here  such  authority  may  be  presumed  from  the 
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facts ;  and  the  paymeiit  bj  the  plaintiff  who  wm  not  volonkoy  tad  offici<Aia, 
bat  qompelled  by  the  defendant's  fiiolt.  In  Child  v.  Morl^j,  8  T.  B.  610,  L(nd 
Kenyon,  when  describing  the  point  of  view  in  which  the  case  appeared  molt 
favourably  to  the  plaintiff,  said,  '<  I. considered  that  his  paying  the  diffdnmoea 
under  snob  ciroomstances  was  npt  altogether  a  volnntary  act,  but  done  vnder  the 
pressure  of  a  situation  in  which  he  was  itvolved  by  the  defendant's  breach  of 
&ith/'  That  case  does  not  bear  out  the  pr^^KMition  that  an  aetioa  for  uwney 
paid  will  not  lie  unless  the  defendant  was  prinuurily  liable.  In  Ezall  v.  Fmt- 
tridge,  8  T.  R.  808,  the  pluntiff  left  his  oarrie^e  upon  premises  demised  to 
lessees,  two  of  whom,  with  the  plaintiff 'sknowle^,  had  assigned  tlieir  int^est 
to  the  third,  and  the  carriage  was  seised  l^  the  landlord  for  rent  due  under  the 
lease,  whereupon  the. plaintiff  paid  the  rent  to  redeem  his. property,  and  sued  the 
three  lessees  for  money  paid  to  their  use.  Lord  Keoyon  *there  said,  rn^^Q 
"  As  the  plaintiff  put  his  goods  on  the  premises,  knowing  the  interests  V- 
of  the  defendants,  and  thereby  placed  himself  in  a  »tuation  where  he  was  liable 
to  pay  this  money,  without  the  conourrence  of  two  of  the  de&odapts,  I  thought 
at  the  trial  it  was  money  paid  to  the  use  of  the  other  defendant  only ;  but  on 
that  point  I  have  since  doubted ;  and  I  rather  think  that  the  opinion  I  gave  at 
the  trial  was  not  well  founded."  And  Grose,  J.  said,  ''  The  plaintiff  could  not 
have  relieved  himself  from  the  distress  without  pi^jdng  the  rent :  it  was  net 
therefore  a  voluntary,  but  a  compulsory  payment.  Under  these  cironmstances, 
the  law  implies  a  promise  by  the  three  defendants  to  repay  the.plaintiff.''  Daw- 
son v.  Linton,  5  B.  &  Aid.  521,  was  a  case  similar  to  the  present^  except  that 
the  defendant  there  was  liable,  not  by  an  agreement,  but  by  a  local  act  of  par- 
liament. The  real  ground  of  the  decasion  there  was,  that,  as  between  the 
parties  to  that  suit,  the  defendant  was  the  person  liable  to  pay  the  tax,  which  the 
plaintiff  had  paid  under  compulsion.  So  in  Brown  v,  Hodgson,  4  TaiOnt.  189, 
Mansfield,  C.  J.,  in  giving  judgment  observed  that  this  was  ''  not  the  case 
of  a  man  officiously  and  without  reason  pitying  money  for  another.''  With  re- 
spect to  the  form  of  the  action,  as  now  broi^eht,  the  law  will  imply  a  request  on 
the  part  of  the  defendant,  where  a  debt  which  he  was  bound  to  pav  is  discharged 
by  the  plaintiff.  [Patteson,  J.  In  the  present  case  the  landlord,  who  sues, 
was  the  party  liable  to  pav  by  the  statutes,  though  by  agreement  he  and  the 
tenant  changed  places :  the  fallacy  in  the  argument  lies  in  passing  ofver  the 
&ct  that  the  tenant  was  not  liable  '^'but  for  the  agreement.]  It  is  suffi-  r^37 
cient  that  this  was  a  compulsory  payment  of  a  debt  for  which  the  de-  '- 
fendant  was  liable.  [Colebiboe,  «f.,  referred  to  Schlencker  v.  Mossy,  B  "B-t 
C.  789.  Patteson,  J.  I  did  not  put  the  present  case  upon  the  question  of 
voluntary  or  compulsory  payment.] 

Sir  W,  W,  FdleU  also  referred,  after  the  conclusion  of  the  argument,  to  1 
Cbitty  on  Pleading,  p.  384, 5th  ed.  (350,  6th  ed.)y  and  the  authorities  there  col- 
lected, and  to  Fisher  v.  Fallows,  5  Esp.  N.  P.  C.  171,  and  Coleridge,  J.,  men- 
tioned Carter  v.  Carter,  5  Bins.  406.  Cur,  adv.  vulL 

Lord  Denman,  C.  J.,  now  delivered  the  Judgment  of  the  Court. 

The  plaintiff  in  this  case  had  demised  a  house  to  the  defendant,  at  a  certain 
rent,  clear  of  land  tax  and  of  all  parochial  taxes,  by  a  written  agreement.  The 
defendant  quitted  the  premises  at  the  end  of  his  year,  bavins  paid  his  rent,  but 
leaving  the  land-tax  and  rates  unpaid.  The  plaintiff  relet  the  house ;  the  new 
tenant  was  obliged  to  pay  the  land-tax ;  and  the  plaintiff's  agent,  under  a  local 
act  of  parliament,  was  distrained  upon  for  the  rates,  and  paid  them  :  both  these 
sums  were  repaid  to  the  parties  by  the  plaintiff.  This  action  was  brouffht  to 
recover  the  amount  of  the  land-tax  and  rates,  as  money  paid  to  the  defendaDt's 
use.  It  was  objected,  at  the  trial,  that  the  form  of  action  was  misconceived, 
and  that  the  defendant,  though  liable  on  his  agreement  to  pay  the  whole  amount 
of  the  rent,  '^'including  the  rates,  could  not  be  cbarsed  with  this  money  1-4:000 
as  paid  to  his  use.  My  brother  Patteson,  being  of  this  opinion,  directed  *- 
a  nonsnit,  which  w£  think  right. 
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Tke  only  doubt  we  Mi  in  die  ceiune  of  Hke  MXgaxDBOi  arote  ftom  tiie  caseoof 
Brown  «.  Hodgaoiiy  4  Taunt.  189,  and  Dawaon  v.  linton,  5  B.  &  Aid.  521, 
which  senned  nearly  to  resemble  the  present.  In  the  former  case  the  nlaintiff| 
a  carrier,  having  by  mistake  deUvered  A.'s  goods  to  B.,  who  made  them  his  own^ 
paid  A.  the  pdoci  and  was  afierwards  allowed  to  recover  it  from  B.  as  montt^ 
paid  to  hia  nae.  But  this  was  in  fact  mon^  paid  to  his  osci  for  it  was  in  dis- 
ehaigeof  hisdtbtto  A. ;  and  it  mi^  be  finrly  aaid  to  have  been  paid  at  his  instance^ 
becanse  he  knew  that  the  plaintiff's  mis&ke,  in  delivering  thegoods  to  him, 
made  the  plaintiff  liable  to  pay  the  price  to  the  true  owner,  ma  so  receiving 
the  goods  may  be  considered  as  equivalent  to  sajixig,  ^'  If  you  pay  him  (tm  you 
mw  be  oeaapeUed  to  do)  f<nr  the  gooda,  I  will  leimbBne  you.'^  in  the  eaae 
berore  us,  the  defendant  was  not  liable  to  pay  the  money  to  any  one  but  the 
plaintiff,  and  that  was  by  virtue  of  the  i^reement. 

In  Bawson  v,  Linton,  5  B.  &  Aid.  521,  goods  of  the  pluntiff,  an  out^gmng 
tenant,  left  by  him  on  his  farm,  were  distrained  for  a  tax  made  payable  by  the 
tenant,  but  which  the  local  act  gave  him  power  to  deduct  from  his  rent  The 
plaintiff  paid  the  tax  to  redeem  his  goods,  and  the  Oouit  thou^t  that  money 
paid  to  the  landlord's  use,  because  the  landlord  was  ultimately  liable.  The  d^ 
JM001  ^^^^  ^'^i  ^^  ^®  money  was  paid  to  the  use  of  the  tenant  ^or  the  time 
-^  being,  who  was  primarily  liable.  But  here  the  plaintiff's  payment  re- 
lieved the  defendant  from  no  liability  but  what  arose  from  the  contract  between 
them.  The  tax  remuned  due  by  his  default,  which  would  give  a  remedv  on  the 
agreement ;  but  it  was  paid  to  one  who  had  no  claim  upon  him,  and  therefore 
not  to  his  use.  Bule  discharged* 
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In  this  term,  Banl  Uiontagu^  of  Gru^i  Inn^  Esquire^  was  appointed  one  of 
His  Majesty's  Counsel. 


END  or  XASIXE  TSRM. 


*340]  *EASTEEVACATION* 

IN  THE  EXCHEaUER  CHAMBER. 

(EsBOB  noM  THS  King's  Bench.) 

DOE  on  the  Demise  of  JOHN  ANDREW  OALUNI  ogavMt  ARTHUR 
OALLINI,  FRANCIS  ALBERT  OALUNI,  and  MARY  GALLINL 
Thwr$dayj  May  14. 

Tegtator,  seized  in  fee  of  seyeral  estates,  deyised  them  to  tnisteei  in  fee,  upon  tratt  to 
permit  his  sons  and  daughters  respectively  and  sererally  to  receive  the  rents  and  profits 
of  the  respective  estates ;  with  a  clause  for  preserving  contingent  remainders.  And 
from  and  immediatelj  after  the  decease  of  any  of  his  said  children,  the  testator  devised 
the  estate  limited  to  him  or  her  for  life  nnto  or  among  his  or  her  child  or  children  liv- 
yig  at  his  or  her  decease,  for  their  natural  lives  as  tenants  in  common,  but  with  equal 
braefit  of  snrvivoFship  among  the  rest  of  the  said  children  if  more  than  one,  and  any 
one  of  them  should  die  without  leaving  issue ;  the  child  or  children  of  each  son  or 
daughter  taking  the  rents  and  profits  of  his  or  her  parent's  estate  only. 
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And  from  and  after  the  decease  of  all  the  children  of  each  of  hib  sons  and  daughters  iri1&- 
oat  issue,  he  gare  the  estate  or  estates  to  them  respectiyely  limited,  to  and  among^  all 
the  issue  of  such  child  or  children  during  their  lives  as  tenants  in  common,  and  to  de- 
scend in  like  manner  to  the  issue  of  his  said  sons  and  daughters  respectively,  so  long 
as  there  should  be  anj  stock  or  offspring  remaining. 

And  for  default  or  in  failure  of  issue  of  any  of  his  said  sons  and  daughters,  he  devised  tliB 
estate  limited  to  him  or  her  dying  without  issue,  to  the  survivors  of  his  sons  and 
daughters,  for  their  respective  lives,  as  tenants  in  common ;  and  after  their  respective 
deaths  to  the  children  of  the  survivors  of  them  during  their  respective  lives  as  tenants 
in  common,  with  such  benefit  of  survivorship  as  aforesaid ;  and  after  the  decease  of  all 
of  them,  to  the  issue  of  such  children,  in  like  manner  as  the  testator  had  devised  the 
original  estate  of  each  of  the  sons  and  daughters. 

And  for  default  or  in  failure  of  issue  of  all  his  sons  and  daughters  but  one  he  devised  all 
the  estates  to  that  one  in  fee. 

Held  that,  under  this  devise,  a  son  of  the  testator  did  not  take  an  Immediate  estate  tail 
in  the  premises  devised  to  him,  but  an  estate  for  life,  with  remainder  in  tail  to  his  cbil« 
dren  as  tenants  in  common,  remainder  to  himself  in  tail. 

The  plaintiff  in  error  broaght  ejectment  against  the  defendants  in  error  in  the 
Court  of  King's  Bench,  for  lands  in  the  county  of  Berks.  The  cause  came  on  for 
trial  at  the  Berkshire  Summer  assizes,  1832,  when  a  special  verdict  was  agreed  to. 
The  verdict(a)  stated  *that  Sir  John  Andrew  Gallini,  being  seised  in  fee  of  pitg^i 
the  premises  after-mentioned,  by  his  will,  dated  October  19th,  1799,  de-  *• 
vised  all  his  lands  in  Berkshire,  two  messuages  in  Hanover  Square,  and  also  Lis 
estates  in  France,  to  certain  persons  named,  and  their  heirs,  in  trust  to  permit  his 
fion  Francis  to  receive  the  rents  and  profits  of  the  said  lands  in  Berkshire  (except 
certain  timber,  which  was  devised  to  the  trustees  upon  distinct  trusts),  for  and 
during  his  natural  life,  he  providing  for  the  maintenance  of  the  testator's  wife, 
Lady  Betty  Gallini,  during  her  natural  life :  and  in  further  trust  to  permit  the 
testator's  daughter  Jesse  to  receive  the  rents  and  profits  of  one  of  the  messuages 
in  Hanover  Square,  and  to  have  the  use  of  the  stable,  &c.,  behind  the  same,  for 
and  during  her  natural  life :  and  upon  like  trusts  as  to  the  otl^er  parcels  of  the 
devised  premises  severally,  for  his  daughter  Louise  and  his  son  John  respectively, 
for  and  during  their  respective  natural  lives.  The  will  then  (after  a  clause  for 
preserving  contingent  remainders)  proceeded  as  follows : 

''  And  from  and  immediately  after  the  decease  of  any  or  either  of  my  said 
.  children  Francis,  Jesse,  Louise,  and  John,  or  in  case  of  such  forfeiture"  (as 
after  mentioned),  <<  I  give  and  devise  the  estate  or  estates  to  him,  her,  or  them 
respectively  limited  for  life  as  aforesaid,  unto  and  among  all  and  every  his,  her, 
or  their  child  or  children  lawfully  begotten,  which  shall  be  living  at  the  time  of 
his,  her,  or  their  decease,  or  bom  in  due  time  afterwards,  for  and  during  their 
natural  lives  as  tenants  in  common,  and  not  as  joint  tenants,  but  nevertheless 
with  an  equal  benefit  of  survivorship  among  the  rest  of  the  said  children,  if 
more  than  one,  and  any  one  of  them  shall  die  without  leaving  lawful  issue,  the  child 
or  children  of  each  of  my  said  sons  and  daughters  taking  the  '^'rents  and  pico^o 
profits  of  his,  her,  or  their  parents'  estate  or  estates  only.  And  from  ^ 
and  after  the  decease  of  all  the  children  of  each  of  my  said  sons  and  daughters 
without  issue,  I  give  and  devise  the  estate  or  estates  to  them  respectively  limited 
as  aforesaid  unto  and  among  all  and  every  the  lawful  issue  of  such  child  or 
children  during  their  lives  as  tenants  in  common,  and  so  descend  in  like  manner 
to  the  issue  of  my  said  sons  and  daughters  respectively,  so  long  as  there  shall 
be  any  stock  or  offspring  remaining.  And  for  default  or  in  faSure  of  issue  of 
any  of  my  said  sons  and  daughters,  I  give  and  devise  the  estate  or  estates  so 
limited  to  him,  her,  or  them  dying  without  issue  unto  the  survivors  of  my  said 
sons  and  daughters,  during  their  respective  natural  lives,  in  equal  shares  as 
tenants  in  common,  subject  to  the  forfeiture  hereinafter  declared ;  and  after  their 

(a)  The  verdict  in  Doe  v.  Alfred  Lambert  Gallini,  which  was  verj  nearlj  the  same  as 
in  this  case,  will  be  found  more  fully  stated  in  5  B.  &  Ad.  621.  That  case  is  reported,  bj 
mistake,  as  Doe  v,  Francis  Albert  Gallini. 
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respoctive  deaths  I  give  and  devise  the  same  to  the  children  of  the  suryiyors  of 
mj  said  sons  and  daughters  daring  their  respective  lives,  as  tenants,  in  common 
with  such  benefit  of  survivorship  as  aforesaid :  and  after  the  decease  of  all  of 
them  to  the  issue  of  such  children,  in  like  manner  as  I  have  before  devised  the 
original  estate  of  each  of  my  said  sons  and  daughters.  And  fer  default  or  in 
failure  of  issue  of  all  my  said  sons  and  daughters  except  one,  I  give  and  devise 
all  my  said  freehold  estates  unto  my  only  surviving  son  or  daughter,  to  hold  him 
or  her,  and  his  or  her  heirs  and  assigns  for  ever/' 

A  clause  was  added,  forbidding  any  of  the  sons  aud  daughters,  or  their  issue 
to  bargain,  sell,  assign,  release,  or  convey,  or  to  charge  with  mortgages,  &c. 
their  interests  under  the  will,  and  declaring  the  said  interests  forfeited  in  such 
event. 

*3431  *'^^  testator  died,  seised,  in  1805.  There  was  issue  of  the  testator, 
-I  living  at  the  time  of  his  decease,  Francis  Cecil  Oallini,  in  the  said  will 
called  Francis  Ghdlini,  his  eldest  son  and  heir  at  law,  and  the  said  two  daughters 
of  the  testator,  Jesse  and  Louise.  John  Oallini  died  in  the  testator's  lifetime. 
Francis  Cecil  Oallini  had  lawful  issue  living  at  the  time  of  the  testator's  death, 
viz.  the  lessor  of  the  plaintiff,  the  defendants  Mary  and  Arthur,  and  another 
daughter. 

Francis  Cecil  Gallini  died  in  1815,  intestate  as  to  real  property.  He  left 
issue  John  Andrew  Gallini  the  lessor  of  the  plaintiff  (his  eldest  son),  the  de- 
fendents  Mary,  Arthur,  and  Francis  Albert  Gallini,  and  another  son,  Alfred 
Lambert  Gallini,  all  of  whom  are  now  living  and  of  age.  Francis  Cecil  Gal- 
lini died  possessed  of  the  Berkshire  estates.  The  lessor  of  the  plaintiff  is 
the  heir  of  the  body  of  Francis  Cecil  Gallini ;  and  on  coming  of  age  in  1822, 
he  was,  by  a  decree  of  the  Court  of  Chancery,  put  into  possession  of  the  rents 
and  profits  of  an  undivided  fifth  part  of  the  said  Birkshire  estates ;  and  the  three 
defendants,  on  their  coming  of  age,  were,  in  like  manner,  respectively  put  into 
possession  of  three  other  undivided  fifth  parts  of  the  said  estates,  which  they 
respectively  claim  under  the  will,  and  still  hold,  adversely  to  the  lessor  of  the 
plaintiff.  The  present  ejectment  was  brought  to  recover  the  three  fifth  parts. 
Another  ejectment  was  brought,  under  circumstances  precisely  similar,  to  re- 
cover the  remaining  fifth  part  from  Alfred  Lambert  Gallini,  and  in  this  also  a 
special  verdict  was  taken. 

The  case  was  argued  in  the  Court  of  King's  Bench,  upon  the  special  verdicts, 

by  XyncA,  for  the  lessor  of  the  plaintiff,  Tal/ourdy  Serjt.  and  Cootef  for  the 

^441  <^®^<^^^^°^ }  ^^^  judgment  was  given  for  the  defendants  below  '^'in  Mi- 

-I   chaelmas  term,  1833. (a)     The  present  case  was  argued,  on  writ  of  error, 

in  the  Exchequer  chamber,  in  Hilaiy  vacation,  lSSb,(h) 

Lynchy  for  the  lessor  of  the  plaintiff,  contended,  as,  oefore,  that  Francis  Cecil 
Gallini,  the  father  of  the  lessor  of  the  plaintiff,  took  an  immediate  estate  tail 
under  the  will.  He  argued  that  the  paramount  intent  of  the  testator,  as  evinced 
by  the  wiU,  was,  that  all  the  lineal  descendants  of  the  sons  and  daughters  res- 
pectively should  take,  from  generation  to  generation,  without  preference,  inter- 
mption  and  postponement,  the  estate  not  going  over  till  there  should  be  a  total 
fiulure  of  issue  of  the  sons  and  daughters :  that  the  testator  always  appeared  to 
have  intended  his  descendants  to  tiuce  successively  for  life  only  (according  to 
the  mode  of  limitation  in  Humberston  v.  Humberston,  1  P.  Wms.  332,  a  pur- 
pose which,  as  tending  to  a  perpetuity,  could  not  be  carried  into  effect ;  and 
that  the  legal  and  paramount  intention,  to  which  the  other  must  yield,  was  to 
be  effectuated  by  holding  that  the  testator's  sons  and  daughters  took  estates 

(a)  Doe  dem.  Gallini  v,  Gallini,  6  B.  &  Ad.  621. 

\b)  Feb.  2d,  before  Tindal,  0.  J.,  Lord  Abinger,  C.  B.,  Park,  Bosanqnet,  and  Gaselee, 
Js.,  and  Bolland,  B.  The  case  was  argued  in  great  detail  on  both  sides,  but  it  has  not 
been  thought  necessary  to  follow  the  argument  throughout,asmany^  parts  of  it  were  urged 
in  the  case  in  K.  B. ;  and  the  clauses  of  the  will  are  very  fully  discussed  in  the  judgment 
ofthe  Court  of  Error. 
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tail.  Oa  the  stiborduiatioii  of  tbe  Mcondftry  to  ilhd  principal  ihieiity  and  tke 
mode  of  oonstraing  a  will  so  as  to  render  the  principal  intent  effeotval,  he  eited^ 
in  addition  to  other  caeee  referred  to  in  his  former  ugaiBent,(a)  the  judgmeni 
of  *Wamot,  C.  J.  in  Boe  dem.  Dodson  v.  Grew,  2  Wilg.  828 ;  Wright  ^g^g 
V.  Pearson,  Amh.  858,  the  jndgment  of  Lord  Keeper  Henley  in  King  ^ 
V.  BarcheU,  1  Eden's  Ga.  Oh.  481;  Franklin  v.  Lay,  2  Bligh.  59,  note,  and 
the  comment  upon  Doe  dem.  Strong  t;.  Ooff,  11  Easty  668,  by  Lord  Redeadale 
in  Jesson  v.  Doe  dem.  Wright,  2  Bligh.  68 :  also  the  rule  there  stated  by  Lord 
Bedesdale,  (page  57,)  ^Uhat  teehnioal  words  shall  have  their  legal  effidct,  unless, 
from  subsequent  inconsistent  words,  it  is  Tery  dear  that  the  testator  meant 
otherwise  ;*'  and  he  obsenred  that,  if  the  paramount  intent  were  not  to  be  ces' 
sidered  as  governing  the  whole  construction  of  a  will,  courts  of  law  would  be 
involved  in  niceties  on  this  subject,  resembling  fhese  whieh  haTS  arisen  in  courts 
of  equity  upon  the  distinction  between  a  le^  devise  and  aa  executory  trust ; 
Papillon  v.  Voice,  2  P.  Wms.  471.  He  urged,  that  it  would  be  contrary  to 
the  testator's  intention  to  hold,  that  upon  the  deaths  df  his  sons  and  daughiem 
the  estates  should  go  to  such  of  their  children  as  might  survive  the  par^ts^ 
and  to  those  childrai  only,  in  tail  ^  a  construction  wmch  would  exclude,  or  at 
least  postpone  to  an  indefinite  period,  the  descendants  of  a  child  not  so  survrr* 
ing.  He  also  observed,  that  the  judgment  of  the  court  below  lefib  it  undecided 
what  estate  the  surviving  children  were  to  take ;  and  that  if  they  took  estates 
for  life  only,  the  sabsequent  limitations  of  the  will,  being  to  the  issue  of  unborn 
children,  would  be  void.  But  he  contended  that,  even  assuming  the  words  of 
the  will  to  be  such  *a8  of  themselves  would  give  an  estate  to  those  chil-  noAfit 
dren  of  the  testator's  sons  and  daughters  who  survived  their  parents,  *■ 
still,  to  accomplish  his  paramount  intent,  and  to  avoid  excluding  the  issue  of 
grandchildren  not  surviving  their  parents,  it  must  be  held  that  estates  tail  were 
given  by  implication  to  the  sons  fuad  daughters.  To  this  point  he  cited  the 
oases  (not  referred  to  in  his  argument  below)  of  Langley  o.  Baldwin,  1  Eq.  Ca. 
Abr.  185;  The  Attomey-General  v.  Sutton,  1  P.  Wms.  754.  8  Bro.  P.  0. 
75  ,*  Evans  dem.  Brooke  v,  Astley,  8  Buir.  1570.  [Bosaiyqukt,  J.  It  is  ques- 
tioned in  2  Powell  obl  Devises,  588,  (3d  ed.)  whether  that  case  be  not  overniied 
by  Foster  v.  Lord  Bomney,  11  East,  594].  The  words  ''for  defai^t  of  sudi 
issue''  distinguish  that  case  from  the  present.  But,  in  fiict,  the^  words  here  do' 
not  give  any  estate  to  the  surviving  grandchildren  exclusively.  The  words, 
''  and  from  and  after  the  decease  of  all  the  children  of  each  of  my  said  sons  and 
daughters  without  issue,  extend  the  previous  devise,  by  implication  to  all  those 
children ;  Hutton  v.  Simpson,  2  Yem.  728.  The  decision  of  the  court  below 
would  tend  to  shake  that  in  Jesson  v.  Doe  dem.  Wright,  2  Bli^h.  1,  which  set^ 
iled  the  law,  after  some  uncertainty  had  been  introduced  into  it  by  the  case  of 
Doe  dem.  Strong  v.  Ooff,  11  East,  668. 

Coote,  for  the  plaintiffs  in  error,  contended  that  Francis  Cecil  Gallini  took  a 
life  estate  only,  with  contingent  remainders  to  his  children  surviving  him,  in 
tail;  cross  remainders  between  such  surviving  children,  in  tail]  remain-  rs^o^y 
der  to  Francis  Cecil  Oallini,  in  tail  (to  let  in  ^he  children  of  'any  of  his  1- 
children  who  might  not  survive  him) ;  remainder  to  the  other  sons  and  daughters 
of  the  testator  for  their  lives ;  remainder  to  their  children  in  tail :  remainder,  ulti- 
mately, to  the  surviving  son  or  daughter  of  the  testator,  in  fee.  He  admitted  that 
the  doctrine  of  a  paramount  intent  superseding  an  inconsistent  particular  intent 
was  not  to  be  controvert^,  if  taken  with  the  qualifications  given  to  it  by  successive 
cases,  since  it  was  first  introduced ;  aiid  that  the  rule  upon  the  subject  was  correctly 
laid  down  in  Jesson  v.  Doe  dem.  Wright,  2  Bligh.  57,  by  Lord  Eedesdale,  whose 

(a)  Robinson  o.  Robinson,  1  Bnrr.  38.  Doe  dem.  Blaudford  v.  Applin,  4  T.  R.  82.  Doe 
dem.  Oandler  v.  Smith,  7  T.  R.  531.  Doe  dem.  Cock  v.  Cooper,  1  East,  229.  Frank  v. 
StOYin,  3  East,  548.  Mnrthwaite  v.  Jenkinson,  2  B.  &  C.  357.  Wollen  v,  Andrews,  2 
Bing.  126.    Mortimer  v.  Vf  est,  2  Sim.  274. 
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statemeiit  of  it  wm,  in  sabstanoe,  repeated  in  the  judgment  of  tbe  Court  of  Eing^s 
Bench  in  thepreBentoftee,  5  B.  &  Ad.  640.  [Lord  AbikqeBi  0.  B.  It  is  almost 
a  truism.]  He  then  proceeded  to  contend  that  the  doctrine,  as  to  general  and 
particular  intent,  had  originally  been  only  descriptiye  of  the  operation  of  the 
nle  in  Shdly's  Case,  1  S^p.  Iu4  a ;  in  the  course  of  which  argument  he  referred 
to  Bobinson  v.  Bobinson,  1  Burr.  SS,  Doe  dem.  Oarrod  v.  (^rrod,  2  B.  &  Ad. 
87,  aod  Doe  dem.  Jones  v.  Davies,  4  B.  ft  Ad.  48 :  also  to  Boe  dem.  Dodson  v. 
Qvewy  2  Wils.  822,  (commented  upon,  as  illustrating  the  doctrine  in  Shelly's 
Case,  in  Feame's  Cont.  Bem.  182,  9th  ed.).  Doe  dem.  Blandford  v,  Applin,  4 
T.  B.  82,  and  Doe  dem.  Candler  v.  Smith,  7  T.  B.  581;  and  to  2  Powell  on 
Devises,  c.  zxyii.  s.  5.,  (P.  552,  3d  ed.  by  Jarman,)  where  the  same  line  of  ar- 
gument is  pursued,  and  the  cases  are  remarked  upon.  He  then  summed  up  the 
roles  by  which  this  case  was  to  be  decided,  as  follows : — ^That  in  wills  technical 
4^Q-|  words  are  in  all  cases  *to  be  taken  in  their  plain  and  natural  sense,  ez- 
-^  oept  when  the  context  shews  clearly  that  the  testator  meant  to  use  them 
in  a  different  sense,  and  th^  they  are  to  be  taken  in  that  s^se.  That  expres* 
sioD0  inoonaistent  with  the  sense  to  be  so  given  to  the  technical  words  are  to  be 
lejected;  but  that  effect  must  be  civen  to  every  word  in  a  will,  so  fluras  is  prac- 
ticable and  as  the  rales  of  law  wifi  permit.  And  he  contended  t&at  in  this  case 
the  intention  of  the  teetator,  without  reference  to  general  or  particular  intent, 
would  be  best  eftctaated,  aocordsng  to  these  rales,  by  construing  the  will  in  the 
manlier  aboye  stated.  He  further  contended  that  the  effect  which  the  defend- 
ants here  sought  to  give  to  the  words  of  the  testator  were  connstent  with  the 
decision  in  l^gley  v.  Baldwin,  1  £q.  Ca.  Abr.  185,  which  let  in  an  estate 
tul  in  renudnder  to  J.  S.,  by  implication  from  the  words,  '^If  J.  S.  should  die 
without  issue  male;"  the  express  devise  there  not  being  to  all  J.  S.'s  sons.  And 
he  referred  to  The  Attorney-General  v.  Sutton,  1  P.  Wms.  754,  and  Stanley  v, 
Leanaid,  1  Eden's  Ch.  C.  87,  as  similar  cases.  [Bosanquet,  J.  In  none  of 
those  is  it  said  that  an  estate  tail  in  remainder  was  given.  Lord  Abikqkr,  C. 
B.  Lord  Keeper  Henley's  judgment  in  Stanly  v.  Lennard,  1  Eden's  Ch.  C. 
87,  is  in  favour  oi  an  immediate  estate  tul.l  Uoote  also  referred  to  the  cases, 
cited  in  the  argument  below,  of  Doe  dem.  Bean  v.  Halley,  8  T.  B.  5,  8  Bro. 
P.  G.  75,  and  nrr  v,  Swindels,  4  Buss.  288,  and  distinguished  the  present  case 
from  Murthwaite  v.  Jenkinson,  2  B.  &  C.  867,  Wofien  v.  Andrewes,  2  Bing. 
126,  and  Mortimer  v.  West,  2  Sim.  274,  also  discussed  in  the  argument  in  the 
Court  of  King's  Bench.  And  he  further  cited  (as  shewine  that,  by  the  terms 
^^o^g-i  of  the  *devise  to  F.  C.  GkJlini's  children,  F.  C.  GaBini  could  take  only 
*^^J  a  life  estate,)  Ivee  v.  Legge,  8  T.  B.  488,  note  (a)  j  (see  Fearae's  Cont. 
Bem.  377,  9th  ed.,)  and  Goodtitle  dem.  Cross  v,  Wodhull,  Willes,  692. 

Ljfnchy  in  reply,  commented  on  the  cases  cited,  and  denied  that  the  doctrine 
as  to  general  and  particular  intent  could  be  identified  with  the  rule  in  Shelly's 
Case,  1  Bep.  104  a,  the  first  being  a  rule  of  oonstruc&n  merely,  the  latter  a 
technical  rule  of  tenure.  Cur.  adv,  vuU, 

TiNDAL,  C.  J.  now  delivered  the  judgment  of  the  court. 

This  case  comes  .before  us  on  a  writ  of  error,  brought  by  the  plaintiff  below 
upon  a  judgment  given  against  him  by  the  Court  of  mng^s  Bench ;  the  question 
for  our  consideration  being,  whether  that  court  has  put  the  proper  construction 
upon  the  will  of  Sir  John  Andrew  Oallini  set  out  in  the  special  verdict. 

The  Court  of  Bang's  Bench  has  decided  that,  under  this  will,  Francis  Cecil 
Oallini,  the  eldest  son  of  the  testator,  did  not  take  an  immediate  estate  tail  in 
poBseeaion,  but  an  estate  for  life  only  \  but  that  his  children  took  several  estates 
tail  in  undivided  shares  as  tenants  in  common.  And  as  John  Andrew  Gallini, 
the  lessor  of  the  plaintiff,  is  the  eldest  eon  and  heir  of  Francis  Cecil  Gallini,  and, 
in  the  character  of  heir  in  tail  alone,  claims  the  whole  of  the  property  in  ques- 
tion, and  as  the  defendants,  beins  two  brothers  and  one  sister  of  the  lessor  of 
the  plaintiff,  claim  adversely  to  him  three  undivided  fifth  parts  of  the  property 
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devised,  the  judgment  *of  the  Court  of  King's  Bench  must  be  affirmed,   r*^'^ 
if  Francis  Cecil  Gallini  took  for  life  only,  and  not  in  tail.  ^ 

And  we  are  all  of  opinion  that  the  construction  put  upon  this  will  by  the 
court  below  is  the  right  construction. 

We  think  it  unnecessary,  upon  this  occasion,  to  enter  into  the  discussion,  in 
what  cases,  and  how  far,  the  particular  intent  in  a  will  must  give  way  to  the 
general  intent  of  the  testator  appearing  upon  the  same  instrument,  when  the 
two  intents  are  inconsistent  with  each  other;  because  we  think  the  construction 
which  has  been  put  by  the  court  below  upon  this  will  is  the  only  one  which 
can  five  effect,  if  not  to  the  whole  of  the  will,  at  all  events  to  so  much  of  it  as 
can  be  legally  carried  into  effect. 

The  question  is,  whether  the  children  of  the  testator  took  estates  tail  in  the 
properties  severally  devised  to  them,  or  whether  they  took  for  life  only  with 
remainder  to  their  children  in  tail,  that  is,  considering  the  question  with  refer- 
ence to  the  particular  premises  for  which  this  ejectment  is  brought,  whether  the 
testator's  son  Francis  Cecil  Gallini  took  for  life  or  in  tail  f 

The  testator  first  gives  to  his  son  Francis,  that  is  Francis  Cecil  Gallini,  an 
express  estate  for  life,  in  the  share  of  the  premises  devised  to  him ;  with  remain- 
der to  trustees  to  support  contingent  remainders;  with  remainder  unto  and 
amongst  all  and  every  his  children,  which  shall  be  living  at  the  time  of  his  de- 
cease, for  and  during  their  natural  lives,  as  tenants  in  common. 

If  we  pause  here,  every  provision  in  the  will  points  directly  against  an  estate 
tail  in  Francis.     There  is  an  express  estate  for  life :  trustees  to  support  contin- 
gent ^remainders ;  remainder  to  such  children  only  as  should  be  living    r^eoc-i 
at  his  death ;  and  to  such  children  for  life  only,  and  to  them  as  tenants   ^ 
in  common. 

The  will  then,  after  providing  for  the  case  of  a  survivorship  amongst  the 
grandchildren,  proceeds  thus :  '^  and  from  and  after  the  decease  of  aU  the  children 
of  each  of  my  said  sons  or  daughters  without  isme,  I  give  and  devise  the  estates 
to  them  respectively  limited  as  aforesaid,  amongst  all  and  every  the  lawful  issue 
of  such  child  or  children  (during  their  lives)  as  tenants  in  common,  and  to  de- 
scend in  like  manner  to  the  issue  of  my  said  sons  and  daughters  respectively,  so 
long  as  there  shall  be  any  stock  or  offspring  remaining.'^ 

It  is  very  difficult,  if  not  altogether  impossible,  to  put  any  intelligible  con- 
struction upon  the  whole  of  this  clause.  It  is  sufficient,  however,  to  observe, 
that  so  far  as  we  have  proceeded  at  present,  there  is  nothing  to  show  an  inten- 
tion that  Francis,  the  eldest  son  of  the  testator,  should  take  a  larger  estate  than 
the  estate  for  life  which  had  been  originally  expressly  devised  to  him,  or  that 
the  estates  for  life  expressly  devised  to  the  grandchildren  should  be  in  any  way 
defeated  by  enlarging  the  eldest  son's  estate  for  life  into  an  estate  tail.  On  the 
contrary,  we  hold  the  necessary  construction  of  those  words  to  be  that  of  enlarg* 
ing  the  estates  for  life  previously  given  to  the  grandchildren,  into  estates  tail 

The  clause  then  follows,  upon  which  the  plaintiff  mainly  relies: — "and  for 
default  and  in  failure  of  issue  of  any  of  my  said  sons  and  daughters,  I  give  and 
devise  the  estate  so  limited  to  him  or  them  dying  without  issue  to  the  survivors, 
&c. ;  and  for  default  and  in  failure  of  issue  of  ail  my  said  sons  and  daughters 
except  one,  I  give  and  devise  all  my  freehold  estates  unto  my  only  surviving 
*son  or  daughter,  his  or  her  heirs  and  assigns  forever."  r^^^2 

Under  this  clause,  it  is  contended  by  the  plaintiff,  that  the  sons  and  ^ 
daughters  of  the  testator  took  immediate  estates  tail. 

The  words,  undoubtedlv,  if  they  had  occurred  without  any  intervening  devise 
to  the  grandchildren,  would  have  been  sufficient  to  have  created  immediate  estates 
tail.  But  there  has  been  in  the  foregoing  part  of  the  will,  not  only  an  express 
devise  to  the  grandchildren  for  life,  but  also  words  sufficient  to  enlarge  such 
estates  for  life  in  the  grandchildrei\  into  estates  tail.  Admitting,  therefore,  the 
argument  of  the  plaintiff's  counsel  to  be  just,  that  if  we  give  to  the  words  "  fail- 
ure of  issue,"  when  applied  to  the  grandchildren  surviving,  the  force  of  enlarg- 
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ing  their  estates  for  life  into  an  estate  tail,  we  ought  to  give  the  same  effect  to 
the  same  words  at  the  end  of  the  devise,  when  applied  to  the  children  of  the 
testator,  and  consequently  that  their  estates  for  life  must  be  similarly  enlarged, 
still  the  question  arises,  whether  such  estate  tail  in  the  sons  and  daughters  of 
the  testator  is  immediate,  or  whether  it  is  not  to  be  postponed  until  after  the 
estate  tail  in  the  children  of  such  sons  and  daughters  has  taken  effect  ? 

If  we  consider  the  clause  of  the  will  last  referred  to,  as  giving  an  immediate 
estate  tail  to  the  children,  the  previous  devise  to  the  grandchildren  as  tenants 
in  comn^on  in  tail  is  defeated.  Whereas,  if  we  hold  the  devise  to  the  children 
of  the  testator  to  be  an  estate  in  tail,  but  to  be  a  devise  in  remainder  only,  in 
that  case  the  limitation  for  life  to  the  children  will  take  effect,  and  the  devise  to 
^ocQ-i  the  grandchildren  as  tenants  in  common  in  tail,  in  remainder ;  and  the 
^  general  remainder  over,  to  ^he  children  of  the  testator  in  tail,  will  also 
take  effect,  and  will  effectually  secure  the  descent  of  the  property  in  the  line  of 
the  testator's  family,  as  long  (to  use  the  testator's  own  expression  in  his  will)  as 
"  there  shall  be  any  stock  or  offspring  of  the  testator  remaining." 

It  is  objected  against  this  construction,  that  if  the  estate  tail  is  given  to  the 
grandchildren  as  purchasers,  and  one  of  them  had  died  in  the  lifetime  of  the  tes- 
tator, and  had  left  issue,  that  issue  could  not  have  inherited,  but  the  devise,  as 
to  such  grandchild,  would  have  altogether  failed  as  a  lapsed  devise. 

It  may  be  admitted,  that  such  would  be  the  consequence.  But  it  is  to  be 
observed  in  reply,  that  as  this  supposed  event  takes  place  in  the  lifetime  of  the 
testator,  it  was  open  to  him  to  make  such  new  disposition  of  his  property  as  he 
might  think  fit  on  this  change  in  his  family  taking  place ;  and  the  argument, 
therefore,  is  not  entitled  to  the  same  weight  as  where  the  construction  put  upon 
a  will  is  such  that  a  failure  in  the  manifest  intention  of  the  testator  must  neces- 
sarily follow  by  an  event  which  takes  place  after  his  death  \  at  which  time  he 
can  have  no  control  over,  and  no  means  of  applying  a  remedy  to,  the  contingency 
which  has  taken  place.  And,  again,  it  is  clear,  that  even  in  the  case  just  above 
Bopposed;  after  fulure  of  the  issue  of  all  the  other  grandchildren,  the  issue  of 
the  grandchild  so  dying  in  the  lifetime  of  the  testator  would  ultimately  take 
under  the  estates  tail  limited  to  the  sons  and  daughters  of  the  testator,  which 
wonld  then  come  into  operation.  It  may,  indeed,  be  urged,  that  a  difficulty  of 
a  similar  nature  may  take  place  under  the  construction  adopted  by  the  Court, 
by  the  failure  of  an  estate  on  a  contingency  which  may  happen  after  the  death 
^3541  ^^  ^^  testator.  *For,  suppose  the  grandchildren  are  held  to  take  as 
*  purchasers  in  tail,  then  the  devise  being  limited  to  such  grandchildren 
as  shall  be  living  at  the  death  of  their  respective  parents,  if  any  grand- 
child should  die,  living  his  parent,  and  leaving  issue,  such  issue  would  not 
take.  To  which  difficulty  the  only  answer  is,  that  this  is  an  express  contingency 
created  by  the  testator  himself,  and  he  cannot,  upon  any  principle  of  construc- 
tion, be  held  to  have  been  insensible  to  that  which  was  its  natural  and  necessary 
consecjuenoe ;  and  in  this  case  also,  as  in  the  last,  the  issue  of  the  grandchild 
BO  dvmg  miffht  ultimately  take  under  the  devise  in  tail  in  remainder  to  the 
children  of  Uie  testator. 

The  two  cases  of  Murthwaite  v.  Jenkinson,  2  B.  &  C.  857,  and  Wollen  v. 
Andrews,  2  Bing.  126,  which  were  relied  upon  by  the  counsel  for  the  plaintiff 
in  the  argument  in  the  C9urt  below,  and,  again,  in  the  argument  before  us, 
kave  been  so  well  and  clearly  distinguished  from  the  present,  by  the  judgment 
f^yen  by  the  Court  of  King's  Bencn,  that  we  feel  it  unnecessary  to  add  any 
thing  upon  that  point,  or,  indeed,  to  give  any  further  observations  on  the  case 
before  us,  except  that  we  think  the  judgment  of  that  Court  the  right  judgment, 
inasmuch  as  it  proceeds  upon  the  construction  of  the  will  which  gives  the 
utmost  possible  effect  to  all  and  every  the  devices  contained  therein. 
We  therefore  think  the  judgment  of  that  Court  must  be  affirmed. 

Judgment  affirmed. 


CASES 

ABGUED  AND  DETEBMINED 
nr  THi 

COURT  OF  KING'S  BENCH, 

AJVD 

UPON  WRITS   OP  ERROR  PROlf  THAT  COURT 

TO  TBI 

EXCHEaUEE   CHAMBER, 

n 

(Krittittj  (Kerm, 

DC  THE  FIFTH  YEAR  OF  THE  REIGN  OF  WUXUM  IV. 


The  Judges  who  uflually  Bat  in  Bano  thifl  term  weiei 

Lord  Dbnman,  0.  J.  Patixson,  J. 

LiTXUBDAja,  J.  WlLUAMS^  J. 


DOBELL  agaifM  HUTCHINSOK  and  HOLDSWORTH,  TWO,  &o. 
Wednesday^  May  27. 

Where  a  eontract  in  writing,  or  note,  exists,  which  binds  one  party  Co  a  contract,  under 
the  Statttte  of  Frauds,  any  subsequent  note  in  writing,  signed  by  the  other,  is  suffident 
to  bind  him,  provided  it  either  contains  in  itaelf  the  terns  of  tha  contract,  or  refers  to 
any  writing  which  contains  them. 

The  purchaser  of  lands  by  auction  signed  a  memorandum  of  the  oontraet,  indorsed  on  the 
particulars  and  conditions  of  sale,  and  referring  to  them.  Afterwards  he  wrote  to  the 
Tender,  complaining  of  a  defect  in  the  title,  referring  to  the  contract  expressly,  and  re- 
nouncing it  The  rendor  wrote  and  signed  sereral  letters,  mentioning  the  property 
sold,  the  names  of  the  parties,  and  some  of  the  conditions  of  sale^  insisting  on  one  oif 
them  as  curing  the  defect,  and  demanding  the  exeoution  of  the  contract :  Held,  that 
these  letters  might  be  connected  with  the  particulars  and  conditions  of  sale,  so  as  to 
constitute  a  memorandum  in  writing,  binding  the  yendor  under  stat,  29  Car.  2,  c.  3,  s. 
4,  although  neither  the  orig^al  conditions  and  particulars,  nor  the  memorandum  signed 
by  the  purchaser,  mentioned,  or  were  signed  by,  the  yendor. 

On  a  sale  of  a  leasehold  interest  of  leads,  described  in  the  particnlan  as  held  fbr  a  term 
of  twenty-three  years,  at  a  rent  of  65i.,  and  as  comprising  a  yard,  one  of  the  conditions 
was,  that  if  any  mistake  should  be  made  in  the  description  of  the  property,  or  any  other 
error  whateyer  should  appear  in  the  particulars  of  the  estate,  such  mistake  or  error 
should  not  annul  or  yitiate  the  sale,  but  a  compensation  should  be  made,  to  be  settled 
by  arbitration.  The  yard  was  not,  in  fact,  comprohended  in  the  property  held  for  the 
term  at  55/.,  bnt  was  held  by  the  yendor  from  year  to  year,  at  an  additional  ront  It 
was  essential  to  the  enjoyment  of  the  property  leased  for  the  twenty-three  years.  It 
did  not  appear  that  the  yendor  knew  of  the  defect.  Held,  that  this  defect  ayoided  the 
sale,  and  was  not  a  mistake  to  be  compensated  for  under  the  abore  condition  j  al- 
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though,  after  the  day  named  in  the  conditions  for  completing  the  purchase,  and  before 
action  brought  by  the  yendee,  the  rendor  procured  a  lease  of  the  yard  for  the  term  to 
the  Tendee,  and  offered  it  to  him. 

Assumpsit.  The  first  count  charged  that  the  defendants,  to  wit  on  the  11th 
June  1832,  put  up  for  side  by  public  auction  certain  premises  stated  and  re- 
^3561  ^P'^^^^  ^7  ^^®  defendants  to  '^consist  of  a  valuable  leasehold  public 
-■  house,  or  small  tavern,  known  as  the  Aberdeen  Arms,''  &c.,  ''  held  for 
a  term  of  which  twenty-three  years  were  unexpired  at  Lady-day  then  last  past, 
at  the  low  rent  of  55/.  per  annum,"  &c.,  and  to  "  comprise  on  the  ground  floor  a 
commodious  bar,"  &c.,  '<  a  small  yard  and  washhouse,"  &c.,  subject  to  certain  con- 
ditions :  namely,  amonest  others,  the  highest  bidder  to  be  the  purchaser ;  that 
the  auction  duty  should  be  paid  in  equal  moieties  by  vendor  and  purchaser ; 
and  that  the  purchaser  should  immediately  pay  a  deposit  of  20/.  per  cent.,  in 
part  payment  of  the  purchase  money,  into  the  hands  of  the  auctioneer ;  also  one 
moiety  of  the  auction  duty ;  and  sign  an  agreement  for  payment  of  the  residue 
on  or  before  the  25th  of  June  1832,  at  which  time  the  purchase  was  to  be  com- 
pleted :  that,  within  one  week  from  the  day  of  sale,  the  vendors  should,  at  their 
own  expense,  deliver  an  abstract  of  the  lease  to  the  purchaser;  that  it  should 
not,  however,  be  required  that  any  other  title  anterior  to  the  lease  should  be  pro- 
duced ;  and  that  upon  payment  of  the  remainder  of  the  purchase  money  at  the 
time  before  mentioned,  the  lease  should  be  assigned  to  the  purchaser  at  his  ex- 
*3571  P^^'^^'  ^^®  plaintiff  *then  averred  that  he  became  the  purchaser  of  the 
-■  premises  on  their  exposure  to  sale,  upon  the  said  conditions,  for  the  price 
of  94/.  10s.,  and  paid  18/.  18s.  for  the  deposit  in  part  of  the  purchase  money, 
and  2/.  5s.  3d.  as  his  moiety  of  the  auction  dutv :  the  declaration  then  stated 
matoal  promises  by  the  parties  to  perform  all  things  on  their  several  parts  as 
purchasers  and  vendors  respectively  to  be  performed ;  and  that  the  plaintiff  had 
been  always  ready  to  perform,  on  his  part,  and  to  pay  the  remainder  of  the 
purchase  money,  and  complete  the  purchase ;  that  a  week  from  the  day  of  sale 
had  elapsed ;  that  nevertheless  the  defendants  had  not  delivered  an  abstract  of 
the  lease;  and  the  plaintiff  had  expended  a  large  sum  in  endeavouring  to 
procure  the  abstract  and  get  the  purchase  completed,  and  had  lost  the 
benefits  of  the  purchase  and  the  use  of  the  moneys  paid  by  him  for  deposit 
and  duty,  and  kept  for  the  completion  of  the  purchase.  In  the  second  count 
the  agreement  was  laid  as  in  the  first  count,  and  performance  by  the  plaintiff 
averred :  and  the  breach  was  laid,  that  the  defendants  had  not,  at  the  time  of 
making  the  promise,  a  valuable  leasehold  public  house,  &c.  (following  the  rep- 
resentation as'in  the  first  count),  nor  had  the  said  defendants  the  premises  at 
the  low  rent  of  55/.,  but  the  same  were  at  a  much  higher  and  larger  rent,  to  wit 
S5/.,  whereby  the  purchase  was  disadvantageous  and  of  no  use  to  the  plaintiff. 
The  third  count  laid  the  breach,  that  the  defendants  had  not  authority  to  sell 
the  public  house  and  premises,  nor  were  possessed  of  the  term  therein,  absolutely 
and  without  condition,  or  at  the  low  rent  of  55/.  There  was  also  a  count  for 
money  lent,  money  paid,  money  had  and  received,  and  on  an  account  stated. 
Pleay  non  assumpsit,  and  issue  thereon. 

*3581  *^  ^^®  ^'^  before  Patteson,  J.,  at  the  Middlesex  sittings  in  Trinity 
-^  term  1834,  it  appeued  that  the  defendants,  who  were  in  partnership  as 
attorneys,  being  possessed  of  certain  premises,  advertised  them  for  sale  by  auc- 
tion on  the  11th  of  June  1832.  The  particulars  of  sale  described  the  premises 
conformably  to  the  representation  set  out  in  the  first  count  of  the  declaration ; 
and,  for  particulars  of  the  premises,  reference  was  made  (amons  other  places)  to 
the  oOaoe  of  the  defendants.  The  conditions  of  sale  were  on  the  same  sheet  as 
the  particulars,  and  contained  the  conditions  mentioned  in  the  first  count  of  the 
declaration,  besides  the  foUowinff,  which  was  the  ninth  condition : — ^That  if  any 
mistake  should  be  made  in  the  description  of  the  property,  or  any  other  error 
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whatever  ehonld  appear  in  the  parltoulaTS  of  the  estate,  anph  mistake  or  enet 
should  not  annul  or  vitiate  the  sale,  but  a  oompenstitiou  er  ^oi^ivalent  shoold 
be  given  or  taken  as  the  case  might  require,  such  compensation  or  equivalent 
to  be  settled  hj  two  referees  or  their  umpire :  and  that  the  decision  of  the  re- 
ferees or  umpiroi  as  the  case  might  be,  should  be  final.  The  propHSFty  was  pot 
up  to  sale  on  the  11th  of  June :  and  the  pkintiff  was  declared  ^e  higbest  bidder 
and  purchaser  at  942.  10<.  He  paid  the  18/..  18t.  fer  the  deposil  to  the  aue-. 
tioneer,  and  he  also  paid  the  2L  7<.  Sd,  for  the  moiety  of  the  auction  duty.  He 
at  the  same  time  signed  an  agreement  bdoned  on  the  particulars  and  eonditioBfl 
of  sale,  which  agreement  was  as  follows : — . 

'<  I  do  hereby  acknowledge  myself  the  pufohaser  cf  the  property  deaeribed  in 
the  within  particulars,  at  and  for  the  price  or  sum  of  04/.  10s. :  and  I  do  hereby 
^undertake  and  agree  to  ]Mrform  my  part  of  the  conditions  therein  speci-  ^^50 


fied ;  in  furtherance  of  which  I  have  this  day  paid  the  sum  of  182.  18f., 
being  the  amount  of  the  deposit^  as  also  the  sum  of  22.  7s,  3(2.,  being  my  mpiety 
of  the  ffovemment  duty.  As  witness  my  hand  this  11th  day  of  June,  1882. 
(Signed)  Isaac  Dobell  (the  phiintiff  ).    Witness  &.  M.  SheppanL" 

The  attesting  witness  was  the  clerk  of  the  auotioneer,(a)  nut  was  not  so  des- 
cribed in  the  attestation.  Neither  the  defendants,  nor  the  auctioneer,  nor  any 
one  on  behalf  of  the  d^ndants,  signed  this  agreement;  ijor  wa^  their  nvne 
mentioned  in  the  agreement,  or  the  conditions,  or  in  the  partmulara,  exo^t  that, 
in  the  last,  the  defendants  were  referred  to  for  particuliffa  aa  above  mentioned. 
An  abstract  of  the  lease  was  in  due  time  d^vered;  when  it  appeared  tha^ 
the  small  yard  mentioned  in  the  particulars  was  not  comprised  m  the  lease, 
but  was  held  froni  year  to  yei^r  at  an  l^lnual  seat  of  82.,  the  remaii(Lder  of  the 
premises  being  held  at  the  552.  for  the  term  as  described  in  the  particulara.  It 
did  not  appear  that  this  defect  ?ras  known  a<t  the  time  of  the  sale  to  die  defend* 
ants,  who  had  but  recently  become  owaem  of  the  term.  There  was,  in  feot,  a 
yard  originally  mentioned  in  the  lease :  but  this  yard  ha^  been  bnilt  over;  uid 
the  yard  mentioned  in  the  particulars  was  ai^  additional  one.  On  the  discoveiy 
of  these  facts  the  plaintiff  refused  to  complete  the  purchase }  and  his  attorneys 
wrote  to  the  auctioneer,  demanding  a  retam  of  the  money  pud  for  deposit  and 
auction  duty.  The  auctioneer  referred  them  to  the  defenoaata,  i^n  which  the 
plaintiff's  attorneys  sent  the  following  letter  to  the  defendants  :-^ 

"i^^  20th  Jijine,  1882.  r^rggn 

<<  (Gentlemen, — ^We  are  inatmcted  to  inform  you  that  Mil  Dobeli,  in  ^ 
consequence  of  your  not  having  shewn  a  good  title  to  the  psemises  offered  t» 
sale  on  the  11th  instant^  as  described  in  the  particulars,  declines  t^klnft  to  the 
property;  and  we  have  to  request  that  you  will  direct  Mr.  Richards"  [Uie  auc- 
tioneer] <^  to  retuni  the  deposit  and  duty  received  by  him  of  Mm*  Debell,  and 
that  you  will  remit  to  us  the  expenses  incurred  in  thia  matl^i^  and  smke  some 
arrangement  for  the  payment  thereof." 

On  the  2d  of  July,  the  defendant  Hntohinson  sent  a  letter,  signed  by  hia> 
to  the  plaintiff's  attorneys,  in  which  he  mentioned  his  having  stated  "  the  case 
to  counsel  rekUng  to  our  sale  to  Mr.  Dobell;"  and  added,  << having  obtained 
counsel's  opinion  thereon,  I  beg  to  acquaint  you,  we  are  advised  that  the  reaajm- 
able  and  just  compensation,  to  which  Mr.  DobeU  is  entitled  on  our  seouriog 
him  a  lease  of  the  yard  and  wash-house  adjoining  the  Aberdeen  Arms,  is  an 
abatement  of  one  eighth  of  the  purchase-money  (942.  lOc)  bi^  by  him  for  the 
premises,  say  112.  16<.  If  he  is  willing  to  accede  to  tkisi  the  business  may  be 
completed  without  further  delay ;  if  not,  we  beg  to  be  understood  as  now  oaUing 
on  Mr.  Dobell  to  appoint  a  referee  to  meet  one  on  our  nart,  and  settle  the  cosi- 
pensation  or  abatement  to  which  he  is  entitled.  If  he  declines  thiSi  we  presame 
you  will  accept  Chancery  process  for  him  at  our  suit." 

(a)  See  OeabeU  «.  Archer,  2  A.  ^  E..  600. 
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On  ihe  11th  of  July,  tbe  defendants  seat  a  letter  to  the  plaintiff '0  attorney 
from  whieh  the  following  is  an  extract  >^ 

^3611       *"  Messrs.  Hutchinson  and  Holdsworth  bare  also  to  request  to  be 
^  &TOttred  with  a  dedsive  answer  en  the  part  of  Mr.  Dobell  in  tbe  course 
of  this  week,  or  tJieT  mnst  presanie  he  lefuses  to  complete  his  purchase,  and 
proceed  accordingly. ' 

On  the  12tb  of  July,  1882,  one  of  the  plaintiff's  attorneys  wrote  to  the  de- 
fendants requesting  a  copy  of  a  plan  of  the  premises,  and  adding, 

"  On  being  furnished  with  such  copy,  I  will  take  the  opinion  of  counsel  on 
behalf  of  Bir.  Dobell,  and  is  a  veir  few  davs  send  yon  Mr.  Sobell's  determina- 
tion, whether  he  will  or  not  take  the  premises  on  the  terms  you  propose." 

On  the  Idth  of  July,  1832,  the  defendants  sent  a  letter  signed  by  them  to 
the  plaaatiff 's  attorneys,  from  which  the  following  is  an  eztraci : — 

**  The  time  already  oecnpied  by  Mr.  Dobell  to  deliberate  about  tbe  course  he 
will  adopt  is  far  beyond  reason;  and  we  shall  therefore  proceed  to  such  mea^ 
anres  as  we  may  be  advised  on  Monday,  unless  we  hear  from  you  on  or  before 
that  day." 

On  the  20th  of  September,  1832,  the  plaintiff's  attorneys  sent  a  letter  to  the 
defendants,  offering,  without  prejudice,  that  tbe  contract  snonld  be  rescinded  on 
the  defendant's  letnming  the  money  paid  fer  deposit  and  auction  doty. 

On  September  24th,  1832,  the  defendants  sent  the  following  letter,  signed  by 
them,  to  the  plaintiff's  attorneys: — 

<<  Qentlemen,-^On  considering  the  terms  proposed  by  yon  of  rescinding  tbe 
*3621  ^^^'""^  ^^  cannot  aoeede  *theretOy  inasmuch  as  we  are  advised,  we  hare 
-■  fiill  power  to  compel  the  fvlfiiment  of  it,  subject  to  the  abatement  of 
about  one-seventh  of  the  premium,  viz.  13ZL  10«.  in  respect  of  the  larger  reni> 
to  which  the  premises  appesr  to  be  liable,  than  was  stated  in  tbe  particulars  of 
sale,  vis.  63/.  instead  of  55/. :  whereas,  if  we  were  to  release  yonr  client  on 
the  terms  proposed  for  returning  his  deposit,  we  find,  on  calenlaiion,  the  effect 
would  be,  that  over  and  above  the  liL  10s.  reduction  in  the  premium.  We 
should  have  one  quarter's  rent  and  other  outgoings  in  respect  of  the  house,  and 
the  charges  of  a  man  keeping  possession  for  &irteen  weeks  at  4s.  a  day.  These 
amount  to  182.  40.,  which  with  16/.  2s.  6d.,  the  quarter's  rent,  makes  together, 
34/.  6s.  6d.  Unless,  therefoirs,  Mr.  Dobell  consents  to  give  up  the  depomt,  we 
shall  forthwith,  after  shewing  our  title  to  the  premises  contraoled  to  be  8old> 
call  on  him  to  Bominatte  a  referee  to  ascertain  theamoont  of  the  allowance  to  be 
made  to  him  in  respect  ef  the  increased  rent}  and,  in  default  of  his  doing  so 
within  a  raascDable  time,  we  itell,  aoora^ding  to  the  eondidevis  of  sale,  treat  the 
deposit  as  forfeited,  and  proceed  to  a  resale  of  the  premises.  On  the  other  bond, 
if  Mr.  Dobell  oonsents  to  give  up  the  deposit,  we  will  release  him.  Writing 
without  prejudioe,"  &o. 

In  the  meantime  the  defendants  had  been  in  treahr  with  the  owner  of  tie 
freehold  of  the  yard  in  question,  and  obtained  from  him  a  lease  of  it,  for  the 
term  for  whioh  the  Imse  of  the  pubKe-house  had  then,  to  run  :  and,  on  the  25th 
of  September,  they  sent  an  abstiaot  to  the  attorneys  of  the  plaintiff,  who  rs- 
tnmed  it  to  tibem. 

*3631       ^^  ^^^  ^^^^  ^^  September,  the  defendant  Hutchinson  '''sent  a  letter, 
-I   signed  bj  hiai)  to  the  plaintiff's  attorneys,  from  which  the  following  is 
an  extract  :-*^  * 

'^Hntchanson  and  Holdsworth, 
ati. 
Dbbell." 

''I  i^prehend  there  must  be  some  mistske  in  your  reluming  the  additional 
abstraot  of  the  title  which  I  sent,  as  it  was  intended  to  complete  the  title  to  the 
premises  sold  to  your  client.  I  therefore  send  it  again ;  and,  pursuant  to  the 
ninth  condition  of  the  sale,  I  beg  to  propose,  on  behalf  of  Mr.  Holdsworth  and 
myselfi  to  refer  the  qnestion  of  the  abatement,  to  be  made  on  accoont  of  tbe 
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higher  rent  to  whioh  the  premises  are  subject,  to  two  referees  or  their  umpire' 
Oa  hearing  from  yon,  that  yon  accede  to  this  arrangement,  I  will  fnrnish  you 
with  the  name  of  our  referee." 

On  the  29th  of  September,  the  defendant  HoUingsworth  wrote  to  the  plain- 
tiff's attorneys  a  letter  signed  by  himself,  from  whiok  the  Allowing  is  an  ex- 
tract : — 

<'Self  and  Holdsworth, 

Dobell." 

^'I  have  been  expecting  to  be  favoured  with  your  reply,  whether  you  accept 
the  notice  of  our  proposal  to  refer  the  question  of  abatement  of  the  premium, 
on  behalf  of  your  client,  or  whether  it  must  be  served  personally  upon  him/' 

The  plaintiff's  attorneys  wrote,  in  answer,  that  they  had  not  yet  an  opportu- 
nity of  seeing  Dobell;  but  that  when  they  did,  they  would  communicate  the 
result. 

On  the  2d  of  October,  the  defendant  Hutchinson  wrote  to  the  plaintiff's  at- 
torneys as  follows : —  ntQAi 
*«  Ourselves  and  Mr.  Dobell.                                  L  "^^^ 

''Your  note  received  yesterday  evening,  without  date,  leaves  us  so  entirely 
in  uncertainty,  not  only  whether  we  are  likely  to  come  to  any  terms,  but  also 
when  it  may  suit  Mr.  Dobell  to  give  us  an  answer,  that  we  are  driven  to  act 
on  our  right.  Considering,  therefore,  that  a  reasonable  time  has  elapsed  since 
we  proposed  a  reference  as  to  the  abatements  in  the  premium,  and  that  the  ne- 
glect on  his  part  amounts  to  a  declining  of  the  reference,  we  feel  that  we  can 
only  treat  the  deposite  as  forfeited,  and  proceed  to  a  resale,  which  we  shall  ao- 
coraingly  do."     ^Signed  by  Hutchinson.) 

On  the  13th  or  October,  the  defendants  sent  a  note,  signed  by  them,  to  the 
plaintiff's  attorneys,  &om  which  the  following  is  an  extract : — 

"  Having  understood  that  Mr.  Dobell  has  refused  to  refer  the  question  of 
abatement  tp  arbitration,  or  complete  his  purchase  on  any  terms,  Mr.  Hutchin- 
son and  Mr.  Holdsworth  have  acted  on  that  understanding." 

The  present  action  was  shortly  afterwards  commenced. 

It  was  proved  that  the  possession  of  the  yard  was  essential  to  the  enjoyment 
of  the  premises.  The  money  paid  by  the  plaintiff  to  the  auctioneer  had  not 
been  handed  over  to  the  defendants. 

The  defendants'  counsel  contended  that  the  plaintiff  must  be  nonsuited;  first, 
for  want  of  a  written  agreement  or  memorandum  to  satisfy  the  fourth  section  of 
the  Statute  of  Frauds;  secondly,  because  the  ninth  condition  of  sale  entitled 
the  defendants  to  the  benefit  of  a  reference  as  to  the  compensation  to  be  awarded 
on  account  of  the  yard  not  being  included  in  the  lease,  and  ^prevented  r^oce 
the  defect  in  this  particular  from  being  a  breach  of  the  contract.  They  ^ 
also  contended  that  the  count  for  money  had  and  received  could  not  be  supported 
in  respect  of  the  deposit,  which  the  defendants  had  never  received.  The  learned 
Judge  refused  to  nonsuit,  but  reserved  leave  to  move  on  all  the  points ;  and  a 
verdict  was  taken  for  the  plaintiff  for  the  amount  of  the  deposit,  the  moiety  of 
the  duty,  and  the  expenses  incurred  by  the  pUdntiff,  subject  to  the  taxation  of 
the  plaintiff's  attorneys'  bill  by  the  Master. 

In  Trinity  term  1834,  Kelly  obtained  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  a  nonsuit  should  not  be  entered,  or  why  the  damages  should  not  be 
reduced  by  deducting  the  18/.  ISs.  paid  to  the  auctioneer  as  a  deposit  in  part 
of  the  purchase  money. 

E,  F.  Richards  shewed  cause,  in  Easter  last  (May  4th)  (a).  First :  There 
was  a  good  written  memorandum  with  the  Statute  of  Frauds.  The  whole  of 
the  letters  must  be  taken  together.  The  plaintiff's  letter  of  20th  of  June 
refers  to  the  sale  expressly.    By  the  letter  of  2d  July,  the  defendants  refer 

(a)  Before  Lord  DeDmaa,  0.  J.,  Littledale,  Patteson,  and  WiUianUi  Js. 


365]  .  3  Adolfhus  &  Ellis.  181 

to  '<  our  sale"  mention  the  premises,  the  names  of  both  parties,  and  the  amount 
of  the  purchase  money,  and  insist  on  the  contract,  referring  to  the  ninth  condi- 
tion of  sale :  and  the  subsequent  letters  of  the  defendants  refer  to  every  particu- 
lar necessary  for  identifying  the  contract,  and  they  therefore  constitute  '<a  mem-* 
orandum  or  note^'  of  the  '<  agreement"  upon  which  the  action  is  broaght,  in 
writing,  and  signed  by  the  party  to  '<be  charged  therewith,"  according  to  the 

^3661  *^^^  ^^  ^^  ^^  ^'  ^y  ^'  ^'  ^-^^  ^^  signature  of  the  party  need  not 
-^  be  on  the  particular  instrument :  it  is  enough  if  he  sign  any  document 
from  which  the  contract  can  be  collected.  In  Jackson  v.  Lowe,  1  Bing.  9,  it 
was  held  that  the  seventeenth  section  was  satisfied  by  a  letter  of  the  plaintiff, 
describing  the  contract,  and  an  answer  of  the  defendants  stating  that  they  had 
"performed  their  contract,"  as  far  as  it  had  gone,  and  were  ready  to  complete 
the  remainder ;  the  court  considering  that  there  was  enough  to  warrant  the  jury, 
who  had  found  for  the  plaintiff,  in  referring  the  two  letters  to  the  same  contract 
In  Saunderson  v.  Jaclcson,  2  B.  &  P.  288,  a  letter  of  the  defendant,  referring 
to  the  order  ffiven  by  the  plaintiff,  was  connected  with  a  bill  of  parcels  given 
by  the  defenoant  to  the  plaintiff  at  the  time  when  the  order  was  given.  In 
Allen  V.  Bonnet,  3  Taunt.  169,  a  seller's  agent  wrote  an  order  for  goods  in  a 
book  belonging  to  the  buyer,  not  naming  the  buyer;  and  afterwards  the  seller 
wrote  to  his  agent  mentioning  the  name  of  the  buyer,-  and  the  jury  having  found 
a  verdict  for  the  buyer  (the  plaintiff,)  the  Court  held  that  the  letter  and  the 
order  might  be  connecteil,  so  as  to  satisfy  the  statute.  The  present  is  a  much 
stronger  case. 

Secondly :  The  ninth  condition  applies  merely  to  cases  of  misdescription,  and 
not  to  the  want  of  that  Which  is  essential  to  the  enjoyment  of  the  whole  subject 
of  purchase.  If  the  extent  of  premises,  for  instance,  were  somewhat  less  than 
that  described  in  the  conditions  of  sale,  that  would  be  a  misdescription  admitting 
of  a  oompensation  in  money;  but  a  fiulure  which  affects  the  essence  of  the  thing 
"^3671  ^^^'^^^  ^^^}  cannot  admit  of  ^compensation :  it  avoids  the  whole  con- 
J  tract.  This  is  always  the  criterion,  in  courts  of  equity,  where  bills  are 
filed  for  a  roeeific  performance.  In  Sherwood  v.  Bobins,  M.  &  M.  194,  (S.  C.  8, 
C.  k  P.  88v,)  Lora  Tenterden  held  that  such  a  condition  applied  only  where 
the  difference  of  value  between  the  thing  described  and  the  thing  sold  could 
be  the  subject  of  computation :  and  this  is  adopted  in  1  Sugden  on  Vendors  and 
Purchasers,  (Ch.  1.  (ill.)  ed.  9, 1884,)  p.  48.  As  for  the  lease  which  was  af- 
terwards obtained  of  the  yard,  that  was  not  procured  till  after  the  time  at  which 
the  contract  ought  to  have  been  completed,  and  after  the  right  of  action  had  be- 
come vested. 

Thirdly  :  Although  the  auctioneer  has  not  actuallv  paid  the  deposit  to  the 
defendants,  yet  the  latter,  in  the  correspondence,  speak  of  it  as  their  property, 
and  cannot  now^  as  between  themselves  and  the  plaintiff,  disclaim  the  possession 
of  it. 

KeBy  and  0,  Cooper,  contri.  Ilrst :  There  was  no  agreement  or  memorandum, 
or  note  thereof,  in  writing,  and  signed  by  the  parties  charged,  or  any  person 
authorised  by  them.  The  cases,  as  to  maJcing  good  a  contract  otherwise  imper- 
fect by  written  documents  referring  to  it,  are  not  uniform :  but,  upon  the  words 
of  the  statute,  it  is  not  reasonable  that,  a  definitive  contract  bein^  once  con- 
cluded, a  subseouent  admission  of  its  existence,  even  though  made  m  writing, 
should  satisfy  the  statute,  if  the  original  contract  did  not.  The  letters,  at  the 
utmost,  merely  recognize  the  previous  contract  as  valid ;  now  that  contract  is 
*^M1  ^^^^7  ^Q  evidence,  and  appears  to  be  ^invalid  under  the  statute.     In 

^^  Richards  v.  Porter,  6  B.  &  0.  487,  it  was  held  that  a  letter,  referring 
to  an  invoice,  did  not,  with  the  invoice,  constitute  a  written  memorandum  to 
satisfy  the  seventeenth  section ;  though  it  is  clear  that  the  invoice,  in  itself, 
must  have  been  good  under  the  statute,  except  as  to  the  want  of  the  signature 
of  the  defendant,  which  the  letter  was  required  to  supply.  In  Boydell  «.  Drum- 
mood,  11  East,  142,  the  defendant  signed  a  book  entitled  **  Shakspeare  subsori- 
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ben,  tbeir  dsnatiuet;^  and  the  plamtW  wished  to  ooimeet  the  book  with  a 
prospeotof ;  but  pard  oYidenoe  for  this  purpose  was  held  not  admiasibky  the 
book  oontaininff  no  express  reference  to  the  prospeotns.  The  evidence,  by  which 
saoh  a  eonnectum  most  be  established,  is,  in  net,  tiiat  which  the  legisktnre 
meant  to  ezolude.  If,  in  the  present  instaaee,  ail  the  docmmentary  evidence 
were  set  ont  in  a  special  case,  there  woald  be  nothing  to  connect  it  wiUi  the 
conditions  of  vale,  except  evidence  of  this  objectionable  kind.  In  Goes  v.  Lord 
Nugent,  5  B.  &  Ad.  68,  the  Oonrt  relosed  to  pemit  parol  evidence  to  be  given 
of  a  part  waiver,  bv  parol,  of  written  conditions  of  sale  on  the  gromid  that  the 
contract  sought  to  be  enforoed  must  be  writing  only.  Here  the  original  contract 
does  not  show  the  name  of  the  party  selling  at  all,  and  therefore  la  invalid : 
Ohampion  v,  Plummer,  1  N.  R.  252,  Wheeler  v.  Collier,  M.  &  M.  128.  And 
thus  the  subsequent  letters  refer  to  a  contract  not  vaHd  in  itself.  Besides,  the 
first  letter  from  the  plaintiff  resciads  the  contract :  and  the  rest  are  not  suiB* 
cient  to  constitute  a  contraot,  if  none  existed  before.  And  the  admission  of  a 
contmot,  not  sood  '^^der  the  statute,  dees  not  prechide  the  defendant  r^gn 
from  availing  himself  of  the  statute.  In  an  answer  to  a  biH  in  equity,  ^ 
he  might  admit  a  parol  oontraot,  yet  insist  on  the  statute ;  1  Sngden's  Vend, 
and  Pnrch.,  p.  112,  &c.,  (Oh.  HI.,  sect.  8,  (;ii.)9«h  ed.  UM.)  [Lord  B»iman, 
0.  J.  He  mi^t  do  so :  but  here  he  insists  on  the  vdidity  of  the  oontraci] 
He  insists  upon  a  contraot  which  the  plfuntiff  is  not  now  sumff  on ;  if  this  be 
takes  as  an  admission,  it  is  an  admission  only  of  a  oMitrael  admttling  of  com* 
pensation  under  the  ninth  condition  of  sale :  and  the  plaintiff  mnal  take  sll 
together. 

Secondly,  as  to  the  effeot  of  the  ninth  oonditien.  The  defect  must  be  now 
admitted  to  be  essential ;  bat  the  condition  provides  tdiat  mistake  or  error  shall 
not  vitiate  the  sale.  Now  mistake  and  error  included  what  is  essential  misde* 
soription.  [Littlsdals,  J.  Suppose  there  had  been  no  cellar.]  The  house 
oould  not  then  have  been  used  as  a  pubKoi-house.  [Pattison,  J.  Then  it  would 
come  to  a  question  of  degree.]  The  cases  wherein  liiia  kind  of  coad^on  has 
been  held  inapplicable  have  been  instances  of  wflfnl  misfepresenta^on  :  as  in 
the  Duke  of  Norfolk  v.  Worthy,  1  Gampb.  840.  Besides,  the  lease  of  the  yard 
having  been  procured,  the  diffmnee  is  easily  rednslble  to  computation ;  and  it 
is  no  objection  that  this  has  taken  place  since  the  sak^  Thompeon  v.  Miles,  1 
Esp.  185.  It  is  said  that  it  took  place  after  the  time  for  completiBg  the  con- 
tract; but  the  defendants  have  as  much  riffht  to  avail  themselves  of  it,  as  the 
plaintiff  has  to  use  the  letters  which  are  subsequent  to  that  time. 

^Thirdly,  as  to  the  money  in  the  hands  of  the  auctioneer.    That  was  1^7/) 
held  by  him  as  agent  to  both  parties.    The  phuntiff  di^rects  him  not  to  >• 
pay  it  over  to  the  defendants,  and  thus  make  him,  not  the  defendants,  the  debtor. 
The  money  does  not  belong  to  the  vendor  till  the  purchase  is  completed  i  Har- 
rington V.  Hoggart,  1  B.  &  Ad.  577.  Our.  adv.  vuk. 

Lord  IteNMAN,  G.  J.,  now  delivered  the  Judgment  of  the  Govt  After  stating 
the  nature  of  the  aotiim,  hia  lordship  said :— r 

Three  questions  arose :  1st,  WbeUier  there  wao  a  oontraot  bincKng  upon  the 
defeadanta  wiAhhs  the  Statute  of  Franda.  2dly,  Y^iether  the  ddect  of  title 
was  the  subject  of  compensation  within  the  terma  of  the  ninth  oondition  of  sale. 
Sdly,  Whether,  in  case  the  special  contract  was  not  proved,  an  action  for  money 
had  and  reeei^  would  lie  against  these  defendants. 

As  to  the  first  question  the  fects  wore,  that  the  phintiff  had  signed  a  written 
oentraot  on  the  back  of  printed  conditioDfl  of  satd,  in  which  conditions  the  names 
of  the  vendora  appeared  as  soKoitors  only,  and  not  as  vendors.  Nothing  was 
signed  by  the  vendora  or  by  the  auctioneer!  An  abstract  of  title  was  sent,  oa 
the  face  qt  which  it  appeared  that  a  yavd,  which  was  proved  to  be  an  essential 
jpart  of  the  premises,  was  held  from  year  to. year  only  a*  a  separate  rent  of  8/., 
m  addition  to  a  rent  of  65/.,  at  which  the  conditions  described  Ae  whohi  pre- 
Olises  to  be  held  tot  a  term  of  twenty-three  years.  The  plaiutiff's  attorney  wrote 
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tAd  l!ej6dted  the  iSttd^  dettandbg  A  return  of  the  depofrit.  The  defendants  wrote 
^jyi  in  ^answer,  and  BOTeral  fetters  passed  between  the  narties,  the  letters  of 
J  the  defendants  insisting  that  the  defect  was  matter  of  ooinpensation  within 
(he  eonditumt  of  kde^  calling  on  the  plaintiff  to  perform  ihe  contract,  speakidg 
6f  our  sale  U>  Mr.  Dobell,  and  mentioning  the  premises  by  name  and  the  price 
(Mtoaeted  fcr,  and  threatening  to  file  a  bill  for  a  specific  performance ;  they 
were  signed  by  one  of  the  d^endants  (they  being  attorneys)  for  both.  They 
Mw  contend  that  there  is  no  oontraet  binding  Uiem  with  in  the  Statnte  of 
Frauds. 

The  cises  on  this  enbjeet  ttre  tool  at  first  td^t  nnifoim;  but,  on  examination, 
ft  Will  be  ibimd  that  they  establish  this  principle,  that  where  a  edntraoi  in  writ- 
it^  o^  note  exhts  which  binds  one  party,  ahy  subsequent  note  in  writing, 
si^ed  by  the  other,  suflic^nt  to  bind  him,  provided  it  contains  in  itself  the 
teAns  of  the  ecmtrac^  or  refers  to  any  writing  which  contains  them;  Here  the 
ktlers  of  the  defendants  refer  expressly  aird  mstinotly  to  the  conditions  of  sale, 
and  they  had  in  their  hands,  or  in  the  hands  of  their  anciioneer^  at  that  very 
tltoe,  the  conditions  of  sale  iigned  by  ihe  plaintiff^  to  which  reference  is  madey 
so  that  no  fiainl  etidence  of  any  kbd  Iras  Requisite  to  shew  a  oontitct  bindifag 
ho&k  parties^  except  etridence  of  the  handwntinj  of  each,  which  must  be  a£ 
dnoed  in  all  eases.  In  the  case  of  Boydell  v.  Smmmond,  11  East^  142,  the 
book  siffued  by  the  defendant  did  not  refw  to  anT  proi^^>ectu8  or  contract.  In 
tUktMB  t.  Pcrtel-,  6  B.  &  C.  487|  the  letter  of  the  buy»  referrins  to  the  in- 
toioe  sent  by  the  seller  expiessly  repudiated  the  eofntraot.  In  Champion  v. 
PInmmer,  1  N.  R.  252,  a  Memorandum  si^ed  by  the  seller  only  was  held  in- 
sufficient *to  charge  even  him,  because  the  buyer's  name  did  not  appdur  rMni\ 
on  it,  or  on  any  other  ]pt^fer  to  which  it  rbfeiml.  In  Wheder  v.  Gd-  ■• 
lieif,  H.  &  tt .  i23,  the  same  drcumstanoe  occurred,  namely  that  the  seller's 
dame  did  not  appeiur  on  the  conditions  of  sale  signed  by  the  buyer ;  and  Lord 
Tenterden  thou^t  that  ike  seller  could  not  sue:  but  the  case  was  decided  on 
another  poiiit.  On  the  other  hand  ihe  ciiSes  of  Saunderson  v,  Jackson,  2  B. 
k  P.  238,  Allen  ▼.  Bennet^  8  Taunt.  169,  and  Jackson  ^.  Lowe,  1  Bin^.  9, 
Aew  clearly  that  a  subsequent  letter  may  be  li  sufficient  note  to  bind  the  writer, 
WheitB  the  requisites  above  mentioBed  are  found|  eren  where  it  is  written  after  a 
disrate  has  arisen. 

For  these  reasons  we  aari  of  opinion  that  there  is  a  suffittent  oontraet  in  this 
ease  within  the  SUtute  of  Fhiuds. 

As  to  ihe  second  question^  we  are  oi  opinion  that  the  yard,  beibg  proved  to 
be  an  essential  part  of  the  premises,  and  being  held  only  from  year  to  year,  iil- 
Btead  of  aterm  of  twenty-thre^  years  as  stated  in  the  poradularsy  and  at  a  sepa- 
rate rent,  the  defect  was  clearly  not  matter  of  compensation. 

The  third  question  does  not  arise,  as  we  are  of  o](^inion  for  the  plaintiff  on 
the  dtber  ttro^  and  the  rule  ttust  be  discharged.  Rule  discharged. 


^e  KIN(}  dffai^  Thd  Inhabitants  of  ST.  aEOBOE|  BXETBR.    [*87S 

Wednesday,  Mty  27. 

Under  tULti  43  Bli».  c  2,  B.  S,  and  before  stat.  se  G.  3,  c.  189,  parish  otteers  hild  power  to 
bind  apprentioe  tUe  child  of  bL  t>er8on  settled  in,  and  receiTing  relief  from,  the  piu'lsh, 
the  child  being  also  settled  in  the  parish,  thoegh  such  child,  at  the  time  of  the  binding, 
resided  out  of  tne  parish,  and  was  hot  a  party  to  the  indenture ;  and  though  ihd  child 
at  the  time  of  such  binding  Was  not  a  burthen  to  the  parish.  And  the  bindln|^  was 
good  tthder  the  ibirfaer  Statute,  though  the  master  was  neither  an  inhabitant  nor  occn- 
pier  wltUn  the  pariish|  provided  he  became  a  party  to  the  indeature; 

On  appeal  against  an  order  of  two  justices,  whereby  Mary  Lee  was  removed 
from  the  parish  of  St  George  in  the  city  and  county  of  Ei<iter  to  thi^  parish  of 
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Crediton  in  the  county  of  Devon,  the  sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case : — 

The  settlement  of  the  pauper  depended  upon  that  of  John  Lee,  her  deceased 
husband.  He  was  bom  in  the  parish  of  Crediton  of  parents  legally  settled  in 
that  parish.  When  he  was  about  twelve  years  old,  and  an  indenture  (bearing 
date  the  15th  October,  1811)  was  executed  by  the  parish  officers  of  Crediton, 
for  the  purpose  of  binding  him  an  apprentice  to  William  Mugford,  who  was 
his  uncle,  and  resided  in  the  parish  of  St.  George,  Exeter.  At  the  time  of  the 
execution  of  this  indenture  his  father  was  at  sea,  and  his  mother  having  other, 
children  living  with  her  in  Crediton,  was  in  the  receipt  of  relief  from  Uiat  pa- 
rish. John  Lee  himself  was  not  residing  with  her,  but  had  lived  for  a  twelte- 
month  or  more  with  his  uncle  (Musford)  in  the  parish  of  St.  George.  The  in- 
denture was  executed  by  the  churchwardens  and  overseers  of  Crediton,  at  the 
pay  table  of  that  parish,  neither  Mugford  nor  Lee  being  present,  nor  the  ma- 
gistrates who  signed  the  allowance  of  the  indenture ;  and  it  did  not  appear  at 
what  time  or  in  what  place,  they  signed  it :  but  it  bore  the  signature  of  two 
magbtrates  of  the  county  of  Devon.  A  counterpart  was  executed  *by  p^ovi 
Mugford  at  his  house  in  Exeter;  but  Lee  was  not  present  when  he  ex-  ^ 
ecuted  it,  and  was  not  a  party  to  it,  nor  to  the  original  indenture.  He  con- 
tinued to  reside  with  Mugford,  serving  him  in  his  business  of  a  thatcher,  till 
some  months  after  he  had  attained  the  age  of  twenty-one. 

The  question  for  the  opinion  of  the  Court  was  whether  this  was  such  a  bind- 
ing of  John  Lee,  as  that  the  residence  and  service  under  it  would  confer  a  set- 
tlement ;  he  lived  in  the  parish  of  Crediton  a  full  year  before  the  indeatuxe  was 
executed. 

The  case  was  argued  in  the  last  term  (May  2),(a) 

Barttow  and  EkoU  in  support  of  the  order  ot  sessions.  The  binding  hav- 
ing taken  place  before  stat.  56  G.  2,  o.  139,  the  case  depends  upon  stat  43 
Eliz.  0.  2.  By  the  first  section  of  that  act,  the  overseers  are  to  take  order  ^^for 
setting  to  work  the  children  of  all  such  whose  parents  shall  not  by  the  said 
churchwardens  and  overseers,  or  the  greater  part  of  them,  be  thought  able 
to  keep  and  maintain  their  children."  The  fifth  section  gives  them  power, 
with  the  assent  of  justices,  '^  to  bind  any  such  children,  as  aforesaid,  to  be  ap- 
prentices, where  they  shall  see  convenient."  It  is  objected  that  the  paaper,  m 
this  case  was  not  corporeally  in  the  parish  at  the  time  of  the  binding.  That 
must  often  happen ;  and  it  cannot  be  necessary  that,  on  all  occasions  of  bind- 
ing, the  child  should  be  sent  for  to  the  parish,  in  order  that  he  may  be  present. 
The  principle  is  establised  by  Rex  v.  St.  Nicholas,  Nottingham,  2  T.  R  726, 
where  it  was  held  that  an  apprentioe  might  be  bound,  by  the  parish  officers,  to 
a  master  residing  in  a  different  parish. 

*Crou>der  and  /Va6<2,  contrA.  The  officers  had  no  power,  to  bind  -roys 
under  these  circumstances,  nor  was  the  master  liable  to  receive.  It  is  ^ 
clear  that  the  only  children  whom  the  churchwiurdens  and  overseers  can  set  to 
work,  under  the  first  section  of  stat.  43  Elis.  c.  2,  are  the  children  whose  parents 
ike  said  churchwardens  and  overseers  consider  unable  to  keep  and  maintain 
them.  The  parish  officers  here  could  not  judse  whether  the  parents  could 
maintain  a  child  living  at  a  distance,  nor  could  they  set  such  a  child  to  worS; 
but  it  is  also  clear  that  the  power  to  bind  under  the  fifth  section  extends  only 
to  guch  children,  that  is,  children  whom  they  have  power  to  set  to  workr  Lord 
Kenyon,  in  Rex  v.  St.  Nicholas,  Nottingham,  2  T.  R.  730,  lays  great  stress  on 
the  personal  knowledge  of  the  parish  officers;  and  so,  in  Rex  v.  Clapp,  3  T.  R. 
113,  he  points  out  that  the  generality  of  the  application  of  the  act  is  limited  by 
the  want  of  power  to  compel  a  mere  stranger  to  receive  the  apprentice.  When 
this  statute  passed,  the  law  of  settlement  and  removal  (as  Lord  Kenyon  points 
out  in  Rex  v.  Ckpp,  3  T.  R.  113,  had  not  been  defined  as  it  afterwards  was  by 

(a)  Before  Lord  Denman,  C.  J.,  Littledale,  Pattewn,  and  Coleridge,  Js. 
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Btit.  13  ft  14  Gar.  2,  o.  12;  porisli  offioere  bad  therefoie  nothiog  to  do  mih 
children  who  were  not  aotuidlj  in  their  pariah,  for  sneh  only  oonld  be  burthen- 
some  to  the  parish.  Even  now,  relief  given  ont  of  the  parish  is  a  misapplica- 
tion  of  the  ^d,  except  in  those  oases  where  the  party  relieved  is  legidly  re- 
moreable  to  the  removing  parish,  as  in  the  case  of  a  suspended  order,  nnder 
sUt  35  G.  3,  c.  101,  s.  2.  For  the  statute  13  ft  14  Car.  2,  c.  12,  s.  1,  only 
gaifc  a  power  of  removal  to  the  place  of  legal  settlement ;  it  did  not  order  reli^ 
*3761  ^  ^  giYOQ  to  ^persons  not  within  the  parish,  till  they  were  brought 

•I  within  the  parish  by  the  removal.  The  legislature  seems  to  have  assumedi 
in  provisions  respecting  parochial  administration,  that,  in  order  to  belong  to  a 
pansh,  it  was  necessary  to  be  within  it:  thus  in  stat.  7  Jac.  1,  c.  8,  s.  4,  provi- 
non  is  made  that,  if  there  be  not  found  fit  persons  to  be  bound  apprentices 
"within  the  said  cities,  towns,  and  parishes,"  (where  money  is  given  for  ap- 
prenticing children)  then  '^  the  poorest  children  of  any  of  the  parishes  next  ad- 
joinm^  shall  be  bound  apprentices '"  where  wiihin  the  parish,  and  of  the  parish, 
are  eyidently  expressions  with  the  same  meaning.  The  statute  of  Elisaoeth,  if 
interpreted  in  the  sense  contended  for  on  the  other  side,  could  not  be  enforced : 
what  power  could  the  officers  have  to  compel  a  child  to  come  from  one  part  of 
the  realm  to  another?  How  could  they  have  compelled  Magford  to  give  up  the 
ehild,  if  they  had  chosen  to  bind  him  elsewhere?  [Lonl  Denbian,  G.  J. 
Might  not  the  bindins  be  good,  as  against  the  parish,  although  the  child  could 
not  have  been  compelled  to  be  bound,  nor  the  uncle  to  ffive  him  up  ?]  The 
oompolsory  power  is  clearly  the  only  power  spoken  of  in  the  fifth  section,  just 
u  the  power  to  set  to  work,  in  the  first  section,  is  compulsory.  Besides,  the 
olfioers  have  no  power  to  bind  except  where  they  can  compel  the  master  to  take. 
This  appears  by  the  explanatory  provision  in  ;!tat.  8  ft  9  W.  3,  c.  30,  s.  5.  Now 
here  the  master  was  not  within  tne  parish.  It  is  true  that  Rex  v.  St.  Marsa- 
ref  8  in  Lincoln,  Bur.  S.  0.  728,  and  Rex  v.  St.  Nicholas,  Nottingham,  2  T.  it. 
^Y^l  726,  authorise  the  position  that,  even  where  a  master  is  not  ^compellable 

^  to  receive  a  parish  apprentice,  the  apprenticeship  confers  a  settlement  if 
the  master  do  in  fact  assent  to  receive  him :  but  those  cases  may  deserve  recon- 
eideration :  they  are  inconsistent  with  stat.  8  ft  9  W.  3,  c.  80,  s.  5,  which  makes 
the  liabilitv  to  receive  commensurate  with  the  power  to  bind.  [Patteson,  J. 
By  stat.  20  G.  3,  c.  36,  s.  2,  nopenon  is  liable  to  receive  an  apprentice  bound 
by  the  officers  of  an  incorporate  hundred  or  district,  unless  he  reside  in  tha 
puish  to  which  the  child  belong^.]  In  Rex  v.  Clapp,  3  T.  R.  107,  (Hil.  T.  VJ 
G»  3),  it  was  held  that  an  occupier  of  lands,  not  bein^  resident,  was  compellable 
to  receive  a  parish  apprentice.  [Coleridgs,  J.  This  case  was  reserved  on  the 
ezpreaa  understanding  that  the  only  point  to  be  raised  diould  be  the  absence  of 
the  child  from  the  parish.(a)  Patteson,  J.  And  that  is  the  only  point  pre- 
sented for  our  opinion  at  the  end  of  the  case.]  Then  the  question  is  whether 
there  was  any  power  of  binding  this  child.  From  Rex  v,  Coleorton,  1  B.  &  Ad. 
25,  it  appears  that  the  power  of  the  officers  to  bind  children  who  are  in  the 
Pttish,  does  not  depend  upon  their  being  settled  there :  so  that  a  decision  in 
&Toar  of  a  binding  where  the  child  was  not  resident,  would  give  a  concurrent 
power  to  the  parishes,  which  can  hardly  have  been  the  intention  of  stat.  43  Elis. 
0-  2, 8.  5.  But,  further,  it  appears  that,  though  the  mother  was  a  pauper,  the 
child  was  maintained  by  the  uncle.  If  any  of  these  objections  be  good,  the  set- 
tlement fails  for  want  of  due  assent  by  the  child,  which  can  only  be  by  deed; 
$3>^g1  *Rex  V,  Amesby,  3  B.  &  Aid.  684.    That  case  appears  to  overrule  the 

^  dictum  there  cited  from  4  Com.  Dig.  Justices  of  Peace  (B.  55),  that  a 
parent  may  bind  his  infant  son,  by  common  law,  without  his  assent.    And  in 

(a)  The  case  was  sent  up  from  the  sessions  held  for  the  citj  and  conntj  of  the  citj  of 
^xeter,  December,  1833  ;  at  which  Coleridge,  J.,  before  his  elevation  to  the  bench,  sat  as 
Mcorder  of  Exeter.    For  this  reason  the  learned  jndge  now  took  no  part  in  the  decision 

of  the  case. 
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devised,  the  judgment  *of  the  Court  of  King's  Bench  most  be  affirmed,   r*^f^ 
if  Francis  Cecil  Gallini  took  for  life  only,  and  not  in  tail.  I- 

And  we  are  all  of  opinion  that  the  construction  put  upon  this  will  by  the 
court  below  is  the  right  construction. 

We  think  it  unnecessary,  upon  this  occasion,  to  enter  into  the  discussion,  in 
what  cases,  and  how  far,  the  particular  intent  in  a  will  must  give  way  to  the 
general  intent  of  the  testator  appearing  upon  the  same  instrument,  when  the 
two  intents  are  inconsistent  with  each  other;  because  we  think  the  construction 
which  has  been  put  by  the  court  below  upon  this  will  is  the  only  one  which 
can  ffive  effect,  if  not  to  the  whole  of  the  will,  at  all  events  to  so  much  of  it  as 
can  be  legally  carried  into  effect. 

The  question  is,  whether  the  children  of  the  testator  took  estates  tail  in  the 
properties  severally  devised  to  them,  or  whether  they  took  for  life  only  with 
remainder  to  their  children  in  tail,  that  is,  considering  the  question  with  refer- 
ence to  the  particular  premises  for  which  this  ejectment  is  brought,  whether  the 
testator's  son  Francis  Cecil  Grallini  took  for  life  or  in  tail  ? 

The  testator  first  gives  to  his  son  Francis,  that  is  Francis  Cecil  Grallini,  an 
express  estate  for  life,  in  the  share  of  the  premises  devised  to  him;  with  remain- 
der to  trustees  to  support  contingent  remainders;  with  remainder  unto  and 
amongst  all  and  every  his  children,  which  shall  be  living  at  the  time  of  his  de- 
cease, for  and  during  their  natural  lives,  as  tenants  in  common. 

If  we  pause  here,  every  provision  in  the  will  points  directly  agunst  an  estate 
tail  in  Francis.    There  is  an  express  estate  for  life :  trustees  to  support  contin- 
gent ^remainders ;  remainder  to  such  children  only  as  should  be  living   r^co^i 
at  his  death ;  and  to  such  children  for  life  only,  and  to  them  as  tenants  ^ 
in  common. 

The  will  then,  after  providing  for  the  case  of  a  survivorship  amongst  the 
grandchildren,  proceeds  thus :  '^  and  from  and  after  the  decease  of  aU  the  children 
of  each  of  my  said  sons  or  daughters  without  isittey  I  give  and  devise  the  estates 
to  them  respectively  limited  as  aforesaid,  amongst  all  and  every  the  lawful  issue 
of  such  child  or  children  (during  their  lives)  as  tenants  in  common,  and  to  de- 
scend in  like  manner  to  the  issue  of  my  said  sons  and  daughters  respectively,  so 
long  as  there  shall  be  any  stock  or  offspring  remaining." 

It  is  very  difficult,  if  not  altogether  impossible,  to  put  any  intelligible  con- 
struction upon  the  whole  of  this  clause.  It  is  sufficient,  however,  to  observe, 
that  so  far  as  we  have  proceeded  at  present,  there  is  nothing  to  show  an  inten- 
tion that  Francis,  the  eldest  son  of  the  testator,  should  take  a  larger  estate  than 
the  estate  for  life  which  had  been  originally  expressly  devised  to  him,  or  that 
the  estates  for  life  expressly  devised  to  the  grandchildren  should  be  in  any  way 
defeated  by  enlarging  the  eldest  son's  estate  for  life  into  an  estate  tail.  On  the 
contrary,  we  hold  the  necessary  construction  of  those  words  to  be  that  of  enlarg* 
ing  the  estates  for  life  previously  given  to  the  grandchildren,  into  estates  tail. 

The  clause  then  follows,  upon  which  the  plaintiff  mainly  relies: — ''and  for 
default  and  in  failure  of  issue  of  any  of  my  said  sons  and  daughters,  I  give  and 
devise  the  estate  so  limited  to  him  or  them  dying  without  issue  to  the  survivors, 
&c. ;  and  for  defauU  and  in  failure  ofisxue  of  aU  my  said  sons  and  daughters 
except  one,  I  give  and  devise  all  my  freehold  estates  unto  my  only  surviving 
^son  or  daughter,  his  or  her  heirs  and  assigns  forever."  r*352 

Under  this  clause,  it  is  contended  by  the  plaintiff,  that  the  sons  and  1- 
daughters  of  the  testator  took  immediate  estates  tail. 

The  words,  undoubtedly,  if  they  had  occurred  without  any  intervening  devise 
to  the  grandchildren,  would  have  been  sufficient  to  have  created  immediate  estates 
tail.  But  there  has  been  in  the  foregoing  part  of  the  will,  not  only  an  express 
devise  to  the  grandchildren  for  life,  but  also  words  sufficient  to  enlarge  such 
estates  for  life  in  the  grandchildrei^  into  estates  tail.  Admitting,  therefore,  the 
argument  of  the  plaintiff's  counsel  to  be  just,  that  if  we  give  to  the  words ''  fail- 
ure of  issue,"  when  applied  to  the  grandchildren  surviving,  the  force  of  enlarg- 
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ing  their  estates  for  life  into  an  estate  tail,  we  ought  to  give  the  same  effect  to 
the  same  words  at  the  end  of  the  devise,  when  applied  to  the  children  of  the 
testator,  and  oonseqaentlj  that  their  estates  for  life  must  be  similarly  enlarged, 
still  the  question  arises,  whether  such  estate  tail  in  the  sons  and  daughters  of 
the  testator  is  immediate,  or  whether  it  is  not  to  be  postponed  until  after  the 
estate  tail  in  the  children  of  such  sons  and  daughters  has  taken  effect  ? 

If  we  consider  the  clause  of  the  will  last  referred  to,  as  giving  an  immedicUe 
estate  tail  to  the  children,  the  previous  devise  to  the  grandchildren  as  tenants 
in  comn^on  in  tail  is  defeated.  Whereas,  if  we  hold  the  devise  to  the  children 
of  the  testator  to  be  an  estate  in  tail,  but  to  be  a  devise  in  remainder  onfy,  in 
that  case  the  limitation  for  life  to  the  children  will  take  effect,  and  the  devise  to 
*3531  ^^  grandchildren  as  tenants  in  common  in  tail,  in  remainder ;  and  the 
^  general  remainder  over,  lo  *the  children  of  the  testator  In  tail,  will  also 
take  effect,  and  will  effectually  secure  the  descent  of  the  property  in  the  line  of 
the  testator's  fiunily,  as  long  (to  use  the  testator's  own  expression  in  his  will)  as 
''  there  shall  be  any  stock  or  offspring  of  the  testator  remaining." 

It  is  objected  against  this  construction,  that  if  the  estate  tail  is  given  to  the 
grandchildren  as  purchasers,  and  one  of  them  had  died  in  the  lifetime  of  the  tes- 
tator, and  had  left  issue,  that  issue  could  not  have  inherited,  but  the  devise,  as 
to  Buch  grandchild,  would  have  altogether  failed  as  a  lapsed  devise. 

It  may  be  admitted,  that  such  would  be  the  consequence.  But  it  is  to  be 
observed  in  reply,  that  as  this  supposed  event  takes  place  in  the  lifetime  of  the 
testator,  it  was  open  to  him  to  make  such  new  disposition  of  his  property  as  he 
might  think  fit  on  this  change  in  his  family  taking  place ;  and  the  argument, 
therefore,  b  not  entitled  to  the  same  weight  as  where  the  construction  put  upon 
a  will  is  such  that  a  failure  in  the  manifest  intention  of  the  testator  must  neces- 
sarily follow  by  an  event  which  takes  place  after  his  death ;  at  which  time  he 
can  have  no  control  over,  and  no  means  of  applying  a  remedy  to,  the  contingency 
which  has  taken  place.  And,  again,  it  is  clear,  that  even  in  the  case  just  above 
supposed;  after  fsulure  of  the  issue  of  all  the  other  grandchildren,  the  issue  of 
the  grandchild  so  dying  in  the  lifetime  of  the  testator  would  ultimately  take 
under  the  estates  tail  limited  to  the  sons  and  daughters  of  the  testator,  which 
would  then  come  into  operation.  It  may,  indeed,  be  urged,  that  a  difficulty  of 
a  similar  nature  may  take  place  under  the  construction  adopted  by  the  Court, 
bj  the  failure  of  an  estate  on  a  contingency  which  may  happen  after  the  death 
*3541  ^^  ^^^  testator.  *For,  suppose  the  grandchil<iren  are  held  to  take  as 
-■  purchasers  in  tail,  then  the  devise  being  limited  to  such  grandchildren 
as  shall  be  livine  at  the  death  of  their  respective  parents,  if  any  grand- 
child should  die,  living  his  parent,  and  leaving  issue,  such  issue  would  not 
take.  To  which  difficulty  the  only  answer  is,  that  this  is  an  express  contingency 
created  by  the  testator  himself,  and  he  cannot,  upon  any  principle  of  construc- 
tioD,be  held  to  have  been  insensible  to  that  which  was  its  natural  and  necessary 
ooQseijuenoe ;  and  in  this  case  also,  as  in  the  last,  the  issue  of  the  grandchild 
BO  dviDg  might  ultimately  take  under  the  devise  in  tail  in  remainder  to  the 
children  of  the  testator. 

The  two  cases  of  Murthwaite  v.  Jenkinson,  2  B.  &  0.  357,  and  WoUen  v. 
Andrews,  2  Bing.  126,  which  were  relied  upon  by  the  counsel  for  the  plaintiff 
in  the  argument  in  the  C^urt  below,  and,  again,  in  the  argument  before  us, 
have  been  so  well  and  clearly  distinguished  from  the  present,  by  the  judgment 
given  by  the  Court  of  Being's  Bench,  that  we  feel  it  unnecessary  to  add  any 
thing  upon  that  point,  or,  indeed,  to  give  any  further  observations  on  the  case 
before  us,  except  that  we  think  the  judgment  of  that  Court  the  right  judgment, 
inasmuch  as  it  proceeds  upon  the  construction  of  the  will  which  gives  the 
ntmost  possible  effect  to  all  and  every  the  devices  contained  therein. 
We  therefore  think  the  judgment  of  that  Court  must  be  affirmed. 

Judgment  affirmed. 
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and  tax  Ifae  costs  and  expenses  of  Henry  Pringle  Brayeres,  Esqaire,  retoniing 
officer  at  the  last  election  of  barons  to  serve  in  Parliament  for  the  town  and  port 
of  Dover,  incurred  by  him  in  opposins  the  petition  of  John  Haloomb,  Esquire, 
complaining  of  an  undue  election  and  return  of  Sir  John  Rae  Reid,  Baronet, 
have  reported  tome  the  amount  thereof:  Now  I  do  hereby  certify,  that  the 
said  costs  and  expenses  allowed  in  the  said  report  amount  to  the  sum  of  34U 
8«.  9d,,  and  that  the  said  John  Halcomb  is  liable  to  the  payment  of  the  said 
costs  and  expenses.    Given  under  my  hand  the  22d  day  of  April  1881. 

<<  Charles  Manners  Sutton,  Speaker." 

*Soon  after  the  determination  of  the  committee  the  parliament  was  rt^^ 
dissolved.  During  the  next  session  of  parliament  the  defendant  had  *- 
prepared  a  petition  to  the  house  against  the  decision  and  certificate,  but  the  pre- 
senting of  it  was,  for  various  reasons,  deferred  till  the  close  of  the  session ;  and 
the  Speaker  had  expressed  his  opinion  to  the  defendant,  that  the  present  parlisp 
ment  could  not  rescind  the  decision  of  a  committee  in  the  preceding  one,  and 
the  Speaker's  certificate  founded  on  it. 

The  present  action  was  brought  by  the  returning  officer  to  recover  the  costs 
due  to  him^ayment  of  which  had  tieen  duly  demanded  and  refused. 

Sir  W.  W.  FoUeU  shewed  cause  in  last  Easter  term.(a)  This  is  a  motion  te 
enter  up  judgment  under  stat.  9  G.  4,  o.  22,  s.  63.(6)    The  Court  will  not  in- 

(a)  Maj  lltb.  /Before  Lord  Denman,  0.  J.,  Llttledole,  Patteson,  and  Coleridge,  Ja 
This  case  had  been  argued  in  Hil.  T.  1832  (Jan.  30th),  before  Lord  Tenterden,  G.  J.,  Lit- 
tledale,  and  Tannton,  Js.,  but  no  judgment  had  been  given ;  and,  there  being  now  onlj 
one  judge  on  the  bench  who  had  heard  the  case  discussed,  the  court  directed  it  to  be  re- 
argued. 

(6)  Stat  9  G.  4,  c.  22,  s8. 67,  58,  69,  gives  costs  to  the  successful  party  in  the  respective 
cases  where  the  petition  against  a  return,  or  the  opposition  to  such  petition,  is  reported 
to  be  friTolons  and  vexatious.  Sect  67,  is  as  follows :— "  And  be  it  enacted,  that  whcn- 
eyer  any  committee  appointed  to  consider  the  merits  of  any  petition  complaining  of  sn 
undue  election  or  return,  or  of  the  omission  to  return,"  Ac.  "  shall  report  to  the  house  with 
respect  to  anj  such  petition  (except  as  is  hereinbefote  excepted)  that  the  same  appeared 
to  them  to  be  frivolous  or  yexatious,  the  party  or  parties,  if  any,  who  shall  hare  appeared 
before  the  committee  in  opposition  to  such  petition,  shall  be  entitled  to  recover  from  the 
person  or  persons,  or  any  of  them,  who  shall  have  signed  such  petition,  the  full  costs  and 
expenses  which  such  party  or  parties  shall  have  incurred  in  opposing  the  same,  such  costs 
and  expenses  to  be  ascertained  in  the  manner  hereinafter  directed.''  Sect  60,  enacts  that 
on  application  to  the  speaker,  within  three  months  after  the  determination  of  the  merits 
of  such  petition,  by  the  petitioner  or  other  party,  for  ascertaining  the  costs  of  prosecuting 
or  opposing  any  petition  presented  under  this  act,  the  speaker  shall  direct  the  same  to  bo 
taxed  by  two  persons,  of  whom  the  clerk  or  one  of  the  clerks  assistant  of  the  house  shall 
be  one,  and  one  of  other  officers  mentioned  in  this  clause,  shall  be  the  other :  ''  and  the 
persons  so  authorised  and  directed  to  tax  such  costs,  expenses,  and  fees  shall  and  ibey 
are  hereby  required  to  examine  the  same,  and  to  report  the  amount  thereof,  together 
with  the  name  of  the  party  liable  to  pay  the  same,  to  the  speaker  of  the  said  bonse, 
who  shall,  upon  application  made  to  him,  deliver  to  the  par^  or  parties  a  certifi- 
cate, signed  by  himself,  expressing  the  amount  of  the  costs,  expenses,  and  fees  al- 
lowed in  such  report,  together  with  the  name  of  the  party  liable  to  pay  the  same  ;"— "  ^^ 
such  certificate  so  signed  by  the  speaker  shall  be  conclusive  evidence  of  the  amount  of 
such  demands,  in  all  cases  and  for  all  purposes  whatsoever;  and  the  witness,  officer,  or 
party  claiming  under  the  same  shall,  upon  payment  thereof,  give  a  receipt  at  the  foot  or 
such  certificate,  which  shall  be  a  sufficient  discharge  for  the  same." 

Sect  63,  enacts,  "  That  it  shall  and  may  be  lawful  for  the  party  or  parties  entitled  to 
such  costs  and  expenses,  or  for  his,  her,  or  their  executors  or  administrators,  to  demand 
the  whole  amount  thereof,  so  certified  as  above,  from  any  one  or  more  of  the  persons  res* 
pectively  who  are  hereinbefore  made  liable  to  the  payment  thereof  in  the  several  cases 
hereinbefore  mentioned,  and  in  case  of  nonpayment  thereof  to  recover  tbe  same  byftcj'^^^ 
of  debt  in  any  of  his  migesty's  courts  of  record  at  Westminster,  in  which  action  it  shaU 
be  sufficient  for  the  plaintiflf  or  plaintiffs  to  declare  that  the  defendant  or  defendants  is  or 
are  indebted  to  him  or  them  in  tiie  sum  to  which  the  costs  and  expenses,  ascertained  m 
manner  aforesaid,  shall  amount,  by  virtue  of  this  act ;  and  the  certificate  of  such  amount, 
so  signed  as  aforesaid  by  the  speaker,  shall  have  the  force  and  effect  of  a  warrant  to  con- 
fess judgment ;  and  the  court  in  which  such  action  shall  be  commenced  shall,  upon  motion, 
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*S841  ^^^'^  ^unless  it  Bees  that  the  proTisions  of  the  statute  have  not  been 
^  compUed  with.  The  certificate  is  wrong  both  in  substanoe  and  in  form. 
The  sabetantial  objection  is,  that  where  no  person  has  appeared  to  support  the 
petition  within  the  time  specified  by  the  act  of  parliament,(a)  there  is  no  power 
*S851  ^  ^ppoii^t  A  committee,  *and,  conseauently,  there  can  be  no  regular 
J  certificate  for  costs.  It  is  clear,  from  uie  seyeral  sections  relating  to  this 
subject,  that  the  oommittee  cannot  be  formed  unless  the  petitioner,  his  counsel 
or  agent,  attend.  By  sect.  18,  the  parties  are  required  to  be  present  at  the  bar 
▼hen  the  ballot  is  tucen.  By  sect.  30,  as  soon  as  thirty-three  members  haye 
been  chosen  by  lot,  the  petitioner  and  sitting  member,  their  counsel  or  agents, 
are  to  withdraw ;  and,  each  party  being  furnished  with  a  list  of  thirty-three, 
they  are  alternately  to  strike  off  names  till  the  number  is  reduced  to  eleven, 
*3861  ^^^^^  eleven  *are  then  to  be  sworn,  and  shall  be  deemed  and  taken  to 
•I  be  a  select  committee  legally  appointed  to  try  the  merits  of  the  return 
or  election  from  the  time  of  their  having  been  sworn.  In  the  present  case  that 
proceeding  could  not  be  gone  through;  the  petitioner  did  not  attend  or  with- 
draw, receive  a  list,  or  strike  off  any  names.  Sect.  83,  also  shews  that  the 
]»eflence  of  the  parties  is  contemplated.  Sect  34,  prescribes  a  mode  of  pro- 
ceeding where  the  party  opposing  the  petition  does  not  appear,  but  not  in  the 
abeence  of  the  petitioner.  By  sect.  40,  every  such  select  committee  (that  is, 
appointed  as  before  required)  shall  try  the  merits  of  the  return  or  election,  and 
report  to  the  House,  and  a  provision  is  made  in  case  of  no  person  appearing  to 
oppose  the  petition,  but  none  in  case  of  default  by  the  petitioner.  Then,  as  to 
costs,  sects.  57,  and  58,  give  them  to  the  respective  parties  in  case  of  the  peti- 
tion or  opposition  being  reported  frivolous  and  vexatious;  and  sect.  59,  gives 
costs  to  the  petitioner  where  no  person  appears  in  opposition,  and  the  election 
or  return,  or  other  proceedings  petitioned  against,  is  reported  to  have  been  vez- 
atioosor  corrupt :  but  there  is  no  corresponding  provision  in  case  of  the  petitioner's 
non-appearance.  For  ascertaining  the  costs,  sect.  60,  introduces  a  new  regulation. 
Two  officers  are  appointed  to  examine  the  costs,  and  to  report  the  amount,  with 
the  name  of  party  liable,  to  the  Speaker,  who  is,  upon  application  made, 

and  on  the  prodaction  of  sach  certificate,  enter  up  judgment  in  faTonr  of  the  plaintiff  or 
plaintiffii  named  in  sach  certificate,  for  the  sum  specified  therein  to  be  doe  from  the  de- 
fendant or  defendants  in  such  action,  in  like  manner  as  if  the  said  defendant  and 
defendants  had  signed  a  warrant  to  confess  judgment  in  the  said  action  to  that  amount.'' 

(a)  Sect  2,  directs  that  whenever  a  petition  complaining  of  an  undue  election  or  return, 
^,ihall  be  presented  to  the  house  within  the  p^roper  time,  a  day  and  hour  shall  be  ap- 
pointed by  the  house  for  taking  the  same  into  consideration,  and  notice  giren  by  the 
speaker  to  the  petitioners  and  sitting  members,  ftc.  By  sect  3,  the  house  may  alter  the 
day  and  hour,  giTing  notice  to  the  parties ;  "  and  if  wiUiin  one  hour  after  the  time  fixed 
in  the  manner  hereinafter  directed  for  calling  in  the  respectire  parties,  their  counsel  or 
•gents  for  the  purpose  of  proceeding  to  the  appointment  of  a  select  committee,  the  peti- 
tioner or  petitioners,  or  some  one  or  more  of  them  who  shall  have  signed  any  such  peti- 
tion, ghall  not  appear,  by  himself  or  themselyes,  or  by  his  or  their  counsel  or  agents,  the 
order  for  taking  such  petition  into  consideration  shall  thereupon  be  discharged,  and  such 
petition  ghiUl  not  be  further  proceeded  upon.'' 

Sect  5,  enacts, "  That  no  proceeding  shall  be  had  upon  any  such  petition,  unless  the 
pcnon  or  persons  subscribing  the  same,  or  some  one  or  more  of  them,  shall,  within  four- 
teen days  after  the  same  shall  hare  been  presented  to  the  house,  or  within  such  further  time 
^  shall  be  limited  by  the  house,  personally  enter  into  a  recognizance  to  our  sovereign 
lord  the  king,  according  to  the  form  hereunto  annexed,  in  the  sum  of  1000^,  with  two 
efficient  sureties  in  the  sum  of  5002.  each,  or  four  sufficient  sureties  in  the  sum  of  250^ 
each,  for  the  payment  of  all  costs,  expenses,  and  fees  which  shall  become  due  to  any  wit- 
Msi  sommoned  in  behalf  of  the  person  or  persons  so  subscribing  such  petition,  or  to  any 
cierk  or  officer  of  the  house,  upon  the  trial  of  such  petition,  or  to  any  party  who  shaU 
appear  before  the  house,  or  any  committee  of  the  house,  in  opposition  to  such  petition  in 
^ase  inch  person  or  persons  shall  fail  to  appear  before  the  house  at  such  time  or  times  as 
Bball  be  fixed  by  the  house  for  taking  such  petition  into  consideration ;  or  in  case  such 
petition  shaH  be  withdrawn  by  the  permission  of  the  house ;  or  in  case  such  committee 
ihall  report  to  the  house,  that  such  petition  appears  to  them  to  be  fHrolons  or  rezations." 
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to  give  a  certificate  expressing  snch  SEmoant  aad  name  t^  the  parties.  His  oer 
tificate,  however,  ovght  to  )>e  merely  the  echo  of  the  report  made  by  the  officers  l 
he  has  no  aathority  of  himself  to  say  who  shall  be  fiable.  The  aot  says  that 
his  certificate  "  shall  be  conclusive  evidence  of  the  anumnt  of  such  demands^  in 
all  cases  and  fbr  HU  purposes  whatsoever:"  but  that  can  only  be  applied  pnoov 
to  cases  provided  for  by  Uie  act ;  not,  therefore,  where  the  committee  has  ■• 
been  formed  in  a  manner  not  contemplated  by  the  statute.  In  such  a  case  this 
Court  cannot  act  upon  the  certificate  as  upon  a  warrant  to  confess  judgmadt,  ae* 
cording  to  sect.  63.  And  it  is  to  be  observed  that  sect.  60,  makes  the  oertafi* 
cate  conclusive  as  to  the  amount  onlr,  not  as  to  the  person  liaUe4  The  case  of 
a  petitioner  not  appearing  is  providea  for  by  sect.  8,  which  direots  that  if,  within 
one  hour  after  the  time  &ed  for  calling  in  the  parties  to  proceed  to  the  i^point- 
ment  of  a  select  committee,  the  petitioner  shall  not  appear  by  himself,  his  c«nui- 
sel  or  agent,  the  order  for  considering  such  petition  shall  be  discharted.  And 
the  costs  of  the  opposing  party  np  te  that  time  are  provided  for  ny  sect.  5, 
which  directs  that  no  proceeding  shall  be  had  upon  such  a  petition,  nnless  the 
petitioner  shall,  within  the  time  there  mentioned,  enter  intea  recogntsanoe  widi 
sureties^  for  payment  of  all  costs  which  shall  become  due  to  the  oppomng  party,  in 
th^  case,  among  others^  of  his  non-appearance  at  the  time  fixed  for  oonsidaring 
tile  petition. 

It  will  be  contended  that,  atthongh  the  House  may  have  proceeded  in  a  manner 
contrary  to  the  act,  the  Speaker's  certificate  is  conclusive,  and  that  to  contest  it 
would  he  an  interference  with  the  privileges  of  the  House.  Booh  an  argoment 
cannot  be  available  where  this  Court  is  asked  to  lend  its  own  process  for  the 

Jurpoae  of  making  the  certificate  effectual  r  the  question  being,  not  whether  l^e 
lourt  shall  oppose  the  House  of  Commons  in  the  exercise  of  their  nrivileges, 
but  whether  it  shall  itself  proceed  to  enforce  a  demand  not  sanctioned  *by  pogo 
law.  The  act  says,  that  tne  oertfiSoate  shall  have  the  eWset  of  a  warrant  ^ 
to  confbss  judgment ;  but  it  must  mean  a  certificate  regularly  mmted ;  if  a  cer- 
tificate was  given  when  there  had  been  no  committee  appointed,  no  ballot,  or  no 
petition,  it  cannot  be  contended  that  this  Court  should  overlook  the  defect.  The 
certificate  is  open  to  any  objections  that  might  be  made  to  a  warrant  of  attorney. 
And  if  the  Court  were  precluded  from  questioning  the  certificate,  H  wouM  be 
only  as  to  the  amount  xu  Strachey  v.  Tutley,  7  East,  507,  upon  a  special  case^ 
this  Court  took  notice  that  the  Speaker^s  certificate  was  not  confonuabte  to  the 
aot  28  G.  3,  e.  62,  although  by  that,  statote,  saet  28^  it  was  deelared  that  the 
Speaker's  certificate  of  the  amosnt  of  eosis  (with  an  examined  eof^  of  Uie  en- 
tries in  the  journals  of  the  resolutions  of  the  select  committee)  should  be  '^deemed 
full  and  sufficient  evidence  in  support  of  such  action.^  And  upon  a  case  stated 
m  a  sflieond  aotioD,  Stvachey  v.  Turley,  11  East,,  194,  on  a  new  certificate  by  the 
Speaker  of  a  snbseqnen^  parliamenty  the  Court  iaquued  into  the  validity  of  that 
certificate,  and  held  it  to  be  ^od.  The  fisnetions  of  the  ^naker  in  granting  it, 
was  there  considered  to  be  mimsterial  only.  In  Margrave  v.  White,  8  B.  &  C. 
412,  the  Speaker's  authority  to  certify  for  costs  in  a  particular  case  was  dis- 
cussed, and  pvoaoujMed  u^n  by  the  Court.  In  Ex  parte  Williams,  8  Price,  3, 
where  a  petition  was  declared  frhrolona  and  vexations,  and  the  petitlonmn^  did 
not  attend  to  hear  the  decision,  the  Speaker  certified  the  reeegaiaanceB  into  the 
court  of  Exchequer,  under  stat.  28  G.  8,  c.  62,  s.  9;  and  that  Court  considered 
itself  authoriadd,  upon  hearing  the  ^case,  to  vacate  the  recognizances  r^gg^ 
although  the  statute  declared  that  the  certificate  should  be  conclusive  evi-  '- 
dence  of  the  defanlt.  [Pattbbon,  J.  It  is  not  stated  there  that  the  Speaker 
certified  the  recognisances  to  have  been  broken]. 

But,  further,  it  is  an  objection  in  form,  that  the  Speaker  does  not  certify  that 
the  two  officers  appointed  under  the  act,  have  adjudged  as  to  the  liability  of  any - 
party  to  costs,    ouch,  an.  adjudication  is  necessary  before  the  certificate  can  issue. 
[Pattbson,  J.  The  want  of  it  woold  be  a  defect  in  substance.  Lord  Dxnman, 
G.  J.    Must  not  we  presume  every  thing  to  have  been  done  that  was  necessary 
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to  aslhorke  iha  ^eiittefttef]  It  do^  not  recite  ui  adtjadkation  upcn  tbe 
aoMHuil  of  ootte;  the  vani  or  amh  fedtal  as  to  the  perty  is  prioii  freie  proof 
th^t  HP  adjudioatioii  was  Bade  on  that  heed. 

2>.  PoOook,  eontiA.  As  to  the  tret  point,  the  stat.  9  O.  4,  e.  22,  s.  68,  di- 
rects expressly,  that  on  motion,  and  on  the  production  of  sneh  certificate  (that 
is,  a  eertifieafte  of  the  amount  of  oosfts,  signed  by  the  Speaker^  as  before  directed,) 
tibe  Court  ajkofl  eater  up  judgment  fov  &e  sum  therein  specified.  Those  words 
do  BO*  lea^e  the  Ooqrt  at  liborty  to  inquire  into  Hbe  grounds  of  the  certifieatOb 
Where  the  efiiaot  af  the  eeitificate  has  been  made  a  matter  of  discussSeu  in  this 
Conrt^  the  objeelian  has  been  ijaised  by  the  instrument  itself.  In  Straohey  v. 
Turlejr,  7  Bast^  507,  the  Speaker  had  mads  a  certificate  of  joint  costs,  which  thcf 
Stat.  28  (k  8,  0.  ^a,  did  not  allow  te  bo  done.  In  Margrave  e.  White,  8  B.  & 
C.  412,  the  onestion  discussed  was  raised  by  the  statement  of  the  certificate) 
^901  ^^^  wilneis  waa  summened  fer  the  sitting  member^  and,  on  HH 
^^^i  other  points,  the  eertifieato  waa  deemed  eonelusiTe.  In  Bx  parte  WiU 
liamoy  8  Price,  3,  it  is  stated  that  the  recegnisi«nees  were  certified  into  the  Bz^ 
eheqnec  iraepi  a  import,  whifh  showed  a  spedfle  reason  for  their  being  estreated  ^ 
by  skat.  26  <}«  3,  o.  62,  s.  9,  recognisances  certified  into  the  Bxchequer  as  there 
directed  were  t^  have  the  ssme  eAct  as  if  estreated  from  a  court  of  law :  and 
the  question  was,  whether  the  general  jurisdiction  of  the  Court  to  discharge  re« 
pognuaaeesy  uades  stat.  38  H.  8,  a  89,  was  taken  away  hj  stet  28  O.  8,  c.  62, 
or  68  O.  8,  0.  71.  The  Court  held  that  it  was  not,  and,  upon  grounds  dMwn  by 
affidavit,  they  vacated  ike  recognisances.  But  this  Court  is  told  by  the  stet.  9 
6. 4,  that,  in  the  esse  there  pointed  out,  it  AaU  enter  up  judgment  as  if  tbe  de- 
fendaat  had  signed  %  warrant  of  attraney.  [CoLxaiDQB,  J.  Then  are  we  not 
m  the  same  situatioa  as  to  catering  up  tho  judgment,  as  the  Court  of  Exche* 
^uer  is  with  seroeet  to  estreating  thci  reconiiianoes  71  This  Court  is  directed  to 
enter  up  the  judgment;  the  woras  ''  in  iDce  manner'  refer  only  to  the  Qsodeof 
doing  iL  l£e  dboerviMkioBa  as  to  the  improper  appointment  of  the  committee 
^aa,  at  all  eveato,  apply  onlv  to  the  subsequent  oosto  ;  bul^  by  lect.  6,  of  the 
act,  it  IS  deav  that  the  petitioaeris  also  subject  to  the  oosto  up  to  the  time  of  his 
aakiag  defiudt,  sad  it  does  not  appear  that  the  coste  texed  in  this  case  were  not 
laeii.  Upon  the  Spealieff^a  certifioats,  it  is  to  bo  taken  that  the  proper  coste 
were  taxed.  [Pattisonj  J.  The  tazatien  of  oqsto  under  sect.  60,  is  to  tahe 
plaee  on  application  <^  within  threa  monUia  after  the  determinaticm  of  themerite 
ef  such  petitioa.^J  In  ihla  case  there  has  been,  at  all  events,  a  committee  in 
*Sdl1  ^  ^appointed,  aud  the  petition  has  been  geae  iutew  The  oosto  ought 
J  to  he  givea.  [Lord  BaNBUNy  C.  J.  There  was  no  appoiatment  of  a 
eomaiittee  mMCP  the  act  PAirrasow,  J.  No  committee  oucht  to  have  beea 
appointed.  And  the  prior  expenses  wciild  be  covered  bv  tne  reeegnizance.]! 
The  petition  must  be  token,  to  ha^ve  been  determined  upon  the  merits,  within  the 
meaning  of  thaaot;  the  abaadoment  of  the  petitien  was  a  giving  up  of  the 


As  to  the  aecoad  point,  sect.  60,  requiref  the  speaker  to  give  a  certificate  em^ 
pnssiag  the  amouat  of  ooste  aUowed  in  the  report  of  the  taxing  oi^om,  ^  together 
with  the  name  of  the  party  liable  to  pay,"  but,  aii  to  the  namc^  it  does  not  ro< 
qu^o  him  to  make  any  reference  to  tl^  report;  and  the  court  wUl  net  preeume, 
nem  the  absence  of  such  stotement,  that  the  speaker  violated  his  duty  by  cer< 
tifying  the  nume  oi  a  par^  not  found  liable  by  the  oflioers. 

Cfur,  mdtK  9fde^ 

Lord  SsNiuii^  0.  J.,  in  this  term  (Juaa  l&thX  delivered  the  judgment  of 
the  court  aa  fellowa.  l^ia  was  sa  action  oi  debt,  fooaded  on  the  lixty-thiffd 
seetioa  of  stol  9  O.  4,  c.  22,  '<  To  consolidate  sad  amend  the  laws  relating  to 
the  trial  of  controverted  elections  or  retoms  of  members  to  Bcrve  in  parliament.'^ 
That  section  ena0ta,-^His  lordship  here  read  the  section.)  The  roesker'B  cer* 
tificato  was  produced,  midin^  a  certain  amount  of  costs,  and  that  the  defendant 
was  UaUa  to  paj  them  to  the  plttntiff.    Some  objections  were  made  to  the  form 
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of  it,  which  we  need  not  consider,  afl  onr  jadgment  proceeds  upon  other  grounds, 
and  we  assume;  for  the  purpose  of  this  argument,  that  the  ceitificate  was  correct 
in  its  form  within  the  sixtieth  section,  ^which  further  enacts,  that  the  r^^^^ 
speaker's  certificate  shall  be  conclusive  evidence  of  the  amount  of  such  "- 
demands  in  all  cases  and  for  all  purposes  whatsoever. 

The  enactment  bj  which  the  certificate  is  made  available  for  rendering  a  party 
liable  to  costs,  is  the  fifty-seventh  section,  providing,  that  whenever  any  com- 
mittee, appointed  to  consider  the  merits  of  any  petition  complaining  of  an  undue 
election,  shall  report  to  the  house  that  the  same  petition  appeared  to  them  to  be 
frivolous  or  vexatious,  the  party  opposing  such  petition  shall  recover  from  any 
who  signed  it  the  full  costs  of  opposing  it,  to  be  ascertained  in  manner  therein- 
afiber  directed.  For  the  amount  of  costs  thus  ascertained  the  plaintiff  obtained 
a  rule  to  shew  cause  why  judgment  should  not  be  entered  up;  against  which 
cause  was  shewn  upon  affidavits,  from  which  it  plainly  i^peared  that  the  com- 
mittee itself  was  not  legally  formed  within  the  statute.  For  the  third  section 
expressly  enacts : — (His  lordship  here  read  the  enactment.)  Now  the  affidavits 
clearly  shew  that  no  petitioner  did  appear  either  in  person  or  by  deputy,  within 
one  hour  of  the  time  specified,  or  indeed  at  any  time.  The  statute,  therefore, 
expressly  required  that  the  order  should  be  discharged,  and  the  petition  no  fur- 
ther proceeded  upon. 

The  same  affidavits,  however,  state  that  a  committee  was,  in  fiMt,  appointed; 
but  it  could  not  be  reduced  from  thirty-three  to  eleven,  as  the  act  requires,  in 
the  manner  directed  by  the  thirtieth  section,  for  that  assumes  the  presence  of 
some  person  acting  for  a  petitioner,  who  is  to  strike  off  names  alternately  with 
other  parties.  The  committee,  however,  were  sworn,  met,  appointed  a  day  for 
trying  the  merits,  and  on  that  day  voted  the  defendant's  petition  frivolous  and 
vexatious,  in  his  ^absence,  and  wiUiout  the  presence  of  any  person  autho-  1-^93 
rized  by  him.  ■■ 

It  was  objected  at  the  bar  that  none  of  the  courts  in  Westminster  Hall  are 
at  liberty  to  inquire  into  the  legality  of  proceedings  by  the  House  of  Commons, 
nor  can  do  so  consistently  with  the  respect  due  to  the  privileges  of  that  body. 
It  is  unnecessary  to  enter  upon  that  general  question  in  the  present  case,  for  in 
this  instance,  at  least,  we  are  bound  to  institute  the  inquiry,  as  our  assistance  is 
prayed,  to  give  effect  to  the  speaker's  certificate ;  and  we  should  be  unwarranted 
in  issuing  our  process  to  that  end,  unless  we  saw  that  his  certificate  was  founded 
on  a  proceeding  legal  by  the  act  of  parliament,  and  in  compliance  with  those 
ffenend  principles  of  justice  which  are  binding  on  all  jurisdictions.  The  oerti- 
ficate  by  itself  possesses  no  authority  to  issue  process ;  recourse  must  be  had  to  the 
act  for  that  purpose;  and  obviously  that  can  only  be  in  cases  where  the  act  ap- 
plies. If  this  were  otherwise,  the  speaker's  certificate  that  A.  owed  B.  a  sum 
of  money,  without  more,  would  authorize,  nay,  compel,  the  court  to  issue  exe- 
cution against  B.,  to  seize  his  goods,  and  throw  him  into  prison. 

But  the  speaker's  certificate  here  produced  plainly  refers  to  the  sixtieth  sec- 
tion of  the  statute,  for  it  recites  a  report  of  examiners  appointed  under  its  pro- 
visions, and  by  them  empowered  to  tax  the  costs  of  prosecuting  or  opposing  any 
petition  presented  under  the  provisions  of  that  act.  But  these  costs  become  due 
by  the  fifty-seventh  section,  already  cited,  the  words  of  which,  it  is  true,  apply 
to  ''  any  committee  appointed  to  try  the  merits,"  but  we  think  they  must  be 
confined  to  committees  duly  appointed  under  the  act,  and  possessing  *the  ptgo^ 
powers  it  confers.  The  House  of  Commons  does  not,  by  virtue  <S  this  ■- 
act,  lose  its  power  to  appoint  an  unsworn  committee  to  try  the  merits  of  an  elec- 
tion, by  the  examination  of  witnesses  not  upon  oath :  many  cases  may  be  sup- 
posed in  which  thb  ought  to  be  done :  but,  though  the  decision  of  such  a  com- 
mittee should  be  that  a  petition  was  frivolous  and  vexatious,  it  is  clear  that  the 
liability  to  pay  costs  would  not  ensue,  nor,  if  they  should  be  awarded,  could 
payment  be  enforced  in  a  court  of  law. 

The  thirtieth  section  has  also  been  supposed  to  give  validity  to  any  committee 
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de  fiieto  appointed;  and  supersede  all  inquiry  into  the  process  actnallj  pursued 
in  appointing  it.  The  words  are,  ''  the  said  eleven  members  shall  be  sworn  at 
the  table  well  and  truly  to  try  the  matter  of  the  petition  referred  to  them,  and 
a  trae  judgment  to  give  according  to  the  evidence,  and  shall  he  deemed  and  taken 
to  be  a  select  committee  legally  appointed  to  try  and  determine  the  merits  of  the 
return  or  election  appointed  by  the  house  to  be  by  them  taken  into  considera- 
tion, from  and  after  the  time  of  any  such  select  committee  having  been  sworn 
at  the  tabic/'  And  these  words  may  possibly  have  been  introduced  with  the 
intention  of  dispensing  with  the  necessity  of  proof  of  the  facts  which  must  con- 
car  to  give  a  committee  jurisdiction,  though  they  are  not  very  well  selected  for 
the  purpose.  But  they  do  not  exclude  proof  that  the  preliminary  facts  never 
took  place,  nor  prevent  the  consequence  that  the  jurisdiction  never  was  created. 
The  proof  in  the  present  instance  is,  that  the  committee  was  appointed  in  such  a 
state  of  things  that  the  statute  positively  required  that  it  should  not  be  ap- 
,^g1  pointed ;  it  therefore  had  no  power  over  the  petitioner :  th^ir  report  *that 
-'  his  petition  was  frivolous  and  vexatious  thev  had  no  right  under  the 
statute  to  make :  the  speaker  could  not  lawfully  put  the  examiners  in  motion  to 
tax  the  costs :  their  report  was  an  unauthorized  statement  of  an  immaterial  fact, 
and  the  speaker's  certificate  of  its  being  made  could  give  it  no  authority. 

The  party  in  this  case  is  not  without  a  remedy  for  his  costs  under  the  fifth 
section,  (if  he  brings  himself  within  the  third  section),  on  the  recognizances 
thereby  required  :  but  it  follows,  in  our  opinion,  from  the  previous  examination, 
that,  as  the  Speaker's  certificate  to  which  the  act  assigns  the  effect  of  a  warrant 
of  attorney,  must  be  one  founded  on  the  report  of  a  committee  appointed  in 
conformity  with  the  act,  and,  as  this  committee  has  not  been  so  appointed,  the 
rule  for  entering  judgment  in  this  case  must  be  discharged. 

Bule  discharged. (a) 


*396]  *HARRISON  against  DOUGLAS. 

A  poUcj  of  asBurance  on  a  ship,  contained,  at  the  foot  of  it,  a  condition  (among  others) 
that  all  ships  were  to  be  inspected  and  approved  of  by  a  majority  of  the  committee  of 
the  insurers  before  admission  ;  that  all  ships  should  be  well  found,  &c.  and  otherwise 
in  a  seawor  thy  state,  as  to  the  committee  or  their  inspector  should  from  time  to  time 
seem  proper ;  that  yessels  should  have  a  certain  specified  quantity  of  rope  or  chain 
cable  according  to  their  sereral  burthens, "  and  all  chain  cables  to  be  properly  tested  f 
ships  to  be  subject  to  survey  by  the  committee  or  their  Inspector  at  specified  times : 
and,  in  ease  of  non-compliance  with  orders  to  repair,  made  by  the  committee  or  inspec- 
tor, the  parties  neglecting  to  be  uninsured. 

An  action  was  brought  on  the  policy,  and  for  money  had  and  received  and  on  an  account 
stated :  and  money  was  paid  into  court  on  two  counts,  one  of  which  was  on  the  policy, 
aTerring  generally  a  performance  by  the  plaintiff  of  all  things  in  the  policy  contained 
to  be  performed  on  his  part,  and  a  compliance  with  all  the  conditions,  &c.  thereby  re- 
ferred to,  and  thereby  subjoined.    Held, 

1.  That  the  testing  of  the  chain  cable  was  not  by  itself  a  condition,  precedent,  but  only  a 
direction  to  the  committee. 

2.  That,  if  it  had  been  a  condition  precedent,  the  non-performance  was  in  the  nature  of 
unseaworthiness,  and  was  a  question  for  the  jury ;  and  that  the  pajraront  of  money  into 
court  waived  any  objection  as  to  the  non-performance. 

The  policy  declared  that  certain  rules  should  be  deemed  a  component  part  of  the  policy. 
By  one  of  the  rules,  the  assured  was  not  entitled  to  be  paid,  in  case  of  a  loss,  till  a  pe- 
riod which  was  made  contingent  upon  certain  events.  The  evidence  shewed  that  this 
period  had  not  arrived  before  the  action  was  brought;  but  left  it  uncertain  whether  the 
▼hole  payment  was  to  be  made  at  once,  or  by  instalments*    Held, 

3.  That  the  payment  of  money  into  conrt  admitted  that  something  was  due  to  the  plain- 
tiff on  the  policy  at  the  time  of  the  action  brought,  and  was  so  far  a  waiver  of  the  olv 
jection  that  the  action  was  brought  too  soon.    And, 

(fl)  See  Ranson  v,  Dundas  and  Kelly,  in  C.  B.  Trin.  T.  1836. 
Vol.  XXX.— 18 


194  Harbisoh  9.  BoueLAS.    T.  T.  1835.  [396 


4.  That  it  Uy  on  the  defeadant  to  proT*  tbat  a  part  of  the  mm  reeoterable  on  the  kii 
coald  be  claimable  hj  the  plaintiff,  without  the  whole  being  due;  and  that,  therefore^ 
in  the  absence  of  such  proof,  the  objection  was  waived  as  to  the  whole  sum. 

In  Trinity  term  1834,  (May  23d)(a),  Oreswett  v^ni  W.  K  Watson  shewed 
cause  against  a  rule  obtained  in  this  case  by  JB6U  in  Michaelmas  term  1833, 
and  Sir  James  ScarleU,  HoU^  Alexander ^  and  TomUnsoUf  argued  in  support  of 
it  The  Court  having  taken  time  to  consider,  judgment  was  deliyered  m  this 
term,  June  16.  The  judgment  will  be  found  to  contain  all  the  material  facts, 
and  the  points  argued  and  decided  upon. 

Lord  D£NMAN,  C.  J.  Thb  was  an  action  on  a  policy  of  insurance  on  the 
plaintiff's  ship^  which  was  tried  before  my  brother  6olhuid  at  Durhami  at  the 
Summer  assises  of  1838. 

^he  policy  was  not  a  common  marine  policy;  but  it  was  one  on  wbicb  rtow 
the  plaintiff,  tbe  defendant  and  a  great  many  other  persons,  were  mutual  in-  >■ 
surers  on  their  respectiye  ships  for  the  period  of  one  year.  This  policy  contained 
seyeral  rules  and  stipulations  which  do  not  exist  in  the  common  maritime  policies. 
In  the  body  of  the  policies  there  b  the  following  clause  :^'' And  we,  the  sub- 
scribers hereunto,  do  hereby  elect,  nominate,  and  appoint,  Messrs.  John  Bell, 
William  Adamson,  Thomas  Douglass,  Thomas  Brown  the  younger,  William 
Ord,  George  Harrison  and  John  Brown,  to  be  a  committee  and  genend  referees 
between  and  amongst  all  and  eyery  of  us  the  said  subscribers,  in  all  and  every 
matter  and  thing  relating  to  our  respectiye  assurances  hereby  made;  and  any 
three  of  the  committee  or  referees  for  the  time  being  are  hereby  authorised  to 
adjust,  settle,  and  determine  all  oontroyersies  and  disputes,  and  all  accounts, 
demands,  and  transactions  whatsoeyer,  by  and  between  all  or  any  of  us  the  said 
subscribers  to  this  policy,  touching  and  concerning  all  and  eyery  or  any  of  the 
insurances  hereby  made,  or  other  matter  or  thing  relating  to  or  concerning  the 
same,  or  this  policy;  and  the  determination  or  determinations  from  time  to  time 
to  be  made  and  signed  by  any  three  of  the  committee  or  referees  for  the  time 
being,  according  to  the  terms  of  this  policy,  and  the  warranties,  rules,  terms  and 
conditions  hereto  subjoined  {which  are  deianed  a  component  part  of  this  polity) 
shall  be  and  is  and  are  hereby  agreed  and  declared  to  be  final  and  conclusiye  to 
the  seyeral  subscribers  hereunto  respectiyely,  and  their  reepeotiyQ  heirs,  exmnt 
tors,  administrators,  and  assigns,  who  are  hereby  declared  to  be  bound  thereby. 
And  it  is  mutually  agreed  that,  in  case  any  of  the  said  ^committee  or  rwoQQ 
referees  shall  die,  or  become  incapacitated,  or  refuse  or  decline  to  act,  ^ 
before  the  expiration  af  the  said  twelye  calendar  months,  then  and  in  auch  case 
and  so  often  as  the  same  shall  happen,  it  shall  be  lawful  to  and  for  the  sorfiTOg 
or  continuing  committee,  by  writing  under  their  hands,  to  choose  and  appoint 
any  other  or  others  of  us  to  supply  the  yacancy  or  yaoancies  to  be  occasioned 
as  aforesaid,  and  after  such  said  appmntment,  the  person  or  persons  so  to  be 
chosen  shall  be  yested  with  the  same  powers  and  authorities  in  eyery  rospeot  as 
are  hereby  ffiyen  to  or  yested  in  the  oommittee  or  general  refereea  herein  above 
named ;  and  all  acts  or  orders  to  be  made  or  signed  by  such  of  us  as  shall  or 
may  be  chosen  and  appointed  in  manner  aforesdd  shall  haye  the  same  force  and 
effect  as  if  the  same  had  been  made  by  the  said  oommittee  or  general  referees 
herein  above  named." 

At  the  foot  of  the  policy  there  was  %  heading  of  Exceptions,  Warranties, 
Kules,  Terms,  Conditions,  and  Agreements  referred  to  and  subjoined:  and, 
amongst  them, 

1.  <<  All  ships  to  be  inspected  and  iq)proyed  of  by  a  majority  of  the  com- 
mittee before  admission ;  and  no  ship  registered  at  a^y  other  port  than  Sunder- 
land shall  be  admitted  for  a  larger  sum  Sian  the  interest  of  the  owner  resident 
At  the  port  of  Sunderland.    All  ships  hereby  insured  to  be  wdl  found  and  fitted 

(6)  Before  Lord  DeaBAa,0.  J.,  Littledale,  Taunton,  and  Williams,  Js. 
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oat  witli  aH  ne^sesBftrj  tackle  and  materials,  and  otherwise  in  a  sea  worthy  state, 
as  to  the  committee  or  their  insnector  shall  from  time  to  time  seem  proper. 
Vessels  not  exceeding  twelve  keels  ill  burthen  to  have  one  hundred  and  eighty 
frtboms  of  rope  cable^  or  one  hundred  and  sixty  fathoms  of  chain ;  and,  if  above 
*8991  ^^^^  burthen;  two  hundred  fathoms  *of  rope  cable,  or  one  hundred  and 
J  eighty  ikthoms  of  chain ;  and  all  chain  cables  to  be  properly  tested,  and 
the  windksies  of  such  ships  as  shall  have  chain  cables  to  be  properly  secured  ; 
all  ships  to  be  subject  to  survey  by  two  or  more  of  the  committee  and  the  sur- 
veyor in  the  autumn  of  the  present  year,  and  at  such  other  times  as  the  com- 
mittee shall  think  proper.  And  subscribers  neglecting  to  get  such  repairs  done 
to,  and  stores  and  materials  for,  their  respective  ships,  as  shall  from  time  to 
time  be  ordered  by  the  committee  or  their  inspector,  after  notice  for  that  pur- 
pose from  the  secretary,  to  be  uninsured  until  the  same  shall  be  got  or  done, 
although  subscriber,  in  the  interim,  liable  to  other  losses." 

25.  <'  A  proportion  not  exceeding  1/^  5s.  per  cent,  of  the  total  and  partial 
losses  (except  salvage  as  hereinafter  named)  shall  be  called  upon  the  subscribers 
Hable  to  the  same  at  every  forty  days,  and  for  which  receipts  shall  be  prepared 
by  the  secretary  and  given  to  the  several  sufferers  to  receive  their  proportion  of 
the  same ;  and  salvages  for  money  paid  for  getting  any  ship  off  a  strand,  or  for 
assistmi  any  ship  in  distress,  shall  be  paid  ten  (jays  after  settled  by  the  com- 
mittee, if  the  same  shall  amount  to  100/.  And  where  two  or  more  averages  or 
losses  shall  be  put  together  in  one  receipt,  for  greater  ease  in  collecting  the  same 
of  subscribers,  and  any  subscriber  having  to  pay  the  sum  shall  fail,  or  of  whom 
payment  cannot  be  obtained,  in  such  case  the  several  sufferers  whose  averages 
or  losses  shall  have  been  so  put  together,  shall  pay  back  to  the  holder  of  such 
recept  their  several  proportions  or  sums  which  shall  have  been  included  in  any 
such  receipt,  provided  such  receipt  shall  be  returned  to  the  secretary  within  ten 
♦4001  ^*  *^^  ^^^  ®*™®  shall  oecome  due;  but  if  kept  *longer  by  the  hold- 
''  er,  he  to  take  the  risk  of  the  whole  amount  of  the  receipt  upon  himself. 
Any  subscriber  not  paying  to  the  secretary,  on  demand,  his  proportion  of  any 
receipt  to  be  returned  as  aforesaid,  to  be  uninsured  until  the  same  be  paid,  al- 
thoagh  he  shall,  in  the  interim,  be  liable  to  other  losses/' 

The  first  count  of  the  declaration  contains  allegations  adapted  to  the  particu- 
lar stipulations  of  the  policy^  and,  amongst  others,  that  she  was  provided  with 
Bach  cables  as  the  rules  in  the  policy  require ;  it  states  a  total  loss  by  the  perils 
of  the  sea;  that  the  plaintiff  revoked  the  power  and  authority  of  the  commit- 
tee; and  that  the  proportion  of  the  loss  which  the  defendant  was  liable  to  pay 
amounted  to  4/.  13f .  9d, 

The  seeond  count  is  a  more  general  one  ;(a}  it  does  not  contain  any  allegation 
that  the  plaintiff  revoked  the  power  and  authority  of  the  committee ;  and  it 
claims  a  nominal  sum  of  20/.,  as  the  defendant's  proportion  of  the  loss  which 
he  was  liable  to  pay.  The  third  count  was  for  money  had  and  received,  and  on 
an  account  stated.  The  defendant  pleaded  the  general  issue^  and  paid  1/.  10«. 
into  court  on  the  last  two  counts. 

Ou  the  Ist  April,  1883,  the  plaintiffs  ship  apt  on  shore  and  was  stranded 
near  Sunderland,  and  she  was  got  off  on  the  20th.  Notice  of  abandonment  was 
given  before  the  20th,  and  which  was  declined ;  and,  on  the  25th,  a  second  no- 
tice of  abandonment  was  given.  The  committee  met  to  investigate  the  Iors  ; 
♦4011  ^°^'  ^°  ^^^  ^^^  *^^  Jnne,  a  notice  was  served  on  the  plaintiff  of  a 
^  meeting  of  the  committee  to  make  their  award.  The  committee  met  on 
the  22d.  The  plaintiff  attended,  and  said  he  was  not  then  prepared  to  go  into 
his  ease,  in  consequence  of  the  absence  of  his  attorney,  who  had  his  papers. 

(a)  The  averment  as  to  the  performance  of  the  conditions  precedent,  in  the  second 
eotint,  was  merely  that  the  plaintiff  had  always  performed  and  fulfilled  all  things  in  the 
policy  of  assurance  contained,  on  his  part  and  behalf  to  be  performed  and  falfilled,  and 
had  complied  with  and  observed  all  the  exceptions,  warranties,  rules,  terms,  conditions, 
and  agreements  thereby  referred  to,  and  thereto  subjoined. 
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The  cbairman  asked  him  if  he  wished  to  have  it  adjourned ;  he  said  yes,  and 
it  was  adjourned  to  the  27th  :  the  plaintiff  made  no  objection  to  it.  On  the 
25th,  the  plaintiff  sent  a  notice  withdrawing  from  the  arbitration.  On  the  27th 
the  committee  met,  examined  the  surveyor,  and  made  their  award ;  and,  by 
that  award;  they  determined  that  the  plaintiff  was  not  entitled  to  abandon  the 
ship  and  to  recover  for  a  total  loss ;  and  they  accordingly  dissented  from  such 
abandonment ;  and  they  determined  that  the  damage  amounted  to  a  partial  loss, 
and  they  awarded  and  determined  that  the  underwriters  should  forthwith  con- 
tribute and  pay  to  the  plaintiff  the  sum  of  85?.  8f.  7rf.,  being  the  amount  of 
their  proportion,  as  ascertained  by  the  seventeenth  rule.  The  defendant's  pro- 
portion under  the  award  would  be  II.  4«.  Sd.y  and  that  sum  was  more  than 
covered  by  the  money  paid  into  court  on  the  two  last  counts,  which  was  IZ. 
lOs.  The  jury  found  that  the  loss  was  total,  and  that  the  sum  which  the  de- 
fendent  was  liable  to  pay  was  4?.  ISs.  9d, 

On  the  trial  it  appeared  that,  according  to  the  course  of  proceedings  under  the 
25th  rule,  in  consequence  of  jHrior  losses  in  the  club  which  had  been  drawn  for, 
the  losses  which  happened  on  the  1st  of  April  (which  was  the  day  the  plain- 
tiff's ship  was  stranded)  would  be  drawn  for  at  the  earliest  at  forty  days  after 
the  22d  July,  and  would  have  to  become  payable  to  the  assured  on  the  31st  of 
August ;  and  the  club  *would  not  have  been  in  fu^ds  earlier  than  that  r^AQo 
day  to  pay  the  present  loss.  *- 

The  defendant,  on  the  trial,  submitted  that  the  plaintiff  should  be  nonsuited 
on  two  grounds ;  first,  that  the  chain  cable  of  the  ship  was  not  properly  tested 
according  to  the  first  rule ;  and,  secondly  that  the  action  was  brought  too  soon 
under  the  twenty-fifth  rule,  as  the  club  would  not  be  in  funds  to  pay  the  loss  till 
the  31st  of  August  ;(a)  and  the  learned  Judge  gave  leave  to  the  defendant  to 
move  the  Court  on  both  these  grounds. 

On  the  first  of  these  points,  we  are  of  opinion  that  the  chain  cable  being 
properly  tested  is  not,  taken  by  itself  without  more,  a  condition  precedent :  it 
is  true  that,  in  that  part  of  the  first  rule  which  immediately  precedes  the  test- 
ing the  chain  cable,  there  is  nothing  said  about  the  committee  or  their  inspector ; 
but,  both  at  the  beginning  of  the  rule,  and  also  in  the  latter  part  of  the  rule, 
the  committee  are  mentioned ;  and,  on  the  whole  of  the  rule,  we  are  of  opinion 
that  what  is  said  about  the  chain  cable  is  only  a  direction  to  the  committee  as 
to  what  they  were  to  point  their  attention  to.  But,  suppose  it  were  otherwise, 
it  is  in  the  nature  of  a  want  of  sea-worthiness ;  and  the  opinion  of  the  jury 
should  have  been  taken  upon  it :  and  independently  of  that,  we  think,  by  pay- 
ment of  money  into  court,  the  objection,  if  it  ever  existed,  is  cured ;  for  that 
admits  that  the  plaintiff  is  entitled  to  recover  somethingi  which  he  could  not  be 
if  the  vessel  was  not  seaworthy. (&) 

*As  to  the  second  ground  or  nonsuit,  there  is  no  doubt  but  the  action  r^  i  aq 
is  brought  too  soon ;  and  it  would  be  a  cause  of  nonsuit,  if  it  was  not  for  •■ 
the  paying  money  into  court.  That  admits,  to  some  extent  at  least,  that  the 
plaintiff  was  entitled  to  recover.  It  does  not  appear  from  the  evidence  whether, 
supposing  the  loss  to  be  total,  the  whole  of  the  money,  which  the  plaintiff  would 
be  entitled  to  receive,  became  due  on  the  31st  of  August,  or  whether  the  sum 
was  divisible,  to  be  paid  at  different  times ;  if  the  whole  was  to  be  paid  at  once, 
as  one  entire  sum  in  which  no  distinction  could  be  made  between  one  part  and 
the  rest,  then,  as  the  payment  of  money  into  court  admitted  part  to  be  due,  it 
would  constitute  an  admission  of  the  whole ;  but  not  so,  if  it  was  to  be  paid  by 
instalments.  It  lay  upon  the  defendant  to  have  this  distinctly  ascertained,  be- 
cause the  admitting  of  part  unexplained  would  operate  as  an  admission  of  the 


(a)  The  declaration  was  entitled  of  the  3d  of  July,  1833. 


As  to  the  effect  of  the  admiBsion  by  payment  of  money  into  court,  in  superseding 
dispute  as  to  the  performance  of  a  condition  precedent,  Meager  v.  Smith  (4  B.  k  Ad.  6<3,) 
Lundie  v.  Robertson,  (7  East,  231,)  and  Earley  v.  Bowman,  (1  B.  &  Ad.  889,)  were 
cited. 
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whole.     We  think,  theref6re)  that  thiere  is  no  ground  for  a  nonsuit  on  either  of 
the  points  rttserred. 

The  rule  was  only  granted  on  these  two  grounds ;  and  therefore  we  are  of 
opinion  that  it  should  be  discharged  Bule  discharged. 


*404]  *IN  re  FENTON.     Wednetday,  May  27. 

This  court  will  xiot|  in  a  sammary  way,  compel  an  attornej  of  the  court  to  pay  over  money 
to  a  party  entitled  to  it,  though  the  attorney  has  received  it  from  a  client  to  be  paid  ot 
8Qch  party,  if  the  application  is  not  made  on  behalf  of  the  client. 

Sir  John  Cabifbell,  Attorney-Greneral,  moved  for  a  rule  to  shew  cause  why 
an  attorney  of  this  court  should  not  pay  over  to  the  stamp  office  a  certain  sum  of 
money  received  by  him.  It  appeared  by  affidavit  that  the  attorney  had  beem 
employed  in  the  settlement  of  the  estate  of  a  deceased  person,  by  the  executor ; 
that  he  had,  in  his  account  with  the  executor,  taken  credit  for  a  sum  due  for 
legacy  duty  on  the  residue  of  the  estate,  but  that  he  had  not  paid  this  sum  over, 
though  be  still  held  money  in  his  hands  to  the  amount.  The  Attorney-Greneral 
made  the  application,  as  he  stated,  on  behalf  of  the  stamp  Office,  urging  that 
the  Judges  had  jurisdiction,  in  a  summary  way,  over  an  attorney  of  their  own 
court,  who  had  received  the  money  in  his  professional  character. 

Lord  Denman,  C.  J.  It  appears  to  me  that  the  court  ought  not  to  grant 
this  application.     It  is  not  made  on  behalf  of  the  attorney's  client. 

LiTTLEDALE,  J.  The  motiou  is  quite  new  in  its  nature.  When  sach  an 
application  is  made  by  a  party  who  has  employed  the  attorney  and  has  been 
indaced  to  trust  him  in  consequence  of  his  professional  situation^  the  Court  may 
interfere ;  but  this  is  a  different  case. 

Patteson  and  Williams,  Js.  concurred.  Bule  refused. 


♦405]  ♦PERMN  a^ainMt  WEST.     Thursday ^  May  28. 

A  defendant  in  actual  custody  of  the  sheriff  of  a  county  upon  process  of  an  inferior  court, 
haring  removed  himself  into  this  court  by  habeas  corpus  cum  cau8&  directed  and  dell- 
Tered  to  the  sheriff  only,  and  having  been  thereupon  committed  to  the  custody  of  the 
marshal,  moved  to  be  discharged  on  affidavit  entitled  as  of  the  cause  in  this  court. 
Held,  that  the  affidavit  was  rightly  entitled,  though  no  step  in  the  cause  had  been  taken 
in  this  court. 

The  defendant  was  arrested  in  Gloucestershire,  in  an  action  of  debt  instituted  in  the  court 
of  the  chancellor  of  the  University  of  Oxford,  and  on  a  warrant,  issuing  from  that  court, 
and  reciting  that  the  plaintiff  had  sworn  that  the  defendant  was  a  member  of  the  uni- 
versity, was  suspected  of  flight,  and,  as  deponent  believed,  would  not  appear,  but  would 
withdraw  himself  out  of  the  precincts  of  the  university.  Nothing  further  appeared 
as  to  the  defendant's  residence,  either  by  the  warrant,  or  other  proceedings  in 
the  Chancellor's  Court,  or  by  the  affidavits  and  sheriff's  return  to  the  habeas  corpus  in 
this  court :  Held,  that  the  defendant  was  entitled  to  his  discharge,  for  want  of  proof  of 
residence,  and  this,  independently  of  the  question  whether  or  not  the  process  of  the 
Chancellor's  Court  could  be  executed  at  the  place  in  question. 

After  the  arrest,  the  defendant  had  appeared  in  the  Chancellor's  Court,  waived  the  objec- 
tion to  the  jurisdiction,  and  entered  into  the  merits ;  upon  which  a  decree  was  given 
that  he  should  pay  the  debt,  and  remain  in  custody  till  he  paid  it,  which  was  sworn  to 
be  conformable  (as  the  deponent  believed)  to  the  practice  of  the  court.  After  this  the 
habeas  corpus  issued :  Held,  that  the  habeas  corpus  was  not  too  late ;  and  that  the 
defendant  might  still  insist  before  this  court  on  the  want  of  jurisdiction. 

Sir  John  Campbell,  Attorney-General,  had  obtained  a  rule  in  Easter  term 
last  to  shew  cause  why  the  defencbnt  should  not  be  discharged  out  of  the  custody 
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of  tbe  maxshal.  Tbe  rule  vas  obtained  o&  the  affidavit  of  the  defendapt,  whioh 
was  entitled  in  the  cause  in  this  Conrti  and  stated  thatj  on  the  28d  of  June 
1834,  the  defendant  was  arrested  at  Cheltenham,  on  a  writ  or  prooeesi  whieh  was 
as  follows  :— 

^'  Chanceller's  Court  of  the  University  of  Oxford.  The  most  noble  Arthur 
Duke  of  Wellington,  K.  0.  Chancellor  of  the  Universitj  of  Oxford,  to  the  yeo- 
men bedells  of  the  University,  our  officers,  ministers,  and  servants  in  this  behalf, 
jointly  and  severally,  and  especially  to  Thomas  James  our  yeomen  bedell  in  the 
faculty  of  law,  or  nis  lawful  deputy  executing  these  presents,  and  also  to  the 
keeper  of  the  Castle  goal  in  the  city  of  Oxford,  greeting.  Whereas,  on  the  Ist 
day  of  November,  in  the  year  of  our  Lord  1883,  Thomas  PSerrin,  *of  the  nMM 
city  of  Oxford,  stable  keeper,  came  before  John  David  Macbride,  D.  C.  "- 
L.f  assessor,  and  then  and  there  instituted  an  action  of  debt  to  the  value  of  110/. 
16<.  Sd.  against  James  Fletcher  West,  of  Brazen  Nose  CoUef^i  Master  of  Arts, 
and  did  aUe^e  and  make  oath  before  him  the  said  assessor,  that  the  said  J.  F. 
W.  was  by  him  suspected  of  flight,  and  that  he  verily  believed,  if  the  said  J.  F. 
W.  was  to  be  cited  to  appear  in  our  court  there  to  answer  the  said  Thomas 
Perrin  in  his  action  aforesaid,  he  would  bv  no  means  appeari  but  would  rather 
withdraw  himself  out  of  the  precints  of  the  said  University  i  and  that  he  had 
no  other  hopes  of  obtaining  payment  of  the  said  debt  than  by  arresting  the  body 
of  the  said  J.  F.  W.,  according  to  the  forms  of  the  registry :  the  Judge  aforesaid 
did  decree  according  to  this  petition :  by  virtue,  therefore^  of  the  decree  aforesaidi 
these  are  to  command  you,  and  each  and  every  of  you,  jointly  and  severally, 
that  you  arrest  and  take  the  body  of  the  said  J.  F.  W .,  and  him  safely  keep  in 
your,  any  or  either  of  your,  custody  or  custodies,  until  he  shall  have  paid  tbe 
said  debt,  with  costs  of  suit,  or  shall  find  good  and  sufficiefit  security  for  his 
appearance  on  the  court  dav  next  after  the  execution  of  these  present^  by  sti- 
pulation, according  to  tbe  form  of  the  re^strv,  and  the  custom  and  usage  of  the 
University :  and  in  case  the  said  J.  F.  W.  shall  neither  satisfy  or  pay  the  said 
debt,  with  costs  of  suit,  nor  find  sufficient  security  or  stipulation  to  the  effect 
afore  mentioned,  and  then  you,  or  any  or  either  of  you,  so  arresting  the  said  J. 
F.  W.  as  aforesaid,  do  convey  and  deliver  over  the  body  of  the  said  defendant 
ioto  the  custody  of  the  keeper  of  the  Castle  goal  aforesaid ;  and  you,  the  keeper 
of  the  Castle  goal  aforesaid,  are  hereby  authorized  and  required  to  *take,  r^AM 
receive,  and  in  safe  custody  keep  the  body  of  the  said  J.  F.  W.,  so  arrested  ^ 
as  aforesaid,  until  he  shall  be  from  thence  discharged  according  to  law.  Given 
under  our  hand  and  the  seal  of  our  office,  this  23d  day  of  June  1834.'' — '^  This 
agrees  with  the  decree  of  the  Judge.  Philip  Bliss,  registrar.  John  David 
Macbride,  assessor.     Debt,  110/.  16s.  8(f. ;  costs,  3/.  12f.  Qd" 

The  defendant  was  detained  in  the  county  eaol  of  Oxfordshire  till  the  23d  of 
November;  when  he  was  removed  by  a  writ  of  habeas  corpus  cum  caii6&,  directed 
to  the  sheriff  of  Oxfordshire,  and  was  brought  before  Williams,  J.,  who  oommit- 
ted  liim  to  the  custody  of  the  marshal. 

The  rule  obtained  as  above  was  enlarged  upon  the  affidavits  filed  by  the  plain- 
tiff, also  entitled  in  the  cause  in  this  Court.  By  other  affidavits,  similarly  enti- 
tlea,  it  appeared  that  the  proceedings  werecommeaoed  in  the  ChanoelWs  Coort, 
on  the  1st  of  November,  1883,  the  defendant  a  master  of  arts  of  Braien  Nose 
College,  Oxford  ;  and  that  a  warrant  to  apprehend  him  was  then  issued ;  that 
the  officer  not  having  been  able  to  arrest  the  defendant,  and  the  warrant  having 
become  illegible,  a  fresh  warrant  issued  on  the  28d  of  June,  1884,  under  which 
the  defendant  was  arrested;  that,  at  a  special  ooort  held  on  the  28th  of  June, 
1834,  the  defendant's  proctor  waived  the  objection  to  the  arrest,  and  entered  on 
the  merits  of  the  case ;  and  it  was  decreed  that  the  debt  and  costs  should  be 
paid,  or  the  defendant  remain  in  custody  according  to  the  usage  of  the  court. 
Tbe  affidavits  contained  allegations  as  to  the  extent  of  the  privilege  of  the  Chan- 
cellor's Court  I  and  one  of  them  stated  that,  according  to  the  deponent's  belief, 
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*4081  ^^^^  ^  deoree  Is  mack  tbai  a  party,  already  in  cnstody  under  ^process 
^  of  the  eofort  in  the  suit,  shall  pay  a  debt,  and  shall  remain  in  oostody  till 
payment,  bo  frerii  writ  is  required,  by  the  praotioe  of  the  court,  to  authorise  the 
detentioti  of  the  party.  No  affidavit  stated  positiyely  whether  the  defendant 
or  was  not  resident  at  the  time  of  the  commenoement  of  the  suit;  but  it 
sworn  that  the  debt  was  oontraoted  by  the  defendant  in  Oxford  while  he 
a  member  of  the  Dniversity.  The  sheriff  of  Oxfordshire  returned  to  the 
writ  of  habeas  oorpus,  that  the  defendant  <<  was  received  into  his  Majest/e  gaol 
in  and  for  the  said  county  of  Oxford,  on  the  24th  of  June,  in  the  year  of  our 
Lord  18S4,  and  was  there  detained  in  the  said  gaol  under  my  custody  by  virtue 
of  a  certain  writ,''  which  was  then  set  forth  in  the  return  as  above. 

CkUitm  now  showed  cause.(a)  First,  the  affidavits  are  improperly  entitled 
as  if  the  cause  wcto  in  this  Oourt.  The  defendant,  upon  a  habeas  corpus  cum 
emuift,  direoied  to  the  sheriff  of  Oxfordshire,  issued  bv  a  judge  of  this  Court,  has 
been  brought  before  a  judge  of  this  Oourt,  and  bv  him  committed  to  the  cus- 
tody of  the  marshal,  and  the  judge  of  the  Oourt  below  has  no  notice  of  the  pro* 
eeeoings.  Buoh  a  proceeding  does  not  remove  the  cause,  but  only  the  body. 
To  remove  the  cause^  the  writ  should  have  been  directed  to  the  judge  of  the  in- 
forior  court.  Of  this  there  are  many  precedents  ^ven  in  Tidd's  Forma,  (eh. 
zvL  s.  18,  p.  156,  ed.  1828.)  In  Oom.  Dig.  Habeas  Oorpus  (A.)  it  is  said, 
''An  habeas  corpus  is  a  writ  for  bringing  the  body  of  him,  who  is  imprisoned, 
before  the  Court,  cum  oausft  detentionis.  And  it  may  be  granted,  in  respect  of 
*4091  *^^  unlawftd  commitment,  or  in  respect  of  a  privilege,  which  the  party 
-'  daims,  to  be  imprisoned  elsewhere."  And,  again  (O.  1),  it  is  said, 
tf  saoh  writ  goes  to  every  inferior  oourt."  In  a  case  in  the  Year  Book,  Mich.  9 
H.  0,  44,  the  writ  went  to  the  Chancellor  of  Oxford.  [Pattxson,  J.  Ton 
say,  the  writ  removes  the  body,  but  not  the  cause:  what  does  it  rignify,  as  to 
thia  argument,  how  it  is  directed  f]  If  the  direction  were  to  the  judges,  they 
eoold  oertify  tiie  cause,  and  the  state  of  the  proceedincs.  In  Com.  Die.  Habeas 
Corpus  (C.)  it  is  said,  '<By  the  statute  2  H.  6,  2,  Stat.  1,  none  shaU  be  die- 
charged,  or  bailed  upoin  an  habeas  oorpus  cum  causft,  &c.  If  it  be  returned,  that 
he  is  in  prison  on  condemnation  by  judgment  against  him,  but  he  shall  be  re- 
manded  and  kept  in  safe  custody  till  agreement  of  the  party,  or  payment  of  the 
sum  adjudged."  Now  here  the  Chancellor,  had  the  writ  been  directed  to  him, 
would  have  returned  the  foot  of  the  condemnation,  if  it  were  so.  Comyns  also 
says,  Habeas  Corpus  (0),  that  if  the  writ ''  be  used  for  avoiding  a  lawful  suit, 
upon  shewing  of  this  at  the  return,  the  Court  will  grant  a  proc^endo."  That 
shews  that,  in  order  to  remove  the  cause,  the  writ  should  be  directed  to  the  Court 
below,  which  can  shew,  by  the  return,  the  nature  and  state  of  the  proceedings. 
In  Fyoaoharlv  v.  Baldo,  1  Balk.  852,  Holt,  C.  J.,  speaking  of  a  habeas  corpus  di« 
reeted  to  uid  returned  by  the  sheriffii  of  London,  said  that  <'the  record  itself  is 
never  removed  by  a  habeas  corpus,  as  it  is  on  a  certiorari,  but  remains  ImbIow, 
and  the  return  is  only  an  account  or  history  of  their  proceedinffs  stated  and  sent 
up  to  the  superior  oourt  to  judge  and  determine  the  matter  there :  therefore  if 
*4101  *  *^^>^  ^  removed  hither  by  habeas  corpus,  the  plaintiff  here  must 
-*  bttrin  de  novo  and  declare  against  the  defendant  as  in  ousted.  Mar." 
Aocordini^y,  in  that  case,  though  the  return  was  filed,  a  procedendo  was  after* 
wards  awanM.  [Lord  Dbnman,  C.  J.  Then  is  it  quodammodo  in  both  courts  ?] 
The  oourt  below  cannot  go  on,  because  the  defendant's  person  is  taken  from  their 
jurisdiction.  In  Bacon's  Abridgment,  Habeas  Corpus  (A)  (vol.  iv.  p.  114, 7  th  ed. 
1832),  it  is  said,  «The  habeas  corpus  ad  fociendumet  recipiendum  issuea  only. in 
eivil  cases,  and  lies  where  a  person  is  sued  and  in  goal,  in  some  inferior  jurisdic- 
tion, and  is  willing  to  have  the  cause  determined  in  some  superior  court,  which  hath 
jurisdiction  over  the  matters,  in  this  case  the  body  is  to  be  removed  by  habeas 
corpus,  but  the  proceedings  must  be  removed  by  certiorari."    Again,  (C),  p. 

(a)  This  case  was  partly  heard  on  Maj  27th. 
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150,  "  if  the  writ  be  disallowed  by  the  judge  of  the  inferior  court  for  any 
of  the  causes  above  specified,  it  must  be  returned  to  the  court  above  with  the 
special  matter.     The  causes  referred  to,  are  the  restrictions  upon  the  removal  of 
the  cause,  imposed  by  different  statutes ;  43  £liz.  c«  5,  s.  2 ;  21  Jac.  1,  c.  23, 
SB.  2, 3,  4,  6 ;  12  G.  1,  c.  29,  s.  3 ;  19  G.  3,  c.  70,  s.  6.    The  disallowanoe  or 
allowance  by  the  judge  below  cannot  take  place,,  nor  the  special  matter  be  re- 
turned by  him,  unless  the  writ  be  directed  to  faim.    In  Ellis  v.  Johnson,  Gro. 
Car.  261,  a  habeas  corpus  had  been  delivered  to  the  mayor  and  principal  officer 
of  an  inferior  court,  and  had  been  accepted  and  allowed ;  and,  the  inferior  court 
afterwards  proceeding  to  trial  and  judgment,  it  was  held  to  be  error ;  and  the  Court 
said,  '<  if  it  were  not  true  that  it  was  delivered  to  the  mayor  and  allowed,  it 
^ought  to  have  been  denied."     This  again  throws  the  allowance  on  the   r^Aw 
Court  itself.     [Littlebale,  J.    Suppose  a  habeas  corpus  were  directed  ^ 
to  the  warden  of  the  Fleet  to  bring  up  a  prisoner  in  his  custody  in  execution, 
your  argument  would  go  to  this,  that  the  affidavits  could  not  be  entitled  of  the 
cause  in  this  Court,  till  you  had  declared  against  him  de  novo].     The  argument 
does  go  that  length  :  some  step  must  be  taken  here.     [Littledale,  J.     Snp- 
puose  after  the  body  were  brought  up,*  the  defendant  w0re  to  apply  for  a  super- 
sedeas, on  the  ground  that  he  had  not  been  declared  against  in  time].     The 
plaintiff  might  in  that  case  have  the  prisoner  taken  back  to  the  Common  Pleas 
by  habeas  corpus,  and  declare  against  him  in  the  original  suit.     [Littlebaub, 
J.     How  is  the  defendant  to  get  out  of  custody  ?]     It  does  not  follow,  at  any 
rate,  that  this  Court  would  interfere  upon  affidavit  entitled  in  the  cause  in  this 
Court.     Besides,  the  plaintiff  does  not  lose  the  opportunity,  in  such  a  case,  of 
proceeding  in  the  Court  from  which  the  removal  takes  place.     Again,  at  this 
stage  of  proceeding,  the  writ  cannot  remove  the  cause  at  all ;  for  the  statute  43 
Eliz.  c.  5,  enacts  that  the  judge,  &o.,  of  the  Court  bel#w  shall  not  receiye  or 
allow  the  writ,  unless  it  be  delivered  b^ore  the  jury  has  appeared,  and  one  of 
them  has  been  sworn.     In  the  Chancellor's  oourjb  there  is  no  jury ;  but  judg- 
ment has  been  given  :  the  writ,  therefore,  has  been  delivered  too  late.     Lawes  v. 
Hutchinson,  1  Cr.  M.  &  R.  766,  (S.  C.  5  Tyrwh.  236,)  shows  that  the  writ  cannot 
take  effect  at  this  stage.     Then,  as  to  the  sufficiency  of  the  return.     It  is  cer- 
tainly necessary,  to  brins  the  case  within  the  privilege,  that  the  defendant  should 
be,  not  only  a  scholar  of  .the  University,  but  residence  there  at  the  commence- 
ment of  the  *suit.  Such  residence  is  indeed  not  positively  sworn  to;  but   r^^^-io 
oath  was  nuule  that  the  defendant  was  likely  to  withdraw  himself  out  of  '■ 
the  precincts  of  the  University ;  from  which  his  residence  at  the  time  may  be 
inferred.     But  in  fact  the  defendant,  who  is  disputing  the  propriety  of  the  pro- 
ceeding, ought  to  show  that  he  was  not  a  resident.     (See  Castle  v.  Litchfield, 
Hardr.  509.)    This  is  not  a  case.of  claim  of  cognisance,  which  would  throw  the 
onus  on  the  University.     Now  the  defendant  swears  only  that  he  was  non-resi-. 
dent  at  the  time  of  the  arrest,  not  at  the  commencement  of  the  suit.     [Lord 
Den  HAN,  C.  J.,  In  Smith  v.  Bt>ucher,(a)  which  was  a  case  on  the  very  statute, 
18  Eliz.  c.  29,  and  custom  upon  which  you  must  rely  here,  Lord  Hardwicke 
held  that  the  oath  upon  which  the  arrest  is  grounded  ought  to  state  heite/  that 
the  defendant  would  withdraw  himself,  not  simply  suspicion.     That  was  on  an 
action  for  false  imprisonment ;  and  it  shows  that  complete  sts'ictness  is  required 
in  the  justification.]    At  any  rate,  that  case  shows  that  an  affidavit  of  belief 
that  the  defendant  will  withdraw  is  sufficient,  which  is  the  very  form  pursued  in 
this  case.     Again,  the  question  of  jurisdiction  might  have  been  discussed  before 
the  Chancellor ;  but  it  was  waived,  and  the  case  decided  against  the  d^endant 
on  the  merits.     It  is  now  too  late  to  raise  the  point;  Ludking  v.  Denning,  1 

(a)  Ga.  Temp.  Hardw.  62.  S.  G.  2  Str.  993.  By  the  record  in  this  cause  (not  given 
in  the  above  reports)  it  appears  that  the  arrest  took  place  within  the  precincts.  A  part  of 
the  record  is  given  in  2  Kelyng,  144,  and  Gnnningh.  89. 
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Salk.  202.  (He  then  proceeded  to  argue  on  the  question  of  the  priyilege,(a) 
^^^o-i  *buty  as  the  judgment  of  the  Court  did  not  deeide  this  pointy  the  argu- 
-*  ment  is  omitted^) 

Sir  John  Cbmp&eZ?,.  Attomej*General,  oontriu  The  objection  as  to  the  title 
of  the  affidairits  is  at  any  rate  not  to  be  fayoured,  especially  where  liberty  is  con- 
oemed ;  and  here  the  enlargement  of  the  rule  took  place  on  affidavits  on  the 
part  of  the  plaintifF  entitled  in  the  same  way.  But  the  title  is  correct,  and  the 
writ  was  righUy  directed;  for  the  defendant  was  in  the  sheriff's  custody,  and 
therefore  the  sherifif  wis  the  party  to  whom  the  order  of  this  court  was  to  go. 
In  1  Tidd's  Practice,  p.  349,  Ch.  xv.,  9th  ed.,  it  is  said^  '<  The  writ  of  habeas 
oorpus  cum  causft  should  be  directed,  to  the  sheriff,  or  other  officer  in  whose 
custody  the  defendant  is  detained.''  The  Judge  of  the  court,  not  having  the 
custody,  can  have  n6tfaing  to  do  with  the  writ.  The  practice  never  is  to  issue 
two  writs,  one  to  .the  Judge  and  the  othec  to>the  officer  haviiu;  custody ;  the  re- 
moval of  the  cause  is  inoiaent  to  the  removal  of  the  body.  Lawes  v.  Hutchin- 
0on,  (1  dr.  M.  &  R.  766,  S.  Cr  5  Tyrwh.  236,)  .proves  only  that  the  bail  of -a 
defendant  in  this  court  cannot  bring. a  cause  in  the  Palace  Court,  in  which  the 
same  party  is  defendant,  back  to  this  Court  by  habeas  corpus,  when  the  latter 
*4141  ^^^  ^^  ^^°  previously  removed  hither,  remanded  back  by  *proce- 
J  dondo,  and  interlocutory  judgment  signed,  and  a  writ  of  inquiry  ex- 
ecuted below.    (He  was  then  stopped  by  the  Court.) 

Lord  DsNBfAN,  C.  J.  With  respect  to  the  objection  taken  to  the  title  of  the 
affidavits,  it  appears  to  me  that,  when  a  party  is  here  by  habeas  oorpus,  the  cause 
is  here  for  all  purposes.  Then,  as  to  the  sumciency  of  the  return.  The  question 
is,  whether  the  defendant  is  rightfully  in  custody,  and  the  return  must  shew 
that  heis  so.  (His  lordship  here  read  the  return.)  Now  it  does  not  appdur, 
either  by  the  return  or  the  affidavits,  that  the  partv  arrested  was  resident,  at 
the  commencement  of  the  suit.  It  is  true  that  path,  is  made  that  he  was  Ukely 
to  withdraw.  But  it  is  impossible  for  us  to  presume  that  the  plaintiff  meant  by 
this  to  swear  expressly  that  the  defendant  was  resident;  it  is  not  a  distinct  al- 
lention  of  residence  at  the  commencement  of  the  suit.  We  cannot  make  the 
inference  sugffested,  against  liberty,  or  in  fevour  of  the  privilege.  I  do  not  now 
decide  as  to  the  power  of  arrept  without  the  precincts. . 

LiTTLBDAiiE,  J.  Tne  first  objection  is,  tnat  the  affidavits  are  not  entitled 
properly.  I  think  that,  for  this  purpose,  they  may  be  entitled  in  the  cause  in 
this  court.  During  this  argument  I  suggested  the  case  of  a  prisoner  in  the  cus- 
tody of  the  warden  of  the  ^eet  being  removed  hither  by  habeas  corpus,  and  the 
phdntiff  not  proceeding:  and  I  ai^ed, howthe  defendant,  if  he  wanted  his 
liberty,  was  to  proceed ;  I  think  that  he  might  entitle  the  affidavits  in  the  cause 
in  tms  court,  for  the  cause  is  here,  though  no  actual  proceedings  have  taken 
H151  P'^^  ^^  *i\n%  court,  an  instance  of  which  is  in  Sowerby  v.  Woodroff,  1 
-I  B.  &  Aid.  667.  With  respect  to  the  other  question,  we  cannot  here  de- 
cide OQ  the  extent  of  the  privilege.  It  must  appear  that  the  defendant  was  re- 
sident in  the  university,  as  was  decided  in  Hayes  v.  Long,  2  Wils.  310.  The 
party  may  possibly  have  been  resident,  in  the  present  case ;  but  that  feet  does 
not  appear  in  the  return  or  the  affidavits. 

Patteson,  J.  I  am  entirely  of  the  same  opinion.  It  is  immaterial  to 
whom  the  habeas  corpus  is  directed,  or  whether  it  be  direoted  to  both  the  Judge 
and  the  officer  having  the  custody.  After  the  removal,  the  case  b  here  for  any 
purpose.    If  not,  I  do  not  know  what  answer  could  be  given  to  the  question  put 

(a)  GitiDg  a  charter  of  15th  July,  14  B.  2.  (set  out  by  inspeximns  in  the  charter  of  1 
H.  5,giTenin  p.  cbunriil.  of  the  appendix  to  the  second  volume  of  Ay liffe'B  Oxford) ;  letters 
patent  of  1st  April,  14  H.  8;  st.  13  Eliz.  c.  29;  Com.  Dig.  University,  (C);  ib.  Courts, 
(M) ;  Ralph  Bradwell's  case,  Litt.  Rep.  9,  and  Thomas  Wilcok's  case,  ib.  40  ;  S.  C.  Hetley, 
25,  and  as  Wilcocks  v.  Bradell,  Cro.  Oar.  73  \  Rush  v.  The  Chancellor  and  Scholar  of  Ox- 
ford, 1  Salk.  343  ;  Castle  v.  Lichfield,  Hardr.  505  j  Hayes  v.  Long,  2  Wils.  310}  Yearb. 
HiCh.  9  H.  6.  44. 
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|bj  my  brother  Litildbilei  nor  how  U  b  thftt  the  marshal  is  entttled,  alter  the 
removal,  to  keep  the  fwieoner  at  aJQ.  Aa  to  the  other  matter,  it  did  not  appear 
that  the  defendant  waa  reaident,  and  that  ought  to  be  shewn.  It  is  said  that 
the  oljeQtion  was  waived.  If  there  had  bemi  a  waifrer,  and  the  defendant  had 
aubmitted  to  the  jnriBdietion,  and  a  decree  had  afterwards  been  made  against 
him,  and  he  had  then  been  taken,  perhaps  the  qaestion  aa  to  the  onstom  might 
hare  arisen.  But  the  snppeaed  wai^r  happens  after  the  arreat :  now  that  ar* 
rest  is  illegal,  and  it  is  aa  if  none  had  taken  plaoe.  If  the  plaintiff  meant  to 
take  adTantaga  of  the  waiver,  he  should  have  diarged  the  defendant  in  ezeen* 
tion.    In  that  ease,  I  think  the  qneation  of  the  onstom  woald  have  ariaeo. 

Wjujams,  J.    Mr.  Chilton  sajs  that  the  defendant's  objeetion  oomefl  too 
bite.    But  we  are  bound  to  aee  that  ^^ere  ia  snflioient  eaoee  for  the  ar-   pjia 
reat.    It  was  properW  admitted,  that  the  defendhuit  nmat  be  resident  at   ^ 
the  Qommenoement  of  the  anit;  and  it  doea  not  appear  that  he  waa  ao.     Then 
it  is  said  that  thie  may  be  ooUeoted  inferentiaUy ;  but  there  are  no  auffieient 

Sounds  for  sueh  an  infeienee ;  and  the  fiwi  of  the  defendant  being  away  from 
e  University  at  the  time  of  the  arreat,  ia^  aa  far  aa  it  goea,  inoonaistent  with 
snoh  an  inferenoei  Bnle  afaaofaito. 


The  KINa  agaiiut  JETES.     Thursday,  May  28. 

Tlie  conrt  will  not  grant  a  mandamns  to  compel  the  treasurer  of  a  district  to  pay  the  ez« 
peases  of  a  proseentlon  (br  misdemeaBor,  in  obe<lf ence  to  the  order  of  the  Oonrt  of 
AssiaSi  under  stat  f  GK  4,  o.  64,  s.  ^ ;  the  proper  remedy  ia  to  Indlet  the  treasurer,  if 
he  refuse  to  pa^ . 

Where  a  prosecutor  is  not  bound  over  to  prosecute  at  the  assiaeii  qusere,  whether  the 
Court  of  Assise  has  power  to  grant  his  expenses  under  the  above  section? 

But,  in  such  a  caaOi  if  the  witness  be  subpoenaed,  the  court  of  assize  may  grant  their  ex- 
penses under  the  same  section.    Per  Lord  Denman,  0.  J.,  and  LiUledale,  J. 

Wadbikotow  obtained  a  rule  in  last  Hilaiy  term,  oalling  upon  Theophilus 
Jeyes,  Esq.,  town  elerk  and  town  treasurer  of  Northampton,  to  shew  oauae  why 
a  mandamus  should  not  issue,  oommandinff  him  to  pay  to  Henry  Beeke,  the 
attorney  of  John  &rimshaw,  the  two  severu  sums  of  49i.  6s.  and  58/.  12t.,  for 
loss  of  time,  and  expenses  of  witnesses,  in  proseeuting  an  indietment  for  rioty 
tried  at  the  then  last  assiiee  for  the  said  town,  and  for  the  charges  and  expenses 
attending  the  said  proseeutions,  pursuant  to  the  two  seyeral  orders  of  eourt 
made  at  the  said  assises  for  that  purpose. 

It  appeared  that  John  Orimshaw  was  bound  in  his  own  reoogoisanee,  on  80th 
Deoember  1882,  before  three  justices  of  the  town  of  Northampton,  to  prosecute 
Samuel  Smith  for  a  misdemeanor  at  the  next  general  sessions  for  the  said  town) 
that,  at  those  sessions,  the  reoognisanee*  was  respited  to  the  Spring  ses-  r^Avr 
sions  1888;  when  it  was  again  respited  to  the  Summer  sessions  1888,  at  l 
which  sessions  it  was  disomurged  by  consent :  and  G-rinshaw  had  preferred  no 
indictment  against  Smith  at  any  general  sessions  for  the  town.  At  the  North- 
ampton Spring  assizes  1888,  Orimshaw  indicted  Smith  and  eleren  others  for  a 
riot  (being  the  misdemeanor  befbre  mentioned,)  and  the  trial  took  plaoe  at  the 
Northampton  Summer  assises  1884,  when  Smith  and  seven  others  were  con- 
victed, and  the  other  faar  acquitted.  No  person  was  bound  over  to  proeecete 
at  these  assises,  but  the  witnesses  were  subpoenaed  to  appear  both  at  the  Sum- 
mer assizes  1833,  and  the  Spring  and  Summer  assizes  1884.  The  prosecutor 
applied  to  the  Judge  at  the  trial  (Park,  J.,)  for  the  costs  and  expenses  of  wit- 
nesses, which  his  lordship  at  first  refused,  not  thinking  the  case  within  the  sta- 
tute 7  0.  4,  0.  84,  s.  28  (a)  but  ''afterwards  granted ;  and  two  orders  r^jio 
were  accordingly  made  upon  the  town  treasurer  of  Northampton  for  the  ■- 

(a)  Stat  1  Q.  4,  o.  64,  s.  22,  enacts,  '<  That  the  court  before  which  any  penon  ehall  be 
prosecuted  or  tried  for  any  felony  is  hereby  authorised  and  empowered,  at  the  request  of 
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payment  of  ike  sums  of  492.  &.  and  581. 12«.  to  Booke,  the  attorney  of  Grim* 
ahaw ;  the  first  for  the  witnesses,  for  their  lose  of  time,  trouble,  and  expenses ; 
the  second  for  the  proseoutor,  for  bia  eharges  and  expenses.  The  riot  was  com* 
mitted  in  the  borough  of  Northampton,  which  does  not  contribute  to  the  county 
rate  of  Northamptonshire,  but  raises  a  rate  in  the  nature  of  a  oounty  rate,  of 
which  the  treasurer  of  the  town  has  the  charge.  Jeves,  the  treasurer,  refused 
payment,  the  magistrates  of  Northampton,  to  whom  he  had  submitted  the  de- 
mand, not  being  satisfied  as  to  the  Judge's  power.  The  affidavit  in  support  of  the 
rule  imputed  the  refusal  to  political  partiality  on  the  part  of  the  treasurer  and 
magidtrates,  which  was  denied  by  the  affidavit  in  answer. 
*'4191  *'^'  ^'  ^^^^  ^^  MUkr  now  shewed  cause.  First,  supposing  that 
J  the  judge  had  power  to  make  the  order,  this  is  not  a  case  for  a  manda- 
mus. In  Bex  V.  Bristow,  6  T.  R.  168,  the  Oourt  refused  to  issue  a  mandamus 
to  the  treasurer  of  a  county  to  pay  an  allowance  granted  by  the  quarter  sessions 
to  the  keeper  of  the  goal,  and  held  that  the  proper  remedy  was  indictment.  In 
Bex  V.  The  Treasurer  of  the  County  of  Surrey,  1  Chit.  B.  650,  the  Court  re- 
fused a  mandamus  to  pay  money  allowed  to  a  witness  by  the  Borough  Oourt  of 
Sessions.  In  Bex  «.  Johnson,  4  M.  &  8..  615,  the  remedy  wss  by  mdiotment. 
Secondly,  the  judge  had  no  power  here  to  order  payment  d  the  prosecutor's  ex> 
penses.  The  Stat,  7  G.  4,  o.  64,  s  23,  gives  the  power  to  order  expenses  where 
the  prosecutor,  or  any  other  person,  appears  on  reoogniianoe  or  sub^na.  Here 
no  one  appeared  on  recognizance;  and,  although  the  witnesses  did  appear  on 
BubpoBoa,  yet  the  words  must  be  taken,  reddenao  singula  singulis;  the  statute, 
therefore  applies  where  the  proaecutor  appears  on  recogniaance,  or  the  witueasea 
on  subpoena.  [LiTTLEDAXiB,  J.  Where  a  case  is  removed  by  the  proseoutor, 
by  certiorari,  the  statute  baa  been  held  not  to  a{^ly.]  That  was  the  decision 
in  Bex  v.  Biohards,  8  B.  &  C.  420. 
Sir  John  Campbdl,  Attomey-Oeneral,  and  WaddingUm^  contr4.    As  to  the 

the  proflecutor  or  of  any  other  person,  who  shall  appear  on  recognizance  or  anbpcena  to 
prosecute  or  give  evidence  against  any  person  accused  of  any  felony,  to  order  payment 
unto  the  prosecutor  of  the  costs  and  expenses  which  such  prosecutor  shall  incur  in  pre- 
ferring the  indictmeni,  and  also  payment  to  the  prosecutor  and  witnesses  for  the  prosecu- 
tioiL,  of  sach  eamt  of  money  as  to  the  eourt  shall  seem  reasonable  and  sufficient  to  reim- 
burse such  proaecntor  and  witnesses  for  the  expenses  they  shall  hare  seTerally  incuned 
in  attending  before  the  examining  magistrate  or  magistrates  and  the  grand  jury,  and  in 
otherwise  carrying  on  such  prosecution,  and  also  to  compensate  them  for  their  trouble 
and  loss  of  time  therein." 

Sect.  23,  enacts,  <'  That  where  any  prosecutor  or  other  person  shall  appear  before  any 
conrt  or  recognlEance  or  subpoena,  to  proseente  or  give  eVldence  against  any  person  in- 
dicted" ....<'  of  any  riot,"  (enumerating  also  other  misdemeanois)  "  every  such  court 
is  hereby  authorized  and  empowered  to  order  payment  of  the  costs  and  expenses  of  the 
prosecutor  and  witnesses  for  the  prosecution,  together  with  a  compensation  for  their 
trouble  and  loss  of  time,  in  the  same  manner  as  courts  are  hereinbefore  authorized  and 

empowered  to  order  the  same  In  eases  of  felony;" "Provided,  that  in  cases  of 

misdemeanor  the  power  of  ordering  the  payment  of  expenses  and  oompeasation  shall  not 
extend  to  the  attendance  before  the  examining  magistrate." 

Sect.  24,  enacts,  that  the  order  shall  be  made  upon  and  the  payment  made  by,  the  trea^ 
surer  of  the  county,  riding,  or  division  in  which  the  offence  shall  have  been  committed,  or 
shall  be  supposed  to  have  been  committed. 

Sect.  36,  "  And  whereas  felonies  and  such  misdemeanors  as  are  hereinbefore  enumera- 
ted may  be  committed  in  liberties,  franchises,  eitles,  towns,  and  plaees  which  do  not  con- 
tribute to  the  pi^yment  of  any  county  rate,  some  of  which  raise  a  rate  in  the  nature  of  a 
county  rate,"  ..."  and  it  is  just  that  such  liberties,"  fte.  "  should  be  charged  with  all 
costs,  expenses  and  compensations  ordered  by  virtue  of  this  act,  in  respect  of  felo&ies  and 
sach  misdemeanors  committed  therein  respectively;  be  it  therefore  enacted,  that  all  sums 
directed  to  be  paid  by  virtue  of  this  act,  in  respect  of  felonies  and  of  such  misdemeanors 
as  aforesaid,  committed  or  supposed  to  have  been  committed  in  such  liberties,"  kc.  "  shall 
be  paid  out  of  the  rate  in  the  nature  of  a  county  rate,  or  out  of  any  fond  applicable  to 
similar  purposes,  where  there  is  such  a  rate  or  ftind,  by  the  treasurer  or  other  officer  hav- 
ing the  collection  or  disbursement  of  such  rate  or  fund ;"..«."  and  the  order  of  court 
shall  in  every  such  case  be  directed  to  such  treasurer,"  &c. 
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first  objection.  A  mandamus  is  the  only  efficient  remedy :  an  indictment  gives 
no  remedy  to  the  prosecutor,  bat  merely  punishes  the  defendant.  In  a  highway 
indictment,  indeed,  the  sentence  of  the  Court  may  afford  some  remedy ;  but  that 
is  not  so  here.  Bex  v.  Bristow,  6  T.  R.  168,  was  only  a  case  of  disobedience 
of  an  *order  of  quarter  sessions.  But  the  ruling  there  is  not  consistent  pion 
with  later  decisions;  and  Lord  Kenyon's  reasoning,  that  because  the  ■- 
writ  was  yery  beneficial,  it  should  be  sparingly  applied,  seems  liable  to  objec- 
tion. He  says,  farther,  that  it  would  be  descending  too  low  to  grant  a  mandar 
mus  to  inferior  officers  to  obey  the  order  of  justices ;  and  that  the  Court  might 
as  well  issue  such  a  writ  to  a  constable,  or  other  ministerial  officer,  to  compel 
him  to  execute  a  warrant.  But  there  is  no  analogy  between  the  breach  of  duty 
by  such  an  officer^  and  the  refusal  to  carry  into  effect  an  order  made  under  the 
special  provisions  of  a  statute.  It  seems  there  to  have  been  assumed  that  a  lia- 
bility to  indictment  was  inconsistent  with  a  liability  to  a  mandamus.  That  doc- 
trine has  been  exploded.  In  Rex  v.  The  Commissions  of  Dean  Inclosure,  2  M. 
&  S.  80,  where  a  party  claimed  to  have  a  road  set  out  under  a  private  act,  Lord 
EUenborough  said,  <<  that  an  indictment  would  ndt  afford  that  convenient  mode 
of  remedy  which  might  be  obtained  by  mandamus.^'  In  Rex  v.  The  Severn 
and  Wye  Railway  Company,  2  B.  &  Aid.  646,  it  was  held  that  a  mandamus 
might  issue  to  compel  a  company  to  reinstate  a  railway,  which,  by  the  act 
incorporating  the  company,  the  public  were  entitled  to  enjoy,  though  the 
Court  was  pressed  with  the  argument  that  the  proper  remedy  would  be  by  in- 
dictment. In  Rex  V,  The  Commissioners  of  the  Navigation  of  the  Rivers  Thames 
and  Isis,(a)  Lord  Boston,  who  claimed  to  be  entitled  to  compensation  from  the 
commissioners,  and  had,  under  an  act  of  parliament,  obtained*  an  order  r«421 
of  the  court  of  quarter  sessions  for  payment  of  a  sum  of  money  to  him,  ■- 
applied  for  a  mandamus  directing  the  commissioners  to  pay  it ;  and  it  was  ob- 
jected there  that  the  proper  remedy  was  by  indictment,  which  certainly  might 
have  been  brought ;  but  the  Court  said  that  the  indictment  would  not  benefit 
Lord  Boston,  and  made  the  rule  for  a  mandamus  absolute.  Mandamus  is,  in 
fact,  the  appropriate  mode  of  enforcing  an  act  of  parliament.  An  indictment 
does  not  terminate  the  Question ;  it  may  be  delayed  by  certiorari;  and  the  party 
prosecuting  is  not  entitled  to  costs  from  the  county :  whereas  the  Court  has  a 
discretionary  power  as  to  the  costs  of  a  mandamus,  under  stat.  I  W.  4,  c.  21,  s. 
6.  That  act  shews  that  it  is  the  general  policy  of  thb  legislature  to  promote  this 
remedy ;  and  a  mandamus  here  offers  the  most  convenient  method  of  bringing 
in  question  the  validity  of  the  order.  Secondly,  the  Judge  had  full  power  to 
made  the  order.  One  of  the  alternatives  of  the  statute  has  been  complied  with, 
as  the  witnesses  appeared  on  subpoena.  It  is  impossible  to  separate  the  ques- 
tion as  to  the  prosecutor's  costs,  from  that  as  to  the  costs  of  the  witnesses,  about 
which  there  can  be  no  doubt. 

Lord  Denman,  C.  J.  As  to  one  of  these  orders,  there  may  be,  perhaps,  some 
doubt;  but  none  as  to  the  other.  The  judge  clearly  had  a  power  to  order  the 
payment  of  the  costs  of  the  witnesses  who  had  been  subpoenaed.  As  to  the 
propriety  of  a  mandamus,  the  first  question  is,  whether  this  court  should  inter- 
fere by  that  process,  in  the  case  of  an  inferior  officer  amenable  to  others.  Before 
the  case  of  Bex  v.  Bristow,  6  T.  R.  168,  an  ^application  was  made  for  a  ^^22 
mandamus  against  a  treasurer,  in  Rex  v.  Shaw,  5  T.  R.  549 :  that  case  ^ 
was,  however,  ultimately  decided  upon  facts  which  do  not  occur  here.  In  Rex 
V.  Bristow,  6  T.  R.  168,  Lord  Kenyon  objected  to  descending  too  low,  and  put, 
as  an  instance,  the  case  of  a  constable.  It  is  true  that,  in  Rex  v.  The  Comoiifl- 
sioners  of  Dean  Inclosure,  2  M.  &  S.  80,  Lord  EUenborough  observed  that  an 
indictment  was  a  less  oonvenient  remedy  than  a  mandamus.  That  may  be  some- 
fa)  Not  reported.  The  rale  for  a  mandamns  was  made  absolute  in  Trinity  Term,  1834 ; 
and  the  validity  of  the  return  was  argued  in  Trinity  Term,  1836,  when  the  court  took  time 
to  consider. 
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times  tme ;  jet,  on  the  whole,  we  do  not  think  the  present  a  case  for  a  manda- 
mns.  Kex  v.  The  Treasurer  of  the  County  of  Surrey,  1  Chit.  Rep.  650,  is  pre- 
cisely in  point;  and  there  the  court  referred  to  Bex  v.  Johnson,  4  M.  &  S.  515. 
Rex  V.  The  Treasurer  of  the  County  of  Surrey,  1  Chit.  Rep.  650,  was  a  case 
upon  Stat.  58  G.  3,  c.  70,  s.  4,  which  is  an  act  using  the  same  language,  and 
imposing  the  same  direct  duty,  as  stat.  7  O.  4,  c.  64,  ss.  22,  28.  The  case  is 
therefore,  in  truth,  a  decision  on  the  last  act.  We  are  not  to  carry  the  remedy 
hy  mandamus  so  far  as  to  issue  the  writ  whereyer  any  officer  has  neglected  his 
duty :  this  court  ought  not  to  be  called  upon  in  every  case  of  that  kind.  Even 
if  an  indictment  be  an  imperfect  remedy,  it  is  some  remedy :  we  must  suppose 
that  a  respectable  party,  if  convicted,  will  perform  the  duty ;  and,  if  he  did  not, 
the  court  would  ti^e  some  step  which  would  enforce  it.  In  one  respect,  an  in- 
dictment is  a  more  efficacious  remedy  than  a  mandamus ;  for,  if  a  party  has  ne- 
glected his  duty  from  corrupt  motives  (and  partiality  would  be  a  oorrupt  motive), 
an  indictment  would  not  only  be  an  indirect  means  of  obtaining  the  money, 
"^4281  *^^^  ^^  effectual  method  of  reaching  the  party  who  had  subjected  him- 
-*   self  to  the  criminal  proceeding. 

LiTTLEDALE,  J.  In  Rex  V.  Bristow,  6  T.  R.  170,  Lord  Kenyon  dearly  and 
distinctly  lays  down  the  principle,  that  a  mandamus  is  not  to  be  granted  to 
compel  the  execution  of  a  duty  by  an  inferior  officer.  The  only  difficulty  here 
is,  that  the  act  contains  a  special  direction  to  the  officer  to  pay ;  and  therefore 
it  mav  be  contended  that  the  case  is  without  Lord  Eenyon's  rule.  But  Rex  v. 
The  Treasurer  of  the  County  of  Surrey,  1  Chit.  R.  650,  was  upon  an  act  precisely 
corresponding  to  that  in  the  present  case  :  there  the  Court  refused  the  manda- 
mus ;  and  so,  therefore,  must  we.  I  asree  in  the  doctrine  of  these  two  cases : 
the  trea.surer  is  merely  the  servant  of  the  magistrates.  As  to  the  case  of  Rex 
V.  The  Commissioners  of  the  Navigation  of  the  Rivers  Thames  and  Isis,  antd, 
p.  420,  n.  e.  that  falls  within  a  class  of  cases  in  which  the  court  grants  a  man- 
damus. The  writ  there  goes  to  the  principal,  who  pays  over  in  his  public  ca- 
pacity :  the  present  case  is  one  of  a  servant  to  the  magistrates.  Witn  respect 
to  the  power  of  the  Judge,  the  expenses  of  the  witnesses  who  appeared  upon 
subpcena  are  clearly  within  the  statute.  But  there  is  much  doubt  in  my  mind 
as  to  the  expenses  of  the  prosecutor.  At  present  I  think  that  he  is  not  entitled 
to  them.  The  words  of  the  act  are  [His  lordship  here  read  the  twenty-third 
section.]  It  seems  likely  that  the  legislature  meant  to  give  expenses  to  the 
prosecutor,  only  where  he  goes  before  a  magistrate,  who  binds  him  over.  A 
*4241  ^^&^^^^9  0^  hearing  the  complaint,  frequently  dismisses  *it :  if  the 
-■  prosecutor  then  goes  to  the  grand  jury,  I  think  he  ought  not  to  be  paid 
by  the  treasurer. 

Patteson,  J.  Rex  v.  Shaw,  5  T.  R.  549,  is  a  very  early,  if  not  the  earliest 
case  where  a  mandamus  was  applied  for  against  a  treasurer ;  and  it  was  refused, 
not  on  the  ground  of  the  treasurer  being  a  ministerial  officer,  but  because  the 
foundation  of  the  rule  failed,  the  treasurer  having  already  paid  over  the  money 
in  obedience  to  authority  which  he  could  not  resist.  But  afterwards,  in  Rex 
V.  Bristow,  6  T.  R.  168,  the  Court  decided  against  granting  the  writ,  on  the 
broad  ground  that  the  party'applied  against  was  a  ministerial  officer.  That  was 
followed  up  by  Rex  v.  The  Treasurer  of  the  County  of  Surrey,  1  Chit.  R.  650. 
We  know  that,  where  a  party  is  indicted  for  not  making  such  a  payment,  he 
may  be  fined,  and  that  the  prosecutor,  by  applying  to  the  crown,  gets  the  fine  : 
that  is  a  quicker  and  better  remedy  than  a  mandamus.  In  Rex  v.  The  Commis- 
sioners of  Dean  Inclosure,  2  M.  k  S.  80,  there  was  a  work  to  be  done ;  and  in 
Rex  V.  The  Commissioners  of  the  Navigation  of  the  River  Thames  and  Isis, 
ante  p.  420,  n.  c,  the  parties  applied  against  were  not  servants. 

Williams,  J.  The  case  of  Rex  v.  Bristow,  6  T.  R.  168,  is  decisive.  It 
has  been  argued  that  a  mandamus  is  the  more  convenient  remedy ;  but  I  ob- 
serve that,  in  Rex  v.  The  Severn  and  Wye  Railway  Company,  2  B.'&  Aid.  646, 
Abbott,  C.  J.  said  that  he  had  entertained  considerable  doubts  in  the  course  of 
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tbe  ^floasdoni  whotlier  the  OoaH  cnAk  M  mnt  a  teandAnias  to  eompel  ti&e 
doing  of  an  act,  the  "^missum  to  do  wLmIi  might  be  proseettted  by  in-  r^tAnK 
dictmeat  Tfa»  objeet  of  that  applieation  was  ^ery  diffsrent  frotn  tbe  ■- 
object  here ;  and  the  case  did  not  fall  within  the  rale,  laid  down  in  Rex  v.  Brii^ 
tow,  6  T.  B.  168|  of  not  granting  a  matidamiM  against  an  officer  simply  minis* 
teiial.  Bale  diaoluuqged. 


The  KING  againd  FRANCIS  HU0HE8,  the  Mayor,  and  JOHN  ROGERS, 
one  of  tbe  Juetieee  of  the  Borongh  of  STAFFORD.     Thursday,  JIday  28. 

By  a  loeal  aot  comtnitsioaen  wen  «mptfw«red  to  mAe  paiin^  rates,  and  to  hear  And  re- 
Ueve  parties  eompUining  of  sadi  rates.  Tbe  aet  gAte  an  appeal  flrom  the  commis- 
sioners to  the  sessions.  And  it  prorided  that^  on  nonpayment  <^  rates  for  seTen  days 
after  personal  demand,  it  should  be  lawful  for  certain  justices,  upon  proof  on  oath  of 
such  demand  and  nonpayment,  to  issne  a  distress  warrant.  Justices,  being  applied  to 
for  such  warrant,  refused  to  grant  it,  but  stated  that  they  would  do  so  if  a  proper  inibr- 
uaUon  were  swera,  and  the  party  summoned  before  them. 

The  court  refietsed  a  mandamus  to  compel  the  justicee  to  issue  a  warrant  without  sum- 
monlng  the  party. 

Supposing  that  the  act  authorised  the  justices  to  grant  a  warrant  without  sommona  (a). 

Held,  neverthes,  that  they  acted  rightly  in  not  so  granting  it. 

A  rule  was  obtained  in  a  preceding  tertn,  calling  on  the  aboye  magistrates  to 
shew  cause  why  a  tnandainas  should  not  be  granted,  requiring  them  to  issue  a 
warrant  for  levying  on  the  goods  of  John  Ward,  6Z.  17«.  6^.,  being  his  propor- 
tion of  rates  made  under  an  act,  11  G.  4,  zliv.  (local  and  personal,  public),  ior 
paving  and  lighting  the  streets  of  the  said  borough.  The  rule  was  grounded 
on  an  affidavit  of  the  collector,  stating  that  the  rates  had  been  duly  made,  and 
demanded  of  Ward,  but  not  paid ;  but  the  dependent  laid  an  information  be- 
fore Hughes  and  Rogers,  justices  of  the  borough,  for  the  purpose  of  obtaining 
a  distress  warrant  against  Ward's  goods,  and  proved  on  oath  before  them  the 
making  of  the  rates,  and  a  demand  upon  *Ward  more  than  seven  days  r^MA 
before  that  application;  and  that  the  justices  refused  such  warrant ;  and  ^ 
that  the  act  gare  no  other  remedy  for  the  recovery  of  the  rates.  Mr.  Rogers 
in  opposition  to  the  rule,  made  affidavit  as  follows : — "  That  the  practice  in 
such  cases  has  hitherto  been  to  grant  a  summons  prior  to  a  distress  warrant, 
which  upon  a  proper  information  being  sworn  before  them,  he  and  the  said 
Francis  Hughes  are  now  willing  and  ready,  to  do,  believing  that  in  so  aotix^ 
they  are  complying  with  the  provisions  of  the  said  act  of  parliament/^ 

Whatdey  now  shewed  cause.  The  magistrates  are  not  obliged  to  grant  a 
distress  warrant  without  having  first  issued  a  summons  and  heard  cause  shewn. 
It  is  true  that  the  act,(a)  in  sect.  119,  which  authorises  the  *levy  by  r^ioT 
distress,  does  not  expressly  require  a  summons  before  issuing  a  war-  ^ 

(a)  But  see  the  next  ease,  p.  43$. 

\b)  11  G.  4,  e.  zUt.  (locol  andpeisoaal,  public)  sect.  lOd,  empowers  the  eommlseionerv 
(appointed  by  sect  1,  for  putting  the  act  in  execnt&en)  to  make  rates  for  the  purposes  of 
the  act ;  and  sect  119,  enacts,  that  in  case  any  person  assessed  to  any  rate  to  be  mads 
as  before  mentioned,  shall  refuse  or  neglect  to  pay  his  proportion  of  any  of  the  said  rates 
to  the  collector  or  collectors  for  seren  days  next  after  personal  demand,  or  demand  in 
writing  left  at  his  usual  or  last  place  of  abode,  '*  it  shall  be  lawfhl  for  any  justice  or  justices  of 
the  peace  of  the  said  borongh,  upon  proof  made  upon  oath  of  such  demand  and  nonpsy- 
ment,  (which  oath  any  such  justice  or  jostioee  is  and  are  hereby  empowered  and  required  to 
administer,)  by  warrant  under  the  hand  aad  seal,  or  hands  and  seals,  of  such  justice  or 
justices,  (which  he  and  they  is  and  are  empowered  to  grant),  to  avthorlze  and  direct  the 
said  collector  or  collectors  to  levy  such  rate  or  moneys  so  in  arrear,  together  with  the 
costs  and  charges  attending  the  same,  to  be  ascertained  by  such  justice  or  justices,  by 
distress  and  s&le  of  the  goods  and  chattels  of  the  person  or  persons  so  refusing  or  neg- 
leeting,"  iko.,  <'  and  in  default  of  luoh  distresa  it  shail  and  may  be  lawfU  to  and  for  web 
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BBi ;  bmi  it  dtm  not  teke  sw«j  tiuA  mode  of  procoediiigf  nor  oblige  the  jaiti- 
cee  io  gmot  a  wsrmU  witbout  it.  In  Bex  v.  Benii,  6  T.  B.  198,  this  Court 
wmM  not  iesiie  a  nrnndenwig  to  jnsiioes  to  gnat  a  distreae  wanrsat  jfor  a  poor 
nte  withoat  eoiaaiooe ;  and  Lord  Kenfoa  said,  '<  A  Bamaions  mast  pieoede  a 
vtirant  of  dietreeey  whioh  is  in  the  aataio  oi  an  execatioa»  Chi  the  saaunonsi 
the  party  may  shew  a  sufficient  reason  to  the  magistrates  why  a  warrant  of  di»< 
Inn shoald  not  isBoe;  as  for  iostanoe,  that  he  hMi  alieady  paid  the  aesesBment 
tjao%  to  one  *of  the  parish  ^Emmkb^  who  has  not  aeeeuated  te  it.  But  it  is 
^  an  inTsriable  maxim  in  onr  law  that  no  man  shall  be  poaished  befora 
he  baa  bad  an  opfortonity  of  being  heard :  whereas  if  a  wanrant  of  distress 
were  to  be  issued  without  any  previoas  sammoas^  the  pariy  would  have  no  op« 
aortuaity  of  dicrwiBg  eaase  why  the  aaecution  should  not  issue  against  him/' 
Jostieea  haye  been  held  liable,  by  oriminal  information  and  indietment^  for  eon* 
ncdngy  or  maldng  va  order  in  the  nature  of  a  oonvietion>  without  having  sum^ 
aMaed  the  party :  Bex  v.  Allington,  2  Stra.  678.  (S.  C.  as  Rex  v.  Yenables, 
2  Lord  Bay.  1405.  And  see  Bex  it.  Venables,  1  Stia.  630) ;  Bex  y.  Oonsta- 
hle,  7  D.  «  B.  663;  Bex  V.  Gommins,  8  D.  ft  B.  844.  In  the  present  oase 
an  action  would  lie  for  issuing  the  warrant;  and  where  that  maj  reasonably  be 
appehendadi  the  Court  will  not  grant  a  mandamos :  Bex  ••  The  Justices  of 
BaAi^iiwiwhire^  3  Net.  ft  M.  68.  8.  0.  as  Bex  y.  Morsan  and  Another,  2 
A  ft  S.  61S,  note  (a).  (See  Bex  v.  Dyer  aad  Another,  2  A.  ft  £.  606,  and 
the  oaeea  there  fefecred  to;  Bex  e.  Broderip,  6  B.  ft  0.  239.  The  statute 
dearly  oontMi^lates  a  saaimonBy  becaase  it  enaete,  (sect.  137|)  that  a  disirese 
ihatt  not  be  deemed  nnlaw^  for  any  defect  in  the  summons. 

j^  V.  RioKmrdg^  who  was  to  haye  supported  the  rule,  was  abseat. 

Lord  BsMMANi  C.  J.  I  think  the  justices  have  done  that  which  was  peP' 
fiMtly  right.  It  may  be  that  the  act  of  parliament  was  intended  to  giye  them 
■ore  than  the  ordinary  powers  in  cases  of  this  kind :  but,  if  that  is  so,  they 
hays  pvoperly  limited  those  nowera  by  saying,  ^  we  will  not  issue  a  ^stress 
Mff\  wanrant  till  we  have  heard  the  *party.''  He  might  be  able,  upon  the 
^  beanag,  to  prove  that  he  had  paid,  or  to  g^ve  a  reaeon  for  not  paying, 

LnPTTiiHiAiiKi  J.  It  may  be  a  qnestion  whether  the  jaetioes  might  exereise 
this  aathecity  or  not;  but  at  all  events  a  mandamus  oaght  not  to  issue. 

joitioe  or  justkes  to  commit  each  person  or  persoas  to  tiie  common  ga^  or  house  of  eorree« 
Veil  for  tlie  sud  ooantj  of  Stafford,  there  to  remain  without  bail  or  mainprize  for  any  time  not 
exceeding^  tbree  calendar  months,  or  nntn  payment  of  snch  sum  or  sums  of  money  as  shall 
hare  be«i  found  dne  and  m  srrear  upon  all  or  any  such  assessment  or  assessments  aS 
sfcrcaaid,  togeth«  icMb  all  eosCs,  eharges,  and  expenses,  to  be  asoertained  by  the  said 
jaslkaorjiistiMa.'' 

Sect  120,  enables  any  person  who  shall  tbink  himself  aggrieved  by  any  rate  or  asses* 
meat  nnder  the  act,  to  apply  to  the  commissioners  (appointed  by  sect  1,)  at  their  first  or 
awoosd  meeting  alter  the  demanding  of  sach  rate,  and  empowers  the  commissioners  to 
rdleTe  sneh  patty  if  they  Aall  think  him  aggrieved.  It  also  enables  the  party,  if  dissa- 
tMed  with  their  detenninatloa,  to  appeal  to  the  quarter  seesioiie,  whose  determination 
■haUbeiaal. 

By  sect.  I2dy  all  fines,  penalties,  and  fbcfeiiures  (of  which  there  are  many,  for  various 
olIiBnces),  imposed  by  the  act,  are  (where  it  is  not  otherwise  particularly  directed)  to  be 
hried  and  recovered  by  distress  and  sale  of  the  offender's  goods,  by  warrant  of  any  jus- 
tiee  of  the  peaee  for  the  said  borough,  frc,  (which  warmnt  the  justice  is  thereby  required 
t»  giaal,)  npen  eonftsslon,  er  failbrmatlea  en  oath)  Ac 

Beet.  138»  enacts,  <<  thai  i&  all  oases  ia  which  by  this  act  any  penalty  or  forftitare  is  im* 
posed  and  made  recoreiable  by  infiormation  before  a  justice  of  the  peace,  it  shall  be  law* 
All  ki  any  justice  of  the  peace  to  whom  complaint  shall  be  made  of  any  offence  against 
this  act,  to  summon  the  party  complained  against  before  him,  and  on  such  summons  to 
he«  aad  determine  the  matter,*'  A;e.,  '<  although  no  information  in  writing  shall  have  been 
cddbitad  or  taken  by  or  before  sveh  Justice,"  &a 

Sect  137,  enastfli  ^  that  when  any  distress  shall  be  made  for  any  sum  or  sums  of  money 
to  be  levied  by  Tirtne  of  this  act,  the  distress  itself  shall  not  be  deemed  unlawful,  nor  the 
part]r  or  parties  making  the  same  be  deemed  a  trespasser  or  trespassers,  on  account  of 
my  defect  or  wtnt  of  form  in  the  summonB,  conylction,  warrant  of  distress,  or  other  pro- 
esefiags  rdatSng  iheieto^" 
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Patteson,  J.  The  only  qaesiion  is,  wbether  the  act  is  obluiaiory  or  not 
There  are  no  words  to  make  it  so.  It  may  have  been  contemplated  iJiat  drcnm- 
stances  might  arise  in  which  a  sammons  might  operate  merely  as  a  notice  to  the 
party  to  set  oat  of  the  way,  and  it  would  therefore  be  desirable  that  a  distrees 
warrant  iSiould  be  issued  at  once :  but  •  the  act  does  not  oblige  the  Justices  to 
issue  it. 

Williams,  J.  I  am  of  the  same  opinion ;  and  I  think  that  if  the  justicei 
might  have  issued  the  warrant,  they  have  exercised  their  discretion  very  wisely 
in  not  doing  so. 

E,  V.  Richardg,  being  in  court  shortly  afterwards,  obtained  leave  to  support 
the  rule.  The  magistrates  have  only  a  ministerial  duiy  to  perform  in  enforciDg 
payment  of  the  rate.  It  cannot  have  been  meant  that  they  should  revise  and 
correct  the  assessment.  They  state  that  they  are  willing  to  grant  a  summons; 
but  it  would  be  ineffectual,  as  they  have  no  power  to  vary  or  modify  the 
rate.  If  it  had  been  intended  that  cause  should  be  shown  before  a  distretf 
warrant  issued,  the  act  might  have  directed  a  summons  and  hearing  before  the 
commissioners  (who,  by  sect.  120,  have  power  to  relieve  parties  aggrieved ;)  bat 
this  is  not  done.  In  cases  '''where  the  justices  have  to  convict,  and  nA^Q 
award  the  penalties,  they,  being  the  proper  parties  to  hear  and  deter-  *- 
mine,  are  properly  directed,  to  issue  the  summons  ;  but  here,  if  a  summons 
were  required,  it  clearly  ought  not  to  be  issued  by  them.  As  to  sect.  137, 
which  enacts  that  when  any  distress  shall  be  made  for  any  sum  to  be  levied  by 
virtue  of  the  act,  the  distress  shall  not  be  deemed  unlawful  on  account  of  any 
defect  in  the  summons,  that  does  not  necessarily  apply  to  distresses  for  non- 
payment of  rates,  because  the  act  eires  powers  of  distress  for  levying  penaltiefi 
and  forfeitures  on  convictions ;  and  those  convictions  take  place  upon  summons. 
[Pattsson,  J.  How  does  this  case  differ  from  that  of  a  distress  for  a  poor- 
rate?  There'the  justices  having  nothing  to  do  with  making  the  rate,  and  no 
control  over  it ;  and  the  clause,  43  Eliz.  c.  2,  s.  4,  empowering  them  to  distrain, 
makes  no  mention  of  a  summons.  Yet  it  had  been  repeatedly  held  that  a  sam- 
mons must  issue  before  the  warrant  of  distress  for  a  poor-rate.]  Here  a  tribunal 
(that  of  the  commissioners)  is  expressly  constituted  for  the  purpose  of  hearing 
any  compbunt  against  the  assessment.  [Pattsson,  J.  In  the  other  esse  the 
sessions  are  such  a  tribunal.]  Here  the  enactments  are  such  that  the  commis- 
sioners and  ma^strates  form,  as  it  were  branches  of  one  court.  The  magis- 
trates have  no  discretionary  power  as  to  granting  a  warrant.  The  act,  indeed, 
would  be  nugutory  if  they  might  take  the  rate  into  consideration  when  called 
upon  to  grant  a  warrant.  [Patteson,  J.  The  defendant  might  insist  on 
many  things  independent  of  the  propriety  of  the  rate ;  for  instance,  that  it  had 
never  been  demanded  of  him.] 

'''Lord  Denman,  C.  J.  Upon  the  main  point  in  the  case,  not  the  least  r^^jgi 
doubt  has  been  raised.  The  inference  drawn  from  that  clause  of  the  act  ■- 
which  declares  that  a  distress  shall  not  be  invalidated  by  a  defect  in  the  summons, 
has  been  answered  by  Mr.  Richards  :  convictions  may  ^ake  place  on  summons, 
and  be  enforced  by  distress ;  therefore  the  clause  may  apply  to  them.  Bat  it 
appears  to  me  that  this  statute  and  the  act  43  Eliz.  c.  2,  stand  on  precisely  the 
same  footing  as  to  the  point  in  question.  By  that  act  the  overseers  are  empow- 
ered to  make  rates;  an  appeal  to  the  sessions  is  given ;  if  the  rate  is  not  ap- 
pealed against,  or  is  confirmed,  two  justices,  upon  non-payment,  may  issue  a 
distress-warrant.  The  same  provisions  are  contained  in  this  act,  the  commis- 
sioners here  making  the  rate,  as  the  overseers  do  under  43  Eliz.  c.'2.  Bat, 
under  the  act  of  Elizabeth,  it  has  often  been  held  that  a  summons  must  issoe 
before  the  warrant  of  distress ;  not  in  order  that  the  magistrates  may  exerdse 
any  authority  over  the  rate,  but  that  the  party  charged  may  be  enabled  to  shew 
whether  or  not  he  has  paid  the  rate,  and  to  make  any  defence  which  may  arise 
upon  the  simple  circumstance  of  a  summons  to  show  cause  why  he  should  not 
jpoy  the  rate.     Why  should  we  suppose  that  the  legislature  intended  any  differ- 
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eat  mode  of  piooeeding  under  the  prosent  aoi?  Nothing  eaa  be  more  unrea- 
sonable than  the  coarse  here  proposed ;  and;  unless  it  were  expressly  directed 
bj  act  of  parliament;  I  should  tmnk  that  magistrates  ought  not  to  proceed  to 
the  arbitrary  act  of  issuing  a  warrant  without  calling  upon  the  party  to  shew 
whether  he  had  or  had  not,  in  fact;  paid  the  rate,  or  why  it  had  not  been  paid. 
In  my  opinion  the  magistrates  in  this  case  have  done  themselves  honour  by 
4  loo-i  ^^fiising  so  to  proceed.  The  rule  will  be  discharged,  and  with  costs, 
J  almost  as  a  matter  of  course. 
LiTTUBDAiiB;  J.  I  am  of  the  same  opinion.  The  statute  in  question  is  like 
43  Eliz.  c  2 ;  and  it  is  reasonable  that  there  should  be  a  summons  before  a  dis* 
tress  issues. 

Patteson,  J.  It  is  not  necessary  to  the  construction  we  are  giving  the 
statute,  to  say  that  the  justices  are  invested  with  a  power  over  the  rate ;  nor 
are  they.  The  whole  object  of  the  summons  would  be,  that  the  party  might  be 
heard  to  show  cause  why  he  should  not  pay  the  rate.  At  all  events  the  act 
does  not  compel  the  justices  to  issue  a  warrant  without  calling  the  party  before 
them. 

WnJ^iAMS;  J.  My  mind  remains  without  a  particle  of  doubt  on  this  sub* 
ject.  The  act  is,  at  any  rate,  not  imperative :  it  only  says  that  ^'  it  shall  be 
lawful"  for  the  justices  to  issue  their  warrant.  The  analogy  between  this  case 
and  that  of  a  poor-rate  is  complete.  Suppose  it  to  be  true  that  under  this  act  the 
commissioners  only,  and  not  the  justices,  are  enabled  to  relieve  against  the  rate : 
under  the  statute  of  Elisabeth,  the  justices  who  issue  the  distress  warrant  can- 
not relieve,  but  the  party  must  appeal  to  the  sessions.  According  to  the  argu- 
ment in  support  of  this  application,  if  there  were  no  appeal,  or  an  unsuccessful 
one,  against  a  poor-rate,  nothing  would  remain  for  the  justices,  upon  nonpay- 
ment, out  to  grant  their  warrant.  Bex  v.  Bean,  6  T.  R.  198,  however,  is  a 
sufficient  authority  to  shew  that  the  answer  here  given  by  the  ma^strate  is  a 
complete  one.  Sule  discharged  with  costs. 


*4331       ^T^®  following  case,  argued  and  decided  in  Trinity  term,  1836,  may 
J  conveniently  be  introduced  here.] 

PAINTER  agaimt  The  LIVERPOOL  Oil  Gas  Light  Company.     Friday, 

May  27. 

Bj  sutate  establishing  a  gas  light  company,  it  was  enacted,  that  if  any  person  should 
refoie  or  neglect,  for  ten  days  after  demand,  to  pay  any  rent  dae  from  him  to  the  com- 
pany for  the  BQpply  of  gas,  inch  rent  should  be  recoyered  b;  the  company  or  their  clerk 
by  warrant  of  any  justice  of  peace  for  the  town,  &c.,  and  it  should  be  lawful  for  the 
company,  or  their  clerk,  or  any  person  acting  under  their  authority,  with  such  warrant, 
to  levy  the  sum  so  due  by  distress  and  sale  of  the  goods  of  the  party  so  neglecting  or 
refosiag  to  pay,  or  the  same  might  be  recoyered  by  action,  Ac. 

Held,  that  a  warrant  so  issued  by  a  justice,  without  preyiouely  summoning  and  hearing 
the  party  to  be  distrained  upon,  was  illegal,  thoi^h  a  sommons  and  hearing  were  not 
in  terms  required  by  the  act. 

Where  a  magistrate  grants  a  warrant  in  the  nature  of  execution,  he  is  bound  first  to  sum- 
mon and  hear  the  parties,  unless  the  statute  under  which  he  acts  clearly  renders  the 
discharge  of  that  function  ministerial  only,  or  in  some  other  manner  dispenses  with  the 
summons  and  hearing. 

In  troyer  for  distraining  plaintifTs  goods,  the  company  justified  under  the  aboye  warrant, 
and  stated  that  it  was  issued  on  the  complaint  of  their  collector,  and  that  he,  byyirtue 
of  it  and  under  their  authority,  seized  the  plaintiff's  goods  for  tne  purpose  of  leyying  a 
sum  owing  by  him  to  them,  and  duly  demanded  according  to  the  act. 

Held,  that  the  warrant,  although  it  would  haye  protected  the  clerk  or  an  officer,  was  no 
justification  to  the  company,  they  not  haying  acted  in  obedience  to  it,  but  haying  put 
it  in  force  as  parties. 
Vol.  XXX.— 14 
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Trover  for  coaches,  horees,  and  harness.  Plea,  that  the  plaintiff  after  the 
passing  of  an  act,  4  G.  4,  c.  xxxix.  (local  and  personal,  public),  for  lighting  the 
town  of  Liverpool  with  oil  gas,  and  before  the  time  when  &c.  to  wit,  on,  &c. 
was  indebted  to  the  defendants  in  a  large  sam,  to  wit,  &o.  for  gas  suppli^  by 
contract,  and  that  afterwards,  and  while  the  plaintiff  was  so  indebt^,  to  wit, 
&c.,  William  Henry  Parkinson,  the  collector  for  the  defendants,  left,  at  the 
place  of  business  of  the  plaintiff,  a  demand  in  writing  of  the  said  sum  so  due 
and  owing  from  him  to  the  defendants :  ''  and  afterwards,  and  more  than  ten 
days  after  the  leaving  the  said  demand  at  the  said  places  of  business  of  the  said 
plaintiff  as  aforesaid,  he,  the  said  W.  H.  P.,  then  being  such  collector,  rtAOA 
*&nd  so  acting  under  the  authority  of  the  said  defendants  as  aforesaid,  ^ 
to, wit,  on,  &c.  preferred  a  complaint  against  the  plaintiff  for  the  premises 
aforesaid,  before  James  Aspinall,  then  being  one  of  his  Majesty's  justices 
of  the  peace  in  and  for  the  county  of  Lancaster;  and,  thereupon,  after- 
wards, the  said  J.  A.,  so  being  such  justice  for  the  said  county  as  aforesaid, 
and  before  the  said  several  times,  when,  &c.  to  wit,  on,  &c.,  acccording  to 
the  form  of  the  statute  in  such  case,  &q.  duly  made  and  caused  a  certain 
warrant  under  his  hand  and  seal,  directed  to  the  sub-bailiffii,  head  consta- 
bles and  assistant  constables  in  and  for  the  borough  of  Liverpool,  and  also 
to  the  said  W.  H.  P.  and  John  Hampson  and  their  assistants;  and  thereby 
then  authorised  and  commanded  them,  every  or  any  of  them,  that  upon  the 
goods  and  chattels  of  the  said  plaintiff,  they  should  levy  the  said  sum  of  12/. 
18«.,  for  that  he,  being  a  person  who  had  contracted  with  the  said  defendants,  to 
take  the  benefit  of  the  gas  from  the  said  defendants,  did  refuse  and  neglect,  after 
demand(a)  left  in  writing  at  the  place  of  business  of  the  said  plaintiff,  to  wit, 
on,  &o.,  to  pay  the  sum  of  12Z.  18«.,  bein^  the  rent  due  to  the  said  defendants 
from  the  said  plaintiff  for  gas  consumed  bv  the  plaintiff,  contrary  to  the  form 
of  the  statute,  &c.  whereof  he,  the  said  plaintiff,  was  duly  convicted,  and  for 
the  levying  thereof  they  were  to  seize,  take,  and  carry  away  the  said  goods  and 
chattels ;  and  if,  in  five  days  after  such  seizure,  the  said  sum  of  12/.  18s.,  to- 
gether with  the  reasonable  charges,  &c."  '*  should  not  be  paid,  then,  and  in 
such  case,  after  the  expiration  of  '*'the  said  five  days,  they  were  to  make  r^cio^ 
sale  thereof,  or  of  so  much  thereof  as  should  be  sufficient  to  levy  the  ^ 
said  sum,"  &c.  Then  followed  directions  as  to  the  disposal  of  the  overplns, 
and  the  return  to  be  made  to  the  warrant  if  the  distress  should  not  be  solSici- 
ent.  The  plea  then  stated  that  Parkinson,  so  being  clerk  and  acting  under  the 
authority  of  the  defendants,  did  seize,  take,  and  carry  away,  under  and  by  vir< 
tue  of  the  said  warrant,  certain  goods  and  chattels  of  the  plaintiff,  being  the 
goods  and  chattels  in  the  declaration  mentioned,  for  the  purpose  of  levying  the 
said  sum,  &c. ;  and  did  afterwards,  and  more  than  five  days  after  such  seizure, 
to  wit,  on,  &o.  sell,  &o.,  for  the  purpose  of.  satisfying  and  discharging  the  said 
sum,  &c.  Replication,  that  the  plaintiff  was  not,  at  any  time  before  the  said 
James  Aspinall  made  the  said  warrant  in  the  said  plea  mentioned,  summoned 
or  warned  to  answer  the  said  complaint  of  the  said,  W.  H.  Parkinson,  against 
the  plaintiff,  for  the  said  supposed  debt,  before  the  said  J.  A.  or  any  other  of 
his  Majesty's  justices  of  the  peace,  nor  did  he  before  then  have  any  notice  of 
such  complaint,  nor  did  he  appear,  before  the  said  J.  A.  or  any  other  of  his 
Majest/s  justices  of  the  peace,  or  any  officer  or  person  whatever  authorised  or 
empowered  to  hear  the  said  complaint,  to  answer  the  said  complaint,  and  the 
said  warrant  was  made  and  issued  against  him  as  aforesaid,  without  his  having 
had  any  means  or  opportunity  to  hear  or  answer  the  said  complaint;  wherefore 
the  defendants,-  of  their  own  wrong,  &c.  Eejoinder,  that  the  eas  was  supplied 
after  the  passing  of  the  act,  and  that  Parkinson,  as  such  collector,  &c.  left  a 
demand  in  writing  at  the  pkce  of  business  of  the  said  plaintiff,  thereby  re- 

(d|  Littledale,  J.  obserTod  that  the  warrant,  as  set  out,  did  not  shew  a  default "  after 
the  space  of  ten  days  after  demand  made,"  according  to  tiie  act.  See  sect.  72,'  post,  p- 
436,  note  (b). 
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*'4361  ^^^^°S  ^^^  ^  *?^J  ^^®  ^^  B^^i  ^*  ^  ^^®  ^^^  owing  from  the  said 
-'  plaintiff  to  the  said  defendants,  as  in  the  said  last  plea  mentioned ;  con- 
clusion to  the  country.  Demurrer,  because  the  rejoinder  neither  confesses  nor 
avoids,  nor  traverses  nor  denies  the  matter  of  replication,  and  because  it  tenders 
an  immaterial  issue.    Joinder. 

Wtghtman,  in  support  of  the  demurrer.  The  point  taken  by  the  plaintiff  is 
that,  before  a  warrant  was  granted,  he  ought  to  have  been  summoned,  or  to  have 
appeared  without  summons,  before  the  magistrate,  to  answer  the  complaint. 
The  defendants  contend  that  no  summons  was  necessary,  either  by  the  statute 
or  otherwise,  and  that  the  demand  by  their  collector  was  sufficient  ground  for  a 
warrant.  Unless  the  local  act  expressly  takes  away  the  proceeding  by  sum- 
mons, the  case  falls  within  the  principle  of  Bex  v.  Benn,  6  T.  R.,  198.  But 
the  act  gives  no  authority  for  dispensing  with  a  summons.  By  the  clause  for 
*4371  ^^^^^''7  ^^  ^T^^  (a)?  sect.  72,  it  '''is  enacted,  that  they  shall  and  may  be 
-^  recovered  by  warrant  of  a  justice,  but  it  does  not  say  that  the  justice 
shall  proceed  without  summons  and  hearing.  And  other  modes  of  recovering 
the  debt  are  given  in  that  section,  viz.,  by  action,  bill,  plaint,  or  information. 
Now,  in  any  of  those  proceedings,  the  defendant  must  of  course  have  been  heard  *, 
and  the  legislature  cannot  have  meant  that  he  should  have  that  advantage  or 
not,  according  to  the  course  adopted  by  the  company.  In  an  action  he  might 
allege  payment,  or  some  matter  in  excuse ;  why  should  he  be  debarred  from 
doing  so  before  a  justice?  But,  unless  summoned,  he  has  no  opportunity. 
[LiTTUSDALE,  J.  He  cauuot  know  what  justice  the  opposite  party  may  apply 
to.]  Although  the  act  does  not  expressly  say  how  the  warrant  is  to  be  obtained, 
it  must  mean  that  this  shall  be  done  in  a  regular  manner,  and  according  to  the 
rules  which  guide  this  Court.  The  present  act  must  be  construed,  as  to  the 
*4381  ^^'^^^  ^^  question,  like  43  Eliz.  c.  2,  '*'s.  4,  which  empowers  justices  to 
-^  issue  a  distress  warrant  for  poor-rates,  and  under  which  a  summons  has 
always  been  held  necessary.  [Littledale,  J.  The  warrant  there  is  to  be  granted 
against  <^  every  one  that  shall  refuse  to  contribute,''  which  may  imply  a  refusal 
before  justices ;  here  the  words  are  more  general,  "  in  case  any  party  shall  re- 
fuse or  neglect."    Lord  Denman,  C.  J.     I  think  you  cannot  bring  the  case 

(a)  4  G.  4,  c.  xzzix.  (local  and  personal,  public),  sect,  72,  enacts,  "  that  in  case  any 
party  or  parties  who  shall  contract  with  the  said  company,''  (established  by  sect.  1 ,)  "  or 
agree  to  take,  use,  or  enjoy  the  benefit  of  the  said  gas,  shall  refuse  or  neglect  after  the 
space  of  ten  days  after  demand  made  or  left  in  writing  at  the  place  or  places  of  abode  or 
business  of  such  party  or  parties,  to  pay  the  rents  or  sum  or  sums  of  money  then  due  for 
such  gas  to  the  said  company,  according  to  the  terms  and  stipulations  of  the  said  com- 
pany, it  shall  be  lawful  for  the  said  company"  to  separate  his  gas-pipes  from  their  mains ; 
"  and  that  the  rent  or  rents,  sum  or  sums  of  money  then  due  ftom  any  such  party  or  par- 
ties to  the  said  company  for  such  gas,  as  also  any  other  rent  or  rents,  sum  or  sums  of 
money  due  and  owing  to  the  said  company  for  gas  supplied  by  them  to  any  person  or  per- 
sons, shall  and  may  be  recovered  by  the  said  company  or  their  clerk  or  superintendent, 
or  any  person  or  persons  acting  under  their  authority,  by  warrant  under  the  hand  and 
seal  of  any  justice  of  the  peace  for  the  said  town  of  Li?erpool  or  county  of  Lancaster  (as 
the  case  may  require)  ;  and  it  shall  be  lawful  for  the  said  company,  or  their  clerk  or  su- 
perintendant,  or  any  person  or  persons  acting  under  their  authority,  with  such  warrant, 
to  levy  the  said  sum  or  sums  so  due  or  owing  as  aforesaid  by  distress  and  sale  of  the 
goods  and  chattels  of  the  party  or  parties  so  neglecting  or  refusing  to  pay  the  same,  ren- 
dering the  overplus,  if  any,  to  such  party  or  parties,  after  deducting  the  necessary  charges 
of  such  distress  and  sale,  or  the  same  may  be  recovered  in  the  borough  court  of  Liver- 
pool, or  in  any  of  his  majesty's  courts  of  record  in  England,  by  action  of  debt,  or  on  fhe^ 
case,  bill,  plaint,  or  information,"  &c. 

By  Sect.  74,  any  person  "  thinking  himself  aggrieved  by  any  rule,  bye-law,  or  order  of 
the  said  company,  or  anything  done  in  pursuance  thereof,  or  by  the  order  or  determina- 
tion of  any  justice  or  justices  of  the  peace  in  pursuance  of  this  act,"  may  appeal  to  the 
sessions.  No  further  power  is  given,  to  justices  or  others,  of  relieving  parties  aggrieved 
by  any  thing  done  under  the  aot. 

There  are  many  clauses  in  the  act  directing  summary  proceedings  for  the  recorery  of 
penalties,  compensations,  &c.  They  are  noticed  in  the  judgment  of  Patteson,  J.,  but  naed 
not  be  more  particularly  stated. 
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within  the  authoritv  of  those  under  the  statate  of  Elizabeth  :  7011  mnst  rely  ob 
the  general  principle.]  The  legislature  cannot  have  intended  that,  in  any  case, 
execution  should  issue  without  the  party  being  summoned.  It  is  an  invariable 
maxim  that  no  man  shall  be  punished  without  being  heard.  No  precise  form  of 
words  is  requisite  in  a  statute  to  enforce  this  rule ;  but  the  strongest  kngnage  would 
be  necessary  to  sanction  a  departure  from  it.  Rex  v.  The  Justices  of  Stafford, 
5  Nev.  &  M.  94,  (antd,  p.  425,  as  Eex  v.  Hughes  and  Rogers,)  was  a  similar 
case  to  this,  and  is  an  authority  for  the  plaintiff.  [Lord  DenMan,  C.  J.  We 
did  not  mean  there  to  lay  down  a  general  rule :  we  thought  it  reasonable  and 
just  that  the  magistrates  should  have  refused  to  grant  a  warrant  without  pre- 
vious summons ;  out  it  would  not  follow  from  that  decision  that  the  issuing  of 
a  summons  would  be  necessary  to  the  defence  in  an  action  like  this.  In  the 
present  case  the  more  general  question  is  pressed  upon  us.] 

Cowling^  centra.  First,  even  admitting  that  a  summons  was  necessary,  the 
proceedings  were  so  far  valid  as  to  justify  persons  acting  under  this  warrant.  If 
the  case  fell  within  the  jurisdiction  of  the  magistrates,  which  the  facts  here  shew 
that  it  did,  the  proceedings  and  warrant,  ^though  erroneous,  are  not  void,  r^c^oo 
In  The  Case  of  the  Marshalsea,  10  Rep.  76  a,  it  is  said,  "a  difference  *-  ^ 
was  taken  when  a  court  has  jurisdiction  of  the  cause,  and  proceeds  inverso  ordine 
or  erroneously,  there  the  party  who  suet^  or  the  officer  or  minister  of  the  conit 
who  executes  the  precept  or  process  of  the  court,  no  action  lies  against  them. 
But  when  the  court  has  not  jurisdiction  of  the  cause,  there  the  whole  proceeding 
is  coram  non  judice,  and  actions  will  lie  against  them  without  any  regard  of  the 
precept  or  process."  In  Dr.  Webb  v.  Batchelour,  1  Ventr.  278,  (8,  C.  Freem. 
896,  407;  457,  and  488,  where  the  special  verdict  is  set  out,)  which  was  an  ac- 
tion of  trespass  for  taking  cows,  it  was  found,  by  a  special  verdict,  that  the 
plaintiff  was  called  upon  to  perform  statute  duty  under  slat.  22  Gar.  2,  0. 12, 
but  omitted  to  do  it,  whereupon  a  justice  of  the  peace  made  a  warrant  to  the  de- 
fendant to  distrain  upon  him  under  the  authority  of  the  act.  The  warrant  was 
made  without  summoning  the  plaintiff,  though  the  statute,  sect.  9,  empowers 
the  justices  to  grant  warrants  only  against  parties  in  de&ult, ''  not  having  a 
reasonable  excuse  to  he  allowed  by  the  said  justices  ;^'  which  makes  the  case 
stronger  than  the  present.  Yet  the  court  there  held,  that  the  defendant,  who 
made  the  levy,  was  protected  by  the  warrant,  saying,  "  The  officer  that  executes 
the  warrant  (though  unduly  made  for  the  cause  alleged)  is  not  answerable,  for 
he  is  not  to  judge,  but  to  execute  the^matter,  it  being  within  the  jurisdiotion 
of  the  justice  of  the  peace."  The  defendants  there  "wen  surveyors  of  faisiiways, 
who  had  procured  the  warrant.  It  is  sug^ssted  here,  that  the  *party,  if  r^AAQ 
summoned,  mi^ht  have  proved  that  he  ha^  already  paid,  or  was  excused  ^ 
from  paying;  but,  in  the  case  just  cited,  ^Freem.  490,)  Hale,  C.  J.,sud,  ''You 
might  have  gone  to  the  justice,  though  alter  the  distress,  before  it  was  sold,  if 
'ou  had  any  excuse.''  And  here  the  warrant  directed  that  the  goods  should  be 
:ept  five  days  between  the  seizure  and  sale.  [LiTTLSDALfi,  J.  How  could  the 
justice  have  relieved  the  plaintiff,  if  he  had  applied  to. him  in  that  interval?] 
The  plaintiff  might  have  called  upon  the  justice  to  order  a  restoration  of  the 
goods.  At  all  events  the  present  remedy  is  not  a  proper  one.  There  is  no  hard- 
ship on  the  plaintiff,  who  most  be  taken  to  owe  the  money ;  and,  even  if  there 
were,  he  might  have  obtained  redress  if  the  proceeding  was  improper,  by  an  ac- 
tion on  the  case  against  the  Company,  for  procuring  a  warrant  to  issue  without 
a  previous  summons.  A  conviction  may  be  set  aside  for  such  a  cause,  as  in  The 
Queen  v.  Dyer,  6  Mod.  41 :  or  the  court  may  refrise  to  enforce  the  granting  of 
a  warrant  by  mandamus;  but  the  party  acting  under  the  wanrant  is  not  a  tres- 
passer. Powell,  J.,  said,  in  the  case  last  cited,  "  that  if  an  action  were  brought 
against  an  officer  upon  the  execution  of  this  conviction,  it  would  not  lie,  for  an 
erroneous  conviction  would  justify  him.''  As  to  the  effect  of  the  want  of  sum- 
mons, supposing  it  to  be  a  material  error  in  the  proceedings^  Ackerley  v.  Par- 
kinson,  3  M.  &  S.  411^  is  a  case  in  some  degree  analogous,  where  a  party  wv 
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•awMiimnnkftted  for  disobejing  a  dtalion  which  praved  to  be  void ;  bat  it  was 
keU  that,  although  the  prooeeding  was  irregalar,  there  was  no  want  of  original 
*4411  i<^^^^^o^>  <^^  therefore  that  the  yiear-general  '*'and  surrogate,  who  had 
^  ezoommnnioated  the  plaintiff,  were  not  liable  to  an  action  on  the  ease. 
Bat  farther,  the  ma^strates  were  not  bound  to  summon  before  issuing  their 
warraaL  The  decisions  on  this  point,  which  refer  to  the  granting  of  a  manda- 
niiB,  are  inapplieable.  Mid  the  statute  43  Elis  c.  2,  has  already  been  distin- 
goished  from  the  act  now  in  question.  Magistrates,  in  respeot  to  clauses  like 
the  pretent,  do  not  act  in  a  strictly  judicial  capacity,  but  in  a  ministerial  one, 
aearly  reeembliog  a  judicial.  In  modem  acts  it  is  usual  to  say  that  the  magis- 
trate shall  oonviei,  or  to  giro  a  form  of  a  conviction,  when  it  is  so  intended. 
Bat  the  intention  of  the  present  and  similar  clauses  is  to  give  the  same  remedy 
as  a  landlord  has  for  the  recovery  of  his  rent;  by  which  name,  indeed,  the  gas 
eompaay's  dues  are  spoken  of  in  the  very  clause  in  question.  Then,  to  avoid 
fareaches  of  the  peace,  the  statute,  instead  of  giving  an  immediate  power  of 
seBore,  requires  the  intervention  of  a  magistrate's  warrant,  to  give  an  ostensi- 
ble sanction  to  the  proceedings.  It  is  argued  here,  that  the  warrant  might  be 
isBued  thoagh  the  party  had  paid }  but  so  also  it  may  be  said  that  a  landlord 
aught  seise  for  rent,  though  none  was  due.  If  he  did  the  party  distrained  upon 
would  have  his  remedy  by  action;  and  here,  the  same  remedy  may  be  taken  if 
a  warrant  ia  obtained  improperly.  [Pattvson,  J.  The  justice,  in  this  war- 
amt,  has  given  five  days  for  pavment,  acting  as  if  under  stat.  27  G.  2,  c.  20. 
The  local  act  doca  not  call  upon  him  to  give  any  time ;  he  therefore  exercises  a 
diaeretion  in  this  reepect,  as  against  the  parties  obtaining  the  warrant.  Then 
can  it  be  said  that  he  merely  acte  ministerially  f  Throughout  the  warrant  he 
^Aj^-i  affects  to  act  judicially.]  fit  must  be  admitted  tnat  the  warrant  con- 
-'  tains  superfluous  matter:  nut  if  the  magistrate  proceeded  judicially, 
the  omisaion  to  summon  is  only  an  error,  and  does  not  affect  the  party  acting 
under  the  warrant ;  if  ministerially,  that  party  is  not  liable,  because  the  justice 
then  was  not  bound  to  summon.  It  may  be  better,  in  a  case  like  this,  that  a 
SBBunons  should  issue ;  but  the  proceedings  are  not  v<Hd  for  want  of  it.  If  a 
eapias  issued  out  of  an  inferior  court  without  a  previous  summons,  an  arrest  un- 
der it  is  not  void  so  as  to^give  the  party  an  action  for  false  imprisonment; 
note  (1)  to  Pitt  V.  Knight,  1  Wms.  Saund.  90. 

Wighiman  in  reply.  The  warrant,  here,  showed  upon  {he  face  of  it  an  ez- 
ee»  of  jurisdiction,  and  trespass  would  have  lain  for  enforcing  it;  Q-roome  v. 
Forrester,  5  M.  &  S.  814,  The  defendants  here  do  not  stand  in  ^e  situation 
<^  officers  exectttinff  process,  but  of  parties  procuring  it  to  be  sued  out.  That 
distinction  was  tiucen  in  Parsons  v,  Lloyd,  2  W.  Bla.  846,  where  De  Grey, 
C.  J.  said,  *^  If  the  defendant''  ^the  plaintiff  in  the  suit  then  before  the  Court) 
"  is  injured,  he  is  entitled  to  a  remedy  somewhere :  but  not  against  the  sheriff 
or  his  officer,  who  are  bound  to  obey  the  writ." — <<  The  officer  not  being  liable, 
the  plaintiff  must  be.  He  has  procured  the  writ  to  be  sued  out,  and  is  answer- 
able for  all  ite  consequences.' Va)  An  officer  justifies  under  the  warrant;  a 
^ijA-.  ^plaintiff  under  the  juagment.  It  is  said  that  the  present  act  was  in- 
-l  tended  to  give  the  same  remedy  to  the  company  which  a  landlord  has 
far  his  rent ;  but  the  remedy  is  a  more  summary  one,  for  the  distress  may  be 
Kdd  immediately;  and  according  to  several  authorities,  such  a  distress  would  be 
ineplevisable.    (See  Wilson  v,  Weller,  1  B.  &  B.  57. 

Lord  Dbnman,  0.  J.  The  first  question  is,  whether  the  warrant  in  this  case 
vu  a  ffood  warrant,  justifying  anj  person  who  acted  under  it  ?  It  is  said  to  be 
80,  under  the  seventy-second  section  of  the  statute  4  G.  4,  c.  xxxix.    In  order 

{•\  Patteson,  J.  inqaired  if  the  warratil;  in  Webb  t>.  Batcheloar  was  void  upon  the  face 
of  Itr  CcwUng  answered,  that  it  did  not  appear  that  any  Bummona  was  mentioned  in  the 
▼urant  (see  Freem.  489] ;  bat  that,  if  it  had,  the  justices  could  not  hare  given  them- 
telTcs  juriadiction  by  reciting  a  false  fact :  Welsh  v.  Nash,  8  East,  403,  per  Lawrence,  J. 
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to  decide  ibis  point,  we  are  called  upon  to  consider,  on  general  principles,  whe- 
ther justices  authorized  by  statute  to  proceed  by  warrant,  in  execution,  may  do 
60  without  a  previous  summons  to  the  party  to  be  affected.  No  case,  as  yet, 
has  furnished  an  express  authority  on  this  subject,  for,  although  Lord  Kenyon 
intimated  an  opinion  upon  it  in  Rex  v.  Benn,  6  T.  R.  198,  it  was  not  necessaiy 
for  the  decision  which  the  Court  there  came  to,  that  this  point  should  be  deter- 
mined. But,  in  the  present  case,  I  am  of  opinion  that  the  warrant  ought  to 
have  been  issued  upon  summons  of  the  party.  The  warrant  states  that  the 
plaintiff,  haying  contracted  with  the  defendants  for  a  supply  of  gas  to  them,  re- 
fused, after  demand  made  in  writing,  to  pay  the  rent  due  to  them'  for  gas  con- 
sumed by  him,  whereof  he  was  duly  convicted.  The  very  terms  of  this  warrant 
referring  to  a  conviction,  make  it  evident  that  the  party  ought  to  haye  been 
summoned  to  show  either  that  he  had  not  refused  to  pay,  or  that  he  had  an  ex- 
cuse  for  not  paying.  Therefore  we  are  called  upon  by  general  principles  to  say 
*that  this  warrant  is  illegal,  because  the  party  against  whom  it  issued  r^AA± 
had  no  opportunity  given  him  of  showing  that  he  ought  not  to  be  con-  ^ 
victed.  But  then  the  question  is,  whether  the  warrant,  though  improperly 
issued,  will  protect  these  parties.  A  warrant  is  a  justification  to  officers,  be- 
eause  they  are  not  to  canvas  the  lenility  of  the  process  they  have  to  execute. 
Acts  of  parliament  have  been  passed  for  tEeir  protection,  founded  on  that  prin- 
ciple ;  and  it  is  a  just  one ;  for  it  would  be  absurd  that  an  officer  charged  with 
the  execution  of  a  warrant  should  have  to  pause  and  consider  whether  it  was 
regularly  issued  or  not.  But  here  the  parties  relying  on  the  warrant  are  not 
officers;  it  is  not  even  the  clerk  of  the  company  who  justifies,  but  the  company 
themselves  who  allege  that  their  clerk,  acting  under  their  authority,  and  by  their 
command,  took  the  goods,  by  virtue  of  the  warrant.  The  case,  therefore,  is 
like  those  where  the  Question  has  been,  not  whether  an  officer  was  justified,  bat 
the  parties  who  set  him  in  motion.  The  decision  in  Webb  v.  Batchelour,  1 
Yentr.  273,  rFreem.  896,  407,  457,  488,)  limits  itself  to  the  principle,  that  an 
officer  is  not  liable  for  executing  an  irregular  warrant ;  a  doctrine  also  laid  down 
by  Powell,  B.  in  Gwinne  v.  Poole,  2  Lutw.  935,  1560.  Those  cases  would 
have  resembled  the  present,  if  the  defendants  there  had  been  parties  intervening 
between  the  magistrate  and  the  officer,  and  justifying  themselves  for  employing 
the  officer  to  act  under  the  warrant.     The  plaintiff  is  entitled  to  judgment. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  I  think  it  was  necessary,  to 
render  this  warrant  available,  that  *a  summons  should  have  issued  first  r*44g 
The  case  is  like  Rex  v.  Benn,  6  T.  R.  198.  The  fourth  section  of  stot.  ^ 
43  Eliz.  c.  2,  empowers  justices  by  their  warrant  to  levy  the  poor-rate  upon 
every  one  that  shall  refuse  to  contribute;  by  which  a  refusal  before  justice  ap- 
pears to  be  more  plainly  pointed  out  than  in  the  early  part  of  4  0.  4,  e. 
xxxix.  s.  72,  where  it  is  said  that  if  any  party  shall  refuse  or  neglect  after 
the  space  of  ten  days  after  demand,  in  writing,  to  pay  the  company's  rents  they 
may  be  recovered  by  warrant  of  a  justice,  though  it  may  be  observed  that,  in 
the  part  of  the  section  which  immediately  follows  the  mention  of  proceeding  be- 
fore the  justice,  the  words  ''so  neglecting  or  refusing  to  pay"  occur  again. 
And  the  operation  of  both  statutes,  in  this  respect  ought  to  be  the  same.  In 
the  case  of  malicious  injuries  punishable  by  summary  conviction,  under  stat 
7  &  8  G.  4,  0.  30,  a  justice  is  empowered  (by  sect.  30),  on  a  charge  being  made 
before  him,  to  issue  his  warrant  for  apprehending  the  party  charged,  without 
previous  summons ;  but  that  is  in  the  nature  of  a  criminal  proceeding,  and  the 
warrant  issues  only  for  the  purpose  of  bringing  the  party  before  the  justice. 
The  warrant,  here,  is  in  the  nature  of  an  execution ;  and  both  upon  the  princi- 
ple stated  in  Rex  v,  Benn,  6  T.  R.  198,  and  in  common  justice,  such  process 
ought  not  to  issue  without  a  hearing  of  the  party.  Without  a  summons,  the 
party  has  no  opportunity  of  going  to  the  justice.  When  the  demand  is  made, 
he  can  apply  only  to  the  gas  company  themselves;  for,  at  that  time  at  least,  no 
summons  from  a  justice  has  issued.     As  to  the  legality  of  the  warrant,  there- 
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^4461  ^^"^^  ^  ihink  that  it  ought  not  to  have  '*'been  granted  without  a  snmmons. 
^  Then^  as  to  thejprotection  claimed  by  these  defendants ;  it  is  true,  that, 
according  to  Webb  v.  Batchelour,  1  Ventr.  273,  rFreem.  396,  407,  457,  488,) 
tn  officer,  in  a  case  like  this,  would  be  protected,  oecause  it  does  not  belong  to 
him  to  saj,  '*  there  is  an  error  in  the  proceedings,  therefore  I  will  oiot  execute 
the  warrant/'  But  this  is  an  action  aeainst  the  company  themselves  ',  they  are 
the  persons  who  put  Parkinson  the  collector  in  motion,  and  cause  him  to  de- 
mand the  rent,  and  seize  the  goods.  It  is  not  he  that  justifies,  but  they  who 
all^c  that  he  acted  under  their  authority :  they  adopt  the  warrant,  and  they 
identify  themselves  with  him  throughout  the  transaction.  It  was  their  duty, 
then,  to  see  that  the  warrant  was  a  proper  one ;  and,  as  it  is  not  so,  for  want  of 
a  summons,  the  judgment  must  be  against  them. 

Patfeson,  J.     As  to  the  first  point ;  the  statute  of  Elizabeth  and  that  now 
in  question  are  not  analogous  to  each  other  in  all  respects,  as  perhaps  no  two 
acts  are :  but  it  is  sufficient  to  say  that  on  this  act  there  is  not  the  slightest  doubt 
iu  the  world  that  the  party  ought  to  have  been  summoned  before  a  warrant  was 
granted  against  him.     There  are  many  clauses  in  this  act  providing  for  the  re- 
covery of  penalties  and  damages  by  summary  proceeding  before  justices,  and 
authorising  them  to  issue  warrants  for  levying  the  sums  to  be  recovered; 
scarcely  any  two  of  them  agree  in  their  terms,  and  in  none  of  them  is  a  sum- 
mons mentioned,  except  in  sect.  70,  which  relates  to  compensation  for  damage 
^4471   ^^^^  ^  lamps.    It  cannot  be  supposed  that  the  legislature  '''meant  the 
-*  justices  to  proceed  upon  summons  in  that  case  only ;  and,  if  in  others, 
why  not  in  this  7    Taking  til  the  provisions  together,  the  intention  evidently  is 
that  the  justioes  should  issue  their  warrant  for  the  recovery  of  these  rents,  uter 
the  proper  steps  have  been  taken,  and  not  otherwise.     The  question  raised  by 
the  defendants  comes  to  this,  whether  the  proceeding  of  the  justices  was  judicial 
or  ministerial;  if  it  be  judicial,  the  justices  cannot  have  bsued  their  warrant 
without  having  determined  some  point ;  and  that  should  have  been  upon  hear- 
ing the  parties.     Mr.  Cowling  says  that  the  party  distrained  upon  may  apply  to 
the  justioes  after  the  distress :  but  that  is  not  a  satisfactory  answer,  for  the 
goods  may  be  sold  immediately  :  the  act  says  nothing  of  any  time  to  be  given, 
^though  the  justice  in  this  case  allowed  five  days.    In  Webb  v,  Batchelour,  1 
Yentr.  273;  Freem.  396,  407,  457,  488,  it  was  assumed  throughout,  that  the 
warrant  was  bad  for  want  of  a  previous  summons.     It  is  true  that  the  particu- 
lar case  arose  under  a  statute  which  contained  the  words  ''  not  bavins  a  reason- 
able excuse  to  be  allowed  by  the  said  justices ;"  but  the  whole  case  shews  that, 
even  at  that  time,  a  summons  was  held  to  be  necessary  before  a  warrant  issued 
ia  execution,  which,  as  my  brother  Littledale  has  pointed  out,  differs  much,  in 
this  respect,  from  a  warrant  in  the  nature  of  mesne  process. 

The  remaining  question  is,  whether  the  present  defendants  can  justify  under 
the  warrant,  it  not  having  been  directed  to  them  but  to  their  clerk.  The  reason 
for  which  such  a  warrant,  though  irregular,  would  be  a  protection  to  an  officer, 
is,  that  he  would  not  be  entitled  to  set  up  his  private  opinion  against  that  of  the 
*44M1  j°^^^  *^  ^^  ^^^  goodness  of  the  warrant.  He  is  bound  to  obey  it,  and 
-I  is,  therefore,  protected  in  doing  so.  But  the  company  were  not  so 
bound.  If  they  did  not  act  upon  the  warrant  they  were  in  no  way  answerable ; 
tad  they  cannot  justify  under  it  if  they  have  officiously  used  it.  The  case  is 
aot  like  that  of  persons  called  in  to  assist  those  who  have  a  warrant  to  execute. 
This  is  an  action  of  trover  against  parties  who  have  received  the  fruits  of  the 
levy,  and  who  plead  that  the  goods  were  taken  by  their  officer,  and  under  their 
direction.  They  have  officiously  interfered  in  the  execution  of  the  warrant,  and 
they  have  the  proceeds.  In  Webb  v.  Batchelour,  1  Ventr.  273,  Freem.  489, 
the  parties  held  to  be  justified  were  those  to  whom  the  warrant  was  directed. 

Williams,  J.  There  is  no  doubt  that  this  was  a  judicial  act.  By  sect.  72 
of  the  Gas  Company's  Act,  no  proceeding  can  be  taken,  whether  summarily,  or 
by  the  ordinary  process  of  law,  for  i;ecovery  of  the  rents  in  question^  until  the 
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expiration  of  ten  days  after  demand.  A  warrant,  then,  for  the  purpose  of  this 
levy,  could  not  be  claimed  as  matter  of  right,  and  without  inquiry  to  satisfy  the 
justice  that  it  was  grantable,  any  more  than  a  warrant  to  arrest  for  felony.  The 
act,  therefore,  being  clearly  judicial,  the  party  against  whom  the  application  was 
made  should  have  had  an  opportunity  of  shewing  cause.  Bex  v.  fienn,  6  T.  B. 
198,  was  decided  under  a  different  statute;  and  the  judgment  of  Lord  Kenyon, 
which  had  been  referred  to,  went  somewhat  beyond  the  immediate  question  in 
the  case :  but  I  never  heard  the  proposition  doubted,  that  a  party  is  not  to  suffer 
in  '''person  or  in  purse  without  an  opportunity  of  being  heard.  As  to  r«j  40 
the  other  point,  the  case  of  an  officer  executing  process  or  a  warrant  *- 
bears  no  analogy  to  this.  It  would  be  wild  work  if  the  officer  were  entitled  to 
scan  the  warrant  delivered  to  him,  for  the  purpose  of  asoertidning  whether  it 
was  regular  or  not  under  the  circumstances  of  the  case.  But  here,  the  persons 
justifying  are  parties  who  allege  that  money  was  due  to  them,  and  that  the  war- 
rant was  executed  under  their  authority,  for  the  purpose  of  satisfying  their  de- 
mand. The  argument,  therefore,  on  this  point,  whicii  depended  wholly  on  the 
supposed  analogy  between  the  present  case  and  that  of  an  officer,  fails. 

Lord  Denman,  0.  J.  refer^d  to  Harper  v.  Garr,  7  T.  B.  275,  where  Lord 
Kenyon  said,  '<  It  is  an  essential  rule  in  the  administration  of  justice  that  no  man 
shall  be  punished  without  being  heard  in  his  defence;  the  party  must  be  sum- 
moned before  a  warrant  of  distress  is  granted,  as  we  decide  in  Bex  v.  Benn ; 
and  on  that  summons  many  circumstances  may  appear  to  shew  that  a  warrant 
of  distress  ought  not  to  be  granted.''  Judgment  for  the  plaintiff. 
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An  interlocatorj  judgment  having  been  set  aside,  with  costs  against  the  plaintiff,  hy  a 
jadge  at  chambers,  and  an  attachment  having  issued  for  the  nonpayment,  another  judge 
at  chambers  ordered  that  the  defendant  should  have  three  dajs  to  rejoin,  after  the 
plaintiff  should  have  purged  his  contempt.  The  court  refused  to  set  this  order  aside, 
it  not  appearing  that  the  plaintiff  was  in  custody,  or  had  paid  the  costs,  or  was  unable 
to  pay  them. 

An  attachment  had  issued  against  the  plaintiff  for  non-payment  of  costs  taxed 
on  setting  aside  an  interlocutory  judgment  by  Patteson,  J.  Afterwards  (May 
1st)  Wilfiams,  J.  made  an  order  that  the  defendant  should  have  three  days  to 
rejoin,  after  tho  plaintiff  should  have  purged  his  contempt. 

R,  S,  Richards  now  moved  for  a  rule  to  shew  cause  why  this  order  should 
not  be  set  aside.  The  affidavit  stated  the  above  facts,  and  that  no  reason  for 
the  order  had  been  given  to  the  learned  judge,  or  by  him,  beyond  the  non-pay- 
ment of  the  above  costs :  nor  was  any  thing  alleged  at  all  on  oath  to  induoe  him 
to  make  it.  It  did  not  appear  whether  or  not  the  plaintiff  was  in  custody. 
And  it  was  urged,  in  support  of  the  application,  that  the  remedy  by  attachment 
was  sufficient  to  do  justice  in  the  case,  without  staying  the  proceedings,  which 
was  unusual. 

Per  CuBiAM.(a)  We  cannot  say  that  the  learned  judge  had  no  reason  for 
making  the  order.  It  does  not  appear  that  the  attachment  gives  any  remedy ; 
for  the  plaintiff  is  not  stated  to  be  in  custody :  nor  is  it  stated  that  the  costs 
have  been  paid,  or  that  the  plaintiff  is  unable  to  pay  them.  If  any  steps  are 
taken  to  enforce  the  attachment,  you  can  apply  again. 

Bule  refused. 

(a)  Littledale,  Patteson,  and  Williams  Js.    Lord  Denman,  0.  J.  had  left  the  court 
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^BASTARD,  Efiquire^  a^inU  TBUTCH.  IVida^,  May  29. 

Dtfendant  being  in  the  custodj  of  the  keeper  of  the  prison  of  the  sheriff  of  D.,  the  keeper 
retained  to  a  habeas  corpus,  that  defendant  was  in  his  custody  on  a  ca.  sa.  directed  to 
the  coroner  of  D.,  at  the  suit  of  plaintiff,  which  ca.  sa.  was  set  out  in  the  return,  with 
a  certificate  by  the  coroner  that  it  was  a  true  copy.  It  appeared  by  the  affidaTit  that 
the  plaintiff  was  sheriff  of  D.,  but  this  did  not  appear  in  the  ca.  sa.  or  return,  nor  did  it 
appea/  that  there  was  any  entry  on  the  r(^  suggeettng  the  fact  On  motion  to  dis- 
charge the  defendant  for  irregularity :  Held,  that  it  was  not  requisite  that  the  ca.  sa. 
shonld  mention  the  fact  of  the  plaintiff  being  sheriff;  and  that  a  suggestion  might  at 
any  time  have  been  made  on  the  record,  if  it  bad  been  necessary,  since  the  rule  Hil.  2 
W.  4,  8.  95. 

It  appeared  by  affidavit  that  the  defendant  being  in  the  sheriff's  custody  at  the  suit  of  S., 
the  ca.  sa.  at  the  suit  of  B.,  the  now  plaintiff,  was  lodged  with  the  keeper  of  the  gaol ; 
bat  no  facts  were  deposed  to  otherwise  connecting  the  coroner  with  the  keeper.  Held, 
that  the  defendant  was  regularly  charged  at  the  suit  of  B. ;  for  that  it  would  be  in- 
tended that  the  writ  came  to  the  coroner's  hands,  and  it  was  not  necessary  that  he 
sfaonld  make  a  formal  warrant  to  the  keeper. 

The  court  refused  to  discharge  the  defendant. 

Thi  defendant  made  affidavit  to  the  following  effect:— On  the  20tli  of  Janu- 
•ly  1834y  he  was  arrested  on  a  ca.  sa.  at  the  suit  of  a  person  named  Slark,  and 
lodged  in  the  prison  of  the  sheriff  of  DcTonshlre.  In  April,  1834,  while  he  was 
in  custody  as  above,  he,  being  indebted  to  Mr.  Bastard  in  the  sum  of  222^.  5s., 
exeeated  a  cognovit  for  that  amount  to  him,  on  which  judgment  was  entered  up 
m  Easter  term  18B4 ;  and  a  ca.  sa.  issued  upon  that  cognovit,  which  was  lodged 
with  the  keeper  of  the  said  prison,  on  the  3d  of  June  1834,  and  the  defendant 
was  there  detained  upon  the  last-mentioned  writ.  In  October  1834  a  habeas 
eorpuB  issued,  to  which  the  gaoler  returned  the  last-mentioned  writ,  setting  it 
<mt  in  the  return :  the  writ  by  the  return  appeared  to  be  a  ca.  sa.  directed  to  the 
ooroner  of  the  county  of  Devon,  <^  to  satisfy  Edmund  PoUexfen  Bastard,  Esq. 
for  222^.  5i.''  &e.  There  was  also,  in  the  body  of  the  return,  a  certificate  by 
the  coroner  that  this  was  a  true  copy  of  the  writ.  On  this  return  the  defendant, 
being  taken  before  a  Judge,  was  committed  to  the  custody  of  the  marshal.  No 
farther  proceeding  had  ti&en  place  in  the  suit,  Bastard  v,  Trutch,  nor  had  any 
*4521  *^^  ^^  carried  in,  or  proceedings  entered  up.  On  this  affidavit, 
-*  ArchbMj  in  last  term  (11th  May,)  obtained  a  rule  calling  on  the  plain- 
tiff to  shew  cause  why  the  defendant  should  not  be  discharged  out  of  custody 
« to  this  action. 

By  the  affidavits  in  answer,  it  appeared  that  the  plaintiff  was  sheriff  of  Devonshire 
for  the  year  1834,  on  and  before  11th  of  March  1834.  That  the  defendant,  being 
then  in  the  plaintiff's  custody,  as  such  sheriff,  in  execution  in  two  actions,  one 
at  the  suit  of  a  person  named  Davies,  for  182^  6s.,  and  the  other  at  the  sidt  of 
Slark  for  48/.  8«.  6/.,  escaped,  involuntaiy  and  aminst  the  will  of  the  plaintiff, 
on  the  said  11th  of  March.  Davies  called  upon  the  plaintiff  to  pay,  and  he  did 
pay,  the  182/  6a.  The  defendant  was  retaken,  11th  of  April  1884,  was  sued  bv 
the  plaintiff  for  his  expenses,  &c.,  and  save  the  cognovit,  as  before  mentioned, 
for  222/.  6a.,  debt  and  costs,  upon  whicn,  defiiult  having  been  made,  judgment 
was  entered  up  in  Trinity  term  last  (not  Easter,  as  stated  by  the  defendant,) 
*Qd  the  writ  of  ca.  sa.  issued,  directed  to  the  coroner  (the  plaintiff  being  still 
sheriff,)  on  the  30th  of  May  1834,  and  was  lodged  with  the  keeper  of  the  prison 
<m  the  8d  of  June  1834.  On  the  23d  of  April  1 834  the  plaintiff  carried  in  the 
^-  The  affidavit  did  not  state  whether  the  roll  contained  an  averment  or 
•vggestion  that  the  plaintiff  was  sheriff. 

Orowder  now  shewed  cause.    First,  the  writ  was  properly  directed  to  the 

coroner  of  Devonshire,  the  plaintiff  being  then  sheriff.    It  is  true  that  the  writ 

does  not  state  that  the  plaintiff  was  sheriff:  but  that  appears  by  affidavit.     It 

*4581  ^  °^^  necessary  that  the  &ot  should  be  ^entered  on  the  roll :  in  Pariente 

''  V,  Castle,  2  B.  &  P.  163;  the  Court  refused  to  discharge  a  prisoner  out  of 
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ezecationon  tlie  ground  that  nojadgment  was  docketed  and  entered  on  the  rolls. 
And,  by  the  role  of  Hil.  2  W.  4.  s.  95,  3  B.  &  Ad.  388,  'Mn  order  to  charge 
a  defendant  in  execution,  it  shall  not  be  necessary  that  the  proceedings  be  en- 
tered  of  record/'  The  roU  in  fact  was  carried  in ;  and,  even  if  it  do  not  state  the 
fact  that  the  plaintiff  was  sheriff,  that  does  not  make  the  process  irregular.  Second- 
ly,  it  will  be  objected  that  the  writ  should  not  have  been  lodged  with  the  keeper  of 
the  sheriff's  prison,  as  it  was  directed  to  the  coroner.  But  for  this  purpose  the 
keeper  is  the  coroner's  officer  also.  This  appears  by  the  coroner's  certiBcate  in 
the  return.  And  the  Court  will  presume  that  whatever  was  necessary  to  con- 
stitute the  keeper  the  officer  of  the  coroner  has  been  regularly  done :  the  irrega- 
larity,  if  any,  should  appear  by  the  affidavit  on  the  other  side. 

SirtTb^n  Campbell,  Attorney-General,  and  Archhold,  contri.  The  retam 
does  not  shew  a  sufficient  cause  of  detainer.  It  is  true  that,  if  the  sheriff  be 
interested,  the  process  should  go  to  the  coroner;  and,  if  the  coroner  be  interested, 
to  two  elisors.  But,  if  it  appeared,  in  the  proceedings,  merely  that  process  was 
directed  to  two  individuals,  the  proceedings  would  be  irregular :  it  would  not  be 
presumed  that  the  sheriff  and  coroner  was  interested,  and  that  the  Court  had 
appointed  the  persons  named,  to  be  elisors.  So  here  the  writ  should  recite  that 
the  sheriff  is  interested.  In  Done  v,  Smethier,  Cro.  Car.  416,  the  Court  said 
that  the  proper  method  was  to  take  a  writ  directed  to  the  coroners,  on  the  sur- 
mise of  the  facts,  in  chancery.  [Patteson,  J.  In  the  case  of  ^ury  ^^^ 
process,  there  is  a  suggestion  entered.]  That  was  done  in  Rex  v.  War-  *- 
rington,  1  Salk.  152,  which  case  was  relied  on  in  a  case  upon  a  testatum  capias, 
Letsom  v.  Buckley,  5  M.  &  S.  144.  So  in  Rich  v.  Player,  2  Show.  262, 286, 
there  was  a  suggestion  on  the  roll.  The  suggestion  should  be  entered  with  a 
nient  dedire.  [Littledale,  J.  Why  cannot  that  be  done  verbally  now  ?] 
Perhaps,  on  the  authority  of  Brand  v.  Mears,  3  T.  B.  388,  if  the  plaintiff  now 
produced  to  the  Court  the  roll  in  the  action,  with  the  proper  suggestion  entered 
upon  it,  it  would  be  sufficient,  and  the  Court  would  not  inquire  w^en  such  entry 
was  made :  but  it  is  not  sufficient  to  say  that  the  suggestion  may  be  made:  it 
must  appear  to  the  Court  to  be  made,  in  order  to  warrant  a  writ  directed  to  tbe^ 
coroner.  But,  secondly,  the  detainer  by  the  keeper  of  the  sheriff's  prison,  on 
this  writ,  is  unwarranted.  The  defendant  does  not  appear  to  be  in  the  coroner's 
custody  at  all,  in  this  suit.  It  does  not  appear  that  die  writ  was  in  the  coro- 
ner's hands  before  it  was  lodged  with  the  keeper,  nor  that  anything  passed  be- 
tween the  coroner  and  the  keeper.  [Patteson,  J.  The  rule  as  to  proceed- 
ings of  this  kind  applies  only  where  the  defendant  is  already  in  the  custody  of 
the  person  in  whose  custodv  he  is  to  be  detained.  But  here  the  defendant  was 
not  in  the  custody  of  the  sheriff,  at  the  suit  of  SUrk.  Littledale,  J.  The 
coroner  might  make  out  his  warrant  to  the  keeper.]  The  keeper  is  not  con- 
nected with  the  coroner  at  all,  on  these  proceedings. 

Littledale,  J*  (a)  There  are  two  objections  made  to  the  regularity  of  this 
proceeding.  First,  it  is  said,  that  ^nothing  appears  to  authorize  the  direc-  p^A'^f^ 
tion  of  the  writ  to  the  coroner.  I  do  not  think  it  necessary  that  the  ^ 
facts  should  be  noticed  in  the  ca.  sa.  ]  that  may  be  in  the  common  form.  Any 
entry  elsewhere,  which  may  be  necessary  to  authorise  the  proceeding?,  might  be 
made  now,  as  often  is  done,  and  as  was  said  to  be  allowable  in  the  case  of  a  fieri 
facias,  to  warrant  a  testatum  fieri  facias,  in  Brand  v.  Mears,  3  T.  E.  388,  re- 
ferred to  in  the  argument.  But,  by  the  rule  Hil.  2  W.  4,  s.  95, 3  B.  &  Ad. 
388,  the  proceedings  need  not  now  be  entered  of  record  at  all.  The  second  ob- 
jection is,  that  the  defendant  was  never  lawfully  charged  in  execution  in  this 
suit.  When  a  writ  is  directed  to  the  sheriff,  the  mode  of  charging  a  person 
under  it,  who  is  already  in  the  sheriff's  custody,  is  to  deliver  it  to  the  gailor : 
then  the  law  considers  the  defendant  in  the  sheriff's  custody  under  the  last  writ. 

(a)  Lord  Denman,  G.  J.,  had  left  the  coart 
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That  does  not  mpply  here,  the  writ  being  directed  to  the  coroner.  Bat  it  is  said 
that  there  is  no  evidence  that  the  writ  ever  reached  the  coroner.  We  mnst,  how- 
ever, give  so  much  credit  to  the  regularity  of  the  proceedings,  as  to  intend  that 
it  did  come  to  him.  Then,  how  was  the  defendant  to  he  charged  ?  The  writ 
was  taken  to  the  sheriff's  prison,  where  the  defendant  then  was.  What  more 
Gotdd  the  coroner  do  ?  A  warrant  might  indeed  be  made  to  the  ffaoler,  but  I 
think  that  it  is  not  necessary :  the  coroner  might  go  personally  to  him  with  the 
writ,  without  any  warrant.  [ArchhM  mentioned  that  the  coroner  had  made  no 
return.]  The  coroner  certifies  the  copy  of  the  writ  which  has  issued  from  this 
Court :  that  is  in  the  body  of  the  gaoler's  return. 

*4561  *Patte80N,  J.  There  is  no  irregularity  whatever.  I  take  the  fact 
-■  of  the  suggestion  for  granted :  it  may  be  entered  at  any  time,  and  need 
not  be  recorded.  No  entry  on  the  roll  is  necessary;  and  the  suggestion  need 
not  be  on  the  writ.  Then,  as  to  the  other  objection,  what  is  the  coroner  to  do  ? 
He  must  bring  the  defendant  to  the  county  gaol.  As  to  the  argument,  that  it 
does  not  appear  that  the  writ  was  ever  in  the  coroner's  hands,  we  cannot  pre- 
snme  that  the  regular  coarse  has  not  been  followed. 
WiLLiAMB;  J.  concurred.  Rule  discharged. 


The  KING  against  RAMSDEN  and  Others. 

Held  by  Littledale,  and  Patteson,  Js.,  Lord  Denman,  C.  J.,  dabitante,  that  a  quo  war- 
ranto information  does  not  lie  for  the  office  of  governor  and  director,  elected  annually 
bj  rated  inhabitants,  under  a  local  act  for  the  goremment  of  the  poor,  and  the  main- 
tenance of  the  nightly  watch  ;  and  having  power  to  make  orders  to  regulate  the  poor 
and  the  watching :  to  determine  how  much  money  shall  be  raised  for  the  poor  and  the 
watch  [for  which  amount  the  inhabitants  are  to  make  rates,  subject  to  a  power  in  the 
gOTemors  to  rectify  omissions  or  mistakes,  and  to  an  appeal  at  quarter  sessions) ;  to 
purchase  and  hold  real  and  personal  property,  including  all  the  money  raised  under  the 
Mt ;  to  erect  buildings ;  to  borrow  money  on  the  credit  of  the  rates,  for  the  purposes  of 
the  act ;  to  appoint  and  remove  treasurers,  and  salaried  clerks,  collectors,  and  other 
officers,  who  are  to  account  to  them ;  to  appoint  watchmen  and  beadles,  who  are  to  be 
Bwom  in  as  constables  before  a  justice,  and  to  be  under  their  control ;  to  name  sixteen 
persons,  from  whom  the  justices  are  to  select  four  overseers ;  and  to  sue  and  be  sued  in 
the  name  of  one  of  themselves  or  of  their  derk. 

Eru  had  obtained  a  rule,  in  Easter  term  last,  calling  upon  the  defendants 
to  shew  cause  why  an  information  or  informations  in  the  nature  of  a  quo  wur- 
nato  should  not  be  exhibited  against  them,  to  shew  by  what  authority  they  ro- 
spectiyely  claimed  to  exercise  the  office  of  governors  and  directors  of  the  poor  of 
that  part  of  the  parish  of  St.  Andrew,  Holbom,  which  lies  above  bars,  in  the 
*4571  ^^^^  ^^  Middlesex,  and  St.  George  *the  Martyr  in  the  same  county. 
^  The  rule  specified  various  grounds  of  objection  to  the  title  of  the  defend- 
vnts,  which  it  is  not  necessary  here  to  mention. 

The  defendants  claimed  to  exercise  their  offices,  as  having  been  legally  elected 
Qnder  the  provisions  of  stat.  6  G-.  4,  c.  clxxv,  (local  and  personal,  public),  en- 
titled <<  An  Act  for  the  better  ascertaining,  charging,  and  collecting  of  rates  for 
the  relief  of  the  poor  within  that  part  of  the  parish  of  St.  Andrew,  Holbom," 
&c. ;  **  for  the  better  maintenance,  employment  and  regulation  of  the  poor  thereof; 
and  for  regulating  the  nightly  watch  thereof  Section  5  of  that  act  provides  that 
the  inhabitants  of  the  places  comprised  in  the  act,  and  other  persons  assessed  to 
the  poor  thereof,  shall  assemble  annually,  and  elect  persons  to  be  governors  and 
directors  of  the  poor,  together  with  the  justices  being  resident  householders,  and 
the  rectors,  churchwardens,  and  overseers  for  the  time  being,  who  are  made 
governors  and  directors  ex-officio ;  which  governors  and  directors  (by  the  same 
and  the  fortieth  sections)  may  make  orders,  rules,  and  regulations  for  the  govem- 
iQent^  relief,  maintenance,  and  employment  of  the  poor,  and  for  ascertaining, 
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oharging,  eoDeotini;,  managing,  and  regalating  Uie  poor*ratoS}  and  for  tti6  ap- 
pointmenty  regulation,  and  managemont  of  watehnaen  and  boadle^i  and  for  the 
regolation  of  constables.  By  sect.  8,  they  are  to  present  aonnally  a  list  of  six- 
teen persons  to  the  jostioes,  from  whom  the  jostioes  are  to  nam«  four  as  orer- 
secffs.  By  sect.  10,  all  measnages,  watoh-hoiiaes,  edifices,  and  lands,  used  for  the 
poor  or  the  watohmenand  the  beadles,  all  moneys  raised  under  the  acts,  and  all 
otber  moneys,  fixtures,  fomitures,  materials,  and  other  things  provided  for  the 
poor  or  the  '^'watchmen  and  the  beadles^  are  vested  in  the  i^vemors  and  r^^eo 
directors  for  the  time  being,  and  are  to  be  treated  as  theur  property,  in  ^ 
civil  or  criminal  proceedings;  and  the  ffovemors  and  direotora  may  sue  and  be 
sued  in  the  name  of  one  of  them,  or  of  their  clerk,  and  actions  shall  not  abate 
by  the  death,  removal  from  office,  or  default  of  the  party.  Sect.  12,  provides 
that  they  shall  calculate,  ascertain,  and  settle  the  sums  to  lie  assessed  and  ohaiged 
for  the  relief  of  the  poor,  for  regulating  and  maintaining  a  niebtly  wateb  and 
beadles,  and  for  discharging  debts  incurred  by  reason  of  deneienoy  ot  rates. 
Sect  13,  empowers  the  inhabitants  afterwards  to  make  rates  to  raise  such  suns, 
allowing  for  deficiencies  in  collection.  Sect.  24,  gives  power  to  the  oollecton, 
to  be  appointed  by  the  governors  and  directors,  to  levy  tne  rates.  Sect.  25,  au- 
thorizes a  justice  to  grant  a  distress  inurrant  in  cases  of  non-payment.  Sect.  27, 
empowers  the  jgovernors  and  directors  to  rectify  omissions  or  mistakes  in  the 
rates.  Sect.  28,  empowers  them  to  appoint,  and  remove,  a  clerk,  collectors,  trea- 
surers, assistant  overseers,  inspectors,  and  such  other  officers  and  servants  as 
they  may  deem  necessary  for  tne  execution  of  the  act,  and  to  make  allowances 
and  give  salaries  to  them  (except  Uie  treasurers.)  Seot.  29,  directs  that  such 
offioero,  &o.,  shall  acoount  to  them.  Sect.  82,  provides  that  they  shall  annnally 
appoint  a  sufficient  number  of  watchmen  and  beadles,  who,  witn  the  constables 
of  the  places  comprised  in  the  act,  shall  be  under  their  direction  and  control. 
Sect.  34,  enacts,  that  <^  all  watchmen,  beadles,  and  patrols,  shall  and  may  be 
sworn  in  as  constables  before  some  justice,''  and  ^^  they  are  hereby  invested  with 
and  shall  have  and  enjoy  the  same  powers,  authorities,  privileges,  and  immuni- 
ties, *Ba  any  constable  or  constables  is  or  are  invested  with,  or  shall  or  w^a^q 
may  have  and  enjoy  by  law.''  Sect.  86,  empowers  the  governors  and  I- 
directors  to  repair,  purchase,  hire,  or  erect  watch-houses,  with  the  money  raised 
under  the  act.  Sect  87,  empowers  them  to  appoint  persons  to  remove  panpers, 
in  lieu  of  the  overseers.  Sect.  44,  empowers  them  to  purchase  lands,  &o.,  for 
enlarging  the  present  workhouse,  and  building  a  new  one,  which  lands,  &c.,  by 
sect  54,  shall  vest  in  them.  Sect.  55,  empowers  them  to  borrow  money  not  ex- 
ceeding 6000^.  on  the  credit  of  the  rates.  Sect.  56,  authorises  them  to  grant 
annuities  payable  on  the  rates.  Sect.  68,  authorizes  them  to  pay  off  debts.  Sect 
69,  gives  them  an  appeal  against  rates,  or  in  respect  of  any  thing  done  by  the 
act,  under  the  act  to  the  quarter  sessions. 

Sir  F,  FoUocky  Merewether,  Seijt.,  Thenger,  Com^  and  Egpinatte  showed 
cause  in  Easter  term  last  {[May  12tlL).(a)  Tbis  is  not  an  office  for  which  an 
information  in  the  nature  of  a  quo  warranto  lies.  The  officers  are  not  a  corpo- 
ration ;  nor  is  their  employment  in  the  nature  of  a  public  trust  The  informa- 
tion does  not  lie  for  the  office  of  churchwarden ;  Bex  v,  Dawbeny,  2  Sir.  1196, 
(S.  C.  more  fully,  1  BoU.  347,  pi.  358,  6th  ed.),  which  was  acted  upon  in  Bex 
'  V,  Shepherd,  4.  T.  B.  881.  The  office  here  is  not  connected  with  any  franchise  of 
the  crown ;  it  is  merely  a  substitute  for  the  offices  of  churchwardens  and  over- 
seers. If  the  information  were  granted,  any  office  might  be  held  to  be  the  sub- 
ject of  it ;  as,  *for  instance,  that  of  a  bank  director.  The  office  does  not  nioQ 
exist  at  common  law,  and  is  not  so  constituted  by  the  statute  as  to  be  the  ^ 
subject  of  this  information.  And  this  is  not  a  case  without  remedy.  A  man- 
damus might  issue }  or,  as  the  tenth  section  vests  property  in  the  governors  and 

(a)  Before  Lord  Denman,  0.  J.,  Littledale,  and  Patteson,  Js.    Williams,  J.  was  sitting 
at  Xlifii  Prius  In  London,  and  Coleridge,  J.  was  sitting  for  him  in  the  Bail  Coart. 
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cSreoiors  for  the  timd  Mug,  tlie  tiile  might  be  tried  in  an  action  of  trespass. 
The  iafonnatioD  was  refosed  in  the  case  of  a  corporation,  in  Rex  ▼.  The  Gorpo- 
ntion  of  the  Bedford  Level,  6  East,  856.    [Patteson,  J.    That  was  on  the 

nod  that  the  officer  m  question  was  an  inferior  servant  of  the  corporation.] 
)e8  not  lie  in  respect  of  the  office  of  ckrk  of  the  commissioners  of  land-tax. 
(Rex  V.  Thatcher,  1  D.  &  R.  426.)  The  qnestion  is  not  whether  the  juriscKction 
be  extensive,  bat  whether  it  be  of  a  pnblic  nature ;  in  which  latter  case  alone 
the  infonnation  lies ;  as,  for  instance,  in  the  case  of  the  office  of  steward  of  a 
court  leet,  Rex  v.  Bingham,  2  East,  808 ;  or  the  bailiff  of  a  borough  who  has 
the  return  of  members  to  parliament,  Rex  v.  Highmore,  5  B.  &  Aid.  771 :  and 
Bex  V.  M^Kay,  4  B.  &  C.  851,  is  on  the  same  principle.  The  language  of  the 
eoort  in  the  more  early  cases  was,  that,  even  in  cases  of  encroachment  on  the 
erown,  they  would  not  interfere,  as  a  matter  of  course,  by  quo  warranto. 
[Pattkson,  J.,  referred  to  Sex  v.  Badcock,  (cited  in  Rex  v.  The  Oorp<mition 
of  Bedford  Level,  6  East,  859).]  That  was  decided  on  the  ground  of  the  officers 
poBsessing  the  power  of  taxation ;  but  it  is  very  shortly  reported,  and  is  in  con- 
tradiction to  the  principle  of  the  case  in  which  it  is  cited.  It  is  apparentlv 
*4611  ^^^  ^^'^^^  ^^  ^^  ^^  ^unsuccessful  argument  in  Rex  v.  Shepherd,  4  T. 
^  R.  381.  Even  the  power  which  the  officers  here  possess  (under  sect.  82), 
rf  appointing  watchmen,  does  not  give  to  the  persons  i^pointed  the  authority  of 
consoles,  till  they  are  sworn  in  (under  sect  34)  before  a  magistrate.  The 
goTsmoni  and  directors  have  no  power  to  impose  taxes  or  make  rates ;  that  is 
done  by  the  inhabitaats  (seot  18).  They  cannot  distrain  without  the  warrant  of 
a  justice  of  peace  (sect.  25). 

Sir  John  Camphdl,  Attorney-General,  Sir  Tf!  F!  Fdltett,  Erie,  and  Jardtne, 
conisi.  The  case  of  a  churchwarden  (Rex  v.  Sawbeny,  2  Sir.  1196,  (S.  C. 
mm  fully,  1  Bott,  847,  pi.  868,  6th  ed.)  Rex  v.  Shepherd,  4  T.  R.  881,  is 
diflttagmsluble.  That  is  an  office  ^e  right  to  whi^  may  be  tried  in  the  cede- 
sitttical  courts.  This,  not  being  a  recognised  common  law  or  parochial  office  is 
BubjecA  to  no  other  proceeding  than  an  information :  the  old  doctrine  was  founded 
on  the  theory,  that  quo  warranto  lay  only  for  an  encroachment  on  the  crown ; 
bat  Utterly  the  runedy  has  been  applied  to  new  offices,  embracing  extensive  ju- 
risdiction, but  not  eBcroachittg  on  the  crown,  as  in  Rex  v,  Nicholson,  1  Str.  299, 
nd  m  Rex  v.  Badcock,  cited  in  Rex  v.  The  Corporation  of  the  Bedford  Level, 
6  East^  859 ;  the  ground  of  this  last  decision  was  that  the  officers  had  power 
to  tax  the  king's  subjects.  A  mandamus  has  been  suggested  j  but  to  whom  is 
it  to  be  diieoted,  or  what  is  it  to  command  1  the  swearing  in  and  admission  eao- 
act  he  eommraaded,  for  the  ^eotion  invests  the  party  with  the  office  absolutely. 
<^4821  [^^'^''^sow,  J.  In  *Rex  v.  Wix,  2  B.  &  Ad.  197,{a)  a  mandamus  went 
-*  to  the  inhabitants  to  elect  a  churchwarden.]  Neither,  again,  would  it  be 
a  convenient  method  of  trying  the  title,  that  the  opposing  party  should  break 
open  the  vestnr,  for  the  purpose  of  laying  the  foundation  of  an  action  of  tree- 
pass,  or  an  im&ctment,  to  tiy  the  title.  The  remedv  asked  for  is  now  Bpeedj 
tnd  economical.  In  Bxx  v.  Binsham,  2  East,  ^8,  the  information  was 
beld  to  lie  for  the  office  of  the  bailiff  of  a  court  leet,  who  summoned  and  se- 
lected the  jury ;  and  in  Rex  v,  Ooudge,  2  Str.  1213,  for  the  office  of  constable. 
Heie  the  office  is  equally  public.  T&  governors  fix  the  sums  to  be  charged  for 
the  poor  and  the  wateh  (seot.  12 ;)  which  is  not  a  merely  ministerial  power,  like 
tbat  of  assigning  the  proportions  in  which  tJhe  individuals  are  to  contribute  to  a 
given  sum.  Under  sect.  82,  they  have  a  compulsory  power  to  appoint  watch- 
men and  beadles ;  and  the  persons  so  appointed  "  thaQ  and  may  be  sworn  in  as 
ceastables,"  and  are  <<  hereby"  invested  with  the  authority  of  constables.  Now, 

(a)  In  Rex  v.  The  OharehwardeiM  of  St  Paacras  (1  A.  *  E.  80),  the  title  of  efleers 
profeanng  to  act  ander  an  election  by  stst.  1  A  2  W.  4,  c.  60,  was  discuued  upon  a  m<>- 
tion  for  a  mandaMus  directed  to  the  cIrarchwardeiM  (who  by  the  proTinons  of  the  act, 
•cct.  12,  were  to  sammou  the  electors),  commanding  them  to  proceed  to  an  election,  on 
the  ground  that  tbeprevioas  election  was  invalid. 
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as  an  infoimation  will  lie  in  respect  of  the  office  of  oonstabloi  Bex  y.  C^ndge,  2  Str. 
1213,  k  fortiori  it  will  lie  in  respect  of  that  of  the  functionary  appointbg  him. 
[Patt£SON,  J.  Can  yon  nve  any  authority  for  that  ?  Quo  warranto  lies  in  re&> 
pect  of  the  office  of  stewara  of  a  court  leet;  (See  Com.  Dig.  Quo  warranto,  (A) ; 
Bex  t;.  Hnlston,  1  Str.  621) ;  does  it  lie  against  the  owner  of  the  leet  ?]  (See  Co. 
Ent.  Quo  Warranto,  pi.  2  f.  527,  b.)  The  decision  in  Bex  t;.  The  *Car-  riti^^ 
poration  of  the  Bedford  Leyel,  6  East,  356,  shews  only  that  an  inferior  ^ 
servant  of  a  corporation  does  not  hold  an  office  liable  to  such  information;  there, 
tOQ|  the  corporation  did  not  exist  for  any  public  purpose. 

Our.  adv.  wdL 

Lord  Dbnman,  C.  J.  in  this  term  (June  17th)  deliyered  judgment  as  fol- 
lows:— 

The  Court  have  made  up  their  minds  that,  in  thb  case,  an  information  in  the 
nature  of  a  quo  warranto  does  not  lie.  The  question  is  in  a  narrow  compass, 
and  has  been  distinctly  and  fully  argued.  In  the  case  of  Bex  t;.  Hanley  and 
Other8,(a)  there  was  a  difference  *of  opinion  on  this  point.  There  r^AOA 
Lord  Tenterden,  Mr.  Taunton,  and  my  brother  Patteson,  thought  that  >- 

(a)  The  KING  againit  HANLET  and  Others. 

Held,  per  Lord  Tenterden,  0.  J.,  Taanton  and  Patteson,  Js.,  (Parke,  J.,  dissentiente),  that 
a  quo  warranto  information  does  not  lie  for  the  office  of  trastees  nnder  a  public  local 
act,  elected  as  vacancies  occur,  by  occupiers  in  the  parish,  and  taking  an  oath  of  oflSce, 
with  power  to  appoint  salaried  treasurers,  collectors,  kc.  of  moneys  raised  under  the 
act,  accountable  to  themselves ;  to  pass  bje-laws  with  penalties ;  to  impose  rates,  in 
case  of  certain  other  functionaries  not  doing  so ;  to  supply  omissions  in  the  rates,  and 
to  relieye  parties  aggrieved  or  incompetent  to  pay ;  to  appoint  salaried  watchmen ;  to 
purchase,  hold,  and  manage  certain  property  for  the  purposes  of  the  act ;  to  contract 
for  the  supply  of  the  poor,  remove  jiuisances,  and  apprehend  for  certain  specified 
nuisances ;  to  maintain  the  highways  and  prevent  encroachments  thereon ;  to  superin- 
tend the  lighting,  paring,  watching,  and  cleaning  of  the  streets,  &c.,  and  to  remove  dan- 
gerous buildings,  on  complaint  upon  oath  (which  they  were  to  adininister] ;  and  to  sue 
in  the  name  of  their  clerk,  or  of  one  of  themselves. 

In  Trinity  term,  1830,  Joshua  Evant  obtained  a  rule  to  shew  cause  why  one  or  more 
informations  in  the  nature  of  a  quo  warranto  should  not  be  exhibited  against  the  defend- 
ants, to  shew  by  what  authority  they  severally  exercised  the  office  of  a  trustee  of  the  pa- 
rish of  St.  Mary,  Islington,  in  the  county  of  Middlesex. 

The  trustees  are  appointed  under  stat.  5  G.  4,  c.  cxxv.  (local  and  personal,  public).  The 
fourth  and  fifth  sections  appoint  trustees ;  the  sixth  prescribes  qualifications  for  the  trus- 
tees ;  the  seventh  imposes  the  oath  of  office ;  the  eighth,  ninth,  and  tenth  prescribe  the 
election  of  trustees  to  supply  vacancies,  and  also  to  supply  the  place  of  the  trustees  named 
in  the  fourth  section,  by  persons  assessed  to  the  poor  rates  at  30/.  at  least  (sect.  27),  to 
be  elected  by  occupiers  of  lands,  tenements,  or  hereditaments,  qualified  as  in  the  act 
mentioned.  By  sect.  13  the  trustees  may  make  bye-laws,  &c.  for  their  own  government 
and  that  of  their  officers  and  servants,  with  fines  and  penalties  for  breach  thereof,  not  ex- 
ceeding bL  ]  by  sect.  14  they  may  appoint  treasurers,  bankers,  clerks,  receivers,  coUeetors, 
surveyors,  supervisors,  inspectors,  and  such  other  servants  for  the  purposes  of  the  act  as 
they  may  think  necessary,  and  remove  them  at  pleasure,  and  give  them  such  salaries  as 
they  think  reasonable ;  by  sect.  15  the  treasurers,  &c.  are  to  account  to  the  trustees,  and, 
in  default  thereof,  a  justice  of  peace  may  order  the  arrears  unaccounted  for  to  be  levied 
by  distress ;  by  sect  26  they  may  bring  actions  in  the  name  of  their  clerk,  treasurer,  or 
collector,  or  of  one  of  themselves ;  by  sect.  33  the  vestry  are  to  impose  a  poor-rate,  a 
road-rate,  a  watching,  lighting,  and  cleansing  rate,  a  rate  for  building,  kc,  a  chapel  of 
ease,  and  a  church  rate,  the  assessors  to  be  appointed  by  tlie  vestry  (sect  32) ;  and,  by 
sect  33,  if  the  assessors  neglect  to  make  the  assessment,  the  trustees  may  do  so,  and  make 
rates  thereon ;  by  sect  39  the  trustees  may  rectify  omissions  in  the  rates,  and  may  relieve 
persons  aggrieved  by  the  rates,  or  incompetent  to  pay  them;  by  sect  41  they  may  com- 
pound for  the  rates  in  certain  cases ;  by  sect  49  they  may  appoint  a  special  officer,  at  a 
salary,  to  relieve  the  casual  and  other  poor  till  the  next  meeting  of  trustees ;  by  sect  60 
they  may  contract  for  provisions  and  other  articles  for  the  relief  of  the  poor ;  by  sects.  53 
and  68,  the  property  in  certain  lands  and  materials  is  vested  in  the  trustees  ;  by  sect  64 
they  may  contract  for  building,  &c.  any  chapel  or  other  building  vested  in  them ;  by  sect 
89  they  may  let  pews  in  churches  or  chapels  thereafter  built  or  purchased ;  by  sect  92 
hey  are  to  keep  in  repair,  light,  Ac.,  roads,  highways,  streets,  ^.,  and  to  cause  them  to 


464] 


3  Abolfhus  &  Ellis.  223 


the  infonnation  wonid  not  lie ;  my  brother  Parke  thought  that  it  would  lie ;  no 
*4651  J^^g™^^^  however  was  given  npon  ^the  point.     In  the  present  case^  my 

-'  brothor  Littledale  and  my  brother  Patteson,  before  whom  and  myself  it 
was  argued,  are  of  opinion  that  the  information  does  not  lie;  I  myself  enter- 
*4661  ^^^  much  doubt :  but,  as  it  is  ^highly  important  to  the  parties  that  the 

^  judgment  should  not  be  delayed,  the  Court  will  now  decide  that  the  rule 
should  be  discharged.  Rule  discharged,  (a) 

be  kept  of  the  same  width  as  before ;  by  sects.  96  and  97  and  98,  they  may  contract  for 
making  roads  and  drains,  and  may  regulate  the  painting  of  the  names  of  streets  and  num- 
bers of  hooses,  also  (bj  sect.  99),  the  watering  of  streets  and  sinking  wells;  by  sect.  100, 
on  complaint  bj  oath,  which  tne  trustees  may  administer,  they  may  direct  dangerous 
buildings  to  be  removed,  and,  in  default  of  compliance,  may  remore  them  f  by  sects.  103, 
104,  they  may  remove  obstructions  and  nuisances  in  the  highways,  &c.;  by  sect.  105,  any 
officer  appointed  by  the  act,  or  any  trustee,  may  apprehend  without  warrant  persons  com- 
mitting nuisances  therein  specified,  and  convey  them  before  a  justice;  by  sect.  128,  the 
tnuteea  may  erect  watch-houses  and  appoint  watchmen  at  a  salary ;  by  sect.  133  they 
may  direct  what  lamps  are  to  be  set  up. 

Two  questions  were  raised,  first,  whether,  from  the  nature  of  the  office,  an  information 
in  the  nature  of  a  quo  warranto  would  lie  ,*  secondly,  whether,  under  the  particular  pro- 
visions of  the  act,  the  election  of  the  trustees  should  be  by  ballot.  The  arguments  on 
the  second  question  are  omitted. 

Campbeil  and  HoU  shewed  cause  (Tuesday,  November  15th,  1830,  before  Lord  Txktbb- 
DiH,  C.  J.,  Parks,  Taunton,  and  Patteson,  Js.)  The  office  is  not  public.  The  act 
creating  the  office  must  be  considered,  for  this  purpose,  a  private  act,  though  the  last 
section  (152)  contains  the  usual  provision  that  it  shall  be  deemed  to  be  public,  and  be 
judicially  noticed ;  this  follows  from  the  ruling  in  Brett  v.  Beales,  (Moo.  &  M.  421).  In 
Rex  p.  Nicholson  (1  Str.  299),  the  trustees  of  the  port  of  Whitehaven  had  power  to  con- 
tinue their  own  body,  and  they  had  jurisdiction  over  a  haven,  which  jurisdiction  must 
have  originally  belonged  to  the  crown ;  and  therefore  a  quo  warranto  was  granted :  but 
neither  of  these  grounds  exist  here.  In  Rex  v.  Badcock  (cited  in  Rex  v.  The  Corporation 
of  Bedford  Level,  6  East,  359),  the  commissioners,  in  respect  of  whose  office  the  informa- 
tion was  granted,  had  jurisdiction  as  to  paving  by  statute  (9  G.  3,  c.  44).  Now,  a  road 
act  or  paving  act  is  of  itself  public.  It  is  true  that  here  the  trustees  have  power  to  make 
rates ;  but  so  may  commissioners  under  inclosure  acts,  or  overseers,  for  whose  offices  no 
infonnation  lies  ;  and  this  is,  besides,  a  very  limited  power,  contingent  only  on  the  asses- 
sors failing  to  exercise  their  authority,  and  not  extending  to  strangers:  The  information 
does  not  lie  for  the  office  of  churchwardens,  Rex  v.  Dawbeny  (2  Str.  1196,)  Rex  v.  Shep- 
herd (4  T.  R.  381.)  The  office  must  be  one  of  public  trust,  as  in  Rex  v.  Hail  (1  B.  k  0. 
123,)  and  Rex  v.  M'Kay  (4  B.  k  0.  351.) 

Sir  Jame*  ScarUtt^  Attomey-GtenSral,  and  contr^.  Evans  The  office  is  of  much  higher 
trust  and  power  than  that  of  an  overseer.  The  statute  is  in  the  nature  of  a  charter.  In 
Rex  V.  Nicholson  (1  Str.  300,)  the  Court  said,  "Informations  have  been  constantiy  granted 
where  any  new  jurisdiction  or  a  public  trust  is  exercised  without  authority."  They  lie 
for  the  office  of  register  and  clerk  of  a  court  of  requests  created  by  statute.  Rex  v.  Hall 
(1  B.  k  C.  123,)  and  for  that  of  bailiff  of  a  court  leet,  Rex  v.  Bingham  (2  East,  308,) 
though  mandamus  does  not  lie  to  admit  a  vestry  clerk.  Rex  v.  Churchwardens  of  Croydon 
(5  T.  R.  713,)  nor  an  information  for  the  office  of  churchwarden.  But  churchwardens  are 
removable  by  the  parishioners,  Watson's  Clergyman's  Law,  ch.  39.  p.  400 ;  Tear  B.  Tr. 
26  H.  8,  p.  5,  pi.  25.  This  office  is  not  the  less  granted  by  the  crown,  because  the  two 
other  branches  of  the  legislature  concur.  If  the  information  does  not  lie,  there  is  no 
other  remedy.  [Lord  TaNTiaDBN,  C.  J.  Wonld  not  a  rate  be  void,  if  the  election  be  in- 
valid ?]  O^^-  ^^^'  ^"*^' 

In  the  following  Hilary  term  (January  27th,  1831),  the  Court  said  that  they  were  of 
opinion  that  the  election  should  be  by  ballot,  but  that  there  was  a  difference  of  opinion 
(see  the  judgment  in  the  principal  case,  p.  464.  ante)  whether  the  information  would  lie ; 
aad  they  recommended  the  parish  to  acquiesce,  and  elect  anew  by  ballot. 

(a)  See  the  next  case,  p.  467. 
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[*The  followiDg  ease  was  decided  in  Easter  term  1834;   WodneMday^ 

May!.-] 

The  KING  agadaMt  BEEDLE  and  Others.     Wedn€9d(j^,  May  7, 1834. 

A  local  act  created  a  corporation,  consisting  of  sworn  commissionerSi  with  snmmaiy 
powers  of  seizure  of  goods  and  imprisonment  of  tUe  person,  and  of  preventing  and  re- 
moying  obstructions  and  nuisances  in  the  streets  ;  powers  for  paving,  cleansing  and 
lighting ;  powers  of  appointing  and  paying  officers,  of  determining  the  number  of  watch- 
men ;  of  regulating  them ;  and  of  dismissing,  paying,  or  pensioning  them ;  of  posaessiiig 
property  in  materials  required  under  the  act  j  of  instituting  prosecutions  ;  of  imposing 
rates  ;  of  appointing  and  removing  treasurers,  to  whom  penalties,  imposed  by  the  act, 
were  to  be  paid  for  the  purposes  of  the  act  ,*  and  of  hearing  appeals  in  certain  cases 
brought  by  parties  complaining  of  things  done  under  the  act :  Held,  that  an  informa- 
tion in  the  nature  of  a  quo  warranto  would  lie  against  persons  claiming  to  be  com- 
missioners. 

A  part  of  the  commissioners  were  elected  by  rated  inhabitants,  M.  and  T.  having  been 
candidates ;  and  M.  having  been  declared  elected,  and  sworn  in,  and  a  rule  nisi  having 
been  obtained,  upon  affidavits  that  T.  had  the  legal  majority,  for  a  mandamus  to  certi-  ' 
fy  T.'s  election,  and  swear  him  in,  the  Court  discharged  it  with  costs,  and  at  the  same 
time  granted  a  rule  to  shew  cause  why  there  should  not  be  an  information  in  the  nature 
of  a  quo  warranto  against  K. 

Kellt  had  obtuned  a  rule  in  Easter  temii  1833,  calling  on  Thomas  George 
Beedle,  the  chairman  of  a  meeting  held  on  the  22d  ii  January  then  last,  for  ue 
purpose  of  electing  a  commissioner  for  the  parish  of  St.  Martin,  in  Exeter,  to 
carry  into  execution  the  statute  2  &  8  W.  4,  c.  cvi.  (local  and  personal^  poblic) 
''  for  better  paying,  lighting,  watching,  cleansing,  and  otherwise  improving  the 
City  of  Exeter  and  County  of  the  same  City/'  and  also  upon  the  commissioners 
for  carrying  into  ezeoution  the  said  Act,  to  shew  eause  why  a  writ  of  mandft- 
mus  should  not  issue,  commanding  Beedle  to  enter  or  cause  to  be  entered  the 
name  of  Charles  Henry  Turner,  in  a  book  kept  for  the  purpose  of  entering  the 
names  of  the  several  persons  elected  in  that  parish  pursuant  to  the  said  act,  and 
to  certify  the  election  of  the  said  Turner,  as  such  commissioner  so  elected,  to 
the  clerk  of  the  said  coramissioQers,  or  to  five  or  more  of  the  said  commissioners, 
in  pursuance  of  the  said  act ;  and  commanding  the  oommissioneia  to  hohl  • 
meetinff  *for  the  purpose  of  swearing  in,  and  ti^n  and  there  to  swear  in  pj^o 
the  said  Turner  as  such  commissioner.  *- 

The  act  directs  the  appomtment  of  certain  commissioners  for  putting  the  act 
and  the  powers  thereof  into  exeeutiion,  some  of  whom  are  to  be  oommissionere 
ex  officio,  and  some  to  be  elected ;  of  the  commissioners  to  be  eleeted,  a  certain 
number  is  to  be  elected  by  the  parishioners  and  inhabitants  of  the  several  par- 
ishes and  precints  within  the  city  of  Exeter  and  county  of  the  same  (sect.  4); 
no  inhabitant  or  parishioner  is  to  vote  at  the  election  of  a  commissioner,  unless 
he  be  rated  or  assessed  to  the  rates,  and  at  the  amonnt  mentioned  in  the  aot 
(sect.  8);  the  chairman  of  the  meeting  at  which  such  commissioner  is  elected 
is  to  certify  the  name  of  the  person  elected  to  the  clerk  to  the  commissioners, 
or  to  any  five  or  more  of  the  oommissioners,  and  the  name  is  to  be  entered  in  a 
book  kept  by  the  parish  or  precinct  (sect.  9);  each  commissioner  is  to  take  an 
oath  of  office  (sect  16);  the  oommissioners  are  to  be  a  body  corporate  and  pol- 
itic, by  the  name  of  "  The  Exeter  Improvement  Commissioners"  (sect  17). 
Various  powers  of  contracting  for  paving,  cleansing,  lishting,  Ac.,  are  given  to 
the  commissioners  (sect  29,  &c.)  They  are  to  appoint  treasurers  and  other 
officers  under  their  common  seal,  may  remove  or  suspend  them,  and  may  give 
them  salaries  out  of  the  money  to  be  raised  under  the  act  (sect  33) ;  the  offi- 
cers are  to  account  to  them  (sect  34,  &c.) ;  the  treasurer  is  to  pay  money  under 
order  of  five  or  more  commissioners  (sect.  38);  the  pavements  and  their  mate- 
rials, all  dust,  ashes,  &c.,  gathered  in  the  public  streets  or  places,  all  lamps, 
lamp-irons,  and  posts,  watch-boxes,  watch-houses,  and  other  Duildmgs  erected 
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^4^1  ^^  ^^Q  of  the  act,  aa4  all  materii^s  ^purchased  by  the  oommissioners 
^  for  the  purposes  of  the  act|  are  to  be  the  property  of  the  commissioners 
(sect.  40) ;  the  commissioners  have  various  powers  for  paving  and  draining,  and 
for  removing  posts,  &c.,  (sect.  44,  &c.);  to  set  up  lamps  (sect  51);  penalties 
imposed  by  the  act  for  the  commission  of  certain  nuisances  are  to  be  paid  to  the 
treasurer  (sect.  56) ;  the  commissioners  are  to  determine  the  number  of  watch- 
men (who  are  to  be  appointed  by  the  justices,)  are  to  provide  proper  watch  houses 
for  them,  and  places  for  the  custody  of  offenders,  and  are  to  make  regulations 
and  orders  for  the  watchmen  (sect.  61) ;  the  watchmen  are  to  apprehend  and 
arrest  felons,  vagrants,  and  disorderly  persons,  till  they  can  be  carried  before  a 
justice  of  peace  (sect.  62);  they  are  subject  to  be  dismissed  by  the  commission- 
ers for  neglect  of  duty  (sect.  63) ;  recompence  may  be  awarded  to  disabled 
watchmen  by  the  commissioners,  out  of  the  money  to  be  raised  by  the  act  (sect. 
66);  the  commissioners  may  ms^Le  common  sewers,  wells,  and  pumps  (sect.  88); 
they  may  remove  obstructions  (sect.  97,  98,  99,  &c.) ;  drivers  of  carriages  or 
horses,  or  riders,  who  are  guilty  of  certain  misbehaviour  specified,  are  to  pay 
certain  penalties,  and  may  be  apprehended  by  any  commissioner  or  officer,  or 
other  person  appointed  by  the  commissioners,  who  may  see  the  oSenoe  commit- 
ted, and  taken  before  a  justice  Tsect.  101);  the  commissioners  may  seize  carria- 
ges, timber,  and  other  specifiea  articles,  creating  obstruction  or  nuisance,  and 
detain  them  until  certain  penalties  be  paid  (septs.  102,  103,  10$);  they  may 
take  down  houses,  &c.,  pronounced  by  a  justice  to  be  in  a  dangerous  state  (sect. 
107) ;  they  may  order  prosecutions  for  public  nuisances,  and  pay  the  expenses 
*4701  ^^^^  ^^^  moneys  to  be  raised  *under  the  act  (sect.  109);  they  may  raise 
-*  money  by  one  rate  upon  landlords,  owners,  tenants,  and  occupiers  in 
every  year,  for  the  purposes  of  the  act  (sect.  136);  and  a  lamp  rate  (sect.  139); 
divers  penalties  imposed  by  the  act  are  to  be  paid  to  the  treasurer  (sect.  180) ; 
persons  giving  false  evidence  on  oath  before  the  commissioners  are  declared 
guilty  of  perjury  (sect  183);  persons  aggrieved  may  appeal  tQ  the  commis- 
tioners  in  the  first  instance  (sect.  188);  the  oommis^ners  majr  reward  informers 
(sect.  194). 

The  affidavits  set  forth  that,  on  a  vacancy  among  the  commissioners  to  bo 
elected  by  the  inhabitants  of  one  of  the  purishes,  Samuel  Maunder  and  Charles 
Henry  Turner  were  candidates,  and  that  Beedle  was  chairman  of  the  meeting  at 
which  the  election  took  place,  and  declared  Maunder  duly  elected.  Statements 
were  then  made  for  the  purpose  of  shewing  that  bad  votes  had  been  admitted 
for  Maunder,  and  that  good  votes,  tendered  for  Turner,  had  been  rejected,  which 
gave  the  former  an  apparent  majority,  whereas  Turner  would  have  had  the  ma- 
jority, save  for  such  improper  admission  and  rejection.  Beedle  certified  the  elec- 
tion of  Maunder,  who  was  sworn  in  accordingly. 

John  Greentoaod  now  shewed  cause.  The  object  of  the  present  application 
is  to  impugn  the  propriety  of  Maunder's  election.  That  should  be  done  by  a 
quo  warranto  information.  Such  a  proceeding  is  applicable  to  the  officer  in 
question.  From  Comyns's  Digest,  Quo  Warranto  (A),  it  appears  that  an  infor- 
mation in  the  nature  of  quo  warranto  lies  against  persons  claiming  powers  of 
the  nature  which  this  act  gives  to  the  commissioners;  as  for  claiming  fines, 
^4^«-  amerciaments,  estrays;  '''for  claiming  to  be  a  corporation ;  for  a  claim  of 
•I  the  correction  of  others;  for  a  claim  to  have  a  prison,  power  of  arrest- 
ing, &c.  In  Bex  v,  Nicholsco,  1  Str.  299,  it  was  held  that  aa  information  would 
lie  against  persona  taking  upon  themselves  to  aot  as  trustees,  under  a  private 
act  of  parliament,  for  the  port  of  Whitehaven,  even  if  there  were  no  usurpation 
upon  a  franchise  of  the  crown ;  the  Court  saying,  that  information  had  been 
constantly  granted,  where  any  new  jurisdiction  or  a  public  trust  was  exercised 
without  authority.  In  Bex  v,  Boyles,  2  Str.  836,  an  information  had  been 
granted,  calling  upon  a  party  to  shew  by  what  authority  he  claimed  to  be  bailiff 
of  a  ville,  which  did  not  appear  to  be  a  corporation,  but  the  offiee  was  said  to 
be  '^  tangens  regimen  et  gubematiooem  vlUcs  vtmix9U»$'  a»d,  on  demurrer,  the 
Vol.  XXX.— 15 
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Court  gave  judgment  for  the  cro¥ni.  In  Rex  v,  M'Kay,  4  B.  &  C.  351,  the 
defendant  to  an  information  not  having  traversed  that  the  office  was  <^  of  great 
trust  and  pre-«minenoe  within  the  said  borough,  tonchitig  the  rule  and  govern- 
ment of  the  borough,  and  the  election  and  return  of  bureesses  to  serve  for  the 
Commons  in  parliament  for  the  said  borough,''  it  was  held  that  the  information 
lay.  In  Rex  v,  Ogden,  10  B.  &  C.  280,  an  information  was  refused  on  two 
grounds;  one  of  which  was,  that  there  was  no  claim  to  exercise  any  corporate 
or  other  powers,  authorities,  privileges,  and  jurisdictions  over  the  rest  of  the  in- 
habitants, although  there  was  a  claim  to  act  as  a  corporation.  The  criterion 
recognised  in  these  two  cases,  namely,  the  connexion  of  the  office  with  the  gov- 
ernment of  the  place,  shews  that  an  information  will  lie  in  the  present  case. 
In  Rex  V,  BtAcock  (cited  in  Rex  t;.  The  Corporation*  of  the  Bedford  1-^470 
Level,  6  East,  359,  an  information  was  granted  against  persons  exercis-  ^ 
ing  the  office  of  commissioners  for  paving  the  town  of  Taunton,  under  an  act  of 
parliament,  and  not  being  a  corporate  body ;  and  Lawrence,  J.,  distinguished 
the  case,  without  disputing  its  authority,  ftrom  the  case  in  which  it  was  cited, 
on  the  goound  that  a  power  was  given  to  commissioners  to  impose  rates  and 
taxes  on  the  inhabitants,  which  was  a  power  even  greater  than  the  crown  of  it- 
Hclf  could  confer.  Such  a  power  is  given  to  the  commissioners  in  the  present 
case.  If  a  quo  warranto  lies  against  Maunder,  the  Court  will  not  grant  a  man- 
damus; Rex  V.  Attwood,  4  B.  &  Ad.  481.  It  may  be  objected,  that  the  titles 
of  the  persons  claiming  to  vote  are  not  to  be  impeached  by  impeaching  the  title 
of  the  party  elected ;  and  that  doctrine  may  be  true,  where  the  right  to  vote  it- 
self depends  upon  the  tenure  of  an  office;  but  here  the  right  to  vote  arises  from 
inhabitancy  and  payment  of  rates,  qualifications  which  could  not  be  directly 
challenged  by  a  legal  proceeding.  This  distinction  is  expresslv  drawn  by  Loi^ 
Kenyon  in  Rex  v.  Mein,  3  T.  R.  598,  and  is  also  recognised  by  Bay  ley,  J.,  in 
Rex  V.  Hughes,  4  B.  &  C.  878;  and  in  Rex  v.  Hall,  1  B.  &  C.  123,  the  right 
of  persons  to  vote  as  householders  was  impeached  in  an  information  in  the  na- 
ture of  a  quo  warranto  against  the  party  elected,  and  no  objection  was  made  on 
that  ground. 

jS>%,  contri.  The  application  is,  that  the  commissioners  may  be  commanded 
to  certify  that  Turner  is  elected ;  if  they  dispute  the  fact,  they  may  deny  it  in 
a  ^return  to  the  mandamus.  This  is  not  an  office  for  which  a  quo  war-  pici^o 
ranto  information  will  lie.  In  Rex  v,  Nicholson,  1  Str.  299,  the  Court  L  "*^^ 
rested  their  decision  on  the  ground  that  all  havens  belong  originally  to  the 
crown ;  and  what  was  said  besides  was  unnecessary.  The  decision  in  fact  shews 
only  this  : — that,  in  cases  where  the  franchise  is  such  that  it  might  have  been 
granted  by  the  crown,  so  that  a  quo  warranto  would  have  lain  at  common  law, 
the  information  will  lie.  If  an  office  be  of  the  nature  of  those  offices  which  are 
grantable  by  the  crown,  an  information  will  lie,  whether  in  point  of  fact  the  office 
in  question  be  so  granted  or  not :  if  it  be  not  grantable  by  the  crown,  it  is  im- 
material how  it  is  actually  granted,  for  the  information  will  not  lie  in  any  case. 
Rex  V,  Badcock,  (cited  in  Rex  v.  The  Corporation  of  the  Bedford  Level,  6  East, 
859,)  was,  indeed,  an  instance  of  an  office  not  grantable  by  the  crown ;  but  there 
is  no  detailed  report  of  the  case :  and  it  is  observable  that,  in  Rex  t;.  The  Cor- 
poration of  the  Bedford  Level,  6  East,  359,  in  which  Rex  v.  Badcock  was  cited, 
Lawrence,  J.  says,  "  It  has  always  been  considered  that  a  quo  warranto  only  lay 
for  encroachments  on  franchises  created  by  the  orovm.''  In  Rex  v.  Hanley,  ante, 
p.  463,  note  (6),  a  rule  nisi  had  been  obtained  for  an  information  against  per- 
sons claiming  to  be  trustees  of  the  poor  of  the  parish  of  St.  Mary  Islington  ; 
and,  though  no  decision  was  given  upon  this  point,  it  was  understood  that  the 
Court  thought  it  not  grantable.  Tet  there  the  commissioners  had  power  to  lay 
a  rate.  And,  with  respect  to  the  power  of  imprisonment,  the  commissioners  in 
the  present  case  have  not,  properly  speaking,  that  power,  but  only  a  power  to 
*arrest,  like  that  of  gamekeepers  who  may  arrest  in  the  night :  and,  in-  r« « 7  < 
deed,  the  same  power^  with  many  others,  is  given,  by  the  present  act,   ^ 
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(sect.  101,)  to  any  of  the  persooB  there  mentioned,  who  may  see  the  offence 
committed.  Lord  Coke,  in  his  commentary  on  the  statutum  de  quo  warranto 
(stat.  2,  18  Ed.  1,)  says  (2  Inst.  496,  (3) ),  «  The  quo  warranto  was  framed  for 
franchises  which  belong  to  the  crown,  and  such  as  the  subject  hath,  are  derived 
from  the  crown,  Libertates  regales  ad  coronam  spectantes  ex  concessione  regum 
a  corona  exiemnt."  In  Rex  v.  Shepherd,  4  T.  R.  881,  the  Court  refused  an  in- 
formation to  try  the  validity  of  an  election  to  the  office  of  churchwarden,  on  the 
ground  that  the  old  writ  of  quo  warranto  lay  only  for  an  usurpation  on  the  rights 
or  prerogatives  of  the  crown ;  and  that  an  information  in  the  nature  of  a  quo 
warranto  could  be  granted  only  in  such  cases.  In  Hex  v.  Thatcher,  1  D.  &  R. 
426,  an  information  was  applied  for  against  the  person  filling  the  office  of  clerk 
to  the  commissioners  of  the  land  tax,  and  refused  :  but  the  Court  granted  a  man- 
damus to  admit  the  relator,  on  affidavit  that  he  had  the  majority  of  legal  votes 
in  his  favour.  If  the  remedy  by  information  be  extended  to  all  offices  of  public 
trust,  the  consequent  will  be  that  there  will  be  one  rule  as  to  proceedings  by 
quo  warranto  at  ccftHmon  law,  and  another  as  to  those  under  stat.  9  Ann.  c.  20. 
For  the  fourth  section  of  that  statute  applies  to  such  offices  only  as  are  before 
named  in  sect.  1,  those,  namely,  of  "  mayors,  bailiffs,  portreeves,  and  other 
offices,  within  cities,  towns  corporate,  boroughs,  and  places"  within,  &c. ;  and 
the  provision  as  to  costs,  in  the  fifth  section,  applies  to  no  other.  Even  admit- 
ting that  the  information  does  lie  here,  it  does  not  follow  that  the  Court  will  not 
*4751  *8™'^*  *  mandamus.     In  Rex  v.  The  Mayor  of  York,  4  T.  R.,  699,  a 

-"  rule  for  a  mandamus  was  made  absolute,  commanding  the  defendants  to 
put  the  corporate  seal  to  the  certificate  of  the  election  of  a  party  claiming  to 
have  been  elected  recorder,  though  the  corporation  had  certified  to  the  crown 
the  election  of  another  candidate,  the  dispute  in  fadt  relating  to  the  validity  of 
a  vote.  There  Rex  v.  The  Mayor  of  Colchester,  2  T.  R.  259,  was  cited :  but 
the  Court  said  that  the  granting  of  the  writ  would  not  be  conclusive  against  the 
candidate  whose  election  had  been  certified  by  the  corporation,  inasmuch  as  it 
only  required  them  to  do  the  act,  or  to  shew  cause  why  they  did  it  not :  that  is 
all  which  is  sought  by  the  present  application.  If  the  Court  shall,  however, 
decide,  on  this  ground,  against  a  mandamus,  they  may  now  grant  a  rule  nisi  for 
an  information  in  the  nature  of  a  quo  warranto;  as  was  done  in  Rex  v.  The  Mayor 
of  Colchester,  2  T.  R.  259. 

John  Greenwood f  in  reply.  In  Rex  v,  Thatcher,  ID.  &  R.,  426,  the  man- 
damus was  not  granted  till  after  the  application  for  an  information  had  been 
refnaed.  The  same  course  was  pursued  in  the  Patten  Makers'  case,  cited  in 
Bex  V.  Attwood,  4  B.  &  Ad.  483.^  In  Rex  v.  Bankes,  8  Burr.  1454,  Lord  Mans- 
field said  that,  where  an  election  de  facto  was  doubtful,  it  was  fit  to  be  tried  by 
an  information  in  the  nature  of  a  quo  warranto :  but  that  where  it,  was  coloura- 
ble and  clearly  void,  a  mandamus  was  a  proper  remedy ;  which  was  assented  to. 
*4761       *^^  Denman,  C.  J.     Mr.  Dealtry  informs  us  that  an  information 

^   in  the  nature  of  a  quo  warranto  was  granted  (a)  against  a  party  claim- 
ing to  act  as  guardian  of  the  poor  in  Exeter,  under  stat.  28  0.  8,  c.  76.     That 
18  the  proper  course  here. 
LiTTLEDALE  and  Williams,  Js.  concurred.  (6) 

Rule  for  mandamus  discharged  with  costs. 

Rule  nisi  for  an  information  in  the  nature  of  a  quo  warranto  granted. (c) 


The  KING  against  YARBURGH  GREAME,  Esquire.     Friday  May  29A. 
This  case  is  already  reported,  2  A.  &  E.,  615. 


a)  In  Hilary  term  1816. 
h\  Pal 


(6)  Patteson,  J.  was  absent. 

(e)  No  cause  was  ever  shewn,  the  parties  baring  yettled  the  qnestion  by  agreement. 
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•The  KINO  a4jatn8$  the  Proprietors  of  the  WILTS  and  BERKS   Cuial 
Navigation.     Friday,  May  29. 

By  statute,  incorporating  a  canal  company,  the  affairs  of  the  company  were  to  ^e  managed 
by  a  committee,  who  were  antborised  to  appoint  a  clerk  for  better  carrying  into  execi^ 
tion  the  purposes  of  the  act.  The  committee  were  required  to  enter  in  books  an  ac* 
count  of  their  disbursements,  receipts  and  transactions,  and  the  books  were  to  be  open 
at  all  seasonable  times  to  the  inspection  of  the  proprietors.  A  proprietor  applied  te 
the  clerk  for  an  inspection  of  the  books  which  were  under  his  charge.  The  clerk  said 
he  would  refer  the  demand  to  the  committee.  The  proprietor  attended  the  commlttes, 
and  their  repeated  his  request ;  and  the  chairman  said  they  would  take  time  to  consider 
it.  Ten  days  afterwards  the  proprietor  applied  again  to  the  clerk,  who  refused  the  ior 
spection.    On  motion  for  a  mandamus  to  the  company  to  allow  inspection  of  the  boob : 

Held,  that  there  had  been  no  sufficient  refusal  by  the  committee  to  warrant  the  applicap 
tion. 

8emble  that  a  party  applying  for  a  mandamus  to  give  inspection  of  such  documents, 
ought  to  shew  that,  when  he  demanded  the  inspectioDy  he  stated  the  object  for  whieb 
he  wanted  it. 

A  RULE  nisi  wa«  obtained  in  Michaelmas  term,  1834,  (November  24th),  for 
a  mandamus  to  the  company  of  proprietors  of  the  above  navigation,  to  allow 
Thomas  Vincent,  one  of  the  said  proprietors,  to  insp^t  all  books,  papers,  and 
writings  belonffing  to  the  company,  and  kept  in  pursuance  of  the  statute  after 
mentioned,  and  to  take  copies  or  extracts.  The  company  was  incorporated  by 
Stat.  1  &  2  G.  4|  c.  xcvii,  (local  and  personal,  public),  by  which  act,  sect  86,  a 
committee  of  management  was  appointed  to  transact  and  manage  all  the  afiairs 
and  business  of  the  company,  except  matters  expressly  directed  by  the  act  to  be 
done  at  a  meeting  of  the  proprietors  at  large.  And,  by  sect.  95,  the  committee 
were  authorised  and  required  to  appoint  one  or  more  clerk  or  clerks,  and  sucb 
superintendents,  collectors  of  the  tolls,  and  other  officers  as  they  should  think 
proper  for  the  better  carrying  the  purposes  of  the  act  into  execution.  Sect.  101 
enacted,  that  the  committee  shall  enter  into  books,  to  be  provided  at  the  expense 
of  the  proprietors,  a  full  and  true  account  of  all  disbursements  and  payments 
made  by  such  committee,  and  by  all  persons  employed  under  '*'them,  and  r^^Yg 
of  all  moneys  paid  to  or  received  by  them  respectively  on  account  of  the  ^ 
company;  <<and  also  a  full  and  true  account^  or  proper  notes  and  minutes  of 
every  contract,  bargain,  and  agreement  whieh  shall  be  entered  into  by  them  re- 
spectively, for  and  on  behalf  of  the  said  company  of  proprietors,  and  of  all  and 
singular  their  respective  orders,  transactions,  and  proceedings  whatsoever,  in  and 
about  the  affairs  and  business  of  the  said  company  :'' — ^and  every  such  book, 
and  all  other  books,  papers,  and  writings  belonging  to  the  said  company  of  pro- 
prietors shall,  at  all  seasonable  times,  be  open  to  tne  inspection  of  all  the  yid 
proprietors,  who  myiy  take  copies  thereof,  or  extracts  therefrom,  without  fee  or 
reward."  Sect.  107  required  the  committee  to  keep  an  account  of  the  rates, 
tolls,  &c.y  to  be  collected  under  the  act,  and  of  the  charges  of  the  navigation  and 
works,  such  account  to  be  open,  at  all  seasonable  times,  to  the  inspection  of 
every  proprietor. 

Thomas  Vincent,  who  made  the  present  application,  and  was  a  proprietor  of 
some  shares  in  the  navigation,  stated,  in  his  affidavit,  that  he  had  been  informed 
by  the  clerk  of  the  company,  on  inquiry,  that  the  company's  minute  book  and 
list  of  proprietors  were  kept  by  him,  and  all  other  books  and  papers  belonging 
to  the  company  by  Dunsford,  their  superintendent,  at  the  canal  office  at  Swindon. 
Vincent  further  stated  that,  on  the  18th  of  August,  1834,  he  applied  at  tbe 
canal  office,  during  the  office  hours,  for  '<  an  inspection  of  the  books,  papers, 
and  writings  which  were  there  belonging  to  the  company ;"  that  Dunsford's 
clerk,  Dunsford  himself  being  absent,  refused  to  shew  him  any  paper  or  book, 
except  the  account  *of  annual  expenditure ;  and  that  he  thereupon  wrote  r^i^o 
to.Crowby,  the  clerk  of  the  companyi  informing  him  of  the  refusal^  and  ^ 
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deairing  io  see  the  documents  at  the  canal  office)  and  also  the  list  of  proprietors^ 
aad  minnte^book  of  the  oommittee,  which^  as  he  now  stated  in  his  affidavit,  he 
believed  to  contain  an  aocoant  of  the  orders,  transactions,  and  proceedings  of  the 
company.    That  Growdj  said  he  would  submit  the  demand  to  the  committee  on 
the  following  12th  of  September ;  and  that  Vincent  himself  on  that  day  at* 
tended  the  committee  "  to  request  a  sight  of  the  books,  papers,  and  writings 
belonging  to  the  company ;  and  read  to  them  the  clause  of  the  act  under  which 
he  made  the  application ;''  whereupon  the  chairman  said,  "  it  was  such  an  appli« 
cation  as  they  had  never  had  made  before,  and  it  would  therefore  require  time 
to  consider  of  it/'     Vincent  also  stated  that,  receiving  no  further  answer  from 
the  committee,  he  wrote  to  Crowdy  and  Dnnsford  on  the  18th  and  20th  of  Sep* 
tember,  pressing  to  see  the  documents ;  and  that,  on  the  22d,  he  went  to  Crowdy's 
office,  ''and  requested  inspection  of  the  books^  papers,  and  writings  belonging 
to  the  said  company  of  proprietors  in  the  possession  of  the  said  William  Crowdy,'' 
bat  was  told  by  a  clerk  that  Orowdy^  denied  his  right  to  inspect  them.  Mud  was 
from  home.     He  called  again  in  the  same  day,  and  received  a  similar  answer, 
Crowdy  having  in  the  meantime  returned  home,  and  gone  out  again,  declining 
to  see  Vincent.     On  the  same  day  Vincent  went  to  Dunsford's  office,  itud,  as  a 
proprietor,  demanded  of  him  ''  an  inspection  of  the  books,  papers,  and  writings 
in  his  possession,  belonging  to  the  company."     Dunsford  refused  to  give  him 
*4A01   ^^  inspection  of  any  of  the  documents,  ^stating  that  he  had  no  personal 
^   objection,  but  declined  to  do  it  until  a  judicial  decision  had  been  obtained 
on  the  subject.     There  were  affidavits  on  the  other  side,  contradicting  the  above 
statements  in  some  particulars  (which  it  is  not  material  to  state),  ascribing  Vin- 
cent's applications  for  a  sight  of  the  documents  in  question  to  malioious  motives, 
particularly  towards  Dunsford ;  and  stating  that  Vincent  had,  on  the  18th  of 
August,  inspected  the  general  accounts  and  book  of  disbursements  at  Dunsford's 
office ;  but  that  he  subsequently  applied  again,  and  demanded  to  see  every  book 
and  paper  belonging  to  the  company,  and  particularly  the  disbursement  book 
shewn  to  him  before,  saying  that  he  was  entitled  to  see  it  as  often  as  he  pleased ; 
a  right  which,  as  it  was  now  sworn,  would  produce  great  inconvenience  if  exer- 
cised by  every  proprietor,  the  number  amounting  to  nearly  500.     It  was  also 
deposed  by  Dunsford  that,  during  a  meeting  of  proprietors  on  the  11th  of  No* 
vember,  1834,  (before  the  making  of  this  application),  a  member  of  the  com* 
mittee  told  Vincent  that  he  might  and  should  see  any  of  the  books  and  papers 
kept  at  the  canal  office  on  giving  Dunsford  proper  notice ;  to  which  Vincent  res- 
pited, that  that  would  not  answer  his  purpose.     It  did  not  appear  that  Vincent 
had  ever  stated  his  object  in  requiring  an  inspection  of  any  of  the  books  or 
papers. 

Sir  John  Campbell,  Attomey-Gkneral,  and  R»  V*  Richards  now  shewed 
eanse.  The  application  is  not  made  bona  fide  or  for  a  legitimate  purpose.  At 
lessi  the  party  applying  ought  to  state  some  ground  on  which  he  desires  to  see 
*4^M  the  books  and  papers;  Hex  v.  *Clear,4  B.  &  C.  899 ;  especially  in  the 
•I  case  of  a  mere  private  company,  which  this  is.  It  may  indeed  be  ques> 
tioned  whether  the  Court  would  interfere  at  all  in  the  disputes  of  such  an  asso> 
ciation ;  Rex  v.  The  London  Assurance  Company,  6  B.  &  Ald.899.  The  docu- 
ments here  are,  virtually,  in  the  possession  of  the  company,  not  of  the  clerk, 
who  is  a  mere  inferior  officer,  and  to  whom  no  mandamus  would  lie  ]  and  it 
does  not  appear  that  there  has  been  any  refusal  of  inspection  by  the  company. 
The  intimation  by  the  committee,  that  they  would  take  time  for  consideration, 
was  not  a  refusal. 

Bere,  contra.  Sufficient  reason  appears  for  the  wish  of  Vincent,  as  a  pro* 
prietor,  to  inspect  these  documents,  independently  of  the  motive  alleged. 
After  the  statement  of  Crowdy  that  he  would  lay  Vincent's  request  before  the 
committee,  and  the  answer  given  to  him  by  the  committee  themselves,  their 
neglect  to  give  the  inspection,  and  the  other  circumstances  of  the  case,  amount 
to  a  refusal.     [Lord  Denman,  C.  J.  Vincent  does*  not  state  that  he  made  any 
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further  application  to  the  committee  after  they  had  said  that  thej  would  take 
time.]  It  does  not  appear  that  they  called  any  other  meeting  until  November. 
Even  now  they  do  not  state  that  they  will  grant  the  inspection.  If  any  difficulty 
arises  upon  the  form  of  the  present  rule,  a  mandamus  may  be  directed  to  the 
committee,  or  to  the  clerk  in  whose  possession  the  documents  are.  [Little- 
dale,  J.  It  could  not  go  to  him ;  he  is  a  mere  officer,  (a)]  *A  company,  pK^go 
though  in  the  nature  of  a  private  body  of  undertakers,  is  compellable  by  ■- 
mandamus  to  do  what  its  duty  and  the  general  interest  require ;  and  that  has 
been  held  even  in  a  case  where  the  prosecutor  might  have  proceeded  bv 
indictment,  the  Court  saying  that  the  remedy  by  mandamus  was  more  beneficial^ 
as  enforcing  performance  of  the  duty ;  Bex  v.  The  Severn  and  Wye  Railway 
Company,  2  B.  &  Aid.  646.  And,  where  parties  hold  books  and  paper  as 
trustees,  the  Court  will  grant  an  inspection  to  persons  interested,  without  any 
specific  reason  assigned.  In  Rex  v.  The  Governor  and  Company  of  the  Bank  of 
England,  2  B.  &  Aid.  620,  where  a  manadmus  was  refused,  there  appeared  no 
parliamentary  direction  that  the  accounts  should  be  produced.  Rex  v.^Clear  is 
distinguishable  from  this  case :  Bayley  and  Littledale  Js.,  there,  (  7  Dowl.  &  R. 
895,  396,)  relied  upon  the  words  of  the  enactment,  17  O.  2,  c.  38,  s.  1,  as  not 
being  general  enough  to  entitle  a  party  to  inspection  without  his  having  some 
public  ground  for  desiring  it;  and  Littledale,  J.  said,  "It  cannot  be  for  the 
purpose  of  appeal,  because  the  time  for  appeal  has  expired,  and  it  is  difiicult  to 
imagine  any  other  reasonable  purpose  that  the  party  could  have." 

Lord  Denman,  C.  J.  There  is  no  doubt  that  every  proprietor  has  a  right  to 
inspect  those  documents.  There  is  no  particular  officer  to  whom  the  care  of 
them  belongs :  the  committee  have  the  power  over  them,  and  appoint  officers,  in 
whose  hands  they  remain.  Where  the  applications  to  inspect  these  documents 
may  occasion  ^inconvenience,  it  is  reasonable  that  the  parties  upon  whom  r^eioo 
such  demands  are  made,  should  be  informed,  bon&  fide,  of  the  object  of  *- 
the  request.  Here  the  party  applying  goes  to  the  officers,  and  afterwards  to  the 
committee,  who  say  that  they  have  never  had  such  an  application  made,  and 
must  take  time  to  consider  it.  That,  I  think,  is  reasonable,  and  no  refusal. 
The  party  should  have  applied  to  them  again,  so  as  to  obtain  an  answer  which 
might  shew  that  they  had  exercised  their  judgment  on  his  demand.  Instead  of 
doing  so,  he  goes  again  to  gentlemen  with  whom  he  seems  to  be  upon  ill  terms, 
and  who  do  not  appear  to  have  been  authorised  by  the  committee  to  return  him 
an  answer,  but  who  make  a  reply  which  one  is  not  surprised  at.  It  seems  to 
me  that  this  is  no  refusal  by  the  committee.  They  were  the  persons  to  whom 
the  second  application  should  have  been  made :  and  until  they  had  refused, 
upon  such  application,  there  could  be  no  ground  for  a  mandamus. 

Littledale,  J.  There  is  no  question  as  to  the  right  which  every  proprietor 
has  under  the  act  to  inspect  the  books  and  papers  at  seasonable  times.  But  the 
application,  to  ground  a  motion  of  this  kind,  should  be  to  the  committee  them- 
selves, not  to  their  officer  ;  and  the  party  should  tell  them  his  object  in  applying. 
When  the  committee  had  said  that  they  would  take  time,  the  first  application 
should  have  been  followed  up  bv  a  further  demand  upon  them.  The  answer 
given  by  the  officers  was  no  refusal  by  the  committee. 

Patteson,  J.  I  am  also  of  opinion  that  there  was  no  sufficient  refusal  to 
ground  this  application.  Every  *proprietor  has  a  right  to  the  inspection  r+jo^ 
here  claimed :  but,  as  at  present  advised,  I  think  that,  before  we  are  called  ^ 
upon  to  grant  a  mandamus,  we  should  be  informed  that  when  the  party  applied 
for  the  inspection,  he  stated  what  his  object  was  in  requiring  it.  The  rule  must 
be  discharged. 

Williams,  J.  concurred.  Rule  discharged  with  costs.(5) 

(a)  See  the  judgment  of  the  Court  in  Rex  v.  Jeyes,  ante,  pp.  421 — 425. 

(6)  See  Rex  y.  The  Brecknock  and  Abergavennj  Canal  Company,  ante,  p.  217. 
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*In  the  Hatter  of  PILGRIM.    Fridayy  May  29. 

1\\b  Conrt  granted  a  rule  nisi  for  a  habeas  corpns  to  bring  up  a  prisoner,  in  custody 
open  a  charge  of  felonioas  embezzlement,  to  give  evidence  before  an  election  committee 
of  the  House  of  Commons,  the  rule  directing  notice  to  be  first  given  to  the  Attorney- 
General,  to  the  committing  magistrates,  to  the  constable  who  apprehended  the  prisoner, 
and  to  sill  persons  at  whose  suit  he  might  be  detained  on  civil  process. 

Hill  moved  for  a  habeas  corpus,  to  bring  up  John  Pilgrim  to  give  evidence 
before  an  election  committee  of  the  Hoase  of  Commons  now  sitting,  on  a  pe. 
tition  against  the  return  of  the  two  sitting  members  for  the  borough  of  Ips- 
wich on  the  ground  of  alleged  bribery.  The  committee  had  reported  that 
John  Pilgrim  had  absconded  for  the  purpose  of  avoiding  the  service  of  the 
Speaker's  warrant,  and  that  he  had  been  guilty  of  bribery  at  the  election. 
Since  that  report,  a  warrant  from  the  chairman  of  the  committee  had  been 
served  upon  Pilgrim )  and,  after  Pilgrim  had  made  preparations  to  depart  in 
obedience  to  the  warrant,  he  was  arrested  on  a  warrant  of  a  justice  of  the  city 
of  Norwich  on  a  charge  of  felonious  embezzlement,  and  subsequently  com- 
mitted to  the  custody  of  the  chief  constable  of  the  city  of  Norwich  on  this 
charge,  for  further  examination.  It  was  suggested  in  affidavit  that  Pilgrim 
himself  was  willing  to  obey  the  chairman's  warrant,  but  had  been  arrested  to 
prevent  his  doinz  so ;  and  it  was  sworn  that  he  was  a  necessary  witness.  Hill 
stated  that  it  haa  been  considered  proper  to  make  the  application  to  this  Court, 
without  reference  to  the  effect  of  the  chairman's  warrant  in  such  a  case,  on 
the  ground  of  the  authority  of  the  Court  over  all  officers  acting  in  criminal 
pooeedings.  A  similar  course  was  pursued  in  In  the  matter  of  Sir  Edward 
Price,  5  East,  587,  where  the  court  afterwards  made  the  rule  absolute,  no  cause 
*4861  °?  shewn.  *Littlm)alb,  J.  The  stat.  43  G.  3,  o.  140,  enacts 
-'  that  it  shall  be  lawful  for  a  judge  of  any  of  the  superior  courts  to  ^ant 
a  habeas  corpus  to  bring  a  prisoner  before  courts  martial,  or  any  of  the 
commissioners  therein  mentioned,  for  examination  touching  any  matter  depend- 
ing before  them;  and  by  stat.  14  G.  3,  c.  102,  it  may  issue  in  like  manner 
to l)ring  such  prisoner,  before  any  court  of  record  there  mentioned,  to  be  ex- 
amined as  a  witness ;  but  have  we  such  a  general  authority  as  enables  us  to  do 
what  your  application  requires  ?  I  do  not  see  how  it  can  be  done  without  the 
consent  of  uie  Attorney-General.]  The  case  cited  shews  the  precautions  which 
the  Court  will  take  in  granting  the  rule. 

LiTTLEBALE,  J.(a)  Take  a  rule  to  shew  cause :  and  let  there  be  service  on  the 
Attorney-General,  on  the  committing  magistrate,  on  the  constables  who  appre- 
hended the  prisoner,  and  on  all  persons  at  whose  suit  he  may  be  detained  for 
civil  process  :  for  there  may  be  such  detainers.  I  am  not  sure  that  we  shall 
then  make  the  rule  absolute ;  for  the  case  is  not  quite  similar  to  that  cited. 

Patteson,  J.  I  do  not  know  that  there  is  any  authority  of  this  kind  in 
the  case  of  a  prisoner  detained  on  a  charge  of  felony.  But  there  may  be  a  rule 
nisi. 

Williams,  J.  concurred. 

<'  Ordered  that  Wednesday  next  be  given  to  Samual  Bignold  and  Edward  Tem 
HiAon-i  pl®  Booth,  Esqrs.,"  [the  committing  ^magistrates]  <<  two  of  the  justices 
•>  of  the  peace  for  the  city  of  Norwich,  to  the  keeper  of  his  Majesty's  gaol 
at  Norwich,  and  Philip  Barnes,  chief  constable  of  the  said  city  and  county,  or 
other  person  havine  the  custody  of  John  Pilgrim,  to  shew  cause  why  a  writ  of 
habeas  corpus  should  not  issue,  directed  to  them,  commanding  them  to  have  the 
body  of  the  said  John  Pilgrim  before  the  select  committee  of  the  House  of 
Commons  for  determining  the  merito  of  a  certain  petition  now  depending  be- 
fore them,  touching  the  election  of  members  to  serve  in  parliament  for  the  bo- 

(a)  Lord  Denman,  G.  J.  was  absent. 
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rougb  of  Ipswioh  in  the  coanty  of  Suffolk,  then  and  there  to  testify  before  the 
committee  in  the  manner  of  the  said  petition  :  Upon  notice  of  this  rule  to  be 
given  to  the  solicitor  for  the  affairs  of  his  Majesty's  treasury,  and  to  the  said 
keeper  and  chief  constable,  or  other  person  hating  the  custody  of  the  said 
John  Pilgrim  and  to  all  persons  at  whose  suit  the  said  John  Pilgrim  may  be 
detained  by  civil  process,  and  to  the  said  Samuel  Bignold  and  Edward  Temple 
Booth,  Esqrs.,  in  the  meantune/'(a) 


*The  KING  against  Sir  OSWALD  MOSELEY,  Bart,,  Lord  erf  the  p„.o« 
Manor  of  MANCHESTER.     Saturday,  May  30.  L  *°^ 

H.  occupied  a  warehoos^  in  Manchester,  within  the  jnrifldictioD  of  the  coirt  leet,  when 
he  carried  on  his  business^  but  did  not  reside  ;  and  he  asuallj  lodged  and  boarded  in 
Manchester  from  Monday  till  Saturday.  He  bad  also  premises  in  Haslingden,  in  which 
township  he  slept  when  not  at  Manchester;  and  he  did  sdit  and  service  to  the  court 
leet  of  Haslingden  :  Held,  by  Lord  Dennian,  0.  J  and  Littledale,  J.,  and,  semble,  per 
Patteson,  and  Williams,  Js.,  that  H.  was  liable  to  be  appointed  a  constable  of  tbe  Man- 
chester leet. 

In  1808  fines  of  1002.  had  been  imposed  (and  submitted  to)  for  refusing  the  office  of  con- 
stable in  Manchester,  the  parties  fined  not  claiming  exemption ;  since  that  time  the 
duties  of  the  office  had  greaUy  increased,  and  the  number  of  resiants  qualified  to  serve 
had  diminished ;  and  it  was  sworn  that  aifficulty  was  expected  in  procuring  persons  to 
serve,  unless  considerable  fines  were  imposed  for  refusing :  Held  that,  under  these  cir- 
cumstances, a  fine  of  300^.  on  a  person  merely  reftising  to  serve  by  reason  of  an  alleged 
exemption,  was  excessive* 

A  RULE  nisi  was  obtained  last  Michalmas  term  for  a  certiorari  to  Sir  0.  Mosley, 
lord  of  the  manor  of  Manchester,  to  remove  into  this  conrt  the  record  of  the 
proceedings  in  the  court  leet  of  the  said  manor,  relative  to  the  appointment  of 
Kalph  Turner  as  one  of  the  constables  of  the  said  manor,(&)  and  to  the  fine 
imposed  upon  him  for  refusing  to  serve  the  said  office.  It  appeared  that  Mr. 
Turner,  having  been  elected  a  constable  by  the  leet  jury,  was  summoned  to  a 
court  leet  io  October  1834,  and  there  required  by  the  steward  to  take  the  oaths 
of  office,  but  refused  to  do  so,  and  was  thereupon  fined  300Z.  The  ground  of 
his  refusal,  and  one  ground  of  this  application^  was  that  he  was  not  liable,  un- 
der the  circumstances  after  stated,  to  serve  the  office;  and  in  applying  for  this 
rule,  he  made  affidavit  as  follows : — That  he  resided  with  his  mother  (keeping, 
however,  a  servant,  horses  and  carriages  of  his  own,  and  being  assessed  for 
them)  in  the  township  of  Haslingden.  That  he  and  his  brother  kept  a  large 
manufactory  in  Haslineden,  and  farmed  lands  there,  for  which  they  paid  700/. 
a  year,  besides  rates  and  taxes,  having  also  other  lands  in  the  same  township, 
of  which  they  were  joint  ^proprietors.     That  they  were  subject  in  re- 


spect of  the  said  property  to  suit  and  service  at  the  court  leet  held  at 
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Haslingden,  whicn  suit  and  service  they  actually  performed,  or  were  fined  when 
they  omitted  it.  That  they  also  jointly  occupied  a  warehouse  in  Manchester  as 
yearly  tenants,  and  there  sold  the  goods  manufactured  by  them  at  Haslingden. 
That  the  deponent  usually  came  to  Manchester  every  Monday  or  Tuesday,  and 
remained  there  for  the  purpose  of  his  said  business,  till  the  Saturday  following, 
when  he  returned  home ;  that  while  at  Manchester  he  slept  at  a  lodging-house ; 
that  no  person  slept  at  the  warehouse ;  that  he  had  no  servant  or  establishment 
in  Manchester,  except  at  the  warehouse ;  nor  was  he  assessed  to  any  rates  or 
taxes  in  Manchester^  except  in  respect  of  the  said  warehouse.     It  appeared  by 

(a)  No  motion  was  ever  made  to  make  the  rule  absolute,  Pilgrim  having  been  sent  up 
in  obedience  to  the  chairman's  warrant. 

(6)  It  appeared  by  the  affidavit  of  the  deputy  steward  of  the  leet,  that  the  manor  and 
township  of  Manchester  are  co-ezteosive. 
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affidayits  on  the  other  nde,  that  Mr.  Tamer  (who  Waa  the  chief  manager  of  the 
bosmesfl  in  Manchester,)  had  for  six  years  past,  occupied  ezclasively,  a  sitting- 
room,  and  bed-room  at  a  house  id  Manchester,  where  he  also  bowded,  being 
absent  only  at  the  intervals  of  time  mentioned  in  his  own  affidavit. 

Mr.  Turner  contended,  further,  that  the  fine,  if  any  could  be  imposed,  was 
ezcessiye ;  and  on  this  subject  it  appeared,  that  at  the  Manchester  court  leet, 
in  1808,  fines  of  20L  and  100/.  had  been  imposed  on  two  persons  respectively, 
for  refusing  to  take  the  office  of  oonstable ;  that  nei^er  of  those  parties  claimed 
any  exemption ;  that  both  fines  were  paid  but  the  latter  was  in  part  remitted ; 
and  that  at  that  court  another  person  was  fined  100/.  which  he  jpaid,  for  refusing 
the  same  office.  It  was  also  stated  by  the  deputy  steward  of  this  court  leet, 
that  persons  elected  to  the  office  of  oonstable  had  shown  great  reluctance  in 
*4901  ^^^^^P^^S  ^^  f  ^^^  ^^  population  of  Manchester  *and  the  duties  of  con- 
•*  stable  had  much  inoreiMed  since  1808 ;  that  many  merchants  who  for- 
merly had  dwelling-houses  in  Manchester,  had  ceased  to  reside  there,  and  to  be 
liable  to  serve  the  office  of  constable,  and  their  dwelling-houses  had  been  con- 
verted into  ware-houses ;  and  that,  unless  a  considerable  fine  were  imposed  upon 
persons  elected  by  the  leet  and  refusing  to  be  sworn,  it  would  be  difficult  to 
pro<mre  persons  to  execute  the  (^ee. 

Sir  F,  PoUock  and  Wightman  now  showed  cause.  The  question  of  resiancy 
was  very  fully  considered,  with  reference  to  the  duty  of  serving  the  office  of 
constable,  in  Rex  t;.  Adlard,  4  B.  A;  C.  772,  where  it  was  held  that  a  party  was 
not  an  inhabitant  liable  to  such  service  in  a  parish  where  he  did  not  sleep ;  and 
Abbott,  G.  J.  cited  2  Inst*  122,  where  it  is  said  that  <'  if  a  man  hath  a  house 
within  two  leets,  he  shall  be  taken  to  be  conversant  where  his  bed  is.''  Here 
the  party  sleeps  in  Manchester  every  night  in  the  week  but  two.  His  occa- 
sionally sleeping  in  Haslingden  cannot  excuse  him  from  serving  in  Manchester; 
if  that  were  so,  his  sleeping  in  Manchester  would  in  like  manner  exempt  him 
from  serving  in  Haslingden,  and  he  would  be  subject  to  neither  leet.  But  a 
man  may  be  liable  to  two  leets,  in  different  places.  In  Hex  v,  Poynder,  1  B. 
k  C.  178,  persons  holding  premises  in  London  parish,  frequenting  them  for  the 
porpose  of  business,  but  not  otherwise,  and  residing  in  the  country,  were  held 
liable  to  serve  the  office  of  overseer  for  the  parish ;  but  the  question  there 
turned  upon  the  word  ^'  householder,"  in  stat.  43  Elis.  c.  2.  As  to  the  fine, 
*4911  *  affidavits  show  sufficient  reason  for  fixing  it  at  the  amount  here 
-'  imposed. 

Sir  John  CampheU,  Attorney-General,  and  Colquhoun,  contrd.  Mr.  Turner 
is  clearly  a  resiant  in  Haslingden,  and  actually  serving  on  the  leet  there,  or 
fined  in  case  of  default.  He  cannot  be  resiant,  and  compellable  to  take  the 
office  of  constable,  in  two  places,  several  miles  apart.(a)  And,  if  so.  Rex  v. 
Adlard,  4  B.  &  G.  772,  must  be  considered  as  showing  that  he  ought  to  serve 
in  Haslingden,  and  not  in  Manchester,  where  he  is  a  mere  lodger  and  has  no 
house  in  respect  of  which  he  is  rated.  [Littledale,  J.  In  Cook  v,  Stubbs, 
Cro.  Jac.  584,  (see  Hawk.  P.  C  Book  2,  c.  10,  s.  12;  c.  11,  s.  3.  Vol.  iii. 
pp.  126,  163,  7th  ed.  1795,)  it  is  said  that  "none  can  be  of  two  leets;"  but  the 
question  there  did  not  relate  to  two  different  residences ;  it  was  whether  the 
lord  of  a  larger  leet  could  compel  the  attendance  of  the  resiants  in  a  smaller, 
which  was  locally  within  it.]  If  the  party  here  had  been  a  rated  householder 
in  Manchester  as  well  as  in  Haslingden,  the  case  might  have  presented  more 
difficulty.  [Littledale,  J.  Suppose  he  had  had  no  establishment  at  all  at 
Haslingden,  would  he  then  have  been  liable  to  serve  this  office  in  Manchester  ?] 
It  is  doubtful  at  least.  A  resident,  not  being  a  householder,  may  be  liable  to 
attend  the  leet ;  but  more  is  requisite  to  qualify  a  man  for  the  office  of  constable, 
which  carries  with  it  a  great  deal  of  power  and  trust,  and  to  which  a  man  who 
M  not  a  householder  may  not  be  considered  <'  idoneous/'     Then,  as  to  the 

(a)  HasliDgden  is  about  seventeen  miles  from  Manchester. 
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second  point ;  for  the  fine  of  300^.  is  at  all  events  ezoeasive.  The  steward,  who 
is  the  servant  '''of  the  lord,  acting  for  his  benefit,  cannot  fine  to  an  inde-  p^am 
finite  amount.  In  Com.  Dig.  Leet.  TN.  5.)  it  is  said  that  fines  imposed  ^ 
by  the  leet  ought  to  be  reasonable :  tne  highest  there  mentioned  is  40/. ;  and  it 
appears  to  have  been  considered  a  question  whether  5Z. ''  for  refusing  to  be  con- 
stable" was  excessive.  In  this  case  there  was  no  contempt,  but  a  bon&  fide 
question  as  to  the  liability.  If  the  party  had  been  indicted,  and  the  case  argued 
upon  a  special  finding  of  the  fects,  the  fine  would  have  been  only  nominal,  if 
the  Court  had  held  the  defendant  liable.  On  the  former  occasions  referred  to 
in  the  affidavits,  fines  of  20^.  and  lOOZ.  have  proved  sufficient. 

Lord  Denman,  C.  J.  This  rule  must  be  absolute.  I  have  not,  indeed,  any 
doubt  of  the  party  being  resiant  in  Manchester,  but  he  himself  appears  to  have 
had  a  strong  doubt  of  it,  and  such  questions  often  are  difficult.  The  fine  imposed 
was  unreasonable.  It  appears  by  the  affidavits  that  a  much  smaller  one  was 
found  effectual  twenty-seven  years  ago ;  and  it  is  impossible  not  to  look  with 
jealousy  at  fines  which  are  imposed  by  the  steward  for  the  benefit  of  the  lord. 

LiTTLEDALE,  J.  I  think  this  party  was  a  resiant  within  Manchester,  and 
that  he  was  a  proper  person  to  be  appointed  constable.  A  man  is  not  to  be  ex- 
empt from  such  an  office  because  he  chooses  for  his  convenience  to  live  occa- 
sionally at  a  distant  place.  But  I  think  that  the  fine  was  too  great.  I  do  not 
wonder  that  persons  show  an  unwillingness  to  serve  this  office;  but  the  largest 
sum  which  appears  to  have  been  hitherto  imposed  is  100/. ; '  and  I  think  300/. 
is  too  much  at  present,  although  *in  the  end  a  fine  to  that  amount  may  pKigo 
become  necessary.  As  to  the  sum  of  5Z.  mentioned  in  Com.  Dig.  from  ^ 
a  case  in  8  Rep.  (Griesley^s  Case,  8  Rep.  38.  a.,)  allowance  must  be  made  for  the 
difference  in  the  value  of  money  at  that  time ;  and,  if  the  appointment  was  in  a 
small  place,  a  low  fine  might  be  sufficient. 

Patteson,  J.  I  am  of  the  same  opinion,  on  the  ground  that  the  fine  is  too 
large ;  but  I  do  not  mean  to  say  that  the  rule  would  have  been  absolute  on  the 
other  ground.  It  is  not  necessary  to  decide  the  point  now',  but  X  do  not  see 
why  a  man  may  not  be  liable  to  half  a  dozen  leets.(a) 

Williams,  J.  I  also  think  the  rule  must  be  absolute.  As  to  the  liability 
to  serve,  if  Mr.  Turner  had  been  serving  the  office  of  constable  at  Haslingden 
at  the  time  of  the  appointment  in  question,  I  think  he  would  have  had  a  perfect 
exemption ;  but  that  this  is  not  the  case  here.  Rule  absolute. 


♦The  KING  agatmt  HALLS  and  MINSHULL,  Esquires,  Justices  of  ^.q. 
the  Peace  for  the  County  of  MIDDLESEX.  Saturday,  May  30.  L 

By  an  act  for  paving  and  lighting  a  parish,  a  certain  committee  was  empowered  to  dis- 
train for  rates,  and  to  sue  for  the  amount  if  there  w<u  no  tufficimt  dittreat.  The  Metro- 
polis Paving  act,  67  G.  3,  c.  zxiz.,  subsequently  passed,  by  sect  38,  enables  any  person 
having  the  control  of  the  pavements  of  any  parochial  or  other  district  within  the  juris- 
diction of  the  act  (of  which  districts  the  above  parish  was  one),  to  sue  for  the  recovery 
of  the  paving  rates,  and  it  imposes  no  condition  as  to  previous  distress.  It  further  pro- 
vides, that  former  paving  acts  shall  not  be  repealed,  but  that  commissioners  under  such 
acts  shall  retain  and  may  exercise  all  the  powers  and  authorities  thereby  conferred, 
and  may  act  upon  all  and  every  the  provisions,  clauses,  powers,  and  authorities  of  such 
acts,  or  of  this  act,  as  they  shcdl  find  expedient 

Held,  that  the  general  power  of  suing  given  by  the  Metropolis  Paving  Act  was  extended 
to  the  committee  established  under  the  local  act,  and  consequently  that,  in  bringing 

(a)  Littledale  J.  here  referred  to  Price's  case.  Sir  T.  Jo.  46,  (cited  6  Vin.  Abr.  Consta- 
ble (C),  pi.  8,)  where  a  party  actudUy  $ervmg  as  constable  in  B.,  was  exempted  from  dis- 
charging another  office  to  which  he  was  appointed  in  0.  until  the  office  of  constable 
in  B.  should  expure.  S.  C.  3  Keb.  627,  as  Rex.  v.  Rice.  See  Abdy's  Case,  Cro.  Car. 
685. 
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•   actions,  they  were  no  longer  restricted  to  the  case  in  which  no  sufficient  distress  could 
be  foond. 

By  Stat.  23  G.  3,  c.  90,  "  for  better  paving,  oleansing,  and  lighting,  the  parish 
of  St.  Martin  in  the  Fields/'  &c.,  the  sole  power  of  carrjing  the  several  pur- 
poses of  the  act  into  execution  is  given  to  the  vestrymen  and  a  committee  to  be 
appointed  by  them;  and,  by  sect.  23^  the  oonunittee  are  to  rate  the  inhabitants 
for  the  purposes  of  the  act. 

Sect.  32  enacts  that,  in  case  of  refusal  or  neglect,  on  demand,  to  pay  the 
money  assessed,  ''  it  shall  be  lawful  for  the  collector  or  collectors  of  the  said 
rates  or  assessments  to  collect  and  levy  the  money  which  shall  be  so  unpaid,  by 
warrant  under  the  hands  and  seals  of  any  two  of  his  Majesty's  justices  of  the 
peace  for  the  said  county  of  Middlesex,  or  city  and  liberty  of  Westminster,'' 
(such  justices  having  first  summoned  the  party,)  ''by  distress  of  the  goods  and 
chattels  of  the  party  so  refusing,"  &o. 

Sect.  33  enacts,  ''That  it  shdl be  lawful  for  the  said  committee,  or  any  seven 
or  more  of  them,  if  they  shall  think  fit,  where  no  sufficient  distress  can  be  made, 
to  direct  and  cause  an  action  or  actions  to  be  brought  and  prosecuted  in  any  of 
*4Q51  ^^®  Majesty's  courts  of  record  at  *  Westminster,  for  the  recovery  of  any  of 
J  the  said  rates  or  assessments;"  and,  upon  proof  of  demand  and  refusal  or 
neglect  of  payment,  the  committee  shall  be  entitled  to  a  verdict. 

A  dispute  having  arisen  respecting  the  election  of  the  committee  in  1834, 
several  of  the  inhabitants  refused  to  pay  a  rate  made  and  signed  by  nine  of  the 
committee.  Summonses  to  attend  before  the  magistrates  were  served  on  five 
of  the  persons  refusing ;  and  finally  the.  defendants,  being  two  such  magistrates, 
declined  to  issue  distress  warrants,  assigning  for  reason  their  doubts  as  to  the 
validity  of  the  election.  In  Michaelmas  term  last,  Sir  James  Scarlett  obtained 
a  rule  to  show  cause  why  a  mandamus  should  not  issue,  directing  the  two  magis- 
trates to  issue  warrants  of  distress  for  enforcing  payment  of  the  sums  rated  upon 
the  five  persons. 

Sir  John  Campbell^  Attorney-General,  and  Hatty  now  showed  cause.  The  rate 
is  not  legal,  the  committee  not  beinff  duly  elected.  (The arguments  on  this  point 
are  omitted.)  Supposing  it  legal,  uie  Court  will  not  compel  the  magistrates  to 
do  that  which  mav  subject  them  to  the  risk  of  an  action.  It  appears  that  they 
entertained  a  doubt  as  to  the  legality  of  the  rate,  which  is  enough.  The  pro|  •  r 
remedy  for  recovery  of  the  rate  is  an  action  at  law.  [Lord  I)£NMAN,  C.  J. 
That  is  given  only  where  there  is  no  sufficient  distress.]  The  stat.  57  G.  3,  c 
*49f>1  ^^'  (local  and  personal,  public)  s.  38,(a)  gives  a  ''^ight  of  action  in 
J  any  court  of  law  or  court  of  requests,  without  any  restriction  as  to  pre- 
vious distress. 

(a)  Stat.  67  O.  3,  c.  zziz.,  entitled  "An  Act  for  better  paving,  improying  and  regulating 
the  Streets  of  the  Metropolis,*'  &c.  Sect.  1,  enacts,  "  That  this  act  and  the  proTisions 
herein  contained  shall  extend  to  all  streets  and  public  places  which  are  now  paved,  or 
which  may  be  hereafter  paved,  within  the  cities  of  London  and  Westminster  and  Borough 
of  Sonthwark,  and  any  other  parts  of  the  metropolis  which  are  included  within  tibe 
weekly  bills  of  mortality,''  Ac. 

Sect.  38  enacts,  "  That  it  shall  be  lawful  at  any  time  or  times  hereafter  for  the  commis- 
sioners or  trustees,  or  other  persons  having  the  control  of  the  pavements  of  any  parochial 
or  other  district  within  the  jurisdiction  of  this  act  (if  they  shall  think  it  expedient),  in  the 
name  or  names  of  their  treasurer  or  treasurers,  clerk  or  clerks  for  the  time  being,  or  of 
any  person  or  persons  appointed  by  them  to  collect  or  receive  any  rate  or  rates,  assess- 
ment or  assessments,  made  or  to  be  made  for  or  towards  the  charges  of  paving  or  repair- 
ing the  pavement  of  the  streets  or  public  places  in  any  such  parochial  or  other  district, 
either  exclusively  or  jointly  with  or  for  any  other  objects  or  purposes,  to  bring  or  cause 
to  be  brought  any  action  or  actions  of  debt,  or  special  action  on  the  case,  or  other  action 
or  actions,  in  any  of  his  Majesty's  courts  of  record  at  Westminster,  or  to  proceed  in  any 
court  of  requests,  or  other  court  whatever  (for  the  recovery  of  debts  above  or  under  5/.) 
within  the  jurisdiction  of  which  the  said  messuages  or  hereditaments  in  respect  whereof 
such  rates  or  assessments  shall  be  made,"  [ne]  "  or  wherein  the  person  or  persons  or 


236  Bex  v*  Halls.     T.  T.  1835.  [496 

*Sir  W.  W.  FoUett  and  ChcmneU,  oontii.  The  action  does  not  lie,  r^g- 
under  23  Gr.  4,  c.  90,  s.  83,  unless  there  be  no  sufficient  distress;  and  ^ 
here  that  does  not  appear.  Stat.  57  Ot.  3,  c.  zziz.  does  not  repeal  the  previous 
act }  it  expressly  reserves  ih»  powers  of  previous  local  acts^  by  sect.  138.  Now 
the  commissioners  had,  under  stat  28  Qt.  3^  o.  90,  s.  33,  a  limited  power,  in  case  only 
of  want  of  distress :  the  subsequent  act  cannot  be  understood  to  substitute  ao 
unqualified  power.  Even  supposing  that  -ihe  action  were  maintainable,  there  ii 
no  general  rule  that  this  Court  wiU  not  grant  a  mandamasan  any  case  where 
«n  action  would  lie.  (They  then  proceeded  to  argue,  that  the  mandamus  would 
be  the  more  convenient  remedy;  and,  further,  tliAt  die  election  of  the  commit- 
tee was  valid.) 

Lord  Denman,  0.  J.  This  rule  must  be  discharged^  oh  the  simple  gnrnnd 
that  Stat.  57  G.  3,  o.  zziz.  a.  88,  gives  a  better  remedy.  That  section  seemB 
almost  framed  for  the  purpose  of  preventing  the  circuitous  mode  of  r^igg 
proceeding  by  application  to  this  Court  tot  a  mandamus.  It  is  much  *- 
better  that  the  case  should  be  tried,  and  the  opinion  of  the  Court  bo  obtained, 
by  that  means,  than  that  the  Court  should  be  put  in  motion  to  compel  magis^ 
Irates  to  do  that  which  may  subject  them  to  actions  oi  trespass,  in  which  the 
t»me  question  must  be  ultimately  discussed. 

LiTTLEDALB,  J.  It  Is  Suggested  that,  even  if  the  action  does  lie,  it 
would  be  more  convenient  to  issue  the  uMmdamus ;  and  it  is  true  that  by  that 
proceeding  all  the  money  might  be  raised  under  a  number  of  distress  warrants; 
It  is  possible  that  on  such  distresses  being  levied,  one  action  onlj  might  be 
brought,  and  the  rest  might  abide  the  result ;  but  it  is  also  possible  that  every 
person  might  hold  out,  and  as  many  actions  be  brought  as  there  were  wananta 
It  is  not  to  be  ezpected  that  the  Court  will  direct  distress  warrants  to  be  issued^ 
When  actions  may  be  brought  for  the  money,  which  will  raise  the  question  ae 
e&ctually  as  actions  of  trespass  against  the  justices.     Then  it  is  urged  that  the 

either  of  them  against  whom  such  action  or  actions  or  other  proceedings  maj  be  brought 
shall  reside,  and  against"  ..."  any  other  person  or  persons  liable  to  paj  the  sum  or 
sums  of  money  for  or  in  respect  of  or  by  virtne  of  any  rates  or  assessments  made  for  or 
tottrards  the  expenses  of  paving,"  &c.  (as  above)  "  by  virtue  of  any  local  act  or  acts  of 
parliament  relating  to  such  parochial  or  other  district,  or  by  virtue  of  this  act,  for  the 
recovery  of  the  sum  or  sums  of  money  dutt"  from  any  "  person  or  persons  liable  to  pay 
the  same  by  virtue  or  in  respect  of  any  such  rates  or  assessments ;  and  that  In  any  snch 
action,"  (a  general  form  of  declaration  is  then  given) ;  "  and  that  it  shall  only  be  neces- 
sary for  such  plaintiff  or  complainant  to  produce  any  such  rate  or  rates,  assessment  or 
assessments,  and  to  prove  that  the  person  or  persons  against  whom  such  action  or  actions 
or  other  proceedings  shall  be  brought,"  Stc.  "  was  or  were  the  person  or  persons  mentioned 
in  such  rate  or  assessment,  or  liable  to  the  payment  thereof  by  virtue  of  any  local  act  or 
acts  of  parliament,  or  of  this  act,  to  entitle  such  plaintiff  or  complainant  to  recover"  the 
whole  sum  proceeded  for.  And  full  costs  are  given  to  the  plaintiff,  if  he  shall  recover  the 
sum  proceeded  for  or  any  part  thereof. 

Sect.  138,  provides,  "  That  neither  any  act  or  acts  of  parliament  relating  either  excln- 
Bively  to  the  paving  or  repairing  the  pavements  of  the  streets  or  public  places  in  any  pa- 
rochial or  other  district  within  the  jurisdiction  of  this  act,  or  relating  thereto  jointly  with 
any  other  object  or  purpose,  nor  any  clause,  matter  or  provision  therein  contained,  shall  be 
hereby  repealed  ;  but  that  the  commissioners,  trustees  or  other  persons  by  any  such  local 
act  or  acts  of  parliament  vested  with  the  control  or  superintendence  of  the  pavement  of 
the  streets  and  public  places  in  every  such  parochial  or  other  district,  shall  retain  and  may 
ezerci^  all  and  every  the  powers  and  authorities  by  all  and  every  such  local  act  and  acts  of 
parliament  conferred  upon  them  or  any  of  them ;  and  that  they  may  from  time  to  time 
and  at  all  times  either  act  under  and  upon  all  or  any  of  the  provisions,  clauses,  powers, 
and  authorities  of  such  act  or  acts  of  parliament  or  under  any  of  the  provisions,  clauses, 
powers  and  authorities  of  this  act,  as  they  from  time  to  time,  upon  each  emergencj  or 
each  particular  occasion,  may  think  proper  and  deem  most  expedient ;  but  subject  never- 
theless to  all  the  provisions  contained  in  this  act  as  to"  the  appointment  of  surveyors  of 
the  pavement,  the  means  provided  for  compelling  the  speedy  and  effectual  reparation  of 
imperfect  pavement  in  streets,  kc.  within  the  jurisdiction  of  the  act,  the  regulation  and 
improvement  of  such  streets,  and  the  removal  and  prevention  of  nuisances  and  obstruc- 
tions. 
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power  nader  stat.  2S  Or.  d,  o.  90,  b.  S8,  is  restricted  to  cues  where  there  is  no 
distress ;  bat  stat.  57  O.  9,  c.  xxiz.  s.  S8,  gires  an  unrestricted  power,  and  is 
a  later  act :  it  therefcyr^  remores  the  previous  restriction. 

Patrsqit,  J.  I  am  entirely  of  the  same  opinion,  upon  the  thirty-eishth 
section  of  stat.  67  6.  3,  o.  xxiz.  This  is  a  paying  committee,  consisting,  if  it 
be  legally  eleeted,  of  **  persons  having  the  control  of  the  pavements"  of  a  pa- 
rochial district  within  the  Juriediotion  of  the  act.  That  gives  power  to  them  to 
*4991  ^^^^  ^^®  action,  '^'if  they  shall  think  it  expedient ;  and  it  is  subsequent 
^  to  the  act  which  ^ves  only  the  restricted  power.  It  is  urged  that  the 
later  act  is  not  applicable  where  an  earlier  local  act  sives  a  power  to  sue :  but  I 
think  that  this  argument  is  not  oovreot,  and '  that  the  later  act  has  the  effect  of 
enlarging  t||e  power  where  the  earlier  act  gives  only  a  restricted  power.  There 
is  therefore  a  remedy  by  action. 

Williams,  J.  I  am  of  the  same  opinion.  It  has  loQg  been  a  rule  that  the 
Oourt  is  not,  upoQ  slight  rrounds,  to  issue  a  mandamus  to  magistrates,  especially 
if  it  will  probably  have  the  effect  of  subjecting  them  to  an  action.  Now  the 
whole  question  is  open  to  discussion  upon  the  proceeding  given  by  stat.  57  G. 
8,  e.  zxix.  8.  38.  I  agree  in  the  construction  put  upon  that  statute ;  and,  as 
there  is  a  reasonable  doubt  with  respect  to  the  right,  we  will  not  force  the  mag- 
istrates to  become  defendants  in  actions  of  trespass.  Rule  discharged. 


•f^nm  *The  BUNG  againtt  The  Justices  of  the  Townand  County  of  the  Tqwq 
^""J  of  NOTTINGHAM.     Monday,  June!. 

The  Btat.  4  ft  5  W.  4,  e.  48,  s.  1,  does  not  entitle  rate-payers  to  take  part  in  the  allowanco 
at  sessions  of  accounts  charged  upon  the  connty  rate,  nor  to  inspect  the  items  at  the 
time  of  sach  allowance;  the  statute  not  altering  the  nature  of  the  authority  by  which 
the  allowance  is  to  be  made,  but  merely  directing  that  the  bnsiAeBB  shall  be  transacted 
in  public. 

And  the  Court  will  not  grant  a  mandamus  for  such  inspection,  on  affidavit  by  a  rate- 
payer, suggesting  that  the  accounts  had  been  examined  by  the  justices  at  a  private 
meeting,  preriously  to  the  examination  in  open  court,  and  alleging  that  the  applicant 
demanded  an  inspection  of  the  accounts  at  the  sessions,  and  offered  evidence  to  shew 
the  impropriety  of  some  of  the  charges,  but  was  not  allowed  to  interfere  \  and  adding 
that  he  could  now  impugn  the  charges,  if  allowed  the  iospection. 

At  the  quarter  sessions  for  the  town  and  county  of  the  town  of  Nottinghami 
held  on  the  30th  of  April,  1835,  the  justices  in  open  court,  pursuant  to  notice 
duly  given,  proceeded  to  the  consideration  of  the  bills  and  accounts  of  charges 
and  disbursements  to  be  defrayed  out  of  the  county  rate  for  the  said  town  and 
county ;  the  clerk  of  the  peace  stating  that  they  had  been  previously  examined 
by  some  of  the  justices  at  a  private  meeting.  SbiltQn>  a  rate-payer,  being  presh 
ent  at  the  sessions,  required  to  be  permitted  to  inspect  the  items,  and  offered  to 
give  information  to  shew  the  impropriety  of  the  allowance  of  some  of  them ; 
bat  the  justices  refused  to  permit  him  to  inspect,  or  to  give  the  information,  or 
to  interfere  with  the  allowance  of  the  accounts  in  anv  way.  On  affidavit  of  the 
above  facts  by  Shilton,  who  deposed  further  that,  if  he  were  allowed  the  in-* 
spection,  he  could  establish  the  impropriety  of  several  of  the  charges,  G.  T, 
Whiu,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  mandamus  to  the  justices 
to  permit  Shilton  to  inspect  and  examine  and  to  have  copies  or  extracts  of  the 
several  bills  and  accounts,  vouchers  and  papers,  exhibited  to,  and  allowed  and 
passed  by  them. 

Sir  John  Camphelly  Attorney-General,  and  AnuMy  now  shewed  cause.    Tha 

*5011  ^^^*  4  &  5  W.  4,  c.  48,  s.  l,(a)  *does  not  vary  the  jurisdiction  by  which 

^  the  aoQOunts  are  to  be  allowed,  but  merely  directs  that  the  business  shall 

(a)  Which  after  reciting  that  doubts  have  arisen,  whether  it  is  requisite  that  the  busi- 
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be  transacted  publicly.  The  persons  who  are  to  transact  it  are  the  same  as  before 
the  statute.  There  is  nothing,  in  the  statute^  to  give  to  the  allowance  the  na- 
tore  of  a  contentuoos  proceeding,  or  to  authorise  rate  payers,  or  other  specta- 
tors, to  interfere  by  evidence  or  othenrise.  The  intention  was  meroly  to  impose 
upon  the  justices  such  a  check  as  might  be  the  consequence  of  the  public  na- 
ture of  the  procedings.  The  bills  which  are  allowed  become  part  of  the  order 
of  allowance,  and  are  matters  merely  for  the  cognisance  of  those  who  make  the 
order.  Even  admitting  the  applicant  to  have  the  risht  of  objecting  to  the 
allowance,  this  is  not  the  proper  application :  he  should  have  asked  for  a  manda- 
mus commanding  the  justices  to  hear  his  objections;  or  that  he  might  he 
allowed  now  to  inspect  the  bills  for  the  purpose  *of  making  such  objeo-  rt^M 
tions ;  but,  if  that  were  the  application,  it  would  have  been  necessary  for  '- 
the  applicant  to  shew  that  he  had  made  a  demand  that  he  might  inspect,  or  he 
heard,  at  some  other  time  than  that  at  which  the  justices  were  assembled  at 
quarter  sessions;  for  he  had  no  right  to  take  a  part  in  their  proceedings  then; 
and  that  is  all  which  he  has  hitherto  demanded. 

G.  T,  White,  control.  This  is  an  attempt  to  evade  the  provisions  of  the  sta- 
tute. Such  an  audit  of  the  accounts  is  public  in  form  only.  Independently  of 
the  late  act,  the  rate  payers  have  a  right  to  demand  the  inspection  of  the  rates: 
Rex  V.  The  Justices  of  Leicester,  4  B.  &  C,  891 ;  S.  C.  7  D.  &  R.  870.  And 
that  case  shews  that,  if  as  suggested  on  the  other  side,  this  rule  be  too  large  in 
its  terms,  the  Court  will  mould  it  so  as  to  meet  the  justice  of  the  case.  There 
it  was  ruled  that  a  mandamus  should  not  issue,  tUl  inspection  had  been  de- 
manded of  the  justices  at  quarter  sessions;  but  here  that  condition  has  been 
performed. 

Lord  Penman,  C.  J.  This  rule  must  be  discharged.  The  applicant  requires 
to  be  be  permitted  to  inspect  the  accounts  allowed  by  the  order  of  the  justices; 
but  it  does  not  appear  that  he  will  not  have  that  inspection  upon  demand :  he 
could  not  have  it  with  propriety  at  the  time  when  he  demanded  it.  If  Bex  v. 
The  Justices  of  Leicester,  4  B.  &  C.  891,  (S.  C.  7  D.  &  R.  370,)  be  good  law, 
the  present  case  is  not  brought  within  it,  for  no  demand  has  been  made  which 
could  be  complied  with. 

^LiTTLEDALE,  J.     I  am  of  the  same  opinion.     The  course  of  the  n^n^ 
Court  has  always  been  not  to  issue  a  mandamus  till  a  proper  demand  '- 
has  been  made. 

Patteson,  J.  According  to  the  principle  contended  for  by  the  applicants, 
all  the  rate  payers  would  become  the  auditors  instead  of  the  justices.  The  star 
tute  prescribes  merely  that  the  justices  are  to  perform  their  functions  in  this 
respect  in  open  court. 

CoLERiBQE,  J.  The  practice  contended  for  would  strip  the  justices  of  their 
jurisdiction.  The  statute  simply  changes  the  place  where  the  discussion  is  to  be: 

ness  relating  to  the  assessment,  application,  or  management  of  the  count  j  stock  or  rate, 
and  of  the  funds  in  aid  thereof,  should  be  carried  on  and  transacted  by  the  justices  as- 
sembled publicly  and  in  open  court  at  general  or  quarter  sessions,  or  any  adjournment 
thereof,  and  that  a  practice  hath  in  some  counties  prevailed  of  transacting  such  business 
in  private,  which  hath  been  foand  inexpedient :  for  the  removal  of  such  doubts,  and  pre- 
venting of  such  practice  for  the  future,  declares  and  enacts,  "  that  from  and  after  the  pftss- 
ing  of  this  act"  [August  13th,  1834]  "  aJl  business  appertaining  to  the  assessment,  applic^ 
tion,  or  management  of  the  countj  stock  or  rate,  or  of  any  fund  or  funds  used  or  applied 
in  aid  thereof  or  contributing  thereto,  or  to  any  matter  or  things  whereby  or  in  respect 
whereof  the  said  county  stock  or  rate  is  or  may  be  chargeable  by  law,  which  by  any  bU- 
tute  or  statutes  now  in  force  the  justices  of  the  peace  for  that  part  of  Great  Britain  called 
England  are  authorised  and  directed  to  do  and  transact  at  the  general  or  quarter  sessions 
or  at  any  adjournment  thereof,  shall  be  done  and  transacted  publicly  and  in  open  court 
at  such  general  or  quarter  sessions,  or  adjournment  thereof,  and  not  otherwise ;  and  that  no 
order  of  such  justices  relating  to  the  matters  aforesaid  shall  be  binding  or  effectual  unless 
the  said  order  shall  have  been  made  and  the  business  relating  thereto  shall  have  been 
done  and  transacted  publicly  and  in  open  court  as  aforesaid." 
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it  mnst  now  be  in  public^  and  not  in  private.    This  application  ffoes  too  &r : 
even  supposing  it  to  be  right  in  principle^  the  proper  coarse  has  not  been  adopted. 

Rule  discharged  with  costs. 


The  KING  againa  STBETCH  and  Others.  Tuesday,  June  2. 

A  witness  subpoenaed  to  give  evideace,  on  the  indictment  tried  December  11  th,  made  de- 
fault :  Held,  that  it  was  too  late  to  move  for  an  attachment  in  Easter  term  following. 

If  a  cause  be  called  on,  quaere,  whether  a  witness  can  be  attached  for  contempt  in  not 
attending,  who  has  not  been  regularly  called  on  his  subpcena. 

This  was  an  indictment  for  a  nuisance.  A  person  of  the  name  of  Auriol  was 
served  with  a  subpcena,  on  the  part  of  the  prosecution,  on  the  5th  of  December^ 
1834,  to  give  evidence  at  the  Middlesex  Quarter  Sessions,  to  be  held  on  the  11th. 
The  witness  did  not  appear,  and  the  defendants  were  acquitted  on  the  last-men- 
tioned day.  G,  T,  Witte,  in  Easter  Term  last,  obtained  a  rule,  calling  upon 
Auriol  to  show  cause  why  an  attachment  bhould  not  issue  against  him  for  con- 
*5041  ^°^P^*  *^^  ^^®  affidavits  in  support  of  the  rule  (sworn  April  23d  and 
-*  April  28th,  1835),  it  was  alleged  that  Auriol  was  a  material  witness,  that 
the  defendants  were  acquitted  in  consequence  of  his  absence  and  that  of  others, 
and  that  he  was  called  upon  his  subpcena.  The  affidavits  also  stated  what  facts 
Auriol  was  called  to  prove.  The  affidavits  in  answer  stated  that  Auriol  was  not 
regularly  called  on  his  subpoena. 

Wi  (Markton  now  shewed  cause.  First,  the  evidence  was  not  material.  (The 
argument  as  to  this  is  omitted.)    Secondly,  the  witness  was  not  called  on  his  sub- 

SDua,  and,  therefore,  cannot  be  attached  for  contempt ;  Malcolm  v.  Bay,  3  B. 
oore,  222.  Patteson,  J.  held  this  a  fatal  objection,  upon  an  application  for  an 
attachment  against  another  witness  on  the  same  indictment,  in  Hilary  term  last, 
Rex  V,  Stretch,  3  Dowl.  P.  C  368 ;  S.  C.  as  In  re  Joseph  Jacobs,  1  WoU.  123, 
though  Barrow  v.  Humphreys,  3  B.  &  Aid.  598,  was  there  cited.  Dixon  v,  Lee, 
1  Cro.  M.  &  R.  645;  5  Tyr.  180;  3  Dowl.  P.  C.  259,  in  the  Exchequer,  is 
against  the  objection ;  but  that  was  an  earlier  case.  But,  thirdly,  the  applica- 
tion is  at  any  rate  too  late ;  1  Tidd's  Pr.  807, 808,  (9th  edit.)  The  prosecutor 
should  have  applied  in  Hilary  term,  as  he  did  in  the  case  of  the  other  witness. 

G.  T.  White,  contr&,  as  to  tlie  objection  from  the  witness  not  being  called, 
relied  on  Barrow  v,  Humphreys,  3  B.  &  Aid.  598,  and  Dixon  v.  Lee,  1  Cro.  M. 
&  R.  645;  5  Tyr.  180;  3  Dowl.  P.  C.  259 ;  and  argued  that,  in  the  former 
case  of  Bex  v.  Stretch,  3  Dowl.  P.  C.  368 ;  S.  C.  as  In  re  Joseph  Jacobs,  1  Woll. 
123,  there  was  an  answer  on  the  merits.  And  he  contended  that  the  application 
was  early  enough. 

*5051  ^^T^^  DsNBfAN,  C.  J.  It  is  not  necessary  to  notice  the  disputed  ques- 
^  tion  of  law.  Perhaps  the  Court  of  Exchequer  was  right  in  saying  that 
B  contempt  is  committed  simply  by  the  neglect  of  a  witness  to  attend.  But, 
however  that  may  be,  in  the  present  case  the  proper  time  for  making  this  appli- 
cation had  elapsed :  in  the  case  of  the  other  witness  the  application  was  properly 
made  in  Hilary  term.  The  party  complaining  in  stfch  a  case  should  come  at  the 
earliest  opportunity. 

LiTTLEDALE,  J.,  concurrcd. 

Patteson,  J.  I  am  quite  of  the  same  opinion.  With  respect  to  the  former 
case  decided  by  me,  and  which  is  the  latest  in  order  of  time,  the  previous  deci> 
sion  of  the  Court  of  Exchequer  was  not  then  brought  to  my  attention.  If  it 
had  been,  I  should,  perhaps,  have  felt  less  confidence.  Barrow  v,  Humphreys, 
3  B.  &  Aid.  598,  is  distinguishable.  There  it  was  ascertained  that  the  witness 
was  not  in  Court ;  and  the  plaintiff  did  not  choose  to  go  to  the  expense  of 
swearing  the  jury  and  bein^  nonsuited.  If  you  fix  a  witness  with  the  fact  of 
absence;  I  cannot  say  that  it  is  necessary  that  the  cause  should  be  called  on.  If 
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it  be  called  oiiy  tlie  noet  eoaveoient  ooone  w  ib»t  tbe  witness  ebofild  be  cdkd 
on  his  snbpcDDa. 

Williams,  J.  I  will  not  decide  on  the  question  of  law ;  though  I  am  in- 
clined to  distinguish  as  my  brother  Patteson  has  done.  But  here  the  prosecutor 
haS;  at  any  rate,  not  been  prompt  enougL  Rule  discharged. 


^he  Mayor  and  Burgesses  of  DEVIZES  ayatnU  CLARK.     r*fjM 
Thnriday,  June  4t.  "^ 


It  is  the  privilege  of  a  jaiy  to  decline  finding  anj  other  than  a  general  verdict ;  and,  there- 
fore, if  the  judge  explains  to  them,  and  thej  clearly  understand,  that,  in  the  absence  of 
a  particular  fact,  the  plaintiff's  right  to  recover  wUl  depend  on  a  doubtful  legal  ques- 
tion, and  the  judge  requests  them  to  find  that  fact,  if  satisfied  of  its  existence,  but  they,  ne- 
vertheless, give  a  verdict  for  the  plaintiff  generally,  and,  on  being  pressed,  refuse  to 
find  the  particular  fact,  the  court  will  not  set  aside  the  verdict. 

Action  on  the  case.  The  plaintiffs  declared  that  they  were  possessed  of  a 
market,  on  Thursdays,  at  Devizes,  and  that  it  was  the  duty  of  persons  who  sold 
butcher's  meat  at  Devizes  on  market  days  to  expose  it  for  sale  on  certain  stalls 
appropriated  by  the  plaintiffs  for  that  purpose,  paying  the  plaintiffs  a  reasonable 
sum,  to  wit  Is.  Qd.  for  the  use  of  each  stall,  and  not  to  expose  meat  for  sale  on 
such  market  days  in  any  place  in  Devizes  other  than  the  plaintiffs'  stalls ;  and 
that  the  defendant,  not  regarding  his  duty,  on  divers  market  days  sold  butcher's 
meat  in  his  own  house  in  Devizes,  and  refVised  to  pay  the  plaintiffs  for  the  use 
of  their  stalls.    Flea,  not  guilty. 

On  the  trial  before  Williams,  B.,  at  the  Salisbury  Lent  assizes,  1884,  the 
plaintiffs  proved  that  they  were  possessed  of  an  ancient  market :  that,  with  very 
few  exceptions,  all  persons  selling  butcher's  meat  on  Thursday  in  the  town  had 
always  sold  it  at  the  plaintiffs'  stalls,  paying  stallage  for  the  same ;  and  that, 
in  1803  and  1816,  actions  having  been  brought  against  certain  persons  for  sell- 
ing butcher's  meat  on  market  days  at  their  own  houses  in  Devizes,  instead  of 
the  plaintiffs'  stalls,  the  defendants  in  those  actions  had  allowed  judgment  to  go 
by  default  and  had  paid  the  costs.  For  the  present  defendant  it  was  contended 
that  the  possession  of  an  ancient  market  (wnich  it  was  admitted  the  plaintiffs 
had  *proved)  did  not  necessarily  carry  with  it  the  right  to  prevent  per-  r^n^Q-^ 
sons,  who  lived  within  the  town,  from  selling  at  their  own  houses  on  *- 
market  days;  Mosely  v.  Walker,  7  B.  &  C  40  j  that  a  right  to  prevent  such 
dealings  within  the  town  could  only  be  established  by  proof  of  a  custom  to  that 
extent ;  and  that  the  evidence  in  the  present  case  was  insufficient  to  establish 
the  custom,  there  appearing  ah  instance  or  two  in  which  a  butcher  had  dealt  at 
his  own  house  on  market  days.  The  learned  judge  told  the  jury  that,  as  it  was 
still  a  matter  of  legal  doubt,  whether  or  not  the  right  to  an  ancient  market 
carried  with  it  the  right  to  prevent  parties  from  selling  in  their  own  houses 
within  the  town  on  market  days,  and  as  the  plaintiffs'  right  to  an  ancient  market 
was  admitted,  he  wished  the  jury,  with  a  view  to  prevent  further  discussion 
between  the  parties,  to  find  expressly,  if  they  thought  the  evidence  warranted 
such  a  finding,  whether  there  was  any  cwtam  in  Devizes  to  preclude  the  sale  of 
butcher's  meat  on  market  days  in  any  part  of  the  town  except  on  the  plaintiff' 
stalls.  Upon  thi^  some  of  the  jurymen  entered  into  a  conversation  with  the 
leailied  Judge,  from  which  it  appeared  that  they  understood  the  effect  of  his 
observations  as  to  the  point  left  to  them.  After  retiring  for  a  short  time  they 
found  a  verdict  for  the  plaintiffs  generally.  The  following  conversation  then  took 
place  between  the  learned  Judge  and  the  foreman  : — Williams,  B.  ^*  Then, 
gentlemen,  you  find  that  in  vour  judgment  there  has  been  an  immemorial 
usage  for  the  corporation  to  demand  and  receive  this  stallage  for  meat  in  the 
market,  and  that  there  was  no  right  on  the  part  of  individoals  to  sell  in  a  house 
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*5081  ^  ^^P  ^^^  ^^  ^^  "^market."  Tlie  EoxemMi.  '^  Tlutt  is  not  ow  yerdiot : 
^  om  T^ict  ^  for  the  plaintiffa ;  the  right  to  the  mai^  ia  acknowledged 
on  all  hands;  of  conjse  our  verdict  is  to  say,  that  the  defendant  had  not  a  right 
to  do  what  he  U  charfffsd  with  doing/'  WiUiamS;  ?.  Then  you  farther  ^d, 
that  the  defendant  had  no  right  ?"  Tbe  Foreman.  <'  X  would  rather  not  add 
any  words."  In  the  coiiprae  qt  the  conyer^ation,  t^e  lean^ed  Judge  said  that  a^ 
express  findii^  might  prevent  &rther  liti«^9i^  and  the  foremi»i  said  thfi,t  the 
jury  had  heen  guided  by  the  Domarks  of  ms  lordship;  but  that  they  desired  to 
add  nothing  to  their  yerdiojb.  A  general  verdict  was  then  takei^  for  the  plaintJiSs. 
In  Easter  term.  1834|  Merew€(the;r,  Serjt.,  obtained  a  n4e  to  show  oause  why 
the  verdict  shoved  AOtt  he  set  aaide^  ai^id  %  new  trial  h^  o;i  the  g^round^  chieflyi 
of  oncertidnty  in  the  findhi^  of  the  jpry* 

Sir  W»  W.  FoUeUiid  j!?ui^Zm>;9»^  3ir ho  showed  caose^  proposed  to  eatahUshthf^ 
the  right  to  im  ancieiU  market  necessarily  oarries  with  jit  the  right  to  pcevent 
persons  from  aelling  on  maket  days  in  any  place  other  tha,n  that  appointed  for 
the  market ;  h\it  the  ,Coui;t  co^odGned  them  to  the  ^nestion  ai^ng^oii  the  conduct 
of  the  }uij  in  jiving  the  present  verdict 

As  to  this,  they  contended,  first,  that  it  is  the  privilege  of  a  jury  to  give,  li  ikej 
please,  a  g^s^ral  verdict  only;  and  that,  unless  theyil^  oontumelio^lv(a)  with 


^MQ-i  ^1^0  ^directions  of  the  judge,  such  a  verdict  will  be  yipheld  by  the  Court. 
J  In  Davies  v,  Lowj^des^  1  New  Ca.  619^  upon  the  trial  at  bfir  c^  a  writ  of 
right,  tUe  tenant  churned  to  hold  the  property  in  dispute  under  a  will;  but  th^ 
Court,  vrith  ^  ^ew  to  render  superfluous  funy  question  .as  to  the  effect . of  the  wijl, 
requested  the  members  of  the  grand  assize,  before  considering  the  general  ver- 
dict^ to  £nd  whether  or  ^ot  the  demandant,  who  claimed  as  heir  of  the  blood  Oif 
the  person  last  seised,  had  established  her  pedigree  to  their  satisfaction.  Th^ 
members  of  Uie  ^eand  assize  found  a  general  verdict  for  the  tenant,  <aad  refused 
to  egress  any  opinion  upgm  the  deman4a,i;it's  pedigree ;  and^  though  a  bill  of 
exceptions  was  tendered  on  otjher  pounds,  neither  the  counsel  nor  the  Couj^ 
excepted  to  Ijie  general  verdict.  Sut^  secondly,  M^9  j^ry  in  th^s  ca,se  have  in 
efiect  found  the  custom  put  to  them.  When  they  understood  from  the  learned 
jadfe  that  it  was  doubtful  whether  the  right  to  the  ancient  mai;ket  would  of 
itself  entitle  the  plainti&s  to  prohibit  the  sale  of  butcher's  meat  (^^  market  day^ 
io  any  place  other  than  the  market,  hut  that  the  existence  of  a  custom  to  thi^t 
efiect  would  prevent  f^rth^r  discn^aionj  their  finding  that  <<  the  defendant  had 
not  a  rikght  to  do  wJiat  he  was  charged  with  doing/'  necessarily  in^lied  that  they 
considered  the  custom  established  ^  proof;  for  unless  they  considered  tjhe  cus- 
tom so  established^  the  defendant  97»^Ar,iS0OQrding  to  the  direction  of  the  learned 
judge,  have  had  a  right  to  dp  y^l^i  he  :^as  changed  with  doing. 
*5101  *-5^^»  contri.  It  does  not  appear  but  th^t  the  jury  gave  their  ver- 
•I  diet  on  the  ground  of  the  phtintiff 's  haying  been  shewn  to  be  in  posses- 
sion of  the  market.  upKi  on  the  sopposition  that  this,  of  itself,  established  the 
right  claimed  by  them  ^g^nst  the  defendant,  ^o  shew  that  the  jury  fou,nded 
their  verdict  on  the  fact  of  the  custom  having  been  proye4>  ^  should  appear  th^t 
they  were  directed  to  jBnd  for  t^e  plaintifEs  or  the  .defendant  ^co^rding  as  such 
fact  was  or  was  not  proved.    Sut  this  does  not  appe^- 

Lord  Penman,  C.  J.  !i;he  plaintiff  is  entitled  to  mainti^in  this  verdict,  if  it 
was  rightly  given,  and  there  is  nothing  to  shew  that  it  was  not.  It  appears  that 
the  learned  Jndge  expUined  ,to  the  jury  that  the  question  of  law,  whether  the 
mere  possession  qf  the  ancient  market  was  of  itselj  enough  ^entitle  the  plain* 

(a)  "Also  if  a  judge,  for  the  hotter  direction  and  information  of  a  jury,  shall  ask.thefn 
their  opinions  concerning  such  a  particular  fact,  and  they  shall  refuse  to  answer  him,  fu\d 
obstinately  insist  to  deliver  in  their  verdict  as  they  think  fit,  contraxy  to  his  direction,  it 
seems  questionable  whether  they  may  not  be  fined  in  each  ^  ease  also,  unless  an  aUamt 
lie  against  them,  for  that  it  is  the  duly  of  jurors  to  tabs  the  adrioe  fiiid:infonnatioaof  the 
court,  in  order  to  be  goyemed  by  it  as  far  as  shall  be  consistent  w^th  their  consciencss." 
Hawk.  P.  C.  b.  ii.  oh.  22,  s.  22,  (vol.  iii.  p.  284,  tth  ed.  1795). 
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tifii  to  a  ▼eidiet,  was  a  qaestion  attended  with  some  doubt ;  but  told  them  ihat 
thej  needed  not  enter  into  that  question  now,  inasmuch  as  there  was  direct  eyi- 
denee  of  the  custom ;  and  directed  them  to  gire  their  verdict  on  that  evidence,  if 
the  J  deemed  it  sufficient  to  establish  the  custom.  From  what  the  jarj  said  be- 
fore ihey  retired,  it  is  clear  that  they  understood  him.  Then  thev  retire,  and 
afterwards  bring  in  a  verdict  for  the  phuntiffii.  The  only  issue  which  they  could 
BO  find,  consistently  with  abstaining  from  any  decision  on  the  legal  question,  was 
the  issue  as  to  the  fact  of  the  custom.  Then  the  Judge,  with  the  purpose  of 
making  further  discussion  unnecessary,  told  them  that,  if  they  found  tbe  fiiet 
more  £stinctly,  it  might  prevent  further  litigation.  A  conversation  takes  place, 
in  the  course  of  which  the  jury  say,  '^  of  course  our  verdict  is  to  say  *that  n^n 
the  defendant  had  not  a  right  to  do  what  he  is  charged  with  doing."  "- 
Now,  whether  the  defendant  had  the  right,  depended,  at  that  stage  of  the  pro- 
ceedings, on  the  question  as  to  the  fact  of  the  custom  :  finding  the  one  was  find- 
ing the  other.  It  is  true  that  the  jury  were  called  on  to  speak  expressly  as  to 
the  &ct ;  but  they  had  a  right  to  refuse.  It  seems  to  me  that  they  have  merely 
exercised  a  right  belonging  to  them,  and  that  we  should  not  be  justified  in  dis- 
turbing their  verdict. 

LiTTLEDALE,  J.  The  direction  to  the  jury  was  correct  in  all  points.  It  was 
left  as  a  question,  whether  the  immemorial  custom  existed  in  &ct.  Then  the 
jury  find  for  the  plaintiff.  That  must  mean,  that  the  custom  was  established  in 
proof.  They  are  then  speciaUy  asked,  whether  they  find  the  existence  of  the 
custom,  to  which  they  answer,  that  they  had  rather  not  add  any  thing  to  their 
verdict.  They  have  a  right  to  refuse  to  do  so.  I  am  satisfied  that  they  under- 
stood how  the  question  was  left  by  the  Judge.  The  verdict,  therefore,  must  not 
be  disturbed. 

Patteson,  J.  I  am  entirely  of  the  same  opinion.  The  jury  had  a  right  to 
find  a  general  verdict :  they  were  not  bound  to  find  any  thing  except  in  the 
terms  of  the  issue.  It  is  certainly  convenient  sometimes  to  act  otherwise.  I 
thought,  when  the  motion  was  made,  that  they  might  not  have  understood 
the  judge's  direction ;  but,  from  the  discussion,  it  is  clear  that  they  did  under- 
stand it.  No  other  question  could  be  before  them :  the  fact  of  the  possession  of 
the  ancient  market  was  conceded;  whether  that  drew  with  it  the  right  claimed, 
they  were  told  was  a  question  of  law  attended  with  "^some  doubt ;  and  all  pic5|2 
this  they  understood.  Nothing  could  possibly  remain  but  the  question  ■- 
of  fact.  Then  they  find  for  the  plaintiflb.  What  could  that  mean,  but  that  they 
found  the  existence  of  the  custom  ?  But  then  we  are  told  that,  on  the  Judge 
saying,  <Hhen  you  find  that  there  is  an  immemorial  usage,"  they  answer,  ''that 
is  not  our  verdict."  They  go  on  to  say,  ''  our  verdict  is  for  the  plaintiff;  the 
right  to  the  market  is  acknowledged  :  our  verdict  is  to  say,  that  the  defendant 
had  no  right  to  do  what  he  is  charged  with  doing."  This  is  apparently  incon- 
sistent; for,  if  there  were  no  usase  entitling  the  plaintiffs  to  exclude  the  defen- 
dant from  selling  as  he  did,  the  defendant  might  have  the  right.  But  what  is 
the  real  effect  of  the  whole  ?  Why,  that  when  they  say  "  that  is  not  our  ver- 
dict," they  mean,  that  it  is  not  their  verdict  totidem  verbis.  But  the  effect  of 
the  verdict  is  a  different  matter  from  the  expression  of  it.  In  effect,  the  mean- 
ing is  that  they  find  the  custom  in  fact.  The  verdict,  therefore^  is  not  to  be  dis- 
turbed. 

Williams,  J.  When  I  left  the  case  to  the  jury  all  the  cases  were  under  my 
notice.  The  doubts  of  Mr.  Justice  Bayley  and  Mr.  Justice  Holroyd  in  Moslej 
V.  Walker,  7  B.  &  C.  53,  56,  and  the  question  stated  by  my  brother  Littledale 
in  the  Mayor  of  Macclesfield  v.  Pedley,  4  B.  &  Ad.  403,  were  all  before  me. 
The  jury  understood  the  question  of  fact  as  distinguished  from  the  question  of 
law,  and  that  it  was  not  quite  settled  whether  an  immemorial  market  necessarily 
drew  with  it  the  right  claimed.  I  entertain  no  doubt  whatever,  that  their  only 
object  was  to  rely  on  their  ^general  right  to  give  a  general  verdict,  and  ri^^i<^ 
to  abstain  from  expressly  finding  the  special  point.    Although  they  said  ■- 
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<^  that  is  not  our  verdiety''  they  went  on  to  find  a  verdiot  which  thej  oould  not. 
pYe  unless  they  found  the  fiftot  left  to  them;  for  what  else  oonld  be  their  mean- 
ing, when  they  said,  '<  the  defendant  had  no  right  to  do  what  he  is  charged  with 
doing  V*  I  thought  then  that  they  had  a  right  to  find  a  general  verdict,  and  I 
think  so  now.  Bale  discharged. 


DOE  on  the  Demise  of  ROGERS  agatntt  BROOKS.    Friday,^  June  5. 

An  indentare  of  mortgage,  of  1817,  recited  that,  by  a  former  indenture,  of  1816,  A.,  in 
consideration  of  200/.  conveyed  the  premises,  of  which  he  was  tenant  in  fee,  to  C.  and 
H.  for  1000  years,  subject  to  a  proviso  of  redemption ;  that  P.,  at  the  request  of  A.,  had 
paid  G.  and  H.  the  200Z.  and  advanced  a  further  sum  to  A.,  and  that,  in  consideration 
thereof,  G.  and  H.,  at  A.'8  request^  did  assign,  and  A.  did  grant,  &c.  to  P.  the  premises 
comprised  in  the  original  mortgage,  from  thenceforth  for  all  the  residue  of  the  said 
term  of  1000  years,  subject  to  a  new  proviso  of  redemption.  In  ejectment  brought  by 
the  representatives  of  P.  against  those  of  A. : 

Held,  that  the  deed  of  1817  (with  proof  of  A.'s  seisin  in  fee^  was  sufficient  evidence  of 
title  in  P.,  without  production  of  the  deed  of  1815  :  that,  if  the  recital  of  the  former 
deed  were  admissible,  it  might  be  taken  all  together,  and  shewed  a  right  in  G.  and  H. 
to  assign  the  term;  and,  if  it  were  r^ected,  nothing  appeared  to  prevent  A.,  as  tenant 
in  fee,  from  granting  a  term  to  P. : 

That,  if  the  recital  in  the  deed  of  1817  were  rejected  as  proof  of  a  right  in  G.  and  H.  to 
assign,  it  might  still  be  looked  to  for  the  purpose  of  ascertaining  what  term  was  in- 
tended to  pass  by  the  deed.  And  that  from  the  whole  of  this  deed  it  might  be  collected 
that  the  residue  of  a  term  of  1000  years,  commencing  in  1815,  was  granted  to  P.  from 
1817. 

On  the  trial  of  this  ejectment  before  Littledale,  J.  at  the  summer  assizes  for 
Sussex,  1834,  the  following  facts  appeared.  In  1805  a  feoffment  in  fee  of  the 
land  was  made  to  one  Robert  Allen.  By  indentures  of  December  26,  1817, 
between  Thomas  Clayton  and  Edward  Hide  of  the  jQrst  part,  the  said  Robert 
Allen  of  the  second  part,  and  John  Parsons  of  the  third  part ;  after  reciting  an 
indentare  of  March  22d,  1815,  between  the  said  Allen  of  the  first  part,  and  the- 
*^141   ^^  Clayton  *and  Hide  of  the  other  part  whereby,  in  consideration  of 

-*  200/.  paid  to  Allen  by  Clayton  and  Hide,  the  said  Allen  did  grant, 
demise,  bargain,  and  sell  to  Clayton  and  Hide,  their  executors,  &c.  all  that  the 
said  piece  or  parcel  of  ground,  together  with  the  messuage  or  dwelling-house,  &o. 
then  standing  thereon,  and  which  said  piece  or  parcel  of  ground  was,  by  a  certain 
indenture  of  feoffment,  bearing  date  December  23d,  1805,  conTcyed  to  the  use 
of  the  said  Allen  and  his  heirs,  with  the  appurtenances,  to  hold  unto  the  said 
Clayton  and  Hide,  and  their  executors,  &c.,  from  thenceforth  for  1000  years, 
Bans  waste,  subject  to  a  proviso  of  redemption  on  payment  to  Clayton  and 
Hide  of  200^.  and  interest,  on  the  22d  of  September  then  next :  And  after 
farther  reciting  that  the  said  200/.  was  then  due  to  Clayton  and  Hide,  who 
had  applied  for  it  to  Allen,  and  that  Allen  had  requested  Parsons  to  lend  hini 
200/.,  and  a  further  sum  of  100/. ,  which  he  had  agree  to  do :  It  was  witnessed  that 
in  consideration  of  200/.  paid  by  Parsons  to  Clayton  and  Hide  at  Allen's  request, 
and  100/.  paid  to  Allen  by  Parsons,  the  said  Chiyton  and  Hide,  at  the  request  and 
direction  of  Allen,  did  each  of  them  bargain,  sell,  assign,  &c.,  and  Allen  did  grant, 
demise,  bargain,  sell,  ratify,  and  confirm  to  Parsons,  his  executors,  &o.,  all  that 
the  said  piece  or  parcel  of  ground,  messuage,  and  all  other  the  premises  compri- 
sed in  and  demised,  or  expressed  to  be  demised,  by  the  before  in  part  recited 
indenture  of  mortgage  of  March  1815,  with  the  appurtenances,  and  all  the  estate, 
&c.  habendum  to  Parsons,  his  executors,  &c.,  from  thenceforth  for  all  the 
residue  and  remainder  then  to  come  and  unexpired  of  the  said  term  of  1000 
yean,  freed  and  discharge  from  the  proviso  for  redemption  contained  in  the 
*5151   *^^  recited  indenture,  but  subject  to  another  proviso  for  redemption, 

^  vis.  a  proviso  for  re-assignment,  on  payment  by  Allen,  his  heirs,  executors. 
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Jbe.,  (o  Fanoos,  Us  «xeetiters,  Ac.,  of  MKM.  and  i&ter«^,  on  the  26l9i  of  Jime 
ftben  next.  PanaDB  iwqneatbed  all  bis  penonaltj  (with  some  exceptiofm  not 
material,)  aod  the  laods  to  which  be  was  entitled  for  any  term  in  mortgage,  to 
Kogersy  4^  kasor  of  the  filainttff.  The  defendant  olaliitted  tmder  the  w3i  of 
Allen,  the  mortgagor. 

The  plaintiff  put  in  the  indentures  of  1805  and  1817,  but  not  the  mortgage 
of  1815,  insisting  that  formal  proof  of  this  was  rendered  unnecessary  by  the  recital 
in  the  deed  of  1817.  The  defendant  urged  that  he,  being  a  stranger  to  that  d$ed, 
coiild  not  be  bound  by  its  neeitals.  The  learned  Jodge  directed  a  noBsnit, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff,  if  the  court  should  think 
his  proof  of  title  euffioient.  A  rule  nim  was  ohtained  accordingl j,  sndj  in 
Baster  term  !ast,(a) 

Comj/n  shewed  oaose^  and  HoUut  supported  the  rule.  The  peints  discussed 
in  argument  will  suffieie»tly  appear  from  the  judgmeiH;  of  ^be  Const,  wbidi  was 
BOwdeliiTeMd  by 

Lord  9>£NMA1Y,  <i,  J.  His  lordship,  after  statitig  "Che  circmmstanoes  under 
which  the  motion  was  made^  proceeded  as  follows.  Upon  considexaticm,  the 
proof  of  Utle  appears  to  us  to  be  sufficient.    la  order  to  make  the  deed  of  1817 


per  se  sufficient^  it  is  necessary  tiiat  *by  ijt  a  tem  <of  years  in  iMBBinai]  r^i^ 
should  have  fuuned  to  Panaqs.  Allen  was  iprovei  alkmde  to  be  seised  ^ 
in  feej  but  it  was  objected  that  by  that  deed  be  stated  himself  to  have  made 
an  effective  grant  of  the  premises  for  1000  years,  and  therefore  coald  grant 
nothing  but  an  interest  subject  to  that  tenn^  and  that^  although  the  gxantees 
joined  in  the  deed  of  1817,  and  assigned  their  tnterest  to  Persona,  yet  their  act 
could  avail  nothing,  because  there  was  no  proof,  by  the  production  of  the  deed, 
of  any  interest  in  them.  This  is  not  a  tenable  objection ;  the  recital  must  be 
taken  altogether ;  it  either  proves  an  interest  in  Clinton  and  Hyde,  or  it  does 
not :  if  the  farmer,  them  day  ten  and  fiyde  effectua%  assign  it  to  Parsons;  S 
the  latter,  the  difficulty  raised  by  ^he  svpposed  intervention  cf  Chdr  -estate 
vanishes,  and  Allen  remains  tenant  in  fee  capable  of  creating  ti  term  in  immedi- 
ate possession. 

But  it  is  further  objected  ((hat  if  the  noitalsbetftmckont  of  the^deed  of  1817, 
there  is  no  sufficient  certainty  of  descripdon  of  the  interest  oonveyed  by  jt 
Allen  will  then  be  the  grantor,  it  is  said,  and  be  ^irofesses  ^nly  io  grant  the 
Tcsidue  of  a  term  created  by  a  former  deed,  whieh  it  is  neoessary  to  Mk  into, 
in  order  to  see  what  that  term  was,  and  when  oommenontf.  But  the  answer  to 
this  objection  is,  that  it  is  suffieieDt  if  it  can  be  coUeetod  ^m  the  whole  deed 
'what  the  interest  was  which  it  was  intended  ix)  convey  by  1i;  and  that,  for  this 
fmrpose,  the  recitals  may  properly  be  looked  to^as  the  language  of  the  granting 
jnrty ;  that,  when  ithose  reciftals  are  lodked  to,  it  appears  'with  suffioient  dear- 
ness  that  Allen,  by  the  liypotbesis  supposed  to  be  a  tenant  in  fee  in  possession^ 
conveys  a  term  for  eo  much  of  1000  years  eomfmencing  on  the  twenty-seoond 
of  March  1815,  ^*^  was  unexpired  on  the  twenty-scEih  of  December  pgjj 
1817«  *• 

Either  way,  therefore,  the  title  is  complete.  If  ^e  recitals  are  of  foroeto 
,raue  an  objection,  the  exeoution  of  the  deed  by  Olayton  and  Hyde  is  of  foree 
to  remove  it :  if  they  are  not  allowed  to  operate  as  rai#in^  an  objection,  still 
they  may  be  legitimately  looked  to  as  .completing  the  description  of  the  premises. 

Rule  refused. 

)(a)  May  6.    Before  Lord  I>enman,C.  J.,  Littledale,  PattesoA,  andiGolefidge,  Js. 
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COPLAND  offamu  LAPORTS  and  RSTNOLDS.    Pnday,  Jitnc  5. 

Bjf  iadrntai^  «€  leMe^  feoiting  thttt  L.  had  agreed  to  tskepremiseff  of  C,  and  that  it  bad 
also  beea  agreed  tliAt  R.  ahovld  enUrinto  tht^ootmanttiur'menUoMA/orgeettrinffpay*' 
tnaU  of  the  rent,  it  waa  witnessed  that  iit  coasideratioik  of  the  eovmmtt  after-nrenBioiied 
on  the  part  of  L.  to  be  performed,  and  particnlnlj  of  the  eovauuU  thereiimfter  entered 
into  hy  It,  the  said  C,  at  the  request  ei  R.,  demised  to  L.,  &c.  And  L.  and  R.  cove- 
nanted to  0.  tbst  tbej  would  p«^  bhn  the  rent  on  the  appointed  days:  andfitrthery  that 
L.,  hie  eieeiftors,  ikc«  efaevM  and  woidd  keep  the  premises  in  repair.  There  were  other 
coTenante  aimUarior  framed  to  this  last,  for  matters  to  be  performed  by  L.,  and  a  proviso 
for  re-entry  if  the  rent  aheold  be  in  arrear,  or  jjfl*^  bis  exeeoton,  ho,  shoald  not 
perform  the  covenants  in  the  indenture  contained,  on  hia  and  their  part  to  be  pef^ 
fbrmed  r  and  there  waa  a  covenant  by  C.  to  L.  tor  quiet  enjoyment,  L.,  his  execu- 
tors, kt,^  psyiu^  the  rent  and  performing  the  covenants  in  the  indenture  before  conr 


Held,  that  &.  wa*  Jeintlgr  bowed  wititL.  by  the  covenant  to  repevr,  as  well  as  tiie  eovenaa 
to  pay  vent. 

Gonr^NANT.  Hie  aUA^nd  bteaehea  wore  oC  oovenanta  in  a  leasay  to  pay  rettt 
•od  to  keep  in  repair.  Flea,  Boa  est  iactam.  At  the  triel»  before  Colendge^  J., 
it  the  fflttiiig^  in  Middlesex,  in  tkis  term,  it  appeared  that  the  iDSlanuneot  de- 
clared apQA  was  an  indenture  between  John  Copland  of  the  irtt  part,  Pietre 
Francis  Laporte  of  the  second  part,  and  Jdni  Hamilton  Reynoids  of  the  third 
part,  be^nning  as  follows : — ^Whereas  the  said  P.  F.  Laporte  bath  agreed  with 
the  said^obn  Copland  to  take  a  leaee  of  the  messoage  or  tenement  and  premi- 
ses hereinafW  partionlarlj  described;  and  wbet^daa  it  has  also  been  agreed 
^yi^-x  that  the  said  J.  H.  '*'BejnoldB  should  enter  into  the  eovenant  bereimJ- 
^  ter  contained  for  securing  to  the  said  J.  Copkmc^  hie  heirs  and  assigne, 
the  due  payment  of  the  rent  hereby  reserved :  now  this  indenture  witnesseth 
that,  in  pursuance  of  the  said  agreement,  and  lor  and  in  considcvatieo  of  the 
rent,  ooTenants,  provisoes,  and  agreements  hereinafter  reserved  and  contained 
on  the  part  of  the  said  P.  F.  Laporte,  his  executors,  administrators  and  assigns, 
to  be  paid,  observedi  and  performed^  and  particalariy  in  eonsideiation  of  the 
covenant  bereinafter  also  entered  into  by  the  said  J.  H.  Bevnolds,  he  the  said 
J.  Copland,  at  the  request  of  the  said  J.  H.  Beynolds,  doth  desuse^"  &d.,  ^<  uo- 
to  the  said  P.  F.  Laporte,  his  executors,"  &c.,  all  that,  &c.  (house,  outhouses^ 
carden,  fields,  &c.,  reserving  trees),  habendum  to  Laporte,  his  executors,  &o^ 
from,  &c.,  for  fourteen  years,  determinable  nevertheless  in  manner  hereinafter 
mentioned  :  yielding  and  paying  therefore  yearly  and  every  year  unto  the  said 
John  Copland,  hb  heirs  and  assigns,  the  rent  or  sum  of  139^.  4s.,  of  lawful,'^ 
&c.,  by  specified  quarterly  payments.  '^  And  the  said  P.  F.  Laporte  and  J.  H. 
Beynolds,  for  themselves  and  for  their  several  and  respective  heirs,  executors,'^ 
&e.,  <<  do  bereby  covenant,  promise,  and  agree  to  and  with  the  said  J.  Copland| 
his  heirs  and  assigns,  in  manner  following,  that  they  the  said  P.  F.  Laporte 
•ad  J.  H.  Beynokb,  tbeir  heirs,  executors,''  fte.  "  shall  and  wOl  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  J.  Copland,  his  heirs  and  assigns,  the 
ttid  vearly  rent  or  Sum  of,''  &c.,  ^  on  the  days  and  times  and  in  manner  here- 
inbeiore  mentioned  for  tbs  payment  thereof.  And  also  that  the  said  P.  F. 
Laporte  shall  and  will  well  and  truly  pay*  and  satisfy  all  taxes,  rates,"  &c. 
ii^j^QI  "  And  farther,  that  he,  the  said  P.  F.  Laporte,  his  ^executors,  &c., 
-'  shall  and  will,  at  their  own  costs  and  charjges,  cause  and  procure  to 
be  well  and  suiBciently  painted,^'  &c.,  all  the  outside  wood^  and  iron  work, 
&e.  within  every  three  years  of  the  term,  and  shall  also  paint  the  inside  ox 
the  said  premises  within,  &e.,  "  and  at  his  and  their  like  costs  and  chargoi, 
shall  and  will  at  all  times  duriog  the  continuance  of  this  demise,  maintain 
snd  keep  the  said  messuage,"  &g.,  in  good  repair ;  and  shall  and  will  at  the 
cod,  or  other  sooner  determination  of  the  said  term,  peaceably  yield  up  the 
ttme  premises,  &c.    <<  And  also  thai  it  shall  and  may  be  lawful"  for  Cop- 
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land  to  enter  and  view  the  condition  of  the  premises,  and  in  case  of  any  defect 
found,  the  said  P.  F.  Laporte,  his  executors,  Ac.,  shall,  upon  notice,  repair, 
&c.  <<  And  also  that  the  said  P.  F.  Laporte,  his  executors,"  &c.,  shall  manage 
the  land  in  a  husbandlike  manner,  and  not  plough  it.  Proviso,  that  if  the  rent 
shall  be  in  arrear  twenty-one  days  after  the  appointed  times,  the  same  being 
lawfully  demanded,  ''  or  if  the  said  P.  F.  Laporte,  bis  executors,  administisp 
tors,  or  assigns,  shall  not  well  and  truly  observe  and  perform  all  and  every  the 
'covenants  and  agreements  herein  contained  on  his  and  their  part  to  be  observed 
and  performed,  it  shall  be  lawful  for  Copland  to  re-enter,  &c.  Covenants,  by 
Copland  to  Laporte,  his  executors,  &c.,  not  to  cut  the  ornamental  timber  dur- 
ing the  term ;  and  that  Laporte,  his  executors,  &o.  paying  the  rent  in  the  said 
indenture  reserved,  and  performing  the  covenants  thereinbefore  contained,  shall 
quietly  enjoy,  &c.  Proviso  and  agreement  "  by  and  between  the  said  parties 
hereto,"  for  putting  an  end  to  the  lease  at  the  end  of  seven  years,  if  Copland, 
his  heirs,  &c.,  or  Laporte,  his  executors,  &c.,  shall  be  so  minded ;  the  party  bo 
minded  giving  notice  to  the  other  party,  his  heirs,  executors,  &c.  The  plain- 
tiff ^obtained  a  verdict  for  104/.  8s.,  three  quarter's  rent,  and  72/.,  fi^mq 
dilapidations,  leave  being  resecved,  to  move  as  ttfiter-mentioned.  ^ 

,  JBkU,  in  this  term,(a)  moved  for  a  rule  to  shew  cause  why  the  verdict  should 
not  be  reduced  by  the  amount  given  for  dilapidations.  Reynolds  was  not  liable 
under  the  covenant  to  repair.  The  only  joint  covenant  was  for  the  payment 
of  rent.  The  recitals  shew  that  this,  and  nothing  more,  was  intended,  although 
it  may  be  argjued  that  in  the  clauses  following  the  covenant  for  the  payment  of 
rent  nothing  is  inserted  to  shew  that  a  joint  hability  is  no  longer  contemplated. 
The  covenant  for  rent  is  distinguished  from  the  others  in  the  proviso  for  re-en- 
try, where  it  is  said  that  that  right  shall  accrue  if  the  rent  reserved,  or  any 
part  thereof,  shall  be  in  arrear  and  unpaid  for  the  space  of  twenty-one  days,  &c., 
"  or  if  the  said  Laporte,  his  executors,  administrators  or  assigns,  shall  not  well 
and  truly  observe  and  perform  all  and  every  the  covenants  and  affreements 
therein  contained  on  his  and  their  part  to  be  observed  and  performed.^ 

Our.  adv.  vuU, 
Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  We  think 
that  in  this  case  the  defendants  jointly  covenanted  that  both  should  pay  the  rent, 
and  that  Laporte  the  lessee  should  keep  the  premises  in  repair.  The  language 
of  the  recitals  does  not  go  to  so  great  an  extent,  but  is  not  inconsistent  with 
this  view  of  the  covenants.    There  will,  therefore,  be  no  rule. 

Rule  refu8ed.(&} 
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A  plea  to  assampsit  by  drawer  against  acceptor  of  a  bill  of  exchange,  "  that  defeadtat 
receired  no  good  or  snfficient  consideration  from  plaintiff  for  accepting  the  bill"  is  bad 
on  demurrer,  tbough  the  plea  be  not  specially  demurred  to  for  that  defect. 

Assumpsit  by  drawer  against  acceptor  of  a  bill  of  exchange,  stated  to  be 
made  payable  to  the  plaintiff,  by  certain  instalments  with  lawful  interest,  for 
value  received.  Plea,  "  that  the  defendant  did  not  receive  any  good  or  suffi- 
cient consideration  whatsoever  from  the  plaintiff  for  accepting  the  said  bill  of 
exchange  in  manner  and  form,"  &c.  Conclusion  to  the  country.  Demurrer, 
assigning  for  cause  that  the  plea  concludes  to  the  country,  whereas  it  ought  to 
have  concluded  with  a  verification.  No  other  special  cause  was  assigned.  Join- 
der in  demurrer. 

(a)  June,  4th.    Before  Lord  Denman  G.  J.,  Littledale,  Patteson,  and  Williams,  Js. 

(b)  See  the  Doke  of  Northumberland  v.  Errington,  6  T.  R.  622. 
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Bmdmarch  in  gapport  of  the  demurrer.  The  plea  is  bad  on  the  special 
ground  assigned.  And  a  plea,  that  the  defendant  did  not  receive  any  good  or 
sufficient  consideration  from  the  plaintiff,  is  no  answer.  It  should  have  ez- 
presslj  stated  how  the  bill  came  to  be  accepted.  If,  for  instance,  it  was  accept- 
ed for  accommodation,  or  to  guarantee  the  debt  of  a  third  person,  that  should 
have  been  alleged.  The  plea,  as  now  framed,  does  not  exclude  those  cases.  A 
similar  plea  h^  lately  been  held  bad  in  the  Court  of  Ezchequer.(a)  (Here  he 
was  stopped  by  the  Court,) 

*5221       *^^  DsNMAN,  C.  J.     I  do  not  know  what  is  meant  here  by  '<  eood 
^  or  sufficient  consideration."     <<  Consideration''  seems  to  be  put,  by  a 
strange  use  of  words,  in  the  place  of  '<  value."     We  can  assign  no  meaning  to 
the  language  of  the  plea. 

Per  Ctjbiam,(&)  Judgment  for  the  plaintiff,  (c) 

No  counsel  was  present  to  support  the  plea,  but  Seotton  afterwards  appearod, 
and  stated  that  the  plea  had  been  drawn  in  its  present  form,  under  a  supposition 
that  the  new  rules  of  pleading  rendered  it  proper;  and  he  prayed  leave  to  amend, 
which  was  granted  (June  10th)  on  terms. 


TBINDEE  against  SMEDLET.     Friday^  June  5. 

A  plea  to  assumpsit  by  indorsee  of  B.  against  a  prior  indorser,  that  defendant  had  no 
consideration  for  indorsing,  and  that  B.  indorsed  to  plaintiflf  without  any  eoimderatian, 
and  that  plaintiff  had  always  held  without  any  consideration,  is  bad  in  substance. 

Assumpsit  on  a  promissory  note  indorsed  by  defendant  to  Bingham,  and  by 
Binffham  to  plaintiff.  Plea,  that  defendant  never  had  any  consideration  for  in- 
doismg  the  note ;  that  Bingham  indorsed  it  to  plaintiff  without  any  considera- 
tion, and  that  plaintiff  had  always  held  it  without  any  consideration.  Beplica- 
tion,  that  defendant  had  consideration  for  indorsing,  and  that  Bingham  indorsed 
to  plaintiff  with  consideration:  conclusion  to  the  country.  Demurrer,  assigning 
*5231  ^^^  causes,  that  the  particulars  of  the  supposed  consideration  for  *the  in- 
•I  dorsement  by  defendant  to  Bingham  are  not  set  forth  in  the  replication, 
and  that  the  particulars  of  the  suppo^  consideration  for  the  indorsement  by 
Bingham  to  plaintiff  are  not,  although  he  was  a  party  thereto,  set  forth  :  also, 
that  the  replication  ought  not  to  have  concluded  to  the  country.     Joinder. 

Man$dj  in  support  of  the  demurrer.  The  replication  is  bad.  It  cannot  be 
contended,  after  Uie  case  of  Bramah  v.  Baker,  1  Hodses,  66,  (S.  C.  Bramah  v, 
Roberts,  1  New  Cases,  469,)  that  the  plaintiff  was  oound  to  set  out  all  the 
particulars  of  the  consideration ;  but  here,  he  merely  states  that  the  defendant 
had  consideration  for  indorsing,  and  that  Bingham  indorsed  with  consideration. 
It  may  be  collected  from  the  judgment  of  Tindal,  C.  J.,  in  Braham  v.  Baker, 
that  the  replication  ought,  at  least  to  state  that  there  was  a  good  and  valuable 
consideration.  It  was  so  alleged  there,  and  that  the  consideration  was  money 
due  from  the  plaintiffs.  Here  nothing  of  the  kind  is  averred.  The  plaintiff 
takes  upon  him  to  allege  that  there  was  a  consideration,  but,  upon  his  statement, 
the  consideration  might  be  one  which  was  not  good  or  valid.  [Lord  Denbian, 
C.  J.  Is  not  the  replication  as  good  as  the  plea  ?  That  merely  alleges  that 
the  note  was  indorsed  to  the  plaintiff  ''  without  any  consideration."  What  do 
those  words  signify  ?  Their  natural  sense  is,  without  reflection.  It  is  impossi- 
ble to  say,  from  the  popular  use  of  terms,  what  the  plea  means.   We  have  already 

(a)  Easton  v.  Pratchett  (HU.  T.  1836,)  4  Tyr.  472.  S.  0.  1  Gro.  M.  k  R.  798.  Stongh- 
ton  V.  Earl  of  Eilmorey  (Easter  T.  1835,)  6  Tyr.  668.  S.  C.  2  Cro.  M.  k  R.  72.  In  these 
two  cases  the  words  were  "  any  valae  or  consideration.'*  See  also  Lucey  v.  Forester  (same 
term,)  6  Tyr.  567.    S.  C.  2  Cro.  M.  k  R.  69. 

(h\  Lord  Denman,  G.  J.,  Littledale,  Patteson,  and  Williams,  Js. 

[c]  See  the  next  case. 
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decided,  (GMiain  if.  Pitmiin,  axkte,  p.  S2Iy-^^«ee  tli)^  casefT  tbei«  dfed,)  that  to 
allege  that  the  defendaiit  did  not  reoeive  any  good  or  ^f!te!ent  oonsidertttion  for 
^aocepting,  is  no  plea.  [PAtrseoN;  J.  A  genetal  pleki  t/t  no  oonsidetti-  r*ko± 
tion,  is  no  plea  at  all.}  ^ 

PSB  OvmAM  :(a)  (Stopping  MSlerj  contra.) 

Jndgmett  fat  tiie  plaintiff. 


WILES  agatntt  B.  B.  COOPER^  Esquire^  and  Two  Others.    Fridajf,  June  5. 

Quaere,  whether,  under  stats.  20  G.  2,  c.  19,  and  4  G.  4,  c.  34,  justices  haye  power  to  order 
piayment  on  an  information  stathig  that  a  sam  is  due  to  tiie  complainant  '^  fbr  wd^s 
for  labour  as  a  carpenter." 

The  sut.  5.  a.  4,  c  18,  s.  2,  does  not  emprirer  joetices  to  eomaii  lit  deftmli  of  dtBtiees, 
for  nonpayment  of  wages. 

This  was  an  action  of  trespass  and  false  imj^risonment.  Pleay  the  general 
issne.  The  following  case  was  stated  by  oonsenty  porsnant  to  staL  8  &  4  W. 
4^  0.  42,  B.  25. 

The  plaintiff  is  a  carpenter  and  joiner,  Uving  at  Cheltentiani.    The  defend- 
ants were  at  the  time  of  the  imprisonment,  and  still  are,  justices  of  the  peace 
for  the  county  of  Gloucester.     On  the  Ist  of  May  1834,  Aaron  Wiliioombe  kid 
the  following  information  against  the  pkdntiff  before  the  defendiot  Coorper. 
<<  Pttblio  ofioe,  CheHeftham. 

'^  County  of  Gloucester,  to  wit. — ^The  information  and  complaint  of  Aaron 
Wiliioombe  of  the  parish  of  Cheltenham,  in  the  county  of  Qlouce&ter,  vtpoh  oath 
before  me  one  of  his  Majesty's  jvstiees  of  the  pe&o6  in  and  for  the  s^d  eonnty 
of  Gloucester,  this  first  day  of  May  1884,  whd  saith  that  there  is  dn^  kr  him 
from  ^Charles  Wiles,  for  wages  for  labov^  as  a  ca^ntet,  the  sain  of  2/.  1^505 
2s.  M.f  which  he  has  neglected  to  pay.  ^ 

"Aaro*  Wfflktotobe* 
<<  Before  me,  R.  Bransby  Ooopef< 

The  plaintiff  was  summoned  to  appear  and  attswet  the  cott^pkanft,  and  ap- 
peiLred  accordingly  at  the  next  petty  sessions  at  the  public  ofi^,  Cheltenham, 
on  the  3d  of  Mir^,  befora  the  three  defendants,  who  wete  then  the  sitting  magis- 
trates. Willicomba  also  appelured,  and  made  i,  statement,  the  mimrte  6f  which, 
taiea  at  the  public  offioe,  was  as  folkyws  !->-^ 

«8d  May,  1884. 

*'  Aaron  Wtllieombe,  swem,  siith,  t^ere  is  due  to  me  ftota  Cfaaileff  WHes, 
2/.  2i.  id.  for  wages  as  a  jonmeyinan  carpeMer  at  14s.  a  week.'' 

The  defendants  heard  the  plaintiff's  statement  in  ailswer)  which  did  not 
satisfy  them  that  the  said  wages  were  not  due  as  deposed  by  Willicotnbe ;  they 
therefore  ordered  the  plaintiff  to  pay  the  21  2s.  Sd.  and  4s.  6ef.  costs,  forthwith. 
The  phiintiff  said  that  he  conld  not  pay,  and  had  not  snflleient  goods  and  chattels 
tirhereupon  the  aanonnt  could  be  levied  by  dist^ss.  The  defendants  then  made 
their  warranty  addressed  to  the  constable  of  Oheftenhan!!,  and  the  keeper  of  the 
Hoase  of  Correction  at  Northleaoh,  and  the  body  of  which  was  as  follows !— * 

<'  Whereas  Aaron  WiUicombe  of  CheltenhAiA  aforesaid,  on  the  1st  day  of 
May  instant,  complained  unto  one  of  his  Majesty's  justices  of  the  peace  in  and 
lor  ike  said  ooun<7,  that  Charles  Wiles  of  Cheltenham  aforesaid,  had  refused  or 
neglected  to  pay  unto  him  the  said  A.  W.  the  sum  of  2L  2s.  Sd.,  the  wages 
justly  due  to  him  *from  the  said  C.  W.,  for  work  and  labour  as  a  servant  prgog 
in  the  business  of  a  ckrpenter  duly  p^ttbtm^i  by  him  the  said  A.  W.  ■-  . 
fbr  him  the  said  C.  W.  at  Cheltenham  afbresaid;  and  whereas  the  said  0.  W.  hav- 

(a)  Lord  Denman,  G.  J.,  Littledale,  Williams,  and  Patteses^  Js. 
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ing  been  My  mammed  to  newer  the  arid  oom^hnnty  did  appear  m  puwMnee 
of  saeh  aommoiie,  bit  did  not  prove  to  ne,  thne  of  bia  Majesty's  jostieea  of  the 
peaee  for  the  eoantj  of  Oionoeeter,  tiat  the  said  wnges  bad  been  paid  to  tke 
laid  A.  W.^  and  did  net  Aom  ttiy  jusi  (tense  wly  the  same  shonld  not  be  paod; 
therefore  the  said  jnstieeB  npon  due  exammation  and  eonsidertttion  had  thereof 
tUs  3d  day  of  May,  bywfitnitf  nader  theii^  hands  did  adjudge,  determine,  and 
Older  that  the  said  C.  W.  shoiOd  forthwith  piy  to  Urn  the  said  A.  W.  the  s«m 
of  21.  29.  8d.,  whieh  apptena  to  the  said  jnstioea  to  be  just  soad  reasonable  to  be 
paid  by  hia  the  said  €.  W.  to  him  the  aaid  A.  W.,  and  the  sum  of  4$.  M.  kft 
cestSy  maldng  together  the  saai  of  21.  7<.  2d,  And  Wbereaa  it  appears  unto  ns, 
three  of  his  Majjeety's  jastieea  of  the  peace  in  alid  for  the  Maid  eotmty  o(  Glon- 
cester,  by  the  oonfession  of  the  said  d  W.^  that  the  said  C.  W.  hath  not  sttffi* 
eient  goods  or  chattels  Whereon  to  levy  the  said  eoms,  aad  that  the  said  C.  W. 
hath  not  paid  the  said  samsi  er  any  part  iJareofy  hut  therain  hatth  whoUy  made 
de&alt :  these  are^  therelore^  m  hie  Mi^OBty's  name,  in  pnrsuanoc^  of  the  statute 
made  and  pasted  itv  the  fifth  yeilr  of  the  reign  of  his  hite  Mi^Stt  king  Ckorge 
tiie  Fowthy  intntuled  <'  An  Aet  for  the  teore  efleetnal  reoetwy  of  penaltiee  M^ 
feva  jnstioes  tad  nu^^rtttes  on  OGmviction  of  oftnders :  and  for  fisoiHta^nt  the 
extontion  of  Warrants  by  oonstable%''  to  conmnd  yoti«  the  oonetable  of  Gbel- 
"^5271  ^°^°^  aforesaid,  kf  take  the  said  0.  W.|  and  hhn  safely  oonvey  *to  the 
^  house  of  eorrsction  at  Northleach  aforesaid^  attid  defiver  him  to  the  said 
heeper  thereof.  And  we  do  hereby  ooioimand  you^  the  saiid  keeper  of  the  said 
house  of  eorreotioU  to  receive  the  sadd  0.  W.  itito  the  said  house  of  correction, 
there  to  imprison  him  for  the  space  of  two  calendar  months^  unless  the  said 
sum  of  2/.  It.  2(L  shall  be  sooner  paid,  or  until  he  shall  be  diseharged  by  due 
oonrae  of  law,  and  for  yottr  so  doing  this  shall  be  your  suAoient  warrant.  Given/' 
fto.     May  8d,  1834.    Signed  and  seakd  by  ^  three  justices. 

The  plaintiff  remained  in  prison  eight  days,  and  then  paid  the  said  moneys 
and  waa  discharged. 

The  questions  for  the  opinidn  of  the  court  were :  First,  whether  the  defend- 
ants were  empowjered  by  tne  statute  20  G.  2,  c.  Id,  and  4  G.  4,  C|  34|  to  order 
and  adjndge  the  plaintiff  to  pay  tbe  said  sums  in  manner  before  mentioned. 
Seeondlyy  whether  npon  nonpayment  of  those  mooeysy  and  upon  the  phnfltiff 's 
ooi^ssion  thftt  he  had  not  svAoiefHt  goods  and  ehatfels  whereon  the  same  might 
be  levied,  the  defendants  Were  empowered  by  the  statute  5  G.  4,  c.  18,  to  commit 
the  plaintiff  to  prison  for  two  calendar  months,  unless  the  said  moneys  should  be 
sooner  paid.  If  the  Court  shonld  decide  in  the  affirmative,  a  nolle  prosequi 
waa  to  be  entered;  if  in  the  negaiivey  jud^ent  to  bo  Altered  for  the  plaintiff 
by  oonfession,  for  5^  datfta^es. 

Erlcy  for  the  nlaintiff.  As  to  the  fiilst  point,  It  does  &ot  appear  on  the  fac6 
of  these  proceeaings  that  WiQicombe  liad  contracted  to  serve  the  defendant; 
and  unless  the  relation  of  master  and  servant  was  established  between  them,  the 
power  given  to  the  jusdees  by  Stat.  4  G.  4,  d.  84, 9, 6,  of  enforcing  by  distress  the 
•5281  "^^7™^^  of  wages  dUe  to  ^  "servants  in  htisbandty,  artificers.  labourers 

^-*  or  other  persons  liained  in''  stat.  20  G.  2,  c.  19,  and  81  G.  2,  c.  11, 
doea  hot  attach  :  Hardy  v.  fijle,  9B.kC.  603^  Lancaster  v.  Greaves,  d  B.  & 
C.  628.  In  Branwell  v.  Penne<^  7  B.  &  C.  636,  the  Court  was  of  opinion 
that  the  statute  20  G.  2,  o.  19,  anplied  only  to  labourere  of  a  silnilar  description 
with  those  specifically  mentionea  in  the  act;  and  ehiefit  to  persons  engaged  iu 
outdoor  work  or  countrv  labour ;  and  Bayley,  J.  relied  upon  the  woras  in  20 
G.  2,  c.  19,  s.  1, — *'  although  no  rate  or  assessment  of  wages  has  been  made  that 
year  by  the  justices  of  the  peace  of  the  shire,  riding,  or  liberty,  or  by  the 
mayor,'^  Ac.,  <'  Where  such  complaints  shall  be  made,  or  where  such  differdnces 
or  disputes  shall  arise,"  as  showing  that  the  legislature  had  ib  contemplation 
thcMc  labourers  only  whose  wages  the  justices  were  empowered  to  settle  by  stat. 
5  Elia.  0.  4^  s.  15.    Secondly,  howeveri  the  first  point  may  be  determined,  the 
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fitaiute  5  G.  4y  0. 18y(a)  does  not  extend  the  power  of  ^mmitment  in   1^529 
default  of  difltress  to  the  case  of  nonpayment  of  wages.     lii  Hatchinson   *- 
V.  Lowndes,  4  B.  &  Ad.  118,  it  seems  to  have  been  assumed  that  such  a  com- 
mitment might  be  good;  but  the  point  was  not  discussed;  and  there  is  as  yet 
no  decision  authorising  such  a  construction  of  the  statute. 

R,  V,  RichardSf  contri.  First,  the  interference  of  the  justices  in  this  case 
was  under  stat.  20  G.  2,  c.  J19,  s.  1,  and  4  Q.  4,  c.  84,  s.  5.  The  enumeration 
of  persons  in  the  first  of  these  ckuses  is  sufficiently  laroe  to  include  a  carpenter; 
and  there  is  nothing  in  either  to  prevent  such  a  person  Irom  recovering  his  wages, 
though  he  may  not  have  been  working  by  contract.  It  is  supposed,  however, 
that  the  third  section  of  stat.  4  G.  4,  c.  84,  which  requires  a  service  by  t%^^q 
contract,  controls,  in  this  respect,  the  subsequent  sections,  and  the  pro-  ■- 
visions  of  the  former  act.  Even  assuming  this  to  be  so,  the  case  here  states  that 
Willicombe  had  earned  the  wages  as  a  journeyman  carpenter,  at  14s.  a  weeL 
That  implies  his  being  hired  as  a  servant  by  the  week.  But  the  act  20  G.  2, 
0. 19,  does  not  warrant  the  limitation  attempted.(&)  [Williams,  J.  In  Lowther 
V.  The  Earl  of  Radnor,  8  East,  113,  under  that  act,  stress  was  lud  by  the  Court 
upon  the  generality  of  the  words  in  sect.  1.  '^  other  labourers  employed  for  any 
certain  time,  or  in  any  other  manner."  Secondly,  it  must  have  been  intends 
that  the  remedv  afforded  by  stat.  5  G  4,  c.  18,  should  be  available  in  the  case 
of  wa^es,  and  that  the  parties  should  not  be  driven  to  an  indictment  where  pay- 
ment is  ordered  and  not  made.  The  judgments  of  the  Court  in  Hutchinson  v. 
Lowndes,  4  B.  &  Ad.  118,  particularly  that  of  Patteson,  J.,  are  strongly  in 
fJEtyour  of  this  opinion. 

Lord  Denmak,  C.  J.  The  statute  5  G.  4,  c.  18,  seems  to  me  applicable  to 
the  case  of  penalties  and  forfeitures,  and  not  to  that  of  orders  for  the  payment 
of  wages.    The  case  of  Hutchinson  v.  Lowndes,  4  B.  &  Ad.  118,  was  argued 

(a)  Stat  6  a.  4,  c.  18.  (For  the  title  of  the  statute,  see  page  526,  ante.)  The  fini  sec- 
tion empowers  jastices  to  detain  persons  upon  whom  penalties  and  forfeitures  are  imposed 
for  offences  against  certain  acts,  till  return  shall  be  made  to  a  distress  warrant ;  or,  if 
satisfied  that  they  have  no  goods,  to  commit  them  for  non-payment,  without  haying  is- 
sued such  warrant. 

Sect.  2.  "  And  whereas  by  some  acta  certain  penalties  or  sums  of  money  are  to  be  re- 
eorered  before  a  justice  or  justices  of  the  peace,  or  a  magistrate  or  magistrates,  and  he  or 
they  is  and  are  authorised  to  issue  forth  his  or  their  warrant  for  levying  such  penalties  or 
sums  of  money  by  distress  and  sale  of  the  goods  and  chattels  of  the  offender  or  defendant; 
but  no  further  remedy  is  provided  in  case  no  sufficient  goods  and  chattels  can  be  found 
whereon  to  levy  such  penalties  or  sums  of  money ;  for  remedy  whereof,  be  it  fhrther  en- 
acted, that  whenever  it  shall  appear  to  any  such  justice  or  justices  of  the  peace,  magis- 
trate or  magistrates,  by  whom  any  penalty  or  sum  of  money  is  adjudged  to  be  paid,  upon 
the  return  of  any  such  warrant  of  distress,  that  no  sufficient  goods  and  chattels  of  the 
offender  or  defendant  can  be  found  whereon  to  levy  the  sum  ac^ndged  to  be  paid,  and 
all  costs  and  charges,  within  the  jurisdiction  of  such  justice,"  kc, ;  **  or  in  case  it  shall 
appear  to  such  justice,"  Ac,  "  either  by  the  confession  of  the  party  or  parties,  or  other- 
wise, that  he,  she  or  they  have  not  sufficient  goods  and  chatties  within  the  jurisdiction  of 
such  justice,"  kc.  "  whereon  to  levy  such  sum  of  money,  costs  and  charges,  such  justice," 
kCf  "  at  his  or  their  discretion,  and  without  issuing  any  warrant  of  distress,  may  proceed 
in  such  and  in  like  manner  as  if  a  warrant  of  distress  had  been  issued  and  a  nulla  bona 
returned  thereon  ;  and  it  shall  be  lawfhl  for  such  justice,"  kc.  "  to  issue  forth  his  or  their 
warrant  for  committing  such  offender  or  defendant  to  the  common  g^l  for  any  term  not 
exceeding  three  calendar  months,  unless  the  sum  adjudged  to  be  paid,  and  all  costs  and 
charges  of  the  proceedings,  shall  be  sooner  paid." 

Sect  3.  "  And  be  it  further  enacted,  that  in  case  of  any  offender  or  offenders  committed 
to  the  common  gaol  or  house  of  correction  for  default  of  payment  of  such  penalty  or  for- 
feiture, together  with  the  reasonable  costs  and  charges  attending  the  conviction,  if  such 
offender  or  offenders  shall  at  any  time,  during  the  period  of  his,  her  or  their  imprisonment 
pay  or  cause  to  be  paid  to  the  governor  or  keeper  of  the  prison,  the  full  amount  of  such 
penalty,  together  with  the  costs  and  charges  it  shall  be  lawful  for  such  governor  or  keeper 
of  such  prison,  and  he  or  they  are  hereby  required  forthwith  to  discharge  such  offender  or 
offenders  ftom  his  or  their  custody." 

(6)  See  the  observations  of  counsel,  and  of  Bayley,  J.,  on  the  second  section  of  the  act, 
in  Branwell  v.  Pennock,  1B,kO,  638, 640. 
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only  on  one  side.  Ka  role  had  been  granted,  the  opposing  counsel  would  pro- 
bably have  directed  attention  to  this  point.  Ab  it  was,  the  objection  to  the 
oommitment  was  sufficient  to  satisfy  the  Oourt, 

LiTTLKDALE,  J.  It  is  clear  that  the  statute  5  G.  4,c.  18,  applies  only  to  the 
*5311  *^*^^  ^^  penalties.  The  title  *and  preamble  both  shew  it.  As  to  the 
-*  other  point,  it  is  unnecessary  to  give  a  decision ;  but  the  information  is 
that  which  mes  the  justices  their  jurisdiction,  and  that  mertly  states  that  the 
wages  were  due  to  WiUicombe  ''for  labour  as  a  carpenter.^'  The  evidence  on 
the  minute  of  petty  sessions  adds  two  things :  that  he  was  a  journeyman  car- 
penter, and  at  14s.  a  week ;  and  then  the  warrant  improves  upon  that  again,  by 
stating  the  wages  to  have  been  due  for  work  and  labour  ''  as  a  servant.'' 

Pattebon,  J.  The  statute  5  Ot,  4,  c.  18,  contains  nothing  that  can  give  the 
power  contended  for,  though  the  contnry  is  assumed  in  Hutchinson  v.  I^wndes^ 
4  B.  ft  Ad.  118. 

Williams,  J.,  concurred.  Judgment  for  the  plaintiff. 


The  KING  againtt  The  Inhabitants  of  MABE. 

The  langnage  of  etat.  37  G.  3,  c.  Ill,  8.  3,  ezempting  from  a  certain  datj  anj  indenture 
of  i^prenticeship,  "where  a  sum  or  valae  no't  exceeding  10/.  shall  be  given  or  contrac- 
ted with  or  in  relation  to  the  apprentice,"  did  not  apply  to  cases  where  no  sum  or  value 
was  given  or  contracted  for. 

On  appeal  agunst  an  order  of  justices,  removing  Nicholas  Halvosso  and  his 
family  from  the  boroi]^h  of  Penryn  to  the  parish  of  Mabe,  both  in  the  coun^ 
of  Cornwall,  the  sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
Court  upon  the  following  case.  By  indenture  duly  executed,  bearing  date  Octo- 
ber 16th,  1799,  and  since  lost,  the  pauper,  then  being  about  fifteen  years  of 
age,  was  expressed  to  be  bound  an  apprentice,  with  the  consent  of  his  surviving 
parent^  to  Thomas  Bolitho,  of  the  parish  of  St.  Gluvias,  tanner,  until  he  should 
*5321  *^^^^^  twenty-one.  No  sum  of  money  was  given  or  contracted  for,  with 
^  or  in  relation  to  the  apprentice.  The  indenture  was  stamped  with  the 
several  stamps  impressed  on  mdentures  of  that  class,  by  the  several  statutes 
prior  to  Stat  37  G.  8,  c.  Ill,  amounting  to  10s. :  but  the  Sessions,  considering 
it  liable  under  that  act  to  an  additional  stamp  duty  of  10s.,  held  that  evidence 
of  it  ought  not  to  be  received ;  and  they  confined  the  order  as  above.(a) 

Berej  in  support  of  the  order  of  sessions.  The  indenture  was  not  admissible. 
The  statute  37  Gt.  8,  c.  Ill,  s.  1,  imposes  an  additional  stamp  duty  of  10s.  on 
evei^  deed  made  after  the  1st  of  August,  1797.  Sect.  3  enacts,  <<  That  nothing 
in  this  act  contained  shall  be  construed  to  extend  to  anv  indenture  of  appren- 
ticeship, where  a  sum  or  value  not  exceeding  10^  shall  be  siven  or  contracted 
with  or  in  relation  to  the  apprentice."  The  question  then  is,  whether  the  ex- 
emption applies  when  nothing  is  given.  That  case  is  unprovided  for.  It  can- 
not be  said  here  that  a  sum  or  value  not  exceeding  10/.  is  given.  [Patteson, 
J.  The  question  is,  whether  no  mm  is  a  sum  or  value  not  exceeding  10/.]  A 
tarn  or  value  not  exceeding  10/.,  given  or  contracted /or.  It  may  not  have  been 
meant  that  indentures,  where  nothing  is  given,  should  be  exempted.  The 
absence  of  any  consideration  is  not  a  sure  proof  of  the  parties  being  poor ;  though 
a  small  consideration  may  indicate  it.  The  Stamp  Act,  55  G.  3,  c.  184,  Sch^. 
Part  I.,  tit.  Apprenticeship,  expressly  provides  for  the  case  where  there  shall  be 
no  money  or  valuable  consideration  moving  to  the  master  or  mistress,  and  limits 

*5331   *^^^  ^^^^  ^^  ^^^^  ^  ^^^^  ^  ^^'  ^^  ^^'  ^^'''  ^^^i^'^S  ^  ^^®  number  of 
^  words  ;(&)  it  having  been  perceived  that  the  exemption  clause  in  question 

(a)  It  was  taken  as  admitted,  on  the  agreementi  that  the  pauper  was  settled  in  Habe  if 
not  settled  in  St.  Gluvias. 
(ft)  See  also  stat.  48  0.  3,  c.  149,  sched.  part  1.  tit  ApprenticsBhip,  which  oontalns  a 
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bare  oould  not  have  (ha  eperataen  bow  Mntaaded  fbv«  Li  Aat  yart  of  theSdia- 
dde^  Pari  I.  to  55  0.  3,  &  184,  wkiok  relates  to  leases^  a  partieulir  dulj  m  im- 
posed  on  leases  granted  in  consideraiian  af  a  sma  of  Boaej  by  way  of  &ie,  &o. 
mcAof^  any  feariy  rerU^  or  witk  any  yaarly  reat^  nndtf  20/."  Tk*  woidsy 
<<  witkout  any  yearly  rent,"  would  ha^e  been  nan^oesaaty^  if  it  kad  beea  nn- 
derstood  that  a  lease  witlioai  rent  was  eomfMrekended  nndei  the  worda  ^  Witt 
any  yearly  rent  Under  20//'  Wood  t.  Norten,  9  R  &  0.  886,  stkewB  thai  ike 
words  of  this  Sohedtde  are  to  be  eonstmed  strietly,.  wkafiet^  may  be  w^jfsd  aa  ie 
the  appavMit  intention  of  the  legislaiaM. 

Orowder^  oonM.  Tko  trne  meanli^  of  87  0. 3,  c.  111^  s.  8,  i%  that  the  in* 
crease  of  daty  shall  not  eadead  to  any  >ndenture^  wbere  a  som  or  ▼alne  exdeed- 
utt  10/.  shall  not  be  gjvenor  ooatraeted  for.  Aoeoffiting  te  the  trgwmeiiit  oti  the 
other  side,  the  iaoreaeed  duAy  attaches  if  aetking  bo  ^veH;  bat  floi,  if  lOL  and 
no  more  be  given.  But  the  policy  of  the  stamp  act  is,  to  regokte  tbtf  dsntf  by 
the  amowat  of  tha  preaiiaia*  This  is  a  olanse  of  exemption  from  a  burthen 
imposed  by  preceding  ckuses :  The  Court,  therefore,  will  £ftyonr  a  liberal  con- 
struction,''^i  possible.  It  has  been  held  that  "and,"  in  a  statute,  may  r^^^ 
read  "  or*',  (see  2  Dwarris  on  Statutes,  772") ;  the  transposition  of  "  not,"  ^ 
here  contended  leri  does  less  violenee  to  ike  lanffuage^  aad  prevents  an  absurd 
consequence,  and  one  which  would  be  against  the  mtention  ofthe  legislature.  In 
Wood  V.  Norton^  9  B.^  &  C.  885,  the  words  of  the  stotate  were  wholly  wiihoat 
ambig^oity,  and  were  iat«)daeed  to  ptovent  frands^  whiek  a  looae  eoDsimctioD 
aiigki  have  &voared^ 

Lord  Denman,  C.  J.  There  is  evidently  a  mistake  itt  tbd  «et;  btit  we  fatvs 
no  power  of  correcting  mistakes  or  omissions  of  the  legislature.  Giving  this 
eimid^  the  cf^nstructiott  whiek  w«  ai^  oMiged  to  put  upon  if,  we  uruat  say  diat 
Ih^  etemption  aippliM  only  t6  eases  wheM  there  is  a  money  contract,  or  vafoe 
gh^en  or  eemtmoted  for,  within  a  certain  antount.  If  the  binding  be  alfogethet 
gn^itiLitoas,  tber&  is  no  exemptidn. 

LiTWADALe,  Pawesou,  aftd  WitMAMs,  JTs.,  comcuited. 

Order  of  sesaSons  oonflrued. 


*The  KING  agairui  *ke  Church  Trustees  of  ST.  PANCRAS.     Satur-  ^531 

da^j  June  6.  ^ 

A  mandsmas  to  accoant  before  auditors  under  the  Vestry  Act)  1  ft  2  W.  4,  c.  60,  recited 
that  tbe  auditors  "  duly  appointed  and  acting  under  and  by  tirtue  of  an  act,"  Ac,  "ia 
exercise  of  tbe  powers  glTen  to  tbenl  by  tbe  saf  d  act,"  had  stumnoned  tbe  parties  to 
aecsount.  Held  that,  in  a  ttaadanits  for  tMs  puipoie,  it  was  net  necessary  to  staU 
more  Miy  the  adoption  of  tbe  act  by  the  parish,  and  the  daa  appointiaant  «f  tbe  aadi' 
tors. 

^e  statute  enacts  that  tbe  auditors  "  shall  meet  twice  at  least  in  each  year,  at  the  board 
foom  ofthe  vestiy,and  (a  majority  of  the  said  auditors  being  present  at  such  meetings  r 
Shall  audit  the  aeeonnfa  of  such  restiy ;  and  tbe  restry  are  i^qutfed,  "  at  erery  stich 
OKfetlag,"  to  piodace  a  true  aoeoant  in  writiag,  kt.  And  the  atNntors  are  to  hat«  (M 
same  power  of  azamining  the  aecooats  of  certain  other  boards,  and  are  to  audit  tbem 
in  the  same  manner.  A  mandamus  issued  calling  apon  a  board  to  attend  with,  and 
produce  to  the  auditors,  their  accounts,  at  tueh  time  and  places  or  at  such  times  and 
places  J  as  a  majority  of  the  auditors  might  appoint,  and  then  and  th6re  give  sac&  in- 
formation as  to  the  accounts  asl  they  might  be  enabled  togfre,  aasotdin^  to  the  directkmi 
0/ the  046. 

Oa  return  to  imcb  maadamus,  and  eoB^iliam  obtaiaed  on  the  part  of  tbs  cxown :  Bm 


Similar  clause,  limiting  the  duties  to  15t.  and  U  10«.  The  stat.  44  Q.  9,  c.  98,  repealed 
the  duties  granted  by  3*7  G.  3,  c.  Ill,  and  (Sched.  A.)  fixed  the  duties  oa  indentare^  of 
apprenticeship  as  follows  : — "  Indenture  of  apprenticeship,  where  the  sum  or  yalue  giv^Of 
paid  contracted,  or  €igreed  for,  with  or  in  relation  to  such  apprentice  shaUnot  exceed  lOA, 
16^.;""  exceeding  lOt,  and  not  etceeding  20^.,  1^  10*."  &c. 
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Iha  tli»  nwndvnffii  ^y oeedei  ^e  ^mk»ntr  tprm  by  lh»  »<;t ;  oad  thnl  the  MDitconld 

Botin  jMrt  •^QKeojt,  )>/  a  pcyffpptory  paftn  jiftmiHi  lixaite^  as  U>  tbe  pUoe  of  iD««tu^ 

Mj^d  the  court  quaslied  t]&e  mandamus. 
The  court -will,  for  the  purpose  of  justice,  motildthe  nfle  for  a  mandamus ;  but  will  net 

rao^  <be  wi$t  ilself,  Km  api^aCion  for  a  peremptory  mandamus. 
Vfaea  «  xelwn  to  •  apandamMH  lis  sade,  mii  a  ^wncmiiyii  obtained,  the  -ooiiBBtf  objecting 

io  tiM  satnm  must  ba  heasd  fl«it|  Hbon^  tjb^  ppii«si|»  qowumI  lake  9ii<ei)jaction  to  thA 

^cff^  of  iho  xiiandAmps* 

By  the  ftct  lor  {he  better  xegnlnticoi  of  y^rieSf  iipd  {cur  tb^  AjpfKuntioAnt  ,of 

ftaditoTs of  aocounts  ip  oe]:j»i^  pajrisboa^  l&  ^W.  %^W,  provision  is  madp 

(9.  33^)  for  tho  ^liQctio^d  of  oQrtidii  jMufitors;  wi  bjjieot.  34;,  i$i8^iactedas,fQl* 

fows: — '^Xbait  the  ^oremd  aucUtoa  of  SJSQOWts  ^Mi  X9^  J^^icei^t  least  w 

eaek  jear^  at  the  board-xoom  of  ^e  TOfltry,  aad  (a  im^optj  of  thi9  aakl  auditoia 

bein^  preaent  at  auch  weetia ^s)  aball  prooeed  U)  aadit  ihe  aopouAta  of  t^e  aaid 

Tjoaljy  for  the  preGedJJPtj^  iialf  jreai;,  ia  presence  of  tha  vaatry  ql^rk ;  ai^id  the  aaid 

yeaixj  are  hpriBby  raqmred^  ij  Uieir  eaid  iderk,  io  produce  aod  lay  before  Jthe 

«ud  Mid^tQia  at  ev^rj  auch  i¥i0€Aii^  .a  true  aud  juat  fitatevn/But  .or  accouAjt  iu 

imtiog  acfsoiopanied  with  proper  yoocher^  of  aQ  auma  of  juauej  irhich  mar 

have  come  to  -the  hands  of  the  aaid  Tqstrj  or  of  their  treaanrqr^  and  alpo  of  m 

VPLonejE  paid)  laid  out  or  ei^pended  bj  tbem^  or  bj  any  churohwardens,  overseer^ 

suryejora,  or  oth^r  pecspus  by  tham  ejpaployed^  and  i^eipponsible  U)  the  said  vestry, 

^TAga  ^ttuce  the  last  period  up  tp  which  the  accounts  of  tba  aaid  yestry  wera 

^  audited;  and  iu  all  parishas  in  jwhich  other  hoaxds  ishall  hayc  oou- 

tnd  OT^  any  part  of  the  parochial  a^^peuditurc^  the  aaid  auditors  aball  haye  the 

same  j)ower  of  examiui«g  the  ^ooQwitacaud  officers  thereof  aa  of  eoRaminiug  the 

aocouata  and  officers  of  the  Fcatry^  and  shall  audit  the  acconnts  of  the  aaid 

boards  in  the  same  manner  as  ^they  audit  the  accounts  of  the  said  vestriea." 

Sect*  35y  enacts,  '^Ihat  the  sai^  auditors  abaH  haye  power  to  suvmvoai.and  caU 

before  tbeuii  by  a.  writing  ;fQr  that  purpose  signed  %  .auy  one  of  thqm^  or  by 

the  dkrk  of  .tha  vestij  of  any  paiish  adoptiug  this  actj,  any  pariah  officer  or 

other  person  or  persons  whateoevar  concerned  in  tha  said  accpuuta,  and  iojeiiuire 

of  him  or  her  or  them  to  .attend  the  said  auditors  at  any  meeting  or  adjourupd 

maetingy  imd  lo  bring  with  them  all  bophs  of  accpuuta,  writipjyp;  papers,  and 

documents  lequired,  wJluoh  mt^  couoem  the  aaid  apppuota;  ana  U>  give  auch 

informaUgn  as  to  tjie  -particidars  of  aucb  accounts,  as  he^  she,  or  they  shall  .be 

enabled  to  givej  raud  any  parish  officer  or  .other  person  ry^using  so  to;attend^  or 

pthpFprise  wilfmly  obstructing  the  purposes  .of  ^uch  inquiry,  ahall  he  deempd 

gnSlty  of  a.n:(isdemeauQr^'' 

By  atat.  56  &.  3, p.  nxix^,(lopal  aud  Dcrsoual,  public),  for  buildup  .anew 
pansb  church  aud  a  parochial  chapel  in. the  narisb  of  St  Faucraa,  Middlese^^ 
&c^  certain  persons,  and  their  .successors^  to  be  nominated  and  elected  as  was 
afker-meutioned;  w^rp  appoiated  tcustees  for  putting  the  act  iu  execution,  aud 
were  invest^  with  powers  of  levying  ratps  auu  Isgriug  out  the  moneys  so  raised. 
FuUbkor  powers  of  a  like  o^atnre  were  also  gi^eu  thpm  by  a  suhsequent  act^  1 4^ 
2  Q.  ij  p.  niv*  (lopal  and  personsl,  jpublio.) 

*d371  *^  Saater  term^  1834,  the  Court  made  a  rule  absolute(a)  for  a  mau- 
J  damns  oalliug  upon  the  trustees  by  their  derJc  to  lay  before  the  auditors 
oi  jthe  said  parish  elected  uudbsr  J.  '^  2  W.  4^  o.  60,  pursuant  to  the  said  act,  the 
secQunta  kept  by  them  uuder  the  said  ^ts  'Of  56  Qc.  8,  and  1  &  2  G.  4,. as  trus*- 
toes  aa  aforesaid^  at  a  meeting  or  adjourned  meeting  of  the  said  auditors  at  thp 
boaid-room  of  the  vestry  of  the  said  parisl^,  and  alao  calliug  upon  their  said 
clerk  to  attend  &e  auditors  at  such  ineeting  or  adjourned  meeting,  ,and  briuff 
with  him  the  books  of  accounts,  &c.,  and  to  give  aiiph  if^fpcmation  aa  to  i^  sai? 
aoooivits  as  he  might  be  enabled  ito  give. 

{(^  The  profieedings  on  the  %pplici4iQii  for  this  jule  are  not  here  reported,  as  the  ^npB- 
tlomespectuig,the  liabUitj  of  the  trustees  to  apcpuut  before  the  auditoi^i  uuder  etat.  I M 
2  W.  4,  c  60,  is  BtiU4epeadmg. 
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The  mandamoB  issued,  addressed  to  the  trustees  and  to  their  clerk  or  clerks; 
and  it  recited  <<  that  the  auditors  of  accounts  of  the  Parish  of  St.  Pancras,  duly 
appointed  and  acting  under  and  by  yirtue  of  an  act"  (1  &  2  W.  4,  c.  60,) 
<<  heretofore,  to  wit,  on"  &c.,  '4n  exercise  of  the  powers  given  to  them  by  the 
said  last-mentioned  act,  did,  by  a  writing  for  that  purpose,  signed  by  three  of 
the  said  auditors,  summon  and  require  yon  the  olerlui  to  the  said  trustees  to 
come  before  and  attend  at  a  meeting  of  the  auditors  of  accounts  of  the  ssid 
parish  at  a  certain  time  and  place  in  the  said  writing  specified,  and  to  bring  with 
YOU  and  produce  to  the  said  auditors  at  such  meeting  the  book  or  books  contam- 
mg  the  account,"  &c.,  and  then  and  there  to  give  such  information,  &c. ;  aod 
that  the  said  clerks  ought  to  have  complied  with  such  summons,  but  had  ne- 
glected and  refused  ^  to  do.  The  writ  then  commanded  the  said  trus-  ^^g 
tees  and  the  said  clerk  or  clerks  as  follows : — ''That  you,  or  such  of  you  '- 
as  shall  be  thereto  required,  do  attend  with  and  produce  to  the  auditors  of  so- 
counts  of  the  said  parish  of  St.  Pancras,  acting  under  the  said  act  of  parlia- 
ment passed  in  the  second  year  of  our  reign,  the  book  or  books  containing  the  ac- 
count or  accounts  of  all  moneys  reoeived  and  of  all  moneys  paid  between  Lady- 
day  and  Michaelmas-day,  1883,  by*or  on  account  of  said  trustees  under  and  by 
virtue  of  the  said  two  first-mentioned  acts  of  parliament,  at  such  time  and  place, 
or  at  such  times  and  places,  as  a  majority  of  the  said  auditors  may  appoint  and 
give  notice  thereof  to  the  clerks  of  the  said  trustees,  and  then  and  there  give 
such  information  as  to  the  particulars  of  such  accounts  as  you  the  said  trustees 
and  you  the  said  clerk  or  clerks  may  be  enabled  to  give  according  to  the  direct- 
ions of  the  said  acts  passed,"  &c ,  ''or  that  you  shew  us  cause  to  the  contraiy 
thereof."  The  writ  was  not  obeyed,  and  a  writ  was  made  excusing  the  non-com- 
pliance. A  concilium  haying  been  moved  for,  and  the  case  set  down  in  the  Crown 
paper. 

Sir  John  CampheRj  Attomey-Oeneral,  was  now  heard  against  the  retum.(a) 
PlaUy  contr&,  took  four  objections  to  the  mandamus,  of  which  two  only  are 
material  here,  as  having  been  decided  upon  by  the  Court.  First,  the  authority 
of  the  auditors  does  not  sufficiently  appear  by  the  writ,  which  *only  recites  ptcgoo 
that  "  auditors,  duly  appointed  and  acting  under  and  by  virtue  of  the  act  ^ 
(1  &  2  W.  4,  c.  60),  did  summon  and  require  the  clerks  to  attend.  It  does  not 
shew  that  the  act  was  ever  legally  adopted  by  the  parishioners.  The  first  eight 
sections  of  the  act  state  the  proceedings  to  have  been  taken  for  the  purpose  of 
adopting  it  in  any  parish,  concluding  with  a  notice  of  adoption ;  and  sect.  10 
enacts,  "that  in  any  parish  in  which  public  notice  of  the  adoption  of  this 
act  in  the  manner  as  aforesaid  shall  be  so  made  and  given,  this  act  shall  imme« 
diately  become  the  law  for  electing  vestrymen  and  auditors  of  accounts  of  the 
taid  parish  in  manner  hereinafter  mentioned."  The  mandamus  pass^  over  all 
these  steps,  and  merely  speaks  of  the  auditors  as  "  duly  appointed."  In  Bex  v. 
the  Bishop  of  Oxford,  7  East,  845,  the  Court  quashed  a  mandamus  which  called 
upon  the  oishop  to  license  J.  K.  to  be  chaplain  or  curate  of  the  church  or  chapel 
01  P.,  alleging  that  he  had  been  dvly  nominated  and  appointed  by  the  inhabi- 
tants of  the  township  of  P.,  but  not  stating  any  consent  of  the  rector,  or  any 
custom  or  endowment  which  might  render  such  nomination  effectual  of  itself. 
Lord  Ellenborough  there  said,  "  the  bishop  is  required  by  this  writ  to  do  an 
act,  which  he  is  idleffcd  to  have  refused  doing  in  breach  of  his  duty.  The  writ 
then  should  state  those  facts  which  constituted  his  duty."  [Patteson,  J. 
There  it  might  have  been  true,  as  the  writ  alleged,  that  the  curate  was  duly 
nominated  and  appointed  by  the  inhabitants,  and  yet  that  would  not  have  been 
sufficient  to  entitle  him  to  the  license.]  Secondly,  the  thirty-fourth  section  of 
1  &  2  W.  4,  c.  60,  enacts  that  the  auditors  shall  meet  twice  a  year  at  *the  r^eM^ 
board  room  of  the  vestry,  and  (a  majority  of  the  auditors  being  present)  ^ 

(a)  PUUtj  in  support  of  the  retam,  claimed  to  begin,  inasmnch  as  he  objected  to  the 
form  of  the  mandamus.  But,  per  Lord  Denman,  G.  J.,  If  that  reason  were  allowed,  erery 
one  who  supported  a  return  would  take  an  objection  to  the  mandamns. 
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shall  proceed  to  audit  the  accoants  of  the  yestry  for  the  preceding  half-year ; 
and  the  yeetryy  by  their  clerk,  shall  produce  berore  the  auditors  at  eyery  such 
meeting  a  true  and  just  statement  of  account,  &c.;  the  same  power  being  giyen 
to  the  auditors  as  to  the  accounts  of  other  boards  having  control  over  any  part 
of  the  parochial  expenditure.  But  this  mandamus  does  not  recite  that  the  clerks 
were  summoned  to  attend  such  a  meeting  as  is  here  described ;  and  in  the  man- 
datory part  it  merely  eaUs  upon  the  trustees  or  clerks  to  attend  with,  and  pro- 
duce to  the  auditors,  their  books,  at  such  time  and  place  as  a  majority  of  the 
auditors  may  appoint  and  give  notice  of;  not  specifying  the  description  of  meet- 
ing, nor  fixing  the  time  or  the  place.  As  to  sect.  85,  the  reauisition  stated  to 
have  been  made  upon  the  clerks  does  not  appear  to  have  been  founded  on  it,  nor 
is  the  other  part  of  the  mandamus  adapted  to  it.  The  power  given  to  the  au- 
ditors by  this  act,  over  the  trustees;  is  stricti  juris,  and  ought  to  be  exactly  fol- 
lowed. 

Sir  John  CampbeU,  Attomey-Ckneral,  contra.  As  to  the  first  objection ;  this 
is  not  a  motion  for  a  mandamus  to  admit  auditors.  No  question  is  depending 
as  to  their  title.  It  cannot  be  said  that,  in  a  proceeding  like  this,  where 
their  character  as  auditors  is  only  introduced  incidentally,  the  writ  must  set  out 
all  the  proceedings  taken  by  the  parish  for  adopting  the  act,  and  for  appointing 
auditors  properly  qualified  under  sect.  33.  There  is  no  instance  of  a  mandamus 
haying  been  so  framed.  [Lord  Denhan,  G.  J.  We  are  all  satisfied  that  the 
^c.«-|  first  objection  is  not  good.    It  is  enough  here,  *that  the  auditors  appear 

-*  to  have  been  appointed  by  virtue  of  the  act  to  this  office,  which  is  noto- 
riously a  public  one.  LittledaIiE,  J.  I  do  not  found  my  opinion  on  the  word 
''duly."]  Then,  secondly,  sect.  84,  is  merely  directory  as  to  the  place  of 
meeting.  If  the  auditors  do  not  meet  in  the  board-room  no  penalty  is  imposed, 
nor  are  their  acts  made  yoid.  And  the  place  where  they  may  determine  to  meet 
is  the  *'  board-room  of  the  vestry"  for  that  purpose.  Sect.  36,  mentions  no 
room,  but  speaks  only  of  attendance  at  any  meeting  or  adjourned  meeting.  And 
when  the  writ  calls  upon  the  trustees  to  attend  at  such  time  and  place  as  the 
auditors  may  appoint,  that  must  be  confined,  in  the  interpretation,  to  such  an 
attendance  as  might  lawfully  be  required ;  to  an  attendance  even  at  a  particular 
board-room,  if  it  could  not  legally  be  had  elsewhere.  [Lord  Denman,  0.  J. 
The  words  of  the  requisition  extend  to  any  place,  even  if  out  of  the  parish.  You 
claim  to  appoint  any  time  or  place  you  think  proper.  Patteson,  J.  Such  as 
a  majority  of  the  auditors  may  appoint.]  The  writ  adds,  "  according  to  the 
directions  of  the  said  act."  [Lord  Denman,  0.  J.  That  is  after  the  words 
«and  then  and  there  give  such  information  as  to  the  particulars  of  such  ac- 
counts, as  you  may  be  enabled  to  give."  Besides  the  writ  speaks  of  a  place  or 
places  'f  the  act  mentions  only  one  place.]  Supposing  that  the  writ  is  too  gene- 
ral in  this  respect,  it  is  not  therefore  bad  altogether.  A  peremptory  mandamus 
may  be  granted  for  so  much  as  may  lawfully  be  enforced. 

Lord  Denman,  G.  J.  It  is  quite  clear  that  we  cannot  mnt  a  peremptory 
mandamus  calling  on  these  parties  to  do  what  they  are  not  obliged  to  do  by  law. 
*Si^l   ^^^  ^mandamus  requires  the  trustees  to  do  a  particular  act,  that  is,  to 

•I  attend  with,  and  produce  to  the  auditors,  their  accounts  in  any  place 
and  at  any  time  that  a  majority  of  the  auditors  may  think  fit  to  appoint.  The 
auditors  had  no  power  to  make  such  a  requisition.  It  may  be  that  the  power, 
if  exercised,  would  not  be  abused,  but  we  cannot  call  upon  these  parties  to  obey 
a  demand  made  in  terms  which  are  contrary  to  the  restriction  of  the  statute.  It 
is  said  that  the  generality  of  the  demand  is  qualified  by  the  words,  "  according 
to  the  directions  of  the  said  act;"  but  it  cannot  be  so  qualified  by  an  expression 
which  would  require  the  parties  to  whom  the  writ  is  directed  to  look  into  an  act 
of  parliament.  It  is  contended  that  the  requisition  of  the  writ  may  be  partly 
good  and  partly  bad,  and  that  the  valid  part  may  be  enforced  :  and  it  is  true  that, 
in  Rex  v.  The  Justices  of  Leicester,  4  B.  &  0.  891,  on  a  motion  being  made 
for  a  mandamus,  requiring  more  than  the  Court  thought  fit  to  be  demanded,  a 
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]«uie  wftB  grittied  in  lesf  oomprtkeMTe  ienna,  adopting  that  fnrt  of  the  motiaii 
whioh  tbe  Coast  tkoughi  good.  BuA  hen  the  thiag  whioh  we  ^g^  leqnired  to 
enforee  ie  idrregslar.  The  Conui  e^d  there,  that  tmy  mrn^d  moald  the  rale  eo 
M  to  neet  the  Jiutioe  of  the  cue.  Bnt  hereitia  mxA  a  vde,  foaA  the  writ  itielf, 
that  is  bfif one  m.  W/e  imiiat  enfotee  it  ia  like  icrme  im  iriufsh  it  haa  iaaoed,  or 
not  at  all. 

hmhKDAURf  J.  The  aob  1  A;  2  W.  4,  o.  60,  v^inrea  ^e  audkon  jto  meet 
at  the  boaflDiUiQom  of  the  yeatir.  lit  is  aiigaed  that  this  la  manely  diseetory :  and 
in  many  eases  fiDaetmeots  of  this  kind  9m  so.  Boi  the  TieBtry  is  the  pkoe  when 
imeetmgs  of  this  knid  ought  to  *ba  held  hy  huir.  The  boasd-room  is  ^^o 
merely  A  lOOKTSiiiantaobstitatioii  lor  the  vealry  of  the  obotoh,  whioh  ia  I-  ^^ 
the  segolar  fkiofi  fer  pansh  meetings,  fhea  the  mandanms  requlree  the  irostees 
sad  clerks  to  attend  and  prodaoe  the  aeoonnts,  nt  s«eh  time  and  plaoe,  or  it 
each  times  and  places,  as  a  majority  of  the  auditors  may  appoint,  and  then  and 
there  give  sadi  inCormarfdoD  as  to  the  partioriors  of  enoh  aooojants,  aa  the  said 
tmstaes  and  clerks  may  be  enabled  to  giire  aoeordiog  to  the  dixeotiona  of  the  said 
act.  It  iB  eoBtondod  ibatt  th*  eonolading  words  of  this  elausa  oyer-zide  tke 
whole,  and,  Aevefora,  4ihat  notshisig  ia  veqmrod  which  is  inconsistent  with  the 
^;  b«|t  if  the  aet  limits  tihe  meetings  to  a  partioalar  plaoe,  the  mandanuu 
ahonld  aot  do  so  too.  It  is  essd  .that  the  writ  may  be  .good  in  part  and  bad  in 
part ;  bul»  tlie  leqniaition  is  to  prodaoe  the  aooomnte  ft  sneh  time  and  places  ss 
a  mfljoiitj  of  the  auditors  iaay  i^«nt :  and  the  whole  depends  apon  tfaa^. 

PATrasoN,  J.  ^h»  ol^eation  may  seem  at  irst  sight  a  small  one  to  prevail 
in  anoh  a  case  as  this,  that  I  am  afraid  of  ythe  principle  whioh  it  is  son^t  to  iar 
tvodace.  If  one  ihip^  only  is  direoted  by  the  mandamns,  a^d  lihat  is  against 
phe  aet  of  parliaoment,  at  wrald  be  a  daaaerons  precedent  to  mnt  a  pereiaptoiy 
maakdamiis  in  the  manner  anggested.  We  shonld  be  remoulding  the  writ  ^'« 
aaay  moald  the  rale  for  a  m^diimns,  bwt  not  the  wnt  itself. 

WUiLtAMS,  J.  I  am  of  the  same  opinion.  No  part  of  the  wiit  is  aeyeaable 
from  the  r^st.  Mandamns  ^quashed. 

*The  AUfinuif'^Qtimand  then  said  ibat,  atthongh  the  wnt,  fi^  he  ad-  ruiVAj^ 
mitted,  iooold  not  be  moulded,  the  Ooart  might  now  grant  anotb^  manda-  ^ 
mas,  to  be  framed  eonfocmahly  to  itbe  act. 

Lord  DfiHBfAN,  G.  J.    For  that  there  must  be  a  rade  to  show  canae. 


The  KEf G  against  The  .OTJ?E  Bank  Commissioners.    JSafurda^j  June  6. 

A  statute  directed  that  a  sum  of  money  <sfaouId  be  paid  to  certain  commissioners,  who 
were 'therewith  to  execote  all  soch  works,  Ac.  as  ikouidflrom  time  to  time  he  deemed  neett- 
sary,  proper,  or  expedient  for  patting  cevtadn  banks  and  bridgeaina  permanent  state  of 
atabilify  and  secarity,  and  for  OQnatroctiiigthe  forelands  andjslopesof  the  banks,  as  far 
as  practicable,  upon  one  unlfonn  system. 

By  mandi^mns,  reciting  this  clanse,  and  that  the  money  had  been  paid  to  the  commission- 
ers, they  were  ordered  to  proceed  to  pat  the  banks  forthwith  in  a  permanent  state  of 
atabUity  and  aecnrity,  and  to  constmct  the  forelands  and  slopes  of  the  banks,  so  far  as 
practicable,  npon  one  uniform  ayatem. 

lUtttrn,  that  th^  commisioners  had  from  time  to  time,  at  all  timaa  from  the  passing  of  the 
act  hitherto,  proceeded  to  execute  all  such  works  <<  ae  »hwUd  be^or  were  from  time  to  time 
deemed  neeeuofy J  proper,  or  expedient  for  putting  the  banks  in  a  permanent  state  of  sta- 
bility and  security,  and  for  constructing  the  forelands. and  slopes  of  the  banks,  as  far 
as  practicable,  npon  one  uniform  system.'' 

field  an  insnfficient  retam,  and  a  pereaiptoiy  maadamoa  avtarded. 

A  UAisnAMVS  isaoed  in  Trinity  t«rm,  1834,  direoted  to  The  Commissioner  <rf 
The  Oose  Banks,  appointed  andaoting  <iiader  stat  1  &  2  W.  4,  c.  Ixxiii.  (Looal 
and  Personal,  Pablio),  intituled,  *^  An  aot  to  alter,  amend,  and  enlaige  the 
|K)W0T8<kf  the  aeveralaets  nomr  in  ibroe  relating  to  the,^«ar  river  or  oat  jGrom  Sa« 
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B4nk  to  Krn^B  Lynn  m  the  cpuniy  of  Norfolk,  called  The  E»ii  Brink  Cut ; 
Mill  to  laise  fu^tber  fandjs  for  carr^ag  the  aaid  acts  into  executipn/'  The  manda- 
jnoa^  in  sixh^Un^^,  aet  forth  that  it  was  by  the  aaid  act,  8ect.  1,  recited  diat,  by 
reason  of  the  defective  atate  of  the  ban&s  and  bridges  of  the  river  Ouze,  in 
purts  deacribed  in  the  ^et,  sonie  injury  had  been  occasioned  to  them  by  the 
^5451   *^^°^^^^*^^  yeiocity  of  the  currant  in  consequence  of  the  improvement  of 

^  the  QqjbfaU  of  the  river  into  the  harbo|ir  of  EJing'3  Lynn,  for  irbich  it  was 
just  thiU  compeo^atipn  .should  be  made  from  the  funds  of  the  commissioners  of 
drminsbge  acting  under  ihe  authority  of  ceridin  acts  of  parliament  in  the  said  act 
recited,  and  that  (Sect.  39)  in  order  to  jputan  end  to  the  disputes  and  dijOferences 
heimeen  the  ^mnssioners  of  drainage,  .aeting  und/cr  the  authority  of  jcertain 
9Ct&  of  parliament  therein  recited,  and  the  owners  of  or  persons  liable  to  the 
■wutenji^ce  of  the  banks  of  the  said  river  Ouze,  touching  the  injury  of  the  said 
baaks,  it  had  been  (^eed  that  the  oommisaioners  of  do^ainage  should  raise  and 
pay  a  aam  of  money  (the  amount  to  be  fixed  as  in  the  act  directed)  as  a  final 
eotnpenaatian  tor  the  n^mage  occasioned  or  to  be  occasioned  to  certain  parts  of 
the  panks  of  the  <)Af  e  described  in  the  Act,  by  the  altered  eourse  of  thie  Ouze, 
or  the  execution  of  any  vorks  of  the  .commissioners  of  drainage;  and  that 
12^0^.  had  been  ifisfd  as  the  amount  to  be  paid  for  past  injuries  to  the  banks, 
and  46^600/.  to  be  laid  out  in  puttiog  the  banks  into  one  nniform  system  of  re- 
pair. The  mandamns  then  went  on  to  state  that  the  .act  directed  the  payment 
of  the  4j6,000^.  M  certain  specified  times  to  the  treasurer  of  certain  persons,  who 
b^  tbe  act  (Sect.  40)  were  ^appoii^ted  commiaa&oners  to  carry  the  .act  into  execn- 
t^gsk  ao  far  as  related  .to  the  repair  and  management  of  tjbe  ^aid  Ouze  banks  and 
bridges,  to  be  designated  ^^The  Ouxe  Bank  CommissionerB;''  and  that  it  was 
bj  t^e  jsaid  actfqrthor  enacted,  (Sect  44),  ''that  the  said  Onze  bank  eommis- 
^^^1.  aionecs  fball,  imd  they  are  ihecdbv  authorised  and  required,  ''from  time 

•>  to  time  to  msk^,  do,  construct,  and  execute  all  such  works,  acts,  matters, 
aad  things,  4m  shall  fi^nn  tijm^e  0time  be  deemed  neceamry,  proper,  cr  expedient 
for  putting  the  banks  and  bridges  of  the  aaid  n^ier  Quze  between"  &c.  ''in  a 
permanent  siate  of  stability  and  security,  and  for  jconstmcting  the  forelands  and 
alopes  of  the^d  banks,  as  far  ^A  practicable,  upon  one  uniform  system,'' 
.     .     .    ,    ^'and  to  set  back  the  said  banks  where  ihe  force  of  the  current  or 

other  circumstances  may  require;" "  and  Ijie  water-ways  of  the 

said  several  bridges  shall  be  extended  on  each  side  of  the  said  river  to  such  a 
width  9M  shall  be  oocrespondent  wiUi  the  width  of  the  said  river,  and  the  gene- 
ral line  of  the  banks  thereof  above  and  below  the  aaid  bridges  respectively*" 
D^  mandaukus  then  stated  lihat  the  46,000/.  had  been  paid  to  the  Ouze  bank 
cwnmissio^ers,  and  that  the  commissioners  of  drainage  and  certain  owners  of 
land  drained  by  the  Onze  had  had  applied  to  them  to  proceed  to  put  the  banks 
of  the  said  river  Ouze,  i^.  (following  the  directions  .above);  but  the  commis- 
duoers  of  the  Ouae  bwk  refused  and  Uf^lected,  .^.,  to  the  great  damage,  &c. 
The  mandamus  then  commanded  the  Onze  bank  commissioners  "that. immedia- 
tely after  the  receipt  of  this  writ  you  do  proceed  to  ^t  the  hanks  of  the  river 
Ooae  between"  &a  "in  a  peimanant  state  of  stability  and  security 3  and  that 
yea  do  construct  the  forelands  and  slopes  of  the  said  banks,  as  far  as  practicable, 
upon  one  unifoum  aystem,  a^  do  set  ba)sk  idbe  said  banks  where  the  same  shall 
be  neeessary,  and  do  extend  the  jwaterwa^ s  of  the  bridges  over  the  said  river  be- 
tween" Ac.  "in  a  widib  corresponding  with  the  width  of  the  said  river  and  the 
general  line  of  the  banks,  above  and  below  the  said  bridges  respectively,  or  that 
^5471   V^^  ^^  ^  ^^^'"^  ^  ^^^  contrary  thereof"  &c.    Betum :  that,  as  to 

J  all  the  works,  acts,  matters,  and  things,  by  the  aaid  writ  conmianded  to 
be  done,  exoept  as  to  extending  the  waterways  of  the  bridges  over  the  said  river 
Owe  between,  &c.,  io  a  width  corresponding  with  the  ,width  of  the  said  riyer 
and  the  general  line  of  the  banks  thereof  above  and  below  the  said  bridges  re- 
spectively {part  pf  ibe  aaid  woi;ks,  acts,  matters,  and  things),  we  the  said  Ou^se 
peak  commisAioners  j^aye,  from  timue  to  time,  at  all  times  from  the  passing  of 
Vol.  XXX.— 17 
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the  said  act  in  the  said  writ  first  mentioned,  to  the  time  of  issuing  the  said  writ, 
and  thence  from  time  to  time,  at  all  times  hitherto,  proceeded  to  make,  do,  con- 
stnict,  and  execute,  all  such  works,  acts,  matters,  and  things  respectiTely,  as 
should  be  or  were  from  time  to  time  deemed  necessary,  proper,  or  expedient  for 
putting  the  banks  of  the  said  river  Ouze  between,  m.  in  a  permanent  state  of 
stability  and  security,  and  for  constructing  the  forelands  and  slopes  of  the  aid 
banks,  as  fisir  as  practicable,  upon  one  uniform  system ;  and  as  to  so  much  of 
the  said  writ  as  commands  the  said  Ouze  bank  commissioners  to  extend  the 
waterways,  &c.  (this  part  of  the  return  is  immaterial.  A  concilium  haying  been 
obtained,  and  the  case  inserted  in  the  crown  paper, 

Sir  W.  W.  FoUeU  was  now  heard  against  the  return.  The  first  part  of  the 
return  is  insufficient.  It  is  not  enough  to  say,  that  the  commissioners  have  done 
what  has  been  deemed  necessaij.  Deemed  necessary  by  whom  ?  The  maadsr 
mus  is  to  try  whether  their  discretion  has  been  honestly  used.  The  return  should 
state  what  has  been  done ;  and  should  also  expressly  ^allege  that  no  more  pr^g 
was  necessary.  Then  a  traverse  might  be  taken,  which  now  is  impossible.  ■- 
[He  then  ar^ed  against  the  other  part  of  the  return,  as  to  the  extension  of  the 
waterways,  &o.  upon  the  construction  of  the  local  act.] 

Sir  John  CampheS,  Attorney-General,  contri.  The  first  part  of  the  retain 
follows  the  words  of  the  act  of  parliament.  The  act  vests  a  discretion  in  the 
commissioners;  the  return  substantially  alleges  that  they  have  exercised  that 
discretion.  If  the  mandamus,  in  fact,  goes  ^yond  the  act,  it  is  bad  pro  tanto; 
if  not,  then  the  return,  which  follows  the  act,  must  be  good.  The  words  ^'should 
be"  are  perhaps  not  intelligible ;  but,  if  so,  thev  may  be  rejected.  Or  the  woid 
^^or"  may  be  construed  copulatively,  instead  of  disjunctively;  and  then  the  re- 
turn means  that  all  has  been  done  which  has  been  and  will  be  deemed  neces- 
sary. The  return  might  be  traversed  by  denying  that  all  which  is  necessary  has 
been  done.     [The  argument  as  to  the  other  part  of  the  return  is  omitted.] 

Biggs  Andrews  (in  the  absence  of  Sir  W.  W.  FolkU,)  in  reply.  The  argn- 
ment,  that  the  return  need  only  follow  the  act,  for  that  the  mandamus  ought 
not  to  go  further  is,  if  of  any  force,  an  objection  to  the  issuing  of  this  manda- 
mus; and  that  cannot  now  be  made.  But,  besides,  the  return  should  at  least 
go  so  far  as  to  state  whether,  in  fiict,  any,  and  what  money  has  been  expended 
upon  the  works.  This  Court  should  have  the  means  of  ascertaining  whether 
the  act  has  been  complied  with»  which  the  return  does  not  furnish. 

*Lord  Denmak,  C.  J.  This  mandamus  does  not  follow  the  precise  p^^g 
terms  of  the  act.  (His  lordship  then  read  the  command  in  the  writ.)  '- 
I  do  not  think  it  was  requisite  that  the  writ  should  use  the  words  ''such  as  shall 
be  deemed  necessary."  The  parties  bringing  the  case  before  the  Court  had  a 
right  to  assume  that  the  things  commanded  to  be  done  were  necessary.  If  the 
return  had  stated  that  the  commissioners  thought  such  and  such  things  neces- 
sary, and  that  they  had  done  them,  that  would  have  been  a  sufficient  answer. 
It  miffht  have  been  more  satisfactory  if  they  had  shewn  what  they  had  dme^ 
and  wnat  they  had  spent :  but  I  am  disposed  to  think  that  it  would  have  been 
enough  if  they  had  said  that  they  had  exercised  their  judgment,  and  done  all 
they  deemed  necessary.  But  they  have  used  unintelligible  knguage,  making 
an  assertion  in  the  alternative.  No  meaning  can  be  given  to  the  words  "  as 
should  be  or  were  from  time  to  time  deemed  necessary."  A  party  is  not  to  re- 
turn a  nonsensical  answer  to  the  Bang's  writ  of  mandamus,  and  leave  the  Court 
to  interpret  it.  (His  lordship  then  stated,  upon  the  construction  of  the  act,  he 
considered  the  other  part  of  the  return  bad.)  The  return  seems  to  me  had  in 
all  its  parts,  and  a  peremptory  mandamus  must  go. 

LiTTLEBALE,  J.  As  to  the  first  part  of  the  return,  it  was  open  to  the  com- 
missioners to  return  in  two  ways.  First,  they  might  have  returned  in  so  wmbJ 
words  that  they  had  done  such  works  as  were  necessarr,  and  that  the  hanl^ 
were  put  into  a  state  of  ^rmanent  stability.  This  they  have  not  returned;  and 
perhaps,  in  the  time  which  has  elapsed,  they  have  had  no  opportunity  of  doing 
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^5501  ^^^^  worfa.  Beoondly^  they  might  have  said, ''  We  *haTe  from  time  to 
-'  time  executed  divers  matters  and  things  for  the  pnrpose  of  patting  the 
htnks  into  perfect  secaritj,  and  are  prooeedinff  so  to  do/'  This  they  do  not 
letom.  Bat  they  only  retaiTi  that  they  have  done  all  sach  things  "  as  should 
be,  or  were,  from  time  to  time  deemed  necessary/'  in  the  words  of  the  act,  with- 
out saying  that  they  have  done  any  thing.  It  seems  to  me  that  this  is  not  suf- 
&ient.  As  to  the  disjunctive  allegation  (though  I  do  not  say  that  "  or"  may 
not  sometimes  be  copulative),  it  seems  to  me  that  it  is  bad  here. 

Patteson,  J.  I  am  of  the  same  opinion.  Possibly  it  might  have  been 
enough  if  the  commissioners  had  returned  that  they  had  from  time  to  time  done 
all  things  neceiuuy  for  patting  the  banks  in  a  pernmnent  state  of  repair ;  but  I, 
for  one,  sbould  have  thought  that  not  sufficient.  The  commissioners  are  ap- 
pointed, and  are  intrusted  with  money,  for  a  particular  purpose ;  and  I  think 
they  shoald  shew  that  they  have  expended  a  part  of  the  money  in  the  works, 
and  are  proceeding  with  them.  The  Court  does  not,  by  the  word  "  forthwith," 
mean  to  oommand  them  to  do  every  thing  instantly ;  but  to  set  about  the  works 
directly,  and  do  what  they  can.  If  they  had  done  all  they  could,  they  should 
have  said  so  :  but  this  they  do  not  say. 

WiLUAMS,  J.  I  am  entirely  of  the  same  opinion.  What  does  the  return 
mean  ?  How  much,  or  how  little,  has  been  done  ?  To  whose  satisfaction  ? 
The  allegation  here  made  might  have  been  satisfied  if  nothing  had  been  done. 

Peremptory  mandamus  awarded. 
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Snee  the  rale  HiL  2  W.  4, 1.  98,  a  defendant  may,  before  issue  joined,  move  to  staj  pro- 
ceedings till  security  for  costs  be  given,  on  account  of  the  plaintiff's  residence  abroad, 
thoogfa  he  has  pleaded  after  knowledge  of  that  fact. 

Held  80,  where  plaintiff  gave  notice  of  action,  describing  himself  as  resident  abroad,  April 
10th,  served  process  May  12th,  declared  May  23d,  and  received  plea  May  27th,  and  the 
motion  was  make  May  30th. 

Where  no  application  has  been  made  to  the  plaintiff  for  secority  before  moving,  the  coart, 
hi  granting  sach  rale,  will  oblige  the  defendant  to  pay  the  costs  of  the  motion. 

A  BULB  nisi  was  obtained  in  this  case,  for  a  stay  of  prooeedings  until  the  plain- 
tiff should  give  securitv  for  costs.  The  plaintiff  was  resident  abroad,  and  had, 
on  the  10th  of  April  last,  given  a  notice  in  which  he  was  described  as  of  Nieu- 
port  in  Belgium.  He  afterwutls,  May  12th,  served  the  defendant  with  a  copy 
of  a  writ  of  summons  in  an  action  of  trespass,  to  which  an  appearance  was  en- 
tered on  the  18th.  The  plaintiff  delivered  a  declaration  and  rule  to  plead,  May 
2dd,  and  a  plea  of  not  guilty  was  delivered  May  27th.  The  defendant  made 
the  present  application  on  the  30th,  no  copy  of  an  issue  having  yet  been  served. 

PkUt  now  showed  cause.  The  application  is  too  late,  after  plea  pleaded.  The 
defendant  knew,  even  before  the  action  was  brought,  where  the  plaintiff  resided. 
A  motion  like  the  present  must  be  made  as  early  as  possible  after  the  defendant 
knows  that  the  plaintiff  is  resident  abroad.  In  Duncan  v.  Stint,  6  B.  &  Aid.  702, 
it  was  held  to  be  too  late,  where  the  plaintiff,  having  that  knowledge,  had  pleaded. 

Sir  John  Campbell^  Attorney-General,  contrd.  The  new  rule,  Hil.  2  W.  4, 
L  98,  3  B.  &  Aa.  389,  fixes  the  practice  now,  that  ^'  an  application  to  compel 
*5521  ^^  plaintiff  to  '^^ve  security  for  costs  must  in  ordinary  cases  be  made 
•I  before  issue  joined.''  If  so  made,  it  is  not  too  late.  In  Fry  v.  Wills,  3 
Bowl.  P.  G.  6,  a  rule  like  this  was  made  absolute,  though  the  defendant  had 
taken  a  fresh  step  in  the  cause  (obtaining  time  to  plead),  after  he  knew  that 
the  plaintiff  was  absent  from  the  country. 
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Psm  CvBJAM.{a)  'We  agioe  m  die  ofdman  tkese  givvn.  Xlie  nde  oinst  be 
absolute. 

FicBlt  then  sabmlktBd  ^hea  the  plainliff  ^ms  entitfed  to  ibe  eeels  of  Ibis  mo- 
tum,  no  demand  of  «ecarky  htmaag  bean  made  upon  kim  or  bifl  jattamej  Mor 
moving ;  a.nd  he  eked  fi&ilie  v.  Oe  Ikmdcs,  1  B.  i^  Aid.  3&L  (IdrnHpAUf 
J.    The  rak  ia  ao.  Timkd  akadlate  <m  ymjmaai  «f  eeati. 


In  tke  Matter  of ,  Overseer  4f .    Momday^  June  8. 

The  amall-pox  kaTJng  broken  oat  in  a  paorlBh,  an  tfmnwt  beeaane  pai^-to  an  agueeiiNot 
with  a  medical  man  that  the  latter  should  Tacclnate  the  paupers.  The  OTeneereobM- 
qaeotly  refused  to  carry  .the  afp^ement  into  effect ;  after  wiiich  all  the  pavjtezs  caagfat 
the  disease^  and  one  of  them  died  of  it. 

The  court  refused  to  grant  a  criminal  information  against  the  oreraaer. 

It  it  no  part  of  the  duty  impo&ed  on  OTersaers  hj  kiiW|  to  cause  panpera  to  %e  Taorinatod. 

Sm  John  Campbell,  Attorney-General,  moved  for  a  Title  to  shew  canse  wbj 
a  criminal  information  should  not  issue  acainst  the  overseer  of  «  parish.  It  was 
stated  on  affidavit  that,  the  small-pox  having  broken  out  in  the  pari^,  an 
agreement,  to  which  the  overseer  was  a  party,  had  been  made  witlh  a  nedioil 
man,  that  *the  paupers  should  be  vaccinated  at  Is,  %d,  per  head.  The  r^^^ 
overseer  afterwards  refused  to  allow  this  agreement  to  be  carried  into  ^ 
effect ;  every  pauper  in  the  parish  caught  the  small-pox ;  and  one  of  them  died. 
It  did  not  appear  that  any  of  the  paupers  liad  applied  to  be  vaccinated,  or  had 
signified  their  consent  to  the  operation.  The  Attomey-Ckneral  referred  to  Mat- 
thews's  Digest  of  Griminal  Law,  tit.  (Mfice,  p.  336. 

Lord  Denman,  0.  J.  Perhaps,  if  the  agreement  had  been  carried  into  effect, 
these  unfortunate  oocufrenoes  would  not  lu/re  laken  pkce ;  and  ve  laay  regret 
that  the  overseer  has  not  'exercised  his  dsscvetion  otherwise.  But,  before  we 
ffrant  a  rule  for  a  criminal  infarmadon  against  a  public  officer  for  a  neglect  of 
duty,  we  must  see  that  it  is  a  duty  which  the  law  casts  on  him.  I  Imow  of  no 
law  which  prescribes  that  precautionary  measures  of  tius  particular  natore  shall 
be  taken  by  the  overseer ;  nor,  if  he  would  take  them,  an  the  pe«r  bonnd  to 
submit  to  them.  If  the  existence  of  the  legal  duty  had  been  «hown,  tbe 
facts  on  these  affidavits  would  show  gross  negligence ;   but  I  do  not  see  the 


legal  duty. 

LiTTLED 


BDALE,  J.    Hiis  duty  is  not  among  those  prescribed  to  overseers  by 
acts  of  parliament;  and  I  cannot  see  how  it  results  from  those  which  are  pre- 
scribed.  The  paupers,  or  the  parents  of  the  paupers^  mights  object  to  such  a  step 
being  taken. 
Pattesoii  and  WiLUAHfs,  Js.  concurred.  Bule  rrfused. 
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.  To  an  action  of  trespass  for  taking  awayjand  from  the  plaintiff's  close^  it  was  pleadfd 
that  the  close  was  contiguous  to  the  sea  shore,  in  Cornwall ;  that  the  sand  had  /roi* 
time  to  time,  before  the  times,  &c.,  drifted  and  been  carried  by  tbe  wind  from  the  sea- 
shore upon  the  said  close,  and  been  there  deposited ;  that  in  the  parish  of  E.  there  was 
a  custom  for  all  the  infaabitaniB  for  the  time  being,  occupying  lands  in  £.,  to  enter  tbe 
cAose  at  seaaoaafcle  ttaaes,  and  take  tberefcMa  i«asenable  quantities  of  «U  such  sand  as 
had  so  drifted,  ^c,  for  the  purpose  of  manuring  the  lands  in  their  occupation  is  cbe 
'Said  county ;  and  the  defendant  justified,  4is  an  inhabitant  aud  occupier,  kc :  Held,  a 
bad  plea ;  first,  because  the  allegation  of  a  custom  was  too  yagoe  ,*  secondly,  because 

(6)  Lord  Denman,  G.  J.,  Littledale,  Patteson,  and  Williams,  Js. 


554] 


3  ADOCfinro  4  StxiSw  2&1 


the  snppoaed  cnstosi  was  at.  all  •rentg  Toid,  iaasmnali  as  the  sand,  wbeti  dnfted 
opod  a  close,  become  gart  of  It,^  and  the  claim  therefore  was  te  take  a  profit  in  aliena 

SOlOb 

2.  Xasne  hefng- joined  on  s  pfea  of  prescription,  pleaded  to  a  dedaration  for  trespass  in  O., 
if  the  plaiotiff't- wftmsB  be  a^Kd^  iir  cr^ss-examination,  questions  respecting  the  user 
in  other  places  than  Q>.^  and  prore  soch  wer,  tiie  plaintiff  in  t e-exavinatiDn  may  shew 
an  iaterrapUon  of  the  osai  in  such  other  places* 

3.  If  such  witness,  on  cross-examination,  Tolantarily  depose  to  such  user,  in  answer  to  a 
question  not  relating  to  it,  the  plaintiff  may  still  re-examiue  as  above,  unless  the  de- 
fcndant  sppfy  to  hate  such  voluntary  answer  struck  out  of  the*  judge's  notes. 

4.  Qnaere,  whethvr  there  easi  cotlst  oentempoiiaiieausly,  in  rsspecttal^  same  land,  a 
preacriptiaB  and  a.  cnstoBi,  entitUng  to  the  same  easeaunt^  ^  1 

5.  Evidence  which  shews  such  a  custom  lis  not  evidence  of  such  a  prescription,  and  vica 
vers&« 

6.  In  trespass  q;[iare  dausnm  fi^glt,  defendant  justified  in  several  pleas  alleging  non- 
exSstfnf^  grants,  by  A.,  B.,  and  6.  respectively,  being  seised  in  fse  of  the  locus  in  quo, 
of  pffofita  a  pvendn  therein^  to  several  partiea  respeotivdy  seised  in  foe  of  ether  land, 
oecapiersy  Acc^  in  respect  thereof.  The  replisation  traversed  the  several  grants,  but  not 
the  estate  of  any  grantor  or  grantee.  {The  only  evidence  was  of  immemorial  user  by 
occupiers  of  the  landa  last  mentioned :  Hold,  that  this  did  not  support  any  of  the 
pleas. 

7.  S<y  if  tfte  pfeas  be  of  grants' by  persons*  seised  In  fbe,  to  aH  the  Inhabitants  of  a  parish, 
or  eonnty,  and  the  grants  only  be  trareised,  and  there  be  evidence  only  of  immemorial 
aaet  by  th«  inhabitaatt. 

9.  On  a  plea  that  A.  seised  in  fee  granted  a  profit  a  pcendre  In  his  close  to  B.,  In  respect 
of  land  of  which  B.  was  seised  in  fee,  if  issue  be  joined  only  on  the  grant :  Quaere,  whe- 
ther the  plaintiff  be  estopped  from  (fisputing  the  seisin  of  A.  and  B.7 

Trespass.  Iha  first  ooost  was  for  bfeakiag:  and  altering  aelow  of  the 
piamtiffy  in  tka  parish  of  Penanzahub  In  Corawall^  treading  down  the  gnuH 
with  £iet,  and  trampJii^  the  grass,  &o.y  wi^  saAtle^  &g^  and  crushing  ofther 
the  grass,  &o^  and  snbvcortiag  the  soU^  &o.,  with  earts^  ke.,  (with  other  trefr- 
pusas  not  necessaiy  to  be  mentioned,  ss  they  were  not  jistiaed  hy  the  speeial 
pleas  3)  and  diggjing  up  and  getting  sand,  fto.,  from  and  out  of  the  sMd  olose^ 
sad  earrying  avay  and  cea¥ertin|;  the  said  saad.  The  second  eonnt  omitted 
soae  of  the  tresi^es  mentioned  in  the  first.  The  third  eonnt  was  for  takmg 
sway  and  eonvertiag  the  sand,  fta 
MLcei       ""EirslidML    Not  guiltj.    Similiter. 

J  SeoMid  pl^:  As  to  the  trespasses  mentioned  in  the  first  count  and 
set  out  in  the  preoeding  nsge.  That  Goorg^  Simmons  before  and  at  the  times 
when^  fto.|  was  seised  in  ais  demsne,  as  of  fee^  of  and  in  a  certain  messuage^  and 
diren,  to  wit,  124  aores  <rf  bind  with  the  apportenanees,  in  the  parish  of  St. 
Enne,  in  the  eouaty  aforesaidi  and  that  be^  and  all  those  whose  estatOi  St9^, 
from  time  whereof  &c.^  by  himself  and  themselves^  his  and  their  tenants  bmA 
&naerS|  ocoi^tters  of  the  said  messuages^  &c.y  have  dag  and  got^  and  have  beem 
used  and  aeeustomed  to  dig,  &€.,  fti^  of  right  onght^  io,,  and  still  of  right 
ought,  &c.,  reasonable  quantities  of  sand  from  and  out  of  the  said  eloae  in  which 
&e.,  and  to  take  and  carry  away  the  same  from  thenoe  to  the  said  messuage  and 
'  kad  with  the  appurtenances,  to  be  used  and  oonsttmed  on  the  said  last-men- 
tieaed  land,  for  the  purposes  of  manuring  the  same,  every  year,  at  all  season^ 
able  times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the  said 
messuagfd  and  land,  with  the  appurtenances,  belonging  and  appertaining ;  and 
(bat  the  said  6.  S.,  being  so  seised  of,  &c.,  before  the  said  times  when,  to.,  to 
wit,  September  29th,  ▲.  d.  1804,  demised  the  same  to  the  defendant,  haben- 
dum as  tenant  from  year  to  year  ^  by  virtue  of  which  demise  the  defendant, 
before  the  said  times  when,  &e.,  to  wit,  ftc,  entered  into  and  upon  the  said 
nessuage  and  land  with  the  apipurtenanoes,  and  became  and  was  at  the  said 
times  when,  &c.,  possessed  thereof,  and  hath  continued  so  possessed  from  thenoe 
hitherto }  wherefore  the  defendant  on  the  said  several  days  and  times  when,&o., 
having  occasion  for  sueh  reasonable  quantities  of  sand  for  the  purpose  of  ma* 
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Psm  Oi7BiAM.(a)  'We  agioe  in  die  (qniiiaii  tkese  piwa.  Xlie  svIa  must  be 
absolute. 

Piatt  then  Bubmitted  ^ea  the  plabiiff  ^ms  entitf  ed  to  the  eeels  <of  Ibis  im- 
turn,  no  demand  of  eecuriij  baying  l^een  made  upon  bim  or  bie  attorney  befaie 
moTing ;  «nd  he  cited  Bailie  v.  Be  B6mdc0»  1  B.  A  Aid.  SSL  (XmBLspAU, 
J.    The  rak  it  ao.  B«le  afaidlate  on  pajnttut  itf  eoiti. 


In  the  Matter  of    > ,  Ovterseer  4f  — .— «^.    Mmday^  Jwm  8. 

The  small-pox  h«TJng  trokea  oat  in  a  poriBh,  «a  overseer  beeame  party  to  an  agiseennnt 
with  a  medical  man  that  the  latter  should  ▼aoclnate  the  panp^ig.  The  overseer  aobee- 
'qaentlj  refused  to  carrj  .the  agreement  jnto  effect ;  after  which  all  the  pauj>erB  caagfat 
the  disease^  and  one  of  them  died  of  it. 

The  court  refused  to  grant  a  criminal  information  against  the  orerMer. 

It  it  no  part  of  the  duty  iraposied  on  orerseers  by  leiWi  to  cause  paopera  to  %e  Taerfatated. 

Sir  John  Campbell,  Attomey-Genetali  moved  for  a  nile  to  sherw  came  wby 
a  crimiDal  information  should  not  Issue  acainsi)  the  oreraeer  of «  parish,  it  wu 
stated  on  affidavit  that,  the  small-pox  having  broken  out  in  the  paiyb,  en 
agreement,  to  whieh  the  overseer  was  a  party,  had  been  nrnde  wi^  a  nedioal 
man,  that  "^the  paupers  should  be  vaocinated  at  Is.  6ef.  per  head.  The  T%f^ 
overseer  afterwards  refused  to  allow  this  agreement  to  be  carried  into  '- 
effect ;  every  pauper  in  the  parish  caught  the  small-poz  \  and  one  of  them  died. 
It  did  not  appear  that  any  of  the  paupers  had  applied  to  be  vaccinated,  or  had 
signified  their  consent  to  the  operation.  The  Attomey-Oeneral  referred  to  Mst- 
thews's  Digest  of  Criminal  Law,  tit.  Office,  p.  S36. 

Lord  Denman,  C.  J.  Perhaps,  if  the  agreement  had  been  carried  into  effect, 
these  anfbrtunate  ooeufrenoes  would  not  imrve  taken  pkce ;  and  ve  may  fegret 
that  the  overseer  has  not  exercised  his  dsscvetion  otherwise.  Bot,  before  we 
ffrant  a  rule  for  a  criminal  information  against  a  pufbHc  officer  for  a  neglect  of 
duty,  we  must  see  that  it  is  a  duty  which  the  law  casts  on  him.  I  Ijiow  of  no 
law  which  prescribes  that  precautionary  measures  of  tius  particular  nature  sball 
be  taken  by  the  overseer ;  nor,  if  he  wnonld  take  them,  an  the  pe«r  boud  to 
submit  to  them.  If  the  existence  of  the  legal  duty  had  leen  «hown,  the 
facts  on  these  affidavits  would  show  gross  negligence ;  but  I  do  not  see  the 
legal  duty. 

LiTTLEDALE,  J.  This  duty  w  not  among  these  presei^bed  to  overseers  by 
acts  of  parliament;  and  I  cannot  see  how  it  results  from  those  which  are  pre- 
scribed. The  paupers,  orthe  parents  of  the  paupers,  mights  object  to  such  a  step 
being  taken. 

Pattesoii  and  WiLUAHfs,  Js.  concurred.  Bule  rcffused. 
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.  To  an  action  of  trespass  for  taking  away  sand  from  the  plaiaitiff's  close^  it  was  pleaded 
that  the  close  was  contiguous  to  the  sea  shore,  In  Cornwall ;  that  the  sand  had  Jr<m 
Hme  to  time,  before  the  times,  A^c,  drifted  and  been  carried  by  the  wind  from  the  sea- 
shore upon  the  said  close,  and  been  there  deposited ;  that  in  the  parish  of  E.  there  was 
a  custom  for  all  the  inhabitenti  for  ti&e  time  being,  occupying  lands  in  £.,  to  enter  the 
close  at  seaaoaefcle  tiiMS,  and  take  tberefcMa  i«asenable  qnantitieB  of  «U  such  eaod  aa 
had  so  drifted,  ^c,  for  the  purpose  of  manuring  the  lands  in  their  occopation  in  the 
'Said  county ;  and  the  defendant  justified,  -as  an  inhabitant  and  occupier,  &c :  Held,  a 
bad  plea ;  first,  because  the  allegation  of  a  custom  was  too  vague ;  secondly,  because 

(6)  Lord  Denman,  G.  J.,  Littledale,  Patteson,  and  Williams,  Js. 
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tbe  iiipposed  onstom  woe  at  all  aTents  ▼oid,  inasmnalt  m  the  sand,  when  drifted 
upon  a  close,  become  gart  of  it^  uid  the  claim  therefore  was  to  take  a  profit  in  aUena 
solo. 

2.  Xasw  being- joined  on  s  ptt&  of  prescription,  pleaded  to  a  declaration  for  trespass  in  G., 
if  the  ptaintilTswflnety  be  artKd,  iir  cress-ezamiDaftion,  qnestions  respecting  the  naer 
in  otber  placee  than  (kp  and  pnyre  such  vaer,  the  plamtlff  in  fe-examinatiDn  may  shew 
AA  iatenrapiioa  of  the  nsai  in  snoh  otber  places* 

3.  If  such  wilaess-y  on  cross-examination,  Tolantarily  depose  to  such  user,  in  answer  to  a 
question  not  relating  to  it,  the  plaintiff  maj  still  re-examine  as  above,  unless  the  de- 
fbndaat  sppTy  tb  hare  sdch  Toluntar;'  answer  struck  out  of  the  judge's  notes. 

4«  Qosere,  irhvtber  there  can  eslst  oofttempoiiaiieausly,  in  nspect  tatha  same  knd,  a 
prescriptiaa  and  a.  cnstoB,  cnlitUng  to  the  same  easeaant^  ^  ? 

5.  EWdence  which  shews  sucE  a  custom  is  not  endence  of  such  a  prescription,  and  idea 
▼er8&* 

6.  In  trespass  qjaare  clausnm  fl^git,  defendant  justified  in  several  pleas  alleging  non- 
extoting  grants,  hf  A.,  B.,  and  6.  respectively^,  being  seised  in  fte  of  the  locus  in  quo, 
of  proSta  1^  pveodre  thereini^  to  saterol  partiea  respeotlveiy  seised  in  foe  of  other  land, 
oecnpierSy  Ace.,,  in  raspeet  thereof.  The  repliaatioA  traversed  the  several  grants,  but  not 
the  estate  of  any  grantor  or  grantee.  {The  only  evidence  was  of  immemorial  user  by 
occuptera  of  the  Tandsi  last  mentioned ;  Hold,  that  this  did  not  support  any  of  the 
pleas. 

t.  S<y  if  tfte  pleas  be  of  gmits  by  persons-  seised  In  foe,  to  adi  the  inhabitants  of  a  parish, 
or  eoonly,  and  the  grants  only  be  traireised,  and  there  be  evidence  only  of  immemorial 
war  bj  tha  inhabitaats. 

8.  On  a  plea  that  A.  seised  in  foe  fpraoted  a  profit  a  pcendre  in  his  close  to  B.,  in  respect 
of  land  of  which  B.  was  seised  in  fee,  if  issue  be  joined  only  on  the  grant :  Quaere,  whe- 
ther the  plaintiff  be  estopped  from  disputing  the  seisin  of  A.  and  B.7 

Tbespass.  Iha  first  count  was  for  bfeakiag  and  altering  a.ek)se  of  the 
plamtiff,  in  the  pas ish  of  Pacraazabulo  In  Cornwall^  treading  down  the  graaa 
witk  feet^  and  irampJing  the  grasa,  &o.|  wi^  eaAtle,  ta^  and  eroshing  other 
the  gfMSy  &o^  and  subverting  the  soU,  &o;,  with  earts^  Ae.,  (wifth  other  trefr- 
pissen  not  necessary  to  be  meantioned,  as  they  were  not  jistiaed  by  the  special 
pleas})  and  digging  np  and  getting  sand^  &o.y  firom  and  oat  of  the  SMd  closCi 
and  eanyhig  avay  and  cenverting  the  said  sand.  The  second  count  omitted 
some  of  the  tvespasses  mentioned  in  the  first.  The  third  coant  was  ht  takmg 
away  and  oonTeriing  the  sand,  fta 
^^51       *Firslpleiu    Not  guilty.    Similiter. 

^  Second  plea:  As  to  the  trespasses  mentiened  in  the  first  count  and 
set  oni  in  the  preluding  page.  That  G^rg^  SimuMMM  before  and  at  the  times 
when,  fto.|  was  seised  in  his  densne,  as  of  fee,  of  and  in  a  certain  mcssaage^  and 
divera,  to  wit,  124  acres  of  bind  with  the  apportenanceSj  in  the  parish  of  St 
Erme^  in  the  county  aforesaid^  and  that  be^  and  all  those  whose  estate,  Acw, 
from  time  whererf,  &Cy  by  himself  and  themselves^  his  and  their  tenants  and 
lEffmerSi  occupiers  of  the  said,  messuages^  &c.|  have  dug  and  got>  and  have  beeni 
used  and  aceaatomed  to  dig,  &€,,  and  of  right  ought,  Ac.,  and  still  cf  ri^ 
ought,  &c.,  reasonable  quantities  of  sand  from  and  out  of  the  said  close  in  which 
&€.,  and  to  take  and  carry  away  the  same  from  thence  to  the  said  messnage  and 
'  land  with  the  appurtenances,  to  be  used  and  consumed  on  the  said  last-men- 
tioned land,  for  the  purposes  of  manuring  the  same,  every  year,  at  all  season- 
able  times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the  said 
messuags  and  land,  with  the  appurtenances,  belonging  and  appertaining ;  and 
that  the  said  G.  S.,  being  so  seised  o^  &c.,  before  the  said  times  when,  Ac.  to 
wit,  September  29th,  ▲.  d.  1804,  demised  the  same  to  the  defendant,  haben- 
dum as  tenant  from  year  to  year^  by  virtue  of  which  demise  the  defendant, 
before  the  said  times  when,  &c.,  to  wit,  Ac.,  entered  into  and  upon  the  said 
messuage  and  land  with  the  appurtenances,  and  became  and  was  at  the  said 
times  when,  &c.,  possessed  thereof,  and  hath  continued  so  possessed  from  thence 
hitherto ;  wherefore  the  defendant  on  the  said  several  days  and  times  when^&o., 
having  occasion  for  soeli  reasonable  quantities  of  sand  for  the  purpose  of  ma* 
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ott  the  add  Isi  of  Jans^  1260^  die  said  kto  s#v«««iga;  hcd  Heavy  m.  (teirin  o( 
Henry  lU.,  as  in  the  preceding  plea,  amd  grant  of  lettesMatentas  before,  with 
lees  and  exenee  of  peofert^  the  mn*  being:  deettibed  an  foUofiTsX  the  said  lite 
king  did,  aftei'  recitintf ^  among  o&er  tliinge,  ^hegreai  dniawgfl  oooasioned  1^5^^ 
to  tke  said  seveval  ofoees  of  and  ini  wbioh  he  waj  then  BO^searad  by  the  ^ 
contin val  inorease  and  dnfting  of  the  sen  •mid  theieen,  and  that  it  had  been  se- 
pcesented  to  him  that  great  benefit  would  aoenm  to  the  tenantt  attd  eecAfien  of 
meeeaagee  and  hmde  wiAhio  the  {Munek  of  81  Erne  in  the  said  eoimiy,  aa  irdl 
as  great  relief  to  the  oeenpiers  of  the  said,  several  oloeea  of  asid  in  which  ha  was 
so  seised,  if  the  said  tenants  and  oeenpieBs  oi  mesttoages  and  laAda  wi43iiB  the 
parii^  of  St.  Evme,  fvem  time  to  time,  for  ev«v  ^ihereamr^showid  have  kia  rojal 
lioense  and  Ubeiity  te  do  so  ss  heMonafter  neat  mehlioiied,  ^[hinl  to  eveifypeMin 
who  then  was,,  ov  themafter  shoald  b«oome  and  be,  teniBit,.mdiabHiBt,  and  ocen* 
pier  of  any  messuage  and  land  wsSk  the  apfkartenanoes  widiia  the  smd  paalish  of 
St.  Ecme,  i&  the  eootily  aforesaid,  the  liberty  and  pri^fege  at  all  aeaaonabk 
timds  of  digging,  and  gettibg  reasonable  cpantides  of  sand  ffoaa  and  eat  (amAng 
others)  of  the  said  close  in  which,  &c.  in  the  said  firat  count  mentianed,  and  <n 
takinff  and  eanrying  away,  &e.  (rabstaiitiallyaa  in  lAie^pfeoeding  ph»,  bat  staAg 
that  uie  sand  was  to  be  used  upon  the:  lande  of  ther  part^  in  Skv  ssad  pansh  f) 
by  virtue  of  which  said  last^mentioned  gnnt  the  deitvaant,^  so  being  aaek  in- 
hkbitantof  the  said  parish  and  oconpierof  the  said  laei*meii*ionisd  mesenage 
and  land,  &c.  (title  and  justifieatiott  under  the  lettersrfat^nt).  BeplicaAioii : 
That  tile  said  late  £ang  Henry  III.  by  his  ccftahn  other,.  Ac.  dad  n^t  grant  to  any 
person  who  was,  fte;.,  in  mamiev  end  form^  kxt.    SianMiter. 

Ninth  plea,  as  to  the  same  trespasses.  That  defendant,,  before  and  at  the  said 
times  when,  Ac.,  was  and  from*  thenee  hitherto  hath  beett  and  still  is  an  inhi^i- 
tant  *of  the  said  eounty  of  Oomwall,  and  an  ooenpier  of  a  eertain;  other  r«5co 
messuages  and  divers,  to  wit^  124  acres  of  other  land,  with  the  mporte^  I* 
nances,  situate  and  being  in  the  same  eeumtn^ ;  aad  that  hmg  before  the.  8*id 
times  when,  &o.,  to  wit,  June  1st.,  a.  bi  1240^  lUohatrd  Bsvl  of  Oornwrntt,  being 
seised  in  hie  demesne  as  of  fee  of  and  in  (amenflst  othev  tlungs)  the  said  dose 
in  which,  Ae.,  by  his  certain  deed  poll  (loss,  aai:  ealcaee  of  ptofert),  tlie  date 
whereof  was  a  certain  dsiy,  Ae.,  to  wit,  the  day  end  year  hot  afSsresaid,.  did,  te 
the  considerations  therein  nen^ned,  grant  to  every  pereen  who  tkeu:'  was,  or 
thereafter  shotfU  become  and  be  tettatity  infaabitaot,  and  oocwpier  of  any  mss* 
suage  and  land,  fte.,  (as  in  the  seventh  plea,  matatis  miitandis)^  Seplieation : 
That  the  said  Earl  of  OotnwaU  did  not  grant  to  amy  person,  Ao^  in  manner  and 
fbrm,  An.    Similiter. 

Tenth  j^ea,  as  to  the  nme  trespasses.  That  the  said  delN(  hi  which,  Ac.,  before 
and  at  the  said  times  when,  Ac.,  wiui  and  still  is  ODntigumm  and  next  adjobing 
to  the  sea  shore,  to  wit,  in  the  county  aforesaid :  sod  that  the  said  sund  \m  the 
first  count  mentioned  was  and  is  sand  which  bad  been  and  was  front  time  to  tims^ 
before  any  of  the  said  times  when,  Ac.,  drifted  and  earned  by  and  threngh  the 
force  and  violence  of  the  wind  from  and  off  tho  seasboDs  aforesaid,  unto,  into, 
and  upon  the  said  elose  in  which,  Aci.,  and  there  deposited  and  left.  And  that 
wiUnn  the  said  parish  of  St.  £rme,  in  the  eounty  aforesaid,  there  new  is^  end 
from  time  whereof,  As.,  hath  been,  a  certain  aineient  and  laudable  custom  there 
uaed  and  approved  of,  (that  is  to  say,)  that  all  the  inhabitants  for  the  time  beiag 
of  the  said  parish,  oeeupying  messuages  and  lauds  sitnate  within  the  said  parsh, 
have  had,  and  have  used  and  '^been  aceustoned  to  lave,  and  of  right  p,,^Ao 
ouffht,  Ac.,  and  still  ef  right  ought,  Ac,  the  liberty  and  privilege  of  en-  ^ 
tenng  into  and  upon  the  said  close  in  which,  Aor,  every  year  at  all  seasonable 
times  of  the  year  at  his  and  their  freewill  and  pleasure,  and  of  collecting,  getfiag^ 
taking,  and  carrying  eway  from  and  out  of  the  said  close  in  whsch,  Ac.,  reason- 
able quantities  of  all  sueh  sand  as  had  been  and  was  so  drifted  and  carried  ante, 
into,  and  upon  the  saooe,.  and  there  deposited  nad  left,  for  the  norpose  of  manor- 
ing  the  lands  in  the  oeeupation  of  sueh  inhsibHanta  aa  ket  aforeiaid)  situate  hi 
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tktt  eooitij  afaNaud^dbing  ii<y  tmHeMfltu^  danaae  Aevgb^.  Avi  the^  doliiiid- 
ant  alleged  that  ke|  helkmr  andat  te  nid  tknoi  irnn,  Ao4>' nn^  anst  fmm  Ihesce 
bitftetio  hatii  baeft  moA  wtiA  is,  aD  inftalntaBi  of  tin  mid  pasBh  of  St.  EtOM  in 
tha  conntj  afofeaaid^  and  an  oeeapior  of  a  eertais  other  memnge  and  diiwra^  to 
wit,  124  aom  of  other  kn^  with  the  appurtdHaadei^  atoata  and  beiftg  in  illBt& 
Mme  paaiflit^  to  wit,  m  tiia  eota^  afi^feand^  irhetotim  ^0  dtfendast  bo  beiH| 
B«oh  iBlsibitant,  fta^aiidoaoa|pieiry&e.9  as  ttfoiesaid^on  tbe  said  levaral  dayitailS 
tfmaw  wfaen^  fto<^  karing  oeeluaoa  fit  silch  ^eawnaUatqnaaiitioB  of  gand  aa  lasl 
aiotaaaid,  itw  tin  y«f|M8aof  imitanag  bn  ioid  k^ 

then  and  tinrB  reqoirfng  sock  mantvingt.  at  tber  said  tineB  when, !».,.  being  sea^ 
eaoable  tiaiea  of  tkayaar  in  that  behalf^  aateied  kto  the  eaid  obea  in  whiek^ 
te.,  in  ader  la  eoMe^t  and  get  snek  laaMAahle  qnantitiaa  oi  entd  as  laat  tKoRK 
eaid^andto  take  and  oanry  awi^tbaaanwfilr  the  poapoieof  maann^ 
metttbned  hnd;  and  the  defendant  on  tfidaa  oiodasMna  (jnaitafyinff  Hhe  tremaa 
^^^  men&aad  in  the  intradaelevy  part  of  tke  pUa)C  ^Kepkeation :  That 
^^i  wilhni  thapaneh  of  St.  Snaa  afbrewid,  in  the  eonaty  afoMsat^,  thete^ 
mam  m  set,  not  from  tfare  wkeredf,  ko^  hatk  beenj^  a  oeilain  aadeat  ami  laada* 
bb  onatmn,  A4^  (teTetnte  iha  onatoai  aa  aet  oat  in  tha  plaa)v    Similiter. 

Ob  the  tEial  before  WiUiiiiiie,  B./at  the  Oorvwall  Sprng  aawee,  1884,  it 
appeared  that  the  phiinliff  was  oeenpaar,  bj  an  uUdBrleaBB  firam  a  lessee  of  the 
dean  aad  ohi^tai  0I  Baceter/of  a  faorm  eaUed  Una  Gear,  id  whiek  the  loons  in 
qaa  waa  a  part  In  the  kona  in  quo  thereweie  eartain  sand  hMte,  fomiintfpart 
of  a  lifta  of  sani  bsUs  sailed  tewan^  eae  Or  two  Miles  lon§g  passag  thmaglk  th6> 
dsfaidaBf  a  faim  tmi  exteadhig  into  the  aijoakig  knda.  The  pn^rty  of  tho 
setinl  owatttv  there  ia  ealled  their  Rights,  aK  The  Oear  J^fjkJk,  Jenkins's  Bi^t^ 
tew  The  towaas  asa  eorseed  wHb  rsttb,  and  fdtia  a  rabbit  wantn :  they  also 
aibrd  some  paatuie  ta sheep  and  eattk.  Beflreen  then  and  the  sea,  at  thedie-* 
tukce  6f  a  tbi^  of  a  ndk^  is  a  oki^  mder  whieh  is  thakeaek.  If  the  towaaS' 
aia  ktt^un  vp,  the  sand,  beeoiaiag  loosay  UoWs  away,,  and  sotliing  remains  bnt^ 
ntiL  The  defendani'a  witaaases  stated  thaity  when  the  wind  was  strong  from 
paHicoIar  qnartersy  great  qnairtiliea  ef  freak  saad  were  blown  apen  the  loond  in 
<nio  awl  the  ad^ohnng  hmde^  aad  that  this  waa  tha  saad  taken  hv  the  parties 
minittg  the  pritilege  m  oneatioB ;  aad  thai  soak  aeoannlalion,  by  die  wind/* 
took  plaoo  everf  year.  Tke  loeos  in  qno  ^as  in  thef  pariah  of  Perranaabola. 
Tba  defendant  waa  ooonpier  ef  a  farm  called  Trawatera,  in  the  a^oining  naris& 
of  St  fitma.  The  phmtiff  proved  that  tho  defendant  had  taken  the  sand  fiN>m 
y^^^  the  towina  in  The  Oear  Righl,  oa  tk&  29tk  *of  May,  IM2  ;  pretiieaalyy 
^^^-1  therefofe,  to  die  time  to  whieh  tba  jaatificatao'na  in  the  diird  and  feotlh 
^eaa  were  eonflned. 

A  witnesa  for  the  phnni^  om  cteas-eaanriwatien,  laid  thai  ke  neoUeeled  the' 
ooeapiars  of  Trewaters,  and  ef  many  adjacent  ftitma  in  the  same  and  neighbonrkig 
pmshes,  takitff  sand  both  ttfm  The  Gear  Bight,  and  Irani  tbs  Rights  of  otheroo^ 
cQ^OTathrougk  whose kmds  the  Kneef  the  towanspassed;  bnt  whether  the  0irldette& 
ai  to  the  taking  sand  from  the  adjoiniaa  Bightawaa  in  answerto  a  aaestion  pwt* 
OB  that  point  by  tha  defendant's  coaned,  or  was  voinntarily  added  oy  the  wit- 
neM  t9  kis  answer  U>  a  question  respecting  The  Oear  ESgbt  onlv,  was  dkpnted/ 
The  pknntiff's  eennsel,  on  ra^fxamination,  askad  whether  there  had  lot  been  kh 
termptions  to  the  taking  of  sand  from  the  adjoining  Rights.  This  qnestvan 
was  objeeted  to;  but  the  learned  Judge  pensHted  it  to  be  {ml,  on  the  ground 
that  the  etidettee  ob  oross^xamiaation  had  oftened  the  iaqnJry  aa  to  the  adjoi»- 
iag  Rights.  The  witness  then  mentionted  aets  of  kitesruptioB  ea  the  adjobing 
BMrta. 

The  eyidenoe  of  tka  saveral  witnesses  shewed  that  sand  bad  been  taken,,  aa 
far  baek  as  liiving  memory  went,  froaa  die  loons  in  qno,  not  only  by  tke  oeeupiesa  , 
of  Trewaters,  bnt  by  anmeitina  ooeaytfrs  io  St.  Brme  aad  several  otk«  nei|^ 
bottriag  parishee     Napartionlar  prefereaee  ta  the  oaeapiers  of  Trewaters  waa 
ihewA.    Ma  aommeaoeaient  ef  tke  ri|^  appaar^d^  afoa  aaityof  possession  of 
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the  locos  in  quo  and  the  fiurms  ocoapied  by  the  persons  taking  the  sand.    !nie 
evidence  in  some  instances  went  back  for  more  than  seventy  years. 

The  learned  Jndge,  in  his  charm  to  the  jnTy,  after  pointing  oat  that  the 
issue  on  the  first  plM  was  proved  *Dy  the  pluntiff,  and  that  the  third  r^^^ 
and  fourth  pleas  were  inapplicable  to  the  trespasses  proved,  told  them  ^ 
that  the  meaning  of  the  second  plea  was  that  the  defendant,  by  reason  of  his 
being  the  occnpier  of  a  certain  particular  messuage,  was  entitlcMi  to  get  a  reasons^ 
ble  quantity  of  sand  for  manuring  his  land :  and  he  added  that  ne  presumed 
they  would  expect,  in  order  to  sustain  a  plea  of  that  description,  proof  that  a 
particular  farm  in  the  parish  of  St.  Erme,  which  was  in  the  occupation  of  the 
defendant,  and  belonged  to  his  landlord  Mr.  Simmons,  should  have  been  moro 
favoured  than  the  rest,  and  ti^at  he  had  some  symptom  of  a  right  peonlur  to 
that  farm  exclusively.  He  then  pointed  out  that  the  nrmers  in  several  ajdoining 
parishes  had  indiscriminately  claimed  to  get  the  sand }  and  added  that,  if  the 
particular  farm  of  the  defendant  was  not  clothed  with  a  particular  right  beyond 
any  other,  the  defendant's  allesation  in  the  second  plea  was  not  proved.  As  to 
the  issue  on  the  fifth  plea,  his  lordship  asked  the  jury  what  evidence  there  was 
of  the  grant,  or  proof  that  such  a  person  as  Sir  Richard  Bevill  had  ever  existed, 
or  had  been  the  owner  of  Trewaters;  and  he  said  that  it  was  for  the  defendant 
to  prove  that  in  point  of  fact  the  grant  was  made.  As  to  the  issue  on  the  nxth 
plea,  his  lordship  asked  what  evidence  there  was  of  the  ^nt  being  made,  and 
said  that  it  was  a  thing  not  to  be  governed  by  imagination;  that  no  evidence 
was  given  of  the  existence  of  John  de  Trewaters,  and  that  one  king  might  have 
made  such  a  grant  as  well  as  another.  As  to  the  issues  on  the  sevenUi  and 
ei|;ht  pleas  his  lordship  asked  what  evidence  there  was  to  establish,  in  the 
shghtest  degree,  the  existence  of  the  letters-patent,  or  to  draw  a  line  betweeo 
Henry  lU.  and  any  other  king.  As  to  the  ^'issue  on  the  ninth  plea,  his  pttggy 
lerdship  asked  what  evidence  there  was  to  cause  an  inference  that  there^  '- 
ever  was  such  a  man  as  Richard  Earl  of  Cornwall,  or,  supposing  his  existence, 
that  he  had  made  such  a  ^rant  rather  than  any  o^er  person.  As  to  the  issue 
on  the  last  plea,  his  lordship  said  that  the  whole  evidence  bore  on  that,  for  that 
the  defendant's  messuage  did  not,  upon  the  evidence,  stand  out  as  distinguished 
from  the  rest.  The  jury  at  first  said  that  they  found  for  the  defendant  on  the 
second  and  tenth  plea,  and  for  the  plaintiff  on  the  rest.  His  lordship  then  asked 
if  they  found  any  right  in  the  particular  &rm  of  the  defendant ;  to  which  they 
replied,  not  independently  of  the  custom,  but  in  common  with  all  the  other 
wms  and  parishes ;  and,  in  answer  to  another  question  from  the  learned  Judge, 
they  said  that  they  found  no  right  in  the  particular  &rm  of  the  defendant, 
beyond  the  general  custom.  The  verdict  was  then  given  for  the  plaintiff  on  all 
f   the  issues,  except  that  on  the  tenth  plea:  and  on  that  for  the  defendant. 

In  Easter  term  1884  (April  18th,)  Folleit  obtained  a  rule  calling  on  the 
defendant  to  shew  cause  why  there  should  not  be  judgment  for  the  plaintiff,  non 
obstante  veredicto,  with  Is.  damages,  on  the  tenth  plea,  or  why  the  verdict 
obtained  in  the  cause  should  not  be  set  aside,  and  a  vwdict  be  entered  for  w 
plaintiff  with  Is,  damages ;  and,  on  the  following  day,  Ooleridsie,  Seijt.  obtained 
a  rule  nisi  for  a  new  trial  in  case  the  court  should  make  the  plaintifi^s  rule 
absolute,  on  the  grounds  of  the  admission  of  improper  evidence,  and  of  misdirec- 
tion. 

^Growder  and  BuU^  in  this  term  (June  8th,)  shewed  cause  against  rtr^^ 
the  rule  obtained  by  FoUeU.  The  tenth  plea  set  out  a  valid  custom.  '• 
It  will  be  contended,  on  the  authority  of  Gtateward's  Case,  6  Rep.  59,  b,  that  tbe 
right  here  pleaded  is  matter  of  prescription,  and  cannot  be  the  subject  of  cuetOBD/ 
being  a  claim  to  take  a  profit  in  alieno  solo.  But  it  is  material  to  coneider  m 
this  case  the  nature  of  the  thins  taken,  and  the  manner  in  which  it  becomes 
lodged  upon  the  pkintiff's  soil.  [Littlbdals,  J.  How  is  it  possible  to 
distinffuish,  for  the  purpose  of  establishing  a  custom,  the  sand  which  you  aUep 
to  be  drifted  upon  this  dose  by  the  wind^  from  the  sand  which  may  be  ther0 
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mdependentlj  of  that  eanaey  as  ooDglaady  happens  to  cloaes  near  ibe  sea  ?]  The 
eiidenoe  on  this  trial  shewed  that  there  may  be  a  case  '^in  which  the  drift  sand 
csn  easily  be  distingoished.  The  coasts  is  a  pecaliar  one.  And  the  taking  of  sea 
fiud  for  manure  on  the  coasts  of  Cornwall  and  Deron  generally  is  a  practice 
which  has  been  recc^ised  by  statute,  7  Jae.  1^  c.  18.  Qiord  IhsNMAN,  G.  J* 
Not  the  talcing  of  it  from  ano&er's  soU  adjoining  the  sea-sbore.]  This  is  merely 
something  which  has  acddentaUy  lodged  on  the  soil,  and  is  no  part  of  it  or  of 
its  prodnce ;  as,  for  instance,  grass  eaten  in  riffht  of  common  of  pasture  is.  The 
and  is  taken  on  the  close,  instead  of  being  collected  on  the  sea-shore,  from  which 
it  came,  and  where  it  might  have  been  taken  without  objection.  It  is  as  if 
parties  claimed  to  go  upon  a  close  for  the  purpose  of  picking  up  sticks,  or  sea- 
weed. The  two  distinctions  laid  down  in  Oateward's  Case,  6  Bep.  59  h, 
are,  <<  between  a  charge  in  the  soil  of  another  and  a  discharge  in  his 
own  soil/'  and  <<  between  an  interest  or  profit  to  be  taken  or  had  in 
*5G91  ^^^^^®^B  Boil  and  an  easement  in  another's  soil.''  The  Court  will  not 

-'  extend  those  distinctions ;  and  here  no  claim  is  made  to  a  profit  in  the 
soil.  The  custom  falls  within  the  same  rule  with  that  of  dancing,  Abbot  v. 
Weekly,  1  Lev.  176,  or  that  of  pkyinff  at  lawful  games.  Fitch  v.  Bawling,  2  H. 
B.  393,  on  the  soil  of  another,  whidi  are  good,  thouffh  it  may  be  said  that 
they  are  attended  with  some  injury  to  the  land.  The  objection  which  has  been 
taken  to  claiming  some  rights  of  this  kind  by  custom  and  not  by  prescription 
rarimstead  v.  Marlowe,  4  T.  B.  717,  cited  note  (3)  to  Mellor  v.  Soateman,  1 
Wms.  Sanud.  341,)  yiz.  that,  if  daimed  by  the  custom,  they  cannot  be  released 
(as  they  may  if  annexed  to  the  fee,)  appears  somewhat  refined.  The  real  quea- 
tion  is,  whether  the  thing  claimed  be  or  be  not  a  pn^t  k  prendre  in  the  soil. 
Here  the  right  asserted  is  merely  that  of  following  a  chattel ;  it  is  as  much  an 
easement  as  a  right  of  way,  or  the  rights  of  exercise  or  amusement  already  re* 
ferred  to.  In  Stile  v.  Butts,  Cro.  Eliz.  434,  a  custom  for  erery  tenant  and  in« 
habitant  in  Brookbank  to  di^,  have,  and  carry  away  day  in  Brookbank  Green 
was  pleaded,  and  no  objection  taken  to  the  custom.  A  cusUnn  to  turn  the 
ploujgh  upon  headland  has  been  held  a  good  justification  of  trespass  and  snb- 
▼errion  of  soil  in  the  adjoining  land  for  the  purpose  of  turning  the  plough ; 
7  Vm.  Abr.  p.  174,  tit.  Custom  (P,)  pi.  4,  See  7  Vin.  Abr.  183,  Customs  (F.) 
pL  1 :  that  is  a  stronger  case  than  the  present.  In  the  Bishop  of  Lincoln  v.  At- 
wood,  cited  7  Yin.  Abr.  p.  176,  tit  Custom  (P.)  pi.  14,  a  custom  for  the  meadow- 
*5701  '^^^  ^  hAYe,  for  his  pains  in  collecting  Uie  bishop's  rents,  *a  cartload  of 

^  hay  out  of  the  meadow  in  quo,  &o.,  seems  to  have  been  allowed  a  f^ood 
one.  In  the  same  yolume,  p.  179,  tit.  Customs  (C.)  pL  10,  p.  180,  a  case  is  cited, 
where  a  custom  that  if  hogs  came  into  the  street  they  shotdd  be  taken  and  killed 
sad  carried  to  the  hospital  for  sustenance  of  the  poor  there,  was  allowed  good, 
'' though  contrary  to  equity.''  There  was  a  more  objectionable  custom  than  the 
present.  The  customs  '^when  a  man  hath  agisted  his  cattle  in  my  park,  in  the 
time  of  a  great  snow,  for  necesrity  to  cut  the  branches  of  the  odes  for  them," 
7yin.  Abr.  p.  182,  tit.  Customs  (E.)  pi.  12;  « to  dry  nets  upon  the  knd  of  another 
inan,"  ibid.  p.  183,  tit.  Customs  (F.)  pi.  2 ;  and  '<  for  those  that  govern  the  common 
toenclose  to  their  proper  use,"  ibid.  p.  186,  tit.  Customs,  (G.)  pi.  7 :  have  all  been 
held  good.  In  7  Yin.  Abr.  p.  179,  tit.  Customs  (C.)  pi.  4,  it  is  said  that  there 
«tte  many  cases  of  cuttanu  tUlawed /or  particular  reiuotu  in  particular  placeif 
which  if  they  were  general  would  be  contrary  to  law  and  common  equity,  and 
this  in  lands,  goods,  and  liberties,"  which  customs  are  allowed  on  reasons  '<  not 
now  disputable."  And  it  is  again  laid  down,  shortly  afterwards,  that  customs 
kaye  become  established  ratione  loci,  which  are  not  allowed  throughout  England : 
7  Vin.  Abr.  p.  187,  tit.  Customs,  (H.)  pi.  10,  in  marg.,  where  <<  the  custom  of 
the  Isle  of  Man  to  hang  for  stealing  a  capon,  but  not  an  ox,"  is  referred  to. 
The  practice  of  '^  bounding"  in  Cornwall,  mentioned  in  Bowe  v,  Bienton,(a) 

(a)  SeeAppendizF.totheieportof  thiscaBe,  3Uaim.ftR.497.    See  also  Oreaiet. 
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I)jF  which  BMy  Hmev,  nftflfar  taAtm  vbgikHeniy  xmj  Mi|iiit«  «  vig^i  to  leawh 
fto  tm  iniany  waate  hrnds  within  the  eouoly  <}f  OammtAy  f^J^B  ^^^  ^^"  r*571 
tmnih  to  tike  loid  of  the  Boily  m  a  stronger  iDStaooe  of  a  tight  exeisiied  ^ 
fay  kod  o«8lou  thMr  the  preieiit.  The  nndev  t<i  the  hKdfthen^  of  some  port 
of  the  thhig  talen,  makes  no  esseutkl  diffesesce^  The  matteni  of  oascsaenl 
cfoimmbkr  by  Ihe  inhabitHits  of  a-dislriiot^  im  Ab  soil  of  an  iadlvidoai^  fifst^  for 
the  enjeymeat  of  (dmifeatalcs^  sttd,  secendly,.  tot  the  publio  goody  ase  eanttienk 
ted  in  the  avgwHettI  of  oetniBei  agamsl  the  costom  set  up  in  Kteh  v.  Raw&ig^ 
2  H«  B.  d9&;  among  them  k  the  ri|^t  '<te  water  eattle  at  a  eeftaia  iraterinff, 
plaosi:''  aadsooh  a  eifeatoaK  aippeais  to^  be reeognised  la  Paiai  «^  Eeitrlok,  3  Mod. 
2d4^  (but  qnnre);  ydt  the  w»tif  m  autre  strielly  thei  poropert^  of  the  iodiprid- 
ual  eter  vhese  soil  ii  fl^vre^  Ifaaii  ihe  saad  ia  tiat  of  thopemm  npon  wboee  land 
it  kas  drifted^  In  Selibrw.  Rebassoa,  2  T.  &  758;  acuBteas  to  break  eff,  gather^ 
aad  eavry  mm  the  ivtten  wood  of  the  bnnohes  el  trees  giovring  in  a  chasey  te 
fhai,  was  held  baidf  bol  that  was  beeaMS  the  psrsom  elamiing  were  tea  vaguely 
desenbe^  aad  the  ease  Affnred  from  this^.  inasmaoh  aa  the  thing  t»  be  taken 
was  nart  of  the  pevnummit:  prodnoe  of  tha  soil.  In  OaendeB  e.  rabaer,  2  B. 
&  Ad.  2SV,  a'Cnstenn  was  pteade^  fi)r  all  peisons  resldheg  in  a  parish,  whose 
dnt^  Mqnixed  them  t^  a«end  tke  highways  within  the  pssiah,  to  dig  v^  and 
oam  awny  sieves  and  shingle  fronv  the  plaintifPs  elose,  being  paste  of  the  waste 
land  between  high  and  w  water  mane;,  and  no  oneslson  was  thare  nsads, 
whether  or  not  sneh  a  onstom  was  valid  in  law.  Tnere  k  no  atttierity,.and 
thata  appears  n»  reason,,  fdr  saying  that  (^  jirivikge-  her(^  in  qnestion  may 
net  be  okdmed  aa  well  by  onstemi  as*  by  ptesenptian^  it  kas  easily  defined  in 
the  one  case  *as  tfaw  otbev,  and  net  mere  inj«rioa8  to  the  hmd«ownev>  th«  r^K*rq 
pUa  liaiiits  the  aostom  to^areasonaUeqiianti^aindseaseciable  times :  and  ^  ^'^ 
a  distiaetlfiie'is  drawn  as  to  the  pevsonsf  entitled.  [Littubdaui,  J.,  intbecoissa 
of  thk  atgamient,  imraired  if  these  were^  aiijr  ease  in  whieh  the  inhabitants  of 
one  parish  had  estabtehed  a  eoelom  to  take  a  thing  in  anether.] 

Sir  W.  W.  FoOitt,  oontrH.  The  argmneni  en  the  odwr  sideassamea  thnt  the 
iflihaibitants  have  a  right  te  take  the  sand  cm  the  SeaHs&ocet.  But  that  shese  k 
Hat  soil  of  anisKiiiddtni,  as  well  as  sny  other  ckse^  and  tkere  oaaset  be  n  ew* 
fom  to  take  the  sand  from  it.  if  taiaed  by  Ihe  wknl^  the  sand  still  Monger  to 
the  owner  of  tbe  sea->siNirei.  It  k  tone  that  there  m  a  legal  right  ef  gettioig 
sand  for  maDnre>  ew  the  coast  of  ConsiroUy  but  that  k  a  ri^t  niTen  by  stctnte 
a  Jae.  1  0.  Id,}  anA  Umiitei  thereby  to  the  qnee  belaw  k&k-watei  markr 
Many  of  the  estates  en  thk  coast  are  bosdeied  by  saad^hilb,  whioh  are  merely 
the  aeeamidalionef  t^estuMlblowttupby  the  windin  tilie  manner  stated  on  the 
itkL  The  saad-^hiUs^  when  beund  by  ttie  rushes  gsowio^  en  them,  are  a  do* 
fimee  aaainst  the  sea^^  and  aiord  epastnre  }  and  the  loosening  el  tkose  hiUs,  \sr 
dsBtne^gtheruahi  or  etherwise,  k  a  aeriova  mischief.  The  mamasr  in  whseh 
thk  happens  k  vevy  ftdl?  stated  m  the  reckak  ef  stat.  lb  Q.  2,  o.  33,  s.  6,  whkfa 
forbids  the  sotting  of  bent  firom  seek  8and4nUs  en  the  notth-weet  coasts  of 
Bngland^  Now  the  plee  states  that  the  sand  in  the  finrt  count  mentioned  wu 
sknd  whioh  kad  been  and  whs  ^*trom  thae  to  time  before  any  of  the  said  times 
wh«n^  k/o,y"  drifted  by  the  wind  from  the  seaehore  ^'unto^  intoy  and  upon  the 
said  ekse  in  which  &e.,  and  then  deposited *aad  left;**  and  it  asserts  a  ptcKY^ 
lif^i  in  the  inhabitaiits  to  enter  tke  close  and  ti^  away  reasonaUe  qimnr  *■ 
titke  ''of  ail  sneh  sand  sa  had  been  and  was  so  drifted  and  earned  unto,^  into,  and 
•pen  the  saaey  aad  there  dqiesited  aad  left."  There  k,  therefore,  a  prhikge 
^afOfed  of  taking  any  sand  wiithont  limits  whwk  may  at  any  time,  no  matter 
how  long  since,  Mve  been  drifted  on  the  eoast  The  same  pretentioB  might  be 
set  uf  as  to  err«ry  Md  in  that  part  of  tke  eouaty.  If  tkey  may  take  one  po^ 
tion  of  the  sand,  they  may  take  tke  whole;  all  the  nei^dionriag  soil  has  origin- 

Barrett,  1  G.  M.  &  R.  919 ;  S.  G.  5  Tyrwh.  468 ;  and  Doe  dem.  Earl  of  Falmouth  v.  Alder- 
ssa,llCee.J»Wsi.2lO» 
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attj  OToie  bj  arifting ;  «r,  if  Boi^  ao  one  a«i  iistingoMh^  cft^r  ik  time;  wlMtt 
part  of  at  has  «r  liaa  not  bo  on^Bstod*  The  vagoetms  alone  would  make  Mich 
an  lAegation  of  eaetom  inadmni iUe.  Aa  to  tl^  validkj  of  oqitome.  the  rale 
isy  not  merely  that  a  custom  to  take  part  of  the  soil  is  bad^  hot  that  umvb  <ma- 
not  he  a  evatom  to  take  a  {xrafit  from  the  eoiL  flneh  a  right  may  be  prescribed 
•hr  in  a  que  estate:  hat  a  preaeriptiTe  daipimay  he  teleaead  and  got  rid  <^;  a 
eaatom  oannai.  The  caees  leltoa  from  Yiner's  Ahridgmant  cannot  ell  he  smi- 
tahwd,  if  it  is  io  he  «appeaed  that  in  each  of  them  the  distinction  het9v«en  a 
eastGBi  and  a  ptesoription  b  kept  sight  of.  fiat  it  is  eWlenft  that  in  some  in- 
stances the  two  an  apdken  of  pronnseaosidy.  The  oostom^  as  it  is  termed^ 
that  ft  man,  having  amted  his  oattle  in  a  pack,  shall,  in  dme  of  a  great  snow, 
for  neoeaaity,  oat  the  hranehes  of  the  oaks  lor  them,  is  an  esam^  of  this;  a 
privilme  eo  ciaimedcoaid  not  be  the  0ahjeot  of  a  evetem.  It  may  be  laid  down 
ganeBafl J,  ihat  then  oaanot  he  a  vaiid  coatem  to  do  an  tnjary  to  another^s  soil, 
ortaiBe  aptofitm  it.    Aoastem  to  hang  nets  may  begood;  bataeaselseited 

*5741  ^^  ^  ^^'  ^^'  ^'  ^^^'  *^^'  O*^^^*™*'  (^)  V^'  %  wfaeee  a  eostom  for  ail 
J  the  men  of  Kent,  when  they  ishin  the  sea,  to  dig  in  the  land  adjoining, 
and  patoh  stakes  to  hang  thor  nets  to  dry,  was  held  had,  as  ^  eontrary  to  com- 
mon Ti^rt  and  reaaan.^^    (fle  me  then  stepped  by  the  Oeart.) 

Letd  DuBTBCAjr,  0.  J.  B  is  dear -that  this  eannot  be  a  eeed  onelom.  The 
sand,  ihe  article  claimed,  is  a  part  of  the  soil^  and  ineepamm  from  it.  And^ 
if  these  wece  a  distinction  eapaUe  of  being  ascertained,  them  nrost  rarely  be  a 
Inishation  of  the  alleged  li^ht,  as  "to  tisM.  It  oaanot  be  said  l^t  the  inhabi- 
tania  may  take  the  sand  which  has  drifted,  at  any  distance  of  time ;  that  would 
daoe  tiie  whole  sod  at  the  mescy  of  any  peisen  claiming  under  the  custom. 
There  is  no  neeessi^  for  entering  into  the  jnrliaular  inatafoea  which  have  been 
nfenad  to  in  argnmeat. 

LiTTiJsx>A£E,  J.  The  Tiffht  as  here  daiaied  is  at  any  rate  attended  with 
amai  uncertaiDty^  It  wionM  apply  to  many  pkees  which  are  not  separated 
GPom  the  sea^diore  by  hedges,  and  wheie  4di  w  eoil  has  been  thrown  up  from 
theeeanahore ;  and  in  such  cases  the  eustom,  as  alleged,  might  go  the  length  of 
takng  the  whde  away.  Bat,  mdependently  of  this,  sand,  even  if  blown  into 
an  indosed  ftdd  of  mass  er  oora,  becomes  eeil.  Of  what  is  soil  in  general 
composed  f  Many  Uiings  enter  into  it  which  aae  brought  •arttteially  or  by  ac- 
cident, and  the  moment  they  am  se  braaj^t:they  become  part  of  the  soU.  Q%e 
inhabitants  ^maelTes  in  this  case,  allege  tiiat  they  carry  awi^  the  sand  to 
^K^^K-}  manase  their  lands;  bynsingit  as ^sueh  manure  they  ^mld^makeit 
-^  part  of  tiieir  own  eoii;  and  thus  they  okhn,  by  their  treatment  to 
amke  it  soil,  or  no  soil,  as  they  tiiink  psoper.  This  |4ea  is  an  attempt  to  get 
Tid  of  the  necessity  of  stating  a  presoriptbn  aad  the  foots  necessary  to  supj^rt 
a  presoriptive  chum,  br  alleging  a  austem  for  the  iMMmalers  ti  tenements  within 
the  parish  to  do  something  within  the  dose,  each  for  ue  benefit  of  his  purticu- 
hr  tenement.    I  think  .the  plea  cannot  be  suppeited. 

Pattsson,  J.  It  is  dear  that  these  oannot  be  a  >custom  to  take  aproilt  in 
alieno  ado.  This  evidently  is  a  profit,  since  the  partice  taAM  the  sand  to  ma- 
mne  their  own  lands.  Tlum  it  is  net  in  alieno  jkAo  ?  That  is  denied,  because 
it  is  contended  that  the  takina  b  not  m  the  soil.  But  the  daim  is  dearly  to 
take  a  part  of  the  ground  9  whether  sand  be  blown  in  or  mad  lodged,  it  is  part 
of  the  dose  when  once  upon  the  land.  A  distinction  may  be  attempted  be- 
tween the  sand  latdy  drtfted  and  the  otiier  sdl  ef  the  dose ;  and,  where  the 
saad  forms  a  considerable  mound,  it  may  be  easy  to  say  that  the  upper  part  is 
drifted ;  bat  if  that  qmere  remomd,  and  the  lower  arrtred  at,  it  would  be  im- 
possible to  distin^ish.  I  am,  hcwcfer,  ef  opinion  that  when  any  thing  in 
the  nature  of  soil  is  blown  or  lodsed  upon  a  man's  close,  it  is  part  of  the  close, 
and  he  has  a  right  to  it  against  tul  the  world.  This  therefore  was  a  claim  of 
profit  to  be  taken  in  alieno  solo. 

WILLIAMS;  J.    I  am  of  the  same  opinion.    The  custom  alleged  is  unoer- 
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tain^  indefinite,  and  absurd.    In  point  of  fact  there  can  be  no  rule  for  awertttih 
ing,  in  a  case  like  this,  vhat  is  sand  blown  from  the  sea  shore,  *and  ^..^ 
wnat  is  the  original  soil.    And,  in  law,  I  do  not  see  bow  there  oould  be  ■- 
any  such  custom  as  this. 

Rule  absolute  for  judgment  non  obstante  yeredkio.  ^ 
Sir  W.  W.  FoUett,  on  a  subsequent  daj  of  this  term,(a)  shewed  caoie 
against  the  rule  for  a  new  trial.  First,  the  direction  to  the  jurj,  thai  proof 
of  a  general  custom  would  not  sustain  proof  of  the  prescription,  was  accurate. 
The  learned  judge  did  not  tell  the  jury,  that  tiie  prescription  oould  not  exist  in 
right  of  one  estate,  if  it  also  existed  in  right  of  several  others ;  but  that  a  proof 
of  a  general  custom  could  not  be  proof  of  the  prescription :  and  this  was  cor- 
rect The  attempt  on  the  part  of  the  defendant,  was  to  turn  a  bad  custom  (as 
this  is  now  decided  to  be  br  the  judgment  on  the  tenth  plea)  into  a  good  pro- 
scription. Theeyidence  shewed  a  general  custom;  there  was  nothing  to  con- 
nect it  with  the  estate  of  Oeorge  Simmons ;  the  custom  no  more  proved  a  pre- 
scription than  a  prescription  would  prove  a  custom.  In  a  case  at  nisi  prius,  in 
Cornwall,  before  Patteson,  J.,  that  leamed.jugde  held,  that  a  |)rivate  and  pub- 
lic way  could  not  co-exist.  Secondly,  the  direction  as  to  the  issues  joined  on 
the  pleas  of  non-«xisting  grants  was  substantially  correct  No  evidence  of 
such  grants  exbted :  the  generality  of  the  usage  was  incompatible  vrith  its 
originating  in  a  grant  to  the  occupier  of  the  parti<mlar  faxm.  It  was  impossible 
for  a  jury  to  refer  such  a  usage  to  the  grant  alleged  to  have  been  made  by 
the  dean  and  chapter,  or  by  the  Crown,  or  by  the  Eari  of  Cornwall,  unless  fur- 
ther evidence  had  been  given,  pointing  to  some  jparticular  time,  place  or  p6^ 
son.  One  step  in  such  *further  evidence  would  have  been  to  shew  the  M^fn 
existence,  for  example,  of  John  De  Trewaters :  and  so  as  to  the  other  ■• 
suggestions  made  by  the  learned  Judge.  In  Livett  v.  Wilson,  3  Bins.  115. 
(S.  C.  10  B.  Moore,  489,)  a  non-existing  grant  of  a  right  of  way  was  pleaded  and 
traversed;  the  onlv  evidence  was  a  user,  as  to  which  the  proof  was  doubtful;  and 
the  judge  having  left  it  to  the  lury,  whether  there  had  oeen  an  exercise  of  the 
right  by  virtue  of  a  lost  deed,  and  the  jury  having  negatived  it,  the  findii^ 
was  supported.  Here  the  evidence  no  more  shew^  a  grant  to  the  owner  <n 
Trewaters  than  to  any  other  person.  Thirdly,  the  evidence  of  interruptions  on 
lands  adjoining  The  Gear  Bight  was  properly  admitted.  The  defendant,  in 
cross-examination,  had  obtained  the  fact  that  the  usage  contended  for  by  hitt 
had  prevailed  on  a  part  of  the  towans  not  comprehended  in  The  Gkar  Bi^t, 
and  the  plaintiff  of  course  was  entitled  to  meet  that  fact  by  shewing  that  the 
usage  had  not  been  acquiesced  in.  But  even  if  this  evidence  were  not  admis- 
sible, its  reception  could  be  no  ground  for  a  new  trial.  The  only  effect  of  it  was 
to  weaken  the  evidence,  not  of  the  right  in  the  locus  in  quo,  nor  of  that  in 
respect  of  Trewaters,  but  of  the  generd  usage :  but  the  jury  found  in  &vonr 
of  the  general  usage,  and  Uierefore  against  the  evidence  to  which  the  objection 
is  made.  But,  further,  it  is  evidence  which  the  plaintiff  was  entitled  to  intro- 
duce in  chief,  to  meet  the  claim  as  to  the  locus  in  quo,  in  respect  of  Trewaters; 
for  it  appears  that  the  towans  constitute  a  line  of  sand-hills  of  the  same  kind, 
a  part  oeing  in  the  locus  in  quo :  this  species  of  property  is  the  same  through- 
out, though  in  different  hands.  The  case  falls  therefore  within  the  principle  of 
Stanley  v.  *Whit^  14  East,  382.  InTyrwhitt  v.  Wynne,  2  B.  &  Aid.  -g^g 
654,(6)  evidence  of  reservations  of  mines  in  one  part  of  a  waste  was  *- 
held  not  admissible  to  support  a  plea,  in  trespass  quare  dausam  fregit,  of  soil 
and  freehold  in  another  part  of  the  same  waste;  but  the  judgment  of  Abbott,  C 
J.,  proceeded  upon  the  principle  that  the  evidence,  even  if  admitted,  could  have 
been  of  no  importance  to  the  verdict :  and  it  is  clear,  that  the  rightt  ot  he  mineials 

(a)  Saturday,  Jane  13th. 

(b)  See  HolUs  v.  Goldfinch,  1  B.  &  0.  205,  and  the  Judgment  of  Baylej,  J.,  there,  p. 
219. 


B7q 


3  Adolfhus  &  Ellis.  271 


eonld  not  affidot  the  question  of  right  to  the  snrfiuM.    Here  the  yerdiot  was 
against  the  party  giying  the  evidenoe  which  is  questioned. 

Crowder  and  BvU  oontri.    First,  the  direction  was  wrong  as  to  the  nlea  of 
I^esoription.    It  is  not  necessary^  in  order  to  show  a  prescriptiTe  right,  that  no 
other  party  should  have  done  the  act  justified  under  the  right.    The  evidence  in 
£usi  showed  that  the  former  holder  of  Trewaters,  and  all  preyious  holders,  for 
more  than  seventy  years,  had  exercised  the  right.    That  is  not  met  by  showing 
a  right,  or  a  practice,  in  others.    Those  others  might  also  have  a  prescriptive 
right  or  rights,  or  they  mi^ht  claim  a  rieht  under  some  custom.    And  such  a 
custom  would  not  be  inconsistent  with  the  defendant's  prescription.    The  custom 
is  now  decided  to  be  bad ;  but  the  plaintiff  is  not  entitled  to  meet  evidence  of  a 
legal  prescription  bv  proofii  of  a  claim  made  by  others  to  such  an  illegal  custom. 
If  a  legal  and  an  illegal  claim  exist,  the  act  should,  if  possible,  be  referred  to 
the  legal  chum.    [Pattxsoiv,  J.    Here  are  two  issues,  one  on  the  custom,  one 
*5701  ^°  ^^  prescription.  Evidence  being  ^ven,  'Hhe  ludge  must  tell  the  jury 
-I  to  whicm  issue  it  applies.]    There  might  be  a  right  by  prescription  in  the 
owner  of  Trewaters  as  such,  and  also  a  right  in  the  same  ponon  by  custom  as 
occupier  of  land  in  St  Erme,  if  the  custom  were  legal.    The  eviaence  might 
prove  both.    But  it  was  put  to  the  jury  as  if  the  proof  of  the  custom  negatived 
the  prescription.    And,  even  if  the  prescription  and  custom  were  inconsistent, 
the  defendant  might  apply  the  evidence  to  the  prescription.    Otherwise  the 
proof  of  a  prescriptive  right  of  common  will  become  almost  impossible.    Sec- 
ondly, as  to  the  direction  respecting  the  issues  on  the  lost  grants.    [Pattsson, 
J.    Was  there  any  evidenoe  as  to  the  commencement  of  the  right  T\    There 
was  not.    [Pattbson,  J.  Then  the  evidence  would  prove  a  prescription,  if  any 
thing.    The  non-existing  ^praniB  may  be  left  out  of  the  question.]    They  would 
be  applicable,  in  case  a  umty  of  seisin  were  shown.     [InTTLBDALB,  J.  I  doubt 
whether  the  7th,  8th,  and  9th  pleas  be  not  objectionable  on  the  same  ground  as 
the  10th.]    The  present  question'is,  whether  the  evidence  supported  them ;  and 
whether  it  suppcnled  the  oth  and  6th  pleas.    There  was  good  evidence  on  alL 
The  learned  Judge  pressed  upon  the  jury  that  there  was  no  proof  that  such  a 
man  as  Sir  l^chud  Bevill  ever  lived.    But  his  seisin  was  admitted  by  the  tra- 
verse of  the  grant;  Cowlishaw  v.  Cheslyn,  1  Cr.  k  J.  48,  where  evidence 
offered  to  disprove  the  seisin  was  held  inadmissible.    [Lord  Dbniian,  0.  J.    I 
do  not  think  that  that  case  was  much  considered.]    It  soes  much  farther  than 
the  present.    In  Stott  v.  Stott,  16  East,  343 ;  see  p.  349,  it  was  laid  down  that 
adsin  could  not  be  disputed  on  a  similar  issue.    For  the  same  reason,  it  should 
*5801  ^^^  ^^^  *been  put  to  the  jury,  whether  they  believed  that  Henry  III. 
•I  or  Richard  Earl  of  Cornwall  granted.    The  only  question  open  was, 
whether  a  valid  grant  could  be  presumra ;  if  so,  there  oould,  on  these  pleadings, 
be  no  question  as  to  the  person  muting.    And  the  want  of  direct  proof  of  the 
letters-patent  was  put  too  stron^y.    The  jury  should  have  been  told  to  explain 
the  user,  either  by  a  lost  grant,  or  by  a  prescription,  according  to  their  discre- 
tion ;  and  the  evidenoe  would  have  been  applied  to  each  of  the  2d,  5th,  6th, 
7th,  8th,  and  9th  pleas.    Livett.  v.  Wilson,  3  Bing.  115,  (S.  C.  10  B.  Moore, 
439),  differed  essentially  from  this  case.    The  evidence  as  to  user  there  was  con« 
ilicting,  which  circumstance  took  the  case  out  of  the  general  rule.    It  is  true 
that,  m  Doe  dem.  Fenwick  v.  Beed,  5  B.  &  Aid.  232,  Lord  Tenterden  said  that 
presumptions  of  grants  and  conveyances  had  gone  to  too  great  length  :  and  it 
was  held  that  a  jury  must  believe  in  the  actual  existence  of  a  deed :  but  there 
the  possession,  which  was  shown  in  order  to  raise  the  presumption  of  the  deed, 
ffliffht,  on  the  &cts  proved,  be  legally  accounted  for  upon  another  supposition, 
and  that  is  the  ground  upon  which  the  judges  prooeeded.(a)  There  is  no  greater 

(a)  Holroyd,  J.  disting^hed  the  case  from  a  right  of  way ;  and  Baylej,  J.,  at  Nlai 
PnoB,  told  the  jmy  that  the  loss  of  a  grant  of  right  of  waj  was  more  probable  than  that 
ofaconvejance. 
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atjjeotioA  io  pregwning  »  lost  gnmt  .firon  nper  tbw  ibwe  is  tp  iiifextii»g  a  ps^ 
Bcription,  which  alwajfi  implies  a  gruuL  [WiJ^4AM»f  J,  No.partiaoliar  penwi 
is  fljpecifidd  in  Uyifig  a  i»»8cciptioo.]  B«t  tb^  ^raotor'.a  saisiu  is  adnitt^  here. 
ThiEdlji  80  to  l^o  AdauasibiUty  of  tbo  «¥id^Dce.  Tba  dcyfendapt's  etm,  ia  «if- 
port  of  the  prescriptuin,  was  risiplj  that  tb^  met  ^niafced  i|i  tb»  loous  iu  qos; 
^ut  the  viioess,  osi  oposs^yawinaj^iffa,  b^Qg  asbsd  as  to  this  usari  those  ^^^ 
to  adi  that  as  to  vhicb  no  <][HaBtioa  wan  auUd,  lanely^  that  it  axiated  *- 
elsewhei«.  This  has  bo^  ths  cbaraeter  of  eddeiMae  givan  by  the  d^feiulaiKt;  aad 
tbe  plaintiff  was  lih^e&ra  not  suttelad,  un  j^aHW^miaatioi^  ito  show  tbo  inttfrap- 
tioss  of  the  user  elsewhere,  f  Wjxjj4JMS|  ^«  I  am  {«rfeet}y  satisfied  lh«t  ihe 
evidence^  as  to  the  user  els^wb^re^  oame  put  iu  answer  to  queaUoas  from  the 
defendant's  oottaseL]  iBut  net  to  qneaticns  i^efpepting  the  ust^  elsewheiie.  As 
to  the  axguzaenti  thatin  faot  tbe  (mtoip  was  fonnd  in  fiuroor  »f  ^e  diefeodantyit 
is  plain  that  the  e^idenoe  of  any  intexrnption  was  Jilpely  ^  prft^udice  the  oth^ 
.parts  of  his  case. 

Lord  DknmaN;  C.  S,  (AAer  atating  the  pleadings.)  The  qneatioms  are, 
whether  the  evidence  was  properly  receivedi  and  whether  tbe  jnry  were  nusdi- 
reoM.  The  natpre  of  this  reoord  sanst  have  made  it  veiy  diSoult  for  a  jodge 
to  deal  with  it»  so  as  to  iivoid  introdnemg  espressinns  not  tecbniQa%  ssmI 
j»trictly  x»MTeat.  I  Mm  not  howey«ff,  poepianed  tp  say  ld>at  in  faet  any  thing 
incorrect  was  said.  As  to  the  eyideueoi  it  W4s  shewn  that  pi^nsons  not  ]^pii^ 
tors  of  the  defendant's  farm  had  taken  sand  in  places  besides  the  locus  in  qoo. 
On  looking  at  the  report  of  itbe  eiidenoe,  it  is  claar  that  fthis  proof  oan)^  ont  on 
the  «ross-ezamiBstion  of  tbe  plaintiff's  witness.  Sut  it  u  jsnmsted  thnt  this  mn 
thrown  in  yoluntaiily  by  the  witnesSi  end  tlv^  therefow  w  defendant  is  aft 
bound  by  it  as  his  own  cyidence^  It  did^  howeyeri  eon^  in,  and  tbe  plaintiff 
waS|  tihercfcarei  entitled  to  pnrsne  it^  nnless  the  defendant  gjH  it  stmokont;  ad 
that  was  not  done.  The  re-ezaminatien,  thsrrfore,  might  ppoperly  take  place  S0 
*it  did.  And,  indeedi  it  seems  i^tber  mope  jHrobaUe  tbat  the  e?idenoe  pe^ 
«was  giyen  in  anawer  to  a  question  &em  the  defendant's  oonasid  than  ^ 
otiierwise ;  i^lthongh  that  is  a  faot  not  f^eed  np(m  it  the  bax .  Tbe  next<^jac- 
tion  is;  that  there  was  n  misdireetiion  in  t^Uing  the  jwy  that  eyidenoe  of  e^icte- 
siyeenjoyment  was  requisite;  and  tbe  kngnaige  obieetad to  w as^  ^^  that  the  fanni^f 
the  defendant  should  We  been  more  feyowed''  than  the  re^,  and  Bxpressioas 
to  A  similar  effect  Now  snj^posing  that  to  be  p4»t  to  tbe  jniy  by  way  ef  atit- 
ing  that  there  were  two  assnesi  one  on  the  prescription^  uid  one  on  the  (mstotSi 
and  desiring  them  to  say  which  they  inferred  .from  tias  eyidenoci  there  would 
be  no  misdirectioni  except  on  'the  annposition  that  in  law  there  eonld  be,  at 
the  same  timci  both  n  prescription  ana  a  evstom  in  respeotof  the  same  land. 
If  there  could,  the  question  should  not  h^e  been  put  in  the  altematiye.  On 
that  point  we  entertain  donbti^,  and  will  tals^  time  to  consider.  The  other 
ol>jection  relates  to  what  was  laid  down  .resoecting  the  f  kas  ef  lost  grants. 
I  think  it  suficient  ^on  this  point  to  obaerye  that,  U  tiMre  was  eiridence  of  any 
one  of  the  alleged  i^rants,  there  was  eyideaee  of  all.  The  Jury  might  infer 
one  as  much  as  the  othfr.  lliat,  therefore,  makes  an  end  of  the  qn^tion;  fer, 
that  being  so,  there  can  really  haye  been  no  eyidenoe  to  support  any  ooc* 
Without  inquiring  how  fer  tbeiseeoid  estopped  the  plaintiff,  there  was  no  eri- 
dence  to  point  th^  user  to  nny  one  grant  in  prefei«nee»  and  therefore,  clearly 
no  eyidence  for  any.  As,  therefore,  tbe  defendant  eo^  not  possibly  entitle 
himself  to  the  venuot  on  those  pleas,  it  is  Lmmatorial  whether  the  language  of 
the  learned  Judge  was  moi»  or  less  strong. 

'^'LiTTLESAX.fi,  J.  igi  to  the  eyidence,  the  pro<tfre8pectin|  the  Adjoin-  r^t^ 
i^g  land  was  brought  out  npon  the  defendant's  coess  enamination.  If  ^ 
the  witness  threw  that  in  yoluntarily,  the  defendant  might  haye  had  it  expunged 
firom  the  judge's  notes.  As  to  the  cKpieasion,  thait  lUs  fem  shanld  haye  been 
shewa  to  be  particularly  feyoured,  I  do  not  say  that  Mch  eyidenoe  is  esssirtial 
to  the  proof  of  a  prescriptiye  right :  it  is  material  only  for  the  purpose  of  shew- 
ing whether  the  user  resulted  from  prescription  or  custom.    If  prescription  and 
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ciutom  can  exist  ioedther,  the  question  should  not  have  been  left  in  the  alter- 
natiye.  As  to  the  ODservations  made  by  the  learned  Judge  on  the  5thy  6th,  7th, 
8th,  and  9th,  pleas,  it  is  said  that  the  want  of  evidenoe  as  to  the  ezistdnce  of 
Sir  Bichard  Bevill  or  John  De  Trewaters  should  not  have  been  put  to  the  jury, 
because  the  plaintiff  was  estopped  by  the  admissions  on  the  record.  Now,  pa  to 
pleas  of  this  kind,  which  have  arisen  in  one's  own  memory,  no  one  ever  heard 
of  grantors  bein^  introduced  on  the  stajB^e  unless  they  had  actually  existed. 
Whether  their  existence  must  be  proved  is  a  point  that  has  never  arisen.  Sup* 
poee  the  plea  had  been  that  the  dean  and  chapter  of  Hampstead  in  Middlesex 
were  seized  in  fee  of  the  locus  in  quo,  and  that  John  Duke  of  Westminster  was 
seised  in  fee  of  the  defendant's  estate,  the  defendant's  argument  would  be,  that 
we  must  take  the  existence  of  such  personages  for  granted.  Now  as  to  these 
pleas,  I  think  this  general  answer  may  be  given : — ^that  if  the  evidence  establishes 
an  user  as  far  back  as  memory  goes,  and  there  does  not  appear  to  have  been  any 
time  at  which  it  did  not  exist,  that  is  proof  of  a  prescription  :  and,  supposing 
the  evidence  sufficiently  strong,  a  prescription  is  what  the  jury  would  find ;  and 
*5841  "^^^y  ^^®  °^  '^S^^  ^  ^^  ^  gnuDLt,  unless  more  be  shewn.    Supposing 

•■  the  evidence  in  such  a  case  to  leave  it  doubtful  whether  the  right  existed 
sixty  or  seventv  years  ago,  it  may  be  protected  under  the  plea  of  a  non-existing 
grant;  but,  if  the  evidence  of  user  goes  far  enough  to  prove  a  prescription,  such 
evidence  cannot  be  relied  on  to  prove  a  grant.  The  learned  Judge,  therefore, 
was  right  in  telling  the  jury  that  there  was  no  evidence  of  the  grants.  The 
same  remarks  apply  to  the  pleas  of  grants  to  the  inhabitants  as  of  grants  to  an 
individual. 

Patteson,  J.  With  respect  to  the  question,  whether  the  evidence  was  im^ 
properly  admitted,  I  confess  that  I  felt  considerable  doubt  till  I  heard  the  state 
of  tne  case  at  the  time  when  it  was  admitted.  No  name  is  eiven  to  the  close  in  the 
declaration,  so  that  there  was  nothing  to  draw  the  judge^s  attention  to  the  fact 
that  it  was  called  The  Gteax  Bight;  and  the  leaiped  Judge  says  that,  in  fiict,  he 
had  at  that  time,  no  notion  that  this  was  the  distinctive  name  of  the  dose,  but 
thought  that  the  name  designated  some  exten3ive  district.  Had  it  appeared 
that  the  cross-examination  of  the  defendant  went  only  to  shew  that  other  per- 
sons exercised  the  right  on  this  close,  I  should  have  thought  the  evidence  in 
question  was  not  let  in.  But,  when  it  was  left  on  the  Judge's  notes  that  the 
user  had  been  in  other  places,  that,  however  it  got  upon  the  notes,  let  in  the  re* 
examination.  If  it  arose  from  the  voluntary  evidenoe  of  the  witness,  it  should 
have  been  expunged ;  for  an  adverse  witnesci  cannot  let  in  evidence  against  a 
party,  on  cross^xamination  bv  him,  which  he  could  not  give  in  chief :  but  here 
I  must  take  it  that  the  defendant,  in  some  way  or  other,  let  in  the  evidence  in 
*5851  ^^'OSS-examination :  no  fault,  ^therefore  was  committed  in  receiving  the 

-I  evidence  on  re-examination.  Sir  William  FoUett  urges  that,  even  sup- 
posing the  admission  to  have  been  improper,  no  harm  was  done ;  and  it  does 
appear  that  the  defendant  was  not  in  fact,  prejudiced.  What  the  consequence 
of  that  would  be,  I  will  not  say.  As  to  the  pleas  of  non-existing  grants,  I  wish 
to  give  no  opinion  whether  the  onus  probandi  of  the  exbtence  of  the  persons  is 
thrown  on  the  party  pleading :  for  I  throw  these  pleas  out  of  the  question.  If 
there  was  proof  of  any  private  right  in  the  defendant,  it  was  proof  of  a  prescrip- 
tion. No  commencement  of  the  right  was  shewn.  Where  that  is  so,  the  evi- 
dence is  held  to  prove  a  prescription,  not  a  mnt :  to  prove  a  grant,  it  should  at 
least  be  shewn  that  the  usage  commenced  M)oxii  the  time  stated.  No  one  can 
say  which  grant  was  proved  of  all  those  pleaded.  It  is  therefore,  immaterial  to 
consider  whether  the  expressions  of  the  learned  Judge  were  strictly  warranted 
or  not :  on  that  I  wish  to  give  no  opinion.  The  thinl  question  depends  upon 
this,  whether  private  prescription  and  customary  right  can  exist  together.  If 
they  could  not,  and  the  evidence  must  necessarily  be  applied  to  one  or  the  other, 
the  direction  was  substantially  correct ;  for,  thoush  a  faulty  expression  may  oo* 
cur  in  a  long  summing  up,  the  summings  up  of  Judg^  are  not  scrutinized  so 
Vol.  X33s:.— 18 
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minutely  as  to  make  that  of  importance.  Therefore,  as  to  the  phrases  '^  fiEiToared'' 
and  ''  ezclosiye/'  in  one  sense  a  prescriptive  right  is  ezclnsive :  it  is  not  com- 
mon to' all  mankind :  we  are  not  bound  to  interpret  it  to  mean  that  others  can- 
not have  it :  so  the  word  "  favoured"  was  to  point  out  to  the  juiy  that  they 
must  be  satisfied  that  the  occupiers  of  the  farm  enjoyed  the  privilege,  because 
they  were  ^occupiers,  *and  that  the  right  was  attached  to  the  farm.  I  pcog 
can  see  no  fault,  therefore,  in  the  charge,  on  the  supposition  that  the  ■• 
prescription  and  custom  cannot  co-ezist.  As  to  that,  we  will  take  time  to  con- 
sider. No  case  has  been  cited  to  shew  that  they  can  co-exist :  I  should  like  to 
hear  whether  there  be  any  such.  I  hope  the  case  in  Cornwall,  alluded  to  by  Sir 
William  Follett,  will  not  be  considered  as  authority.  The  opinion  which  I  then 
expressed  was  on  the  sudden,  at  Nisi  Prius ;  and,  on  reflection,  I  am  by  no 
means  disposed  to  say  that  a  private  right  of  way  may  not  exist  together  with  a 
public  right  of  road.  (See  Chichester  v.  Lethbridge,  Willes,  71.)  But  that 
would  be  a  question  on  the  evidence.  If  there  were  no  evidence  except  of  user 
by  all  persons  indiscriminately,  I  should  say  there  was  only  evidence  of  a  public 
right  of  road :  if  there  was  only  user  by  an  owner  of  a  particular  farm,  then  I 
should  infer  a  prescription. 

Williams,  J.  The  pleas  on  the  record  placed  my  mind  in  uncertainty  :  for 
it  appeared  to  me  that,  so  far  as  the  evidence  was  in  favour  of  the  custom, 
it  was  against  the  prescription.  How  far  there  was  any  fault  in  the  pleas, 
or  otherwise,  I  cannot  say.  I  left  it  to  the  jury  that,  if  they  thought  the 
getting  the  sand  was  referable  to  the  custom,  without  reference  to  the  par- 
ticular farm,  there  was  no  evidence  of  prescriptive  right.  Certain  expressions 
in  my  summing  up  remind  me  how  far  I  was  attempting  to  explain  to  the 
jury  the  dbtinction  between  a  prescriptive  ri^ht  attached  to  a  particular  farm, 
and  a  general  custom  :  especially  the  expression  as  to  the  defendant's  messuage 
standing  out  as  distinguished  from  the  rest.  So  the  words  ^'exolu-  r#5QT 
sive"  and  "  fevoured"  were  used  to  bring  the  attention  of  the  jury  to  ■• 
the  point,  whether  the  right  was  particular  or  general;  for  instance,  if  a  man 
set  up  a  right  of  common  attached  to  tenement  A.,  a  usage  in  respect  of 
tenements  B.,  C,  D.,  &c.  proves  nothing.  With  respect  to  my  having  pressed 
upon  the  jury  that  there  was  no  proof  of  the  existence  of  the  persons  named  in 
the  pleas  of  non-existing  grants,  that  proceeded  from  my  not  being  able  to  see 
what  was  to  satisfy  them  whether  one  person  had  granted  rather  tnan  another. 
How  could  it  be  said  that  there  was  evidence  of  any  particular  grant,  when  the 
proof  applied  equally  to  all  ?  Cur.  adv.  wU. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  the  term,  (June  16th),  delivered 
the  judgment  of  the  Court. 

This  case,  when  last  ar^ed,  was  considered  to  be  in  the  same  position  as  if 
there  had  been  only  two  pleas  of  justification:  one  under  a  prescription  to  take 
sand  upon  the  plaintiff's  close ;  the  other  under  a  custom;  and  as  if  my  learned 
brother  who  tried  the  cause  had  told  the  juiy  that  they  were  to  consider  which, 
if  either,  of  these  pleas  was  proved,  for  that  they  could  not  find  both  in  the  affir- 
mative. We  desired  them  to  consider  whether  this  proposition  of  law  was  cor- 
rect :  but,  upon  reflection,  it  appears  to  me  that  this  was  not  the  question,  bat 
that  the  ruling  must  be  taken  with  this  qualification,  viz.  that  they  could  not 
find  both  these  things  upon  the  particular  evidence  laid  before  them,  but  most 
decide  which  of  the  two  they  thought  it  proved. 

^Whether  a  prescriptive  and  customary  right  to  the  same  privilege  can  pegg 
by  possibility  exist  in  respect  of  the  same  land,  if  each  be  distinctly  ■- 
proved  by  proper  evidence  applicable  to  each,  is  an  abstract  question  which  we 
need  not'determine.  On  looking  back  to  the  statement  made  at  the  time  of 
moving  for  a  new  trial,  we  find  reason  to  doubt  whether  the  learned  Judge  did 
so  submit  it  to  the  jury;  for  he  was  ready  to  receive  their  verdict  on  the  second 
plea,  affirming  the  prescriptive  right,  if  they  had  chosen  to  j^rsevere  in  it.  But 
the  ruling,  if  it  had  been  in  those  terms,  must  be  taken  with  reference  to  tiio 
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fiMJt  that  the  game  eifichnce  was  offered  in  support  of  both  the  issues.  It  was 
BTidence  of  enjoyment  only,  by  which  the  pvty  pleading  his  right  undertook  to 
proye  it.  But  it  would  be  inconsistent  with  common  sense  to  say,  that  the  very 
same  facts  could  prove  two  rights  of  a  completely  different  nature,  such  as  that 
of  one  taking  sand  by  prescription  to  himself  and  to  his  ancestors  alone  in  re- 
spect of  particular  lands,  and  to  himself  in  common  with  his  brother  farmers  in 
lespect  of  all  lands  in  the  parish  in  respect  of  which  the  prescription  is  claimed, 
and  also  to  htnudf  and  all  the  tnhcUntants  of  the  county.  It  was  manifestly 
necessary  that  the  jury  should  make  that  election  among  inconsistent  rights 
which  the  evidence  should  appear  to  them  to  establish.  We  think,  therefore, 
that  the  question  was  properly  submitted,  and  the  direction  ri^ht. 

Rule  for  a  new  trial  discharged. 


«^gg.  *BAI10NS  against  LUSCOMBE,  FOBD,  and  LEAMAN.    Monday^ 
^  June  8. 

Two  justices  allowed  the  aocotmts  of  OTerseers  going  out  of  office.  Bj  a  subsequent  war- 
rant, reciting  that  on  the  ac<!oantB  a  certain  balance  appeared  to  be  in  the  hands  of  one 
of  the  OTerseers,  which  he  had  neglected  and  refused  to  pay,  they  required  the  succeed- 
ing OTerseers  to  distrain  for  the  balance  on  his  goods,  under  stat.  50  G.  3,  c.  49,  s.  1. 
Afterwards,  a  doubt  being  raised  whether  the  balance  was  correctly  ascertained,  they 
signed  an  order  to  the  orerseers  to  suspend,  and  not  execute,  the  warrant  of  distress. 
This  was  deli^red  to  one  of  the  overseers,  who  nevertheless  distrained.  An  action  of 
trespass  being  brought  ikgainst  him, 

Held,  that  the  justices  had  no  power  to  suspend  the  order  on  account  of  a  doubt  as  to  the 
correctness  of  the  balance ;  that  the  defehdant,  therefore,  was  acting  under  a  legal 
warrant,  and  was  entitled  to  a  demand  of  a  copy  of  the  warrant,  under  stat  24  G.  2, 
c.  44,  8.  6. 

Quere,  whether  the  justices  who  issued  the  warrant  could  have  suspended  it  under  any 
circumstances,  as,  for  instance,  upon  discovering  that  the  balance  had  been  paid  before 
the  warrant  was  signed. 

Trespass  for  seizing  and  distraining  the  plaintiff's  cattle,  and  converting, 
&c.  Plea,  not  Ruiltj.  On  the  trial  before  Bosanquet,  J.,  at  the  Exeter  Spring 
assizes,  1834,  the  following  facts  appeared.  The  plaintiff  was  one  of  the  over- 
Beeis  of  the  parish  of  Asm)urton,  for  the  year  ending  Lady-day,  18ii2.  The 
a«ooimts  for  that  year  were  allowed  by  two  magistrates,  Mr.  Drake  and  Mr. 
Kitson.  Subsequently,  upon  complaint  before  two  other  magistrates,(a)  Mr. 
Lane  and  Mr.  Monro,  that  the  plaintiff  had  not  naid  over  the  balance  in  his  hands 
to  the  succeeding  officers,  a  warrant  was  issuea,  directed  to  Luscombe,  who  was 
one  of  the  four  overseers  of  the  succeeding  year,  and  to  the  other  three  over- 
Kets,  under  the  hands  and  seals  of  the  latter  magistrates,  adjudgioff  that,  on  ez- 
unining  and  stating  the  accounts,  81^.  7s.  9dl  was  remaining  in  £e  plaintiff's 
iiands,  and  that  he  neglected  and  refused  to  deliver  it  over  to  the  overseers  of 
the  present  year,  and  requiring  the  four  overseers,  or  one  of  them,  to  levy  the 
tgQQl  sum  by  distress  upon  the  plaintiff's  goods.  This  warrant  was  *dated 
-'  30th  October,  1832.  Some  doubt  having  afterwards  arisen  whether  the 
balance  had  been  correctly  ascertained,  Mr.  Monro  signed  an  order,  directed  "  to 
the  churchwardens,  constable,  and  overseers  of  the  parish  of  Ashburton,"  and 
stating  that  the  imdersigned  justices  did  order  and  command  them  to  suspend, 
and  not  put  in  ezecu^on,  the  said  warrant.  This  order  was  dated  19th  Febm- 
^,  1833.  After  Mr.  Monro  had  signed  this,  he  sent  it  to  Mr.  Lane, 
who  signed  it  and  sent  it  back  to  Mr.  Monro.  The  order  was  not  sealed. 
Ur.  Lane  stated  at  the  trial  that  he  had  had  no  previous  conversation  with  Mr. 

(a)  It  appears  to  have  been  assumed,  in  the  judgment,  that  the  Justices  who  allowed 
the  accounts  were  the  same  as  those  who  signed  the  warrant  and  order  of  suspension} 
and  this  is,  therefore,  so  stated  in  the  marginal  abstract. 
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Monro  about  rescinding  the  warranty  and  that  he  did  not  recollect  having  leen 
him  between  the  signing  of  the  warrant  and  receiving  the  order  of  gnspension. 
The  order  was  shortly  after  served  on  Luscombe  bj  the  magistrates'  olerK.  Liu- 
combe  afterwards;  in  March,  1833,  with  the  assistance  of  the  other  two  defend- 
ants, distrained  the  goods  in  question.  No  proof  having  been  given  of  any  de> 
mand  of  a  copy  of  the  distress  warranty  the  defendant's  counsel  contended  that  the 
plaintiff  must  be  nonsuited,  under  stat.  24  Ot,  2,  c.  44,  s.  6.  It  wa£  answered^ 
that  the  magistrates  had  a  right  to  suspend  the  warrant,  and  that,  while  it  was 
so  suspended,  the  defendants  were  not  acting  under  it,  and,  therefore,  that  they 
were  not  entitled  to  a  demand  of  a  copy.  The  learned  Judge  reserved  the 
point,  and  directed  a  verdict  for  the  plaintiff.  In  Easter  term,  1834,  Bompa$^ 
Seijt.,  obtained  a  rule  nisi  for  a  nonsuit. 

Sir  W.  W.  Fallett  now  showed  cause.  The  magistrates,  on  discovering  a  mis- 
take, and  finding  reason  to  believe  that  the  plaintiff  was  not  in  arrear,  had  power 
*to  suspend  their  previous  order ;  and  the  order  of  suspension  was  signed  pe^gi 
by  the  magistrates  who  made  the  first  order.  The  defendant  had  notice  «- 
of  the  suspension  before  the  distress  was  made.  As  to  the  general  question  of 
the  power  to  suspend,  a  magbtrate  cannot  be  irretrievably  bound  oy  merely 
having  put  his  name  to  a  warrant.  On  discovering  that  a  pmrty  against  whom 
a  warrant  has  issued  is  not  liable  to  the  charge,  he  may  direct  the  ooaatable,  who 
is  merely  his  servant,  not  to  act  on  the  warrant.  An  order  of  removal  may  be 
superseded,  before  it  is  executed,  in  a  case  of  surprise,  Pancras  v.  Rumbald,  2 
Bott,  pi.  781,  p.  661,  (6th  ed.)  citing  1  Str.  6.  (See  also  not^  (6)  to  Nol.  P.  L. 
213,  (4th  ed).  And  see  Bex  v.  Smith,  2  Bulst  842 ;)  or  it  may  be  superseded 
after  execution,  Hex  v.  The  Justices  of  Norfolk,  5  B.  &  Aid.  484.  [Pattxson, 
J.  That  was  by  a^preement  of  the  lyurties.  So  a  Judge  who  has  signed  the 
order  for  the  execution  of  a  convict  may  respite  him ;  and  this  Court  may  stav 
the  execution  of  its  own  judgments.  And  this  is  a  beneficial  power.  Snch 
a  power  may  be  exercised  at  any  place  or  time  before  the  execution  of  the  Qii* 
ginal  order,  as  in  the  case  of  a  respite }  the  principle  being  that  the  officer,  whose 
only  authority  is  the  order  of  the  judge  or  magistrates,  cannot  act  while  that 
order  is  suspended.  The  overseer  here  is  merely  a  ministerial  officer;  his 
authority  is  revocable  by  the  party  oonferrine  it,  as  that  of  a  commissioner  of 
bankruptcy  is  revocable  by  the  great  seaL  There  can  be  no  necessity  that  the 
magistrates  should  meet,  if  they  concur  in  suspending  their  own  order.  One  of 
several  judges  acting  under  a  special  commission  might,  if  he  felt  *doubts  1^592 
as  to  the  propriety  (S  a  conviction,  communicate  his  doubt  as  to  the  other  *- 
commissioners,  and  they  might  concur  in  a  respite  without  meeting.  Suppose 
magiptrates  issued  a  warrant  to  take  goods,  and  afterwards  discovert  that  they 
had  no  jurisdiction,  and  countermanded  the  order,  and  the  party  having  the  war- 
rant chose  still  to  execute,  it  is  clear  that  the  owner  of  the  goods  must  have  a 
remedy ;  vet  he  could  have  no  remedy  against  the  magistrates  who  had  conn- 
termanded :  the  person  executing  the  warrant  must,  therefore,  be  liable.  If  ft 
constable  were  indicted  for  not  issuing  a  warrant,  would  it  not  be  a  defence  to 
shew  that  it  was  countermanded  ? 

BompaSf  Seijt.  (with  whom  was  Crotoder)  contr^.  First,  the  magistrates 
had  no  power  to  suspend ;  secondly,  if  they  had,  this  was  not  a  regular  exerciBe 
of  such  power ;  thirdly,  the  parties  here,  as  they  acted  bon&  fide,  were  at  any 
rate  entitled  to  a  demand  of  the  warrant.  First,  the  only  instance  in  which  an 
order  has  been  held  capable  of  suspension  (independently  of  express  enactm^t) 
have  been  where  no  third  party  had  become  interested,  or  where  the  proceeding 
was  a  criminal  one.  A  Judge  respites  a  criminal  whom  he  has  tried,  not  simply 
because  he  is  in  the  commission,  but  because  he' is  considered  to  represent  the 
Crown,  who  b  the  party  adverse  to  the  prisoner.  But  it  is  very  doubtful  whe- 
ther, if  a  third  party  became  interested,  as  by  escheat,  the  authority  of  the 
Judge  by  itself  would  be  sufficient.  A  warrant  to  apprehend  is  a  mere  ex  parte 
proiweding,  in  which  no  other  party  is  interested;  and,  therefore,  that  case  is 
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*5931  '^^^  ^  ^^®  prinoipld  already  referred  tO;  of  a  *oonseni  by  all  parties 
-■  interested.  But  here  the  Baeceeding  churchwardens  and  overseers  are 
interested;  and,  even  in  the  event  of  ab  appeal  against  a  disallowance  of  ac- 
ooonts  under  stat.  60  Qt,  8;  c.  49,  s.  i,  the  appellant  must,  in  the  first  instance, 
pay  over  to  the  succeeding  ofiKcers  the  sum  admitted  by  him  to  be  due,  and  give 
reco^izanoe  to  abide  the  order  of  sessions  as  to  the  rest.  Besides,  here  the 
loagistrates  were  not  acting  under  thei^  general  power  as  justices  of  the  peace, 
bat  as  arbitrators  under  the  statute,  and  their  decision  had  the  effect  of  an  irre- 
vocable award.  [Pattssqn,  J  1  agree,  if  the  suspension  had  the  effect  of 
reopening  the  accounts ;  but  the  warrant  proceeds  not  merely  on  the  settlement 
of  the  accounts,  but  also  upon  a  neglect  or  refusal  to  pay.]  The  facts  of  the 
ease  show  that  the  object  was  merely  to  re-open  the  accounts.  Secondly,  that 
the  act  of  the  magistrates  must  at  any  rate  be  joint.  According  to  the  argu- 
ment on  the  other  side,  a  single  magistrate  might  in  all  cases  protect  himself 
against  an  action  by  his  single  revocation.  Thirdly,  the  defendant,  at  any  rate, 
was  acting  bon&  fide  under  the  Warrant  (unless  it  was  a  nullity),  and  there- 
fore was  entitled  to  the  benefit  of  stat.  24  G.  2,  c.  44,  s.  6,  which  was  meant 
to  protect  officers  who  have  innocently  exceeded  the  strict  limits  of  their  autho- 
rity. It  is  not  necessary,  for  this  purpose  that  the  warrant  should  be  legal ; 
Price  t;.  Messenger,  2  B.  &  P.  158.  It  is  a  fallacy  to  assume  that  the  constable 
can  be  sued  wherever  the  magistrate  cannot :  there  is  no  general  right  of  action 
in  every  case  of  an  irregular  proceeding,  where  the  party  acts  bond.  fide.  (He 
was  then  stopped  by  the  Court. 

*5941  *^^  Denuan,  C.  J.  The  very  eeneral  way  in  which  the  argument 
-■  was  put  op,  the  plaintiff'd  side  startlea  me.  If  the  warrant  was  wholly 
invalid,  and  tihe  ma^trates  gave  notice  of  nullity  to  the  officer  before  it  was 
executed,  more  especially  if  mb  party  interested  had  not  then  required  him  to 
execute  it,  possibly  the  officer,  if  sued,  would  not  be  entitled  to  a  copy  of  the 
Warrant  Bui  that  is  not  the  present  case;  and  it  is  not  necessary  for  me  to 
give  any  opinion  on  the  more  general  doctrine.  It  appears  that  the  question 
which  arose  here  was,  whether  the  accounts  had  originally  been  settled  rightly 
by  the  ma^trafees.  After  that  settlement  the  magistrates  had  no  right  to 
rescind  their  decision.  The  decision  of  the  justices,  and  the  order  to  pay  the 
balance,  were  legal;  and  the  magistrates  could  not  afterwards  entitle  themselves 
to  rescind  by  saying,  <'we  now  doubt  as  to  the  state  of  the  accounts.''  The 
constable  therefore  was  justified  in  acting  on  the  warrant,  and  was  not  acting  of 
bis  own  wrong.  The  bona  fides  is  not  impugned ;  he  acted  on  a  warrant;  and 
therefore  the  copy  should  have  been  demanded. 

LiTTLEDAiiB,  J.  By  stat.  50  G.  3,  0.  49,  s.  1,  the  accounts  are  in  the  first 
place,  to  be  submitted  to  two  or  more  justices,  who  are,  if  they  think  fit,  to 
signify  their  allowance  and  approbation.  After  they  have  done  this  they  are 
fancti  officio,  and  cannot  open  the  accounts.  Then  if  the  churchwardens  and 
overseers,  who  have  accounted,  refuse  to  pay  <^e  arrearages  which  appear  on 
the  ailowanoe  df  the  account,  two  or  mote  justices  (not  necessarily  the  same  as 
these  who  allowed  the  accounts)  may  issue  their  warrant  to  the  subsequent 
*5951  ®^^^^^^^^^  ^^^  overseers  to  levy  such  arrearage.  *Here  it  is  said 
-■  thai  the  justices  who  allowed  the  accounts  had  made  a  mistake.  Be  it 
ao.  Still  they  had  no  more  right  to  make  an  alteration  afterwards  than  an  arbi- 
tntor  has  to  alter  his  award.  Their  power  was  at  an  end.  The  parties,  if  dis- 
satisfied, should  have  appealed  under  the  second  section.  The  justices  were  au- 
thorised to  issue  their  warrant;  and  they  have  done  so.  They  had  no  right'to 
soroend  on  account  of  a  supposed  mistake.  If  it  had  appeared  that  they  had 
nuuie  a  wrong  InfiBrence  as  to  the  fact  of  a  refusal  to  pay,  I  will  not  say  whe- 
ther they  might  or  might  not  have  countermanded  their  warrant ;  but  they  had 
DO  richt  to  examine  the  accounts  again.  On  this  ground,  therefore,  I  am  of  opin- 
ion that  the  warrant  remained  in  mil  force,  and  that  tiiere  shoiUd  have  been  a 
demand  of  the  copy. 
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Patteson,  J.  The  doubt  on  my  mind  all  along  has  been  as  to  tbe  general 
question,  whether  the  warrant  could  in  any  case  be  revoked,  upon  its  bemg  dis- 
covered that  it  had  issued  improperly.  I  do  not  say  whether  if  could  or  not: 
no  authority  goes  the  length  of  determining  this  point;  and,  if  it  were  now  ne- 
cessary to  enter  into  the  general  question,  I  should  wish  for  more  time  to  con- 
sider it.  But  here  it  is  plain  that  the  warrant  was  revoked  with  the  view  of 
reconsidering  the  state  of  the  accounts,  which  the  magistrates  clearly  had  no 
power  to  do.  The  accounts  had  been  rendered,  had  been  the  subjeot  of  discus- 
sion, and  had  been  allowed.  The  act,  afler  directing  that  two  or  more  justices 
shall  examine  and  allow,  authorises  any  two  or  more  justices  to  issue  their  war- 
rant for  levying  the  arrears  in  case  of  refusal  to  pay.  Suppose  the  parties  had 
gone  to  two  '''other  justices,  what  right  could  these  justices  have  had  to  p^ggA 
enter  into  the  question  ?  But,  for  this  purpose,  the  justices  who  issue  ^ 
the  warrant  are  other  than  the  justices  who  allow  the  accounts.  If  it  had  ap- 
peared that  the  warrant  was  issued  on  the  notion  that  the  money  had  not  been 
paid,  and  that  in  fact  it  had  been  paid,  that  would  have  raised  the  general  ques- 
tion, on  which  I  give  no  opinion  whatever.  On  the  facts  of  this  case  the  war- 
rant remained  good,  and  the  defendant  was  therefore  entitled  to  a  demand  of 
the  copy. 

Williams,  J.  I  need  not  give  any  opinion  how  far,  upon  the  discovery  of 
a  mistake  in  a  matter  of  fact,  the  justices  would  have  power  to  withdraw  their 
warrant.  But  here  the  evidence  satisfies  me  that  the  real  cause  of  superseding 
the  warrant  was  a  doubt  entertained  respecting  the  propriety  of  the  allowance 
of  the  accounts.  They  wished  to  enter  again  into  the  consideration  of  the  ac- 
counts.    But  they  had  no  right  to  rescind  their  warrant  for  this  purpose. 

Euie  absolute. 


♦The  KING  againU  JOHN  HENKT  MANNERS  flUTTON,  Esquire.  [*697 

An  infant,  eleven  years  old,  inherited  land  charged  with  repair  of  a  bridge.  His  guardian 
in  socage  resided  on  the  property;  the  infant  did  not,  except  on  occasional  risits : 
Held, 

1.  That  although  the  infant  was  actually  seised,  yet,  being  so  bj  the  possession  of  his 
guardian,  he  was  not  such  owner  or  occupier  of  the  land,  as  to  be  chargeable  by  in- 
dictment for  non-repair  of  the  bridge.  2.  That  the  guardian  was  such  an  owner  and 
occupier. 

Semble,  that  infancy  would  not  exempt  a  party,  liable  in  other  respects,  from  indictment 
for  such  non-repair,  If  there  were  no  other  person  against  whom  performance  of  the 
repairs  could  be  enforced. 

Quaere,  Whether  an  owner,  who  is  not  the  occupier,  of  lands  charged  with  repair  of  a 
bridge,  be  indictable  for  non-repair? 

This  was  an  indictment  for  the  non-repair  of  Eelham  Bridge,  in  the  county 
of  Nottingham,  which  the  defendant  was  alleged  to  be  liable  to  repair,  ratione 
tenuraB.  The  indictment  was  in  the  common  fonn.  At  the  trial  before  TindaIi, 
G.  J.,  at  the  Derby  Spring  assizes,  1834,  the  following  £&ots  appeared.  The  de- 
fendant's father  died  intestate,  seised  of  the  estate  in  respect  of  whieh  the  obli- 
(ntion  to  repair  was  said  to  attach,  and  leaving  his  widow,  the  defendant's  mo- 
mer,  and  the  defendant,  his  son  and  heir-at-law,  him  surviving.  The  defendant 
was  eleven  years  old,  and  was  in  a  course  of  education  from  home,  but  passed 
his  vacations  there,  and  occasionally  made  a  visit  there  at  other  times.  Hifl 
mother  was  his  gua^an,(a)  and  resided  on  the  property,  dwelling  in  the  man* 
sion  house.    The  jury  found  for  the  crown. 

(a)  At  the  time  of  the  trial  she  was  acting  under  an  order  of  the  Court  of  Ghanceij, 
which,  however,  appears  to  have  been  made  after  the  day  laid  in  the  indictment  Ko 
notice  was  taken  of  it  in  the  arguments  on  shewing  cause,  or  in  the  judgment  of  the 
Court 
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Id  Easter  term  1834,  Sir  John  CamjpheUf  Attorney-General,  moved,  upon 
leare  reserved,  for  a  rale  to  shew  caase  why  the  verdiot  shonld  not  be  set  aside 
*5981  ^"^  ^  verdict  entered  for  the  defendant,  or  a  new  trial  '''had.  The  grounds 
-'  of  motion  were,  first,  that  the  defendant  was  not  liable  to  this  indictment, 
because  he  was  an  infant;  secondly,  that  he  was  not  liable,  inasmuch  as  he  was 
not  the  occupier  of  the  land;  thirdly  and  fourthly,  that  evidence  had  been  im- 
properly admitted  and  rejected;  and,  lastly,  misdirection.  A  rule  nisi  was 
granted  on  all  the  points  except  the  last,  which  was  of  no  general  importance ; 
and  in  the  ultimate  judgment  of  the  Court  the  first  two  only  were  noticed. 

Sir  F.  PoHoek,  Balguy,  N.  R.  Clark^  and  WaddingUm  shewed  cause  in  last 
Easter  term,  (a)  First,  as  to  the  liability  in  respect  of  occupation.  It  is  not 
correct  to  say  that  an  occupier  only  is  liable  to  the  repair  of  bridges,  ratione  te- 
Dar».  To  this  point,  1  Roll.  Abr.  p.  390.  tit.  Chimin  Common  (B)  pi.  2,  was 
cited  in  moving  for  the  rule.  It  is  said  there  '^  un  owner  de  terre  qui  nest  Too^ 
capier  de  ceo,  ne  poet  estre  charge  a  repairer  un  common  chimin,'  mes  solmen  le 
occupier.     Hit.  11  Car.  B.  E.  en  un  Forstor's  case."    And  this  is  repeated  in 


ipomt.     

highways  only;  the  case  in  Palmer  (also  reported  in  2  Roll.  Bep.,  (Notting- 
ham's  case,  2  Roll.  Rep.  412,)  arose  upon  an  indictment  xmder  stat.  2  s, 
3  Ph.  k  M.  0.  8,  which  expressly  mentions  occupiers;  and  the  phicitum  in  Roll. 
Abr.  may  probably  have  reference  to  the  same  statute.  The  result  of  the  an* 
*5991  ^^^^^^  *^  ^  bridges,  is,  to  throw  the  liability  ratione  tenurse  upon  the 

-*  owner.  The  charge  is  in  respect  of  the  estate,  without  regard  to  the  per- 
son who  may  occupy ;  and  therefore  Lord  Coke  says,  2  Inst.  703,  s.  5,  ''  An 
in&nt  that  hath  house  or  lands  by  descent  or  purchase,  is  liable  to  this  public 
charge''  (repair  of  bridges  under  stat.  22  H.  8,  o.  5,  s.  3,)  "  and  so  is  the  hus- 
band of  a  feme  covert.''  {Littledale,  J.  In  The  Queen  v.  Sir  John  Bucknell, 
7  Mod.  55,  (S.  0.  2  Ld:  Raym.  792,  804.  4  Vin.  Abr.  288.  tit.  Bridges,  B, 
pi.  26,  and  in  marg,)  Lord  ELolt  speaks  of  the  liability  to  repair  a  bridge  ratione 
tennrao,  as  a  charge  on  the  possession,  and  says  that  ^'  every  tenant  in  posses- 
sion, be  he  but  tenant  for  years  or  at  will,  is  bound  to  repair."]  No  doubt  that 
is  so  as  to  a  tenant  for  years;  and  in  Regina  v,  Wateon,  2  Ld.  Raym.  856, 
(8.  C,  as  Begina  v.  Watts,  1  Salk.  357,)  it  was  adjudged  that  a  tenant  at  will 
was  bound  by  reason  of  his  possession  to  repair  his  house  adjoining  a  common 
bridge :  that,  however,  was  in  order  that  the  public  might  not  be  prejudiced ; 
bat  it  was  said  that  he  was  not  compellable  to  repair  as  to  his  landlord.  Lit- 
TLEDALE,  J.  Do  you  say  that  both  owner  and  occupier  are  chargeable?] 
There  is  no  reason  why  they  should  not  be  so.  When  the  occupier  is  charge- 
able it  is  because  the  owner  cannot  be  found;  the  occupier  is  then  primd  facie 
the  owner.  And  that  is  consistent  with  the  doctrhie  laid  down  in  2  Wms. 
8aand.  158d.  note  (9)  to  Rex  v,  Stoughton,  where  it  is  said,  '^  It  seems  that  the 
occupier  and  not  the  owner  is  the  proper  person"  to  be  indicted,  "  for  how  are 
the  public  to  know  who  is  the  owner  of  the  lands  charged  with  the  repair  V 
And  Regina  v.  Watts,  1  Salk.  357,  and  The  Queen  v,  Bucknell,  are  cited.  But, 
tgAQi  if  the  owner  can  be  found,  as  in  this  case,  *there  is  no  need  to  in- 

-'  diet  the  occupier,  and  thereby  occasion  a  multiplicity  of  proceedings. 
The  liability  is,  in  principle,  a  charge  upon  the  land,  and  in  the  nature  of  a  ser- 
vice :  and  therefore  it  belongs,  properly,  to  the  owner.  [Littledalb,  J.  You 
say,  then,  that  if  tenant  in  fee  leased  for  ninety-nine  years,  and  the  tenant  un- 
derlet for  twenty-one,  and  the  under-lessee  from  year  to  year,  all  would  be 
liable.]    That  would  follow.    But  the  occupier  is  liable  only  for  the  sake  of  public 

(a)  April  29th.    Before  Lord  Denman,  0.  J.,  Littledale,  PattesoOi  and  Ooleridge,  Js. 
(h)  Thomas  Bole's  Case.    See  4  Yin.  Abr.  507,  tit.  Ghindn  Common  (E.),  pL  9.    Ser- 
jeant Hoakin'B  Gate,  Qodb.  400. 
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oonvenienoe.  And,  if  a  tenant  at  will  were  indicted  and  lined,  be  would  liaTe 
his  remedy  against  the  owner  or  anj  other  party  chargeable,  The  Qaeen  v.  Sir 
John  Backnell,  7  Mod.  98.  A  corporation  may  be  liable  ratione  tenuis, 
thongh  they  cannot,  properly  speaking,  have  any  personal  occnpation  of  the 
land.  It  woold  be  a  hai^iship  on  the  pnblio,  if  an  owner  conld  relieve  liimself 
from  the  duty  by  putting  in  an  insolvent  tenant :  at  any  rate  it  would  be  an  in- 
convenience if  an  expensive  repair  might  in  any  instance  be  thrown  upon  a  mul- 
titude of  small  farmers.  He  who  is  in  the  receipt  of  the  rents  and  profits,  is 
the  proper  person  to  be  looked  to.  The  very  expression  ratione  tenurse  does  not 
imply- a  mere  occupation  ;  and  repairs  done  by  a  mere  tenant  or  undertenant^ 
who  might  not  have  sufficient  interest  to  induce  him  to  defend  an  indictment, 
would  1^  no  satisfactory  evidence  of  liability  on  a  subsequent  occasion. 

But,  further,  if  an  occupation  is  requisite,  the  defendant  here  did  occupy,  by 
his  guardian.  Where  there  is  a  liability  in  respect  of  an  estate,  it  attaches  to 
every  part  of  the  estate,  though  the  whole  be  divided  amone  several  hands; 
Regina  V.  The  Duchess  of  Buccleuch,  1  Salk.  858.  The  guardainpere  occupied  the 
mansion  house,  and  ^possession  by  the  guardian  in  socage  was  possession  nuuit 
by  the  ward,  1  Cruise's  Dig.  p.  60.  tit.  I.  s.  25.,  4th  ed.  1835,  Goodti-  l^"^ 
tl^  dem.  Newman  v.  Newman,  3  Wils.  516,  See  Co.  Litt.  15  a,  and  Co.  litt 
88  b,  where  it  is  laid  down  that  guardian  in  socage  ^*  hath  nothing  to  his  own 
use,  but  to  the  use  of  the  heir.''  [COLEmDOB,  J.  Do  vou  consider  the  guar- 
dian an  occupier?]  She  is  at  all  events  not  so  while  the  infbnt  remains  with 
her.  f  Colishtboe,  J.  A  guardian  in  socage  gains  a  settlement  by  residence 
with  the  infant  on  the  estate,  Bex  v.  Oakly,  10  East,  491.  And  if  the  giuir- 
dian  is  an  occupier,  is  the  infant  so  at  the  same  time  f]  It  is  true  the  guardian 
gains  a  settlement ;  but  that  is  merely  by  the  right  of  residing  irremoveably 
on  the  estate,  which  the  infant  has  also.  And  if  the  guardian  is  liable  aa  an 
occupier,  it  does  not  follow  that  the  in6&nt  may  not  be  so  too. 

Then  as  to  the  objection  that  an  in&nt  is  not  liable  to  this  indictment ;  in 
support  of  that  proposition,  4  Bla.  Comm.  22,  waa  cited,  where  it  is  said, 
^'The  law  of  England  does  in  some  cases  privilege  an  infiint,  under  the  age  of 
twenty-one,  as  to  common  misdemeanors ;  so  as  to  escape  fine,  imprisonment, 
and  the  like :  and  particularly  in  cases  of  omission,  as  not  repairing  a  bridge, 
or  a  highway,  and  other  similar  ofiences ;  for,  not  having  the  command  of  his 
fortune,  till  twenty-one,  he  wants  the  capacity  to  do  those  things,  which  the 
law  requires.  But  where  there  is  any  notorious  breach  of  the  peace,  a  riot, 
battery,  or  the  like,  (which  infants,  when  full  grown,  are  at  least  as  liable  as  others 
to  commit)  for  these  an  infant,  above  the  age  of  fourteen,  is  equally  liable  to 
Bufier,  as  a  person  of  the  full  age  of  twenty-one.''  The  exemption  from  penal- 
ties '^for  non-repair  of  a  bridge  is  stated  on  the  authorify  of  Hale ;  but  pmaa 
the  passage  referred  to,  1  Jlaf  P.  C.  20,  directly  contradicts  the  proposi-  I- 
tion.  Lord  Hale  says :  '^  If  an  infant  under  the  age  of  twenty<K>ne  years  be 
indicted  of  any  misdemeanor,  as  a  riot  ot  haUery^  he  shall  not  be  privileged 
barely  by  reason  that  he  is  under  twenty-one  years,  but  if  he  be  convicted 
thereof  by  due  trial,  he  shall  be  fiped  and  imprisoned ;  and  the  reason  is,  because 
tpon  this  trial  the  Court  ex  officio  ought  to  consider  and  examine  the  circum- 
stances of  the  fact,  whether  he  was  doli  capax,  and  had  discretion  to  do  the  act 
wherewith  he  is  charged ;  and  the  same  law  is  of  a  femme  covert.  2.  But  if  the 
offence  charged  by  the  indictment  be  a  mere  non-feasance,  (unless  it  be  of 
such  a  thing  as  he  is  bound  to  by  reason  of  tenure,  or  the  like  as  to  repair  a 
bridge,  &c.)  there  in  some  cases  he  shall  be  privileged  by  his  nonage,  if  under 
twenty-one,  though  above  fourteen  years,  because  Laches  in  such  a  case  shall 
not  be  imputed  to  him."  The  dictum  of  Blackstone  is  therefore  unsupported ; 
and  it  is  observable  that  he  draws  no  distinction  between  infants  under  fourteen 
and  under  twenty-one.  But  here  that  is  not  material.  The  distinctions  as  to 
the  criminal  liability  of  an  infant  at  difierent  a^s  below  twenty*one  turn  upon 
his  being  or  not  being  doli  capax.    Civilly,  he  is  liable  for  a  tort  at  any  age, 
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98  appem  from  tiie  Tearbook  Mioli.  85  fit.  6,  f.  11  B.  pi.  18 ;  and  an  indict- 
ment for  the  non-repair  of  a  bridge  is  in  ite  natnre  no  more  a  criminal  proceed- 
ing, as  it  affects  the  iniiAtit)  that  an  action  of  waste.    It  is  only  a  mode  of  ascer^- 
tunlng  whether  or  not  an  obligafdon  attaches  to  him  by  reason  of  his  title  to 
4(^0-1  certain  lands.    No  mains  animns  is  charged,  or  need  be  shewn.    *There 
J  is  no  reason,  therefore,  that  an  infent  either  above  or  below  fonrteen, 
shoald  not  be  sabjected  to  snch  an  indictment.    And  the  passage  cited  from 
Lord  Hale  justifies  this  position.    It  is  said  there,  that  in  some  cases  of  non- 
feasance, an  infiint,  though  above  fonrteen,  shall  be  privileged ;  but  the  cases 
are  not  specified,  and  the  omission  to  repair  a  bridge  is  excepted.    In  2  Inst. 
703,  the  infant's  lia  bility  is  stated  without  limit  as  to  the  age.    The  authorities 
on  (his  subject  are  collected  in  4  Bac.  Abr.  7th  ed.  1832,  p.  85^,  Infancy  and 
A^  (H,)  where  it  is  said  thai  in  cases  of  misdemeanors,  &c.,  where  an  infant  is 
pnvileged  by  his  nonage  ''the  privilege  is  all  one,  whether  he  be  above  the  age 
of  fourteen,  or  under,  if  he  be  under  one-and-twehty  vears,  but  with  these 
difiisreaces :  if  aa  infant''  ftc.,  then  follows  the  passage  already  cited  from  Hale, 
with  the  exception  in  the  case  of  non-repair  of  a  bridge.    To  put  an  analogous 
case;  a  corporation,  as  such,  cannot,  in  the  ordinary  sense  of  words,  commit  a 
crime :  it  can  have  no  mains  animus ;  yet  it  is  indictable  fi)r  neglect  of  repurs ; 
because,  although  the  words  ^<  indictment"  and  ^<  misdemeanor''  are  used,  the 
matter  charged  is  only  that  the  body  is  liable  to  something  which  has  not  been 
[mrfonned ;  the  proceeding  is  merely  a  mode  ^ven  bv  the  Engluh  law,  of  as- 
certaining who  is  subject  to  a  particular  obligation.    A  strong  argument  arises 
from  the  inconvenience  which  the  public  would  suffer  if  this  proceeding  could 
not  take  plaoe  till  the  infant  attained  majority.    There  are  several  instances, 
in  oiril  proceedings,  where  it  has  been  laid  down  the  parol  should  not  demur  on 
aoooont  of  in&ncy,  becatise  of  the  public  or  even  private  inconvenience  which 
*6041  ^^^^^  *^  thereby  occasioned  :  as,  for  instance,  in  a  q|uare  impedit,  in 
J  an  action  ti  waste,  (2  Inst.  808.   Co.  Litt.  64,  a,^  a  wnt  of  estrepement, 
or  a  writ  of  dower.    Many  other  instances  are  collected  in  2  Yin.  Abr.  187,  tit. 
Age.  (B,)  (And  4  Bac.  Abr.  Infancy  and  Age  (L.)  p.  387,  7th  ed.    Com.  Dig. 
Enfknt  (D  8.)     Here  the  duty  in  question  is  in  the  nature  of  a  service,  the 
poceeding  by  indictment  does  not  alter  its  character  in  that  respect,  and  there 
»  no  other  mode  of  enforcing  the  service.    The  nonage,  therefore,  ought  not  to 
be  an  answer.    It  was  holden  in  Conny's  Case,  (9  Rep.  85,  a,)  that,  in  a  per 
qute  servitia,  an  infant,  who  has  the  tenancy  by  descent,  snould  not  have  his 
j«e.    [LiTTLiSDALB,  J.    There  are  many  cases  in  which  infants  are  answerable 
ifthey  do  not  perform  a  duty ;  as  if  an  infant  has  a  grant  of  an  office  exercisable 
bi  deputy,  and  if  he  do  not  appoint  a  sufficient  one,  it  is  a  forfeiture  of  tbe  office. 
Young  9.  Fowler,  Cro.  Car.  555.]  It  is  true  that  the  infknt,  if  convicted  on  such  an 
indiclment  as  this,  cannot  be  imprisoned :  and  some  difficulty  may  be  raised  as 
to  fining :  but  the  difficulties,  if  he  be  held  not  liable,  are  greater ;  and  it  is  to 
be  presumed  that,  if  the  verdict  passes  against  him,  the  guardians  will  perform 
what  is  necessary  on  his  part.    Tne  excuse  of  in&nc^  is  rather  matter  for  a  plea 
in  abatement  tbian  for  a  defence  under  the  general  issue,  since  there  is  neither 
mains  animus,  nor  any  other  material  fact  charged  by  the  indictment,  to  which 
infancy  could  be  an  answer.    [LrrrLSDAtiE,  J.    who  ever  heard  of  pleading 
infioicy  to  an  indictment?    Can  the  infant  pray  that  the  parol  may  demur  tiU 
he  is  of  ase  f    CauSBiBQB,  J.    According  to  the  assumption  on  the  defendants 
«gAe<|  side,  infancy  would  be  a  defence  under  the  general  issue,  ^because  an 
^  infant  could  not  be  gnilty  of  the  wrongful  omission  charged  in  the  indiot- 
ment.(a)] 

Sir  John  CampbeUy  Attomey-Gkneral,  Adarm,  Seijt.,  and  Amo9,  contri. 
RtBt,  as  to  the  liablility  of  an  m&nt.  It  is  admitted  on  the  other  side  that 
the  case,  if  it  were  that  of  an  infant  of  the  most  tender  years,  would  not  be 

(a)  The  aignments  as  to  the  reception  and  exelosion  of  eridence  are  omitted* 
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distingaishable  from  the  prwent.  And  it  is  contended  that  an  indictment  lies 
against  him,  although  it  is  granted  that  on  oonviotion  there  ooald  be  no  impri- 
sonment, and  it  would  be  d&oult  to  levy  a  fine.  Then  cui  bono  is  the  all^^ 
liability  ?  The  non-repair  of  a  bridge  is,  in  law,  a  orime ;  it  is  presented  by 
the  grand  jury  amone  felonies  and  misdemeanors,  and  is  as  much  a  misdemeanor 
as  any  nuisance  by  me  non-repair  or  obstruction  of  a  highway.  The  king  pro> 
secutes ;  the  pleading,  and  the  process  rektive  to  it,  are  like  those  in  other  cases 
of  misdemeanor ;  and  the  prescribed  punishment,  on  conviction,  is  imprison- 
ment and  fine.  [Colebidqe,  J.  How  is  the  infant  to  appear,  and  to  avail  him- 
self of  his  infancy  ?]  No  mode  is  pointed  out,  in  any  stage  of  the  proceedings. 
And  how  could  a  distringas  to  compel  appearance  be  made  available  against  an 
infant  eleven  years  old,  who  has  nothing  to  do  with  the  land  1  All  these  diffi- 
culties show  that  the  course  now  attempted,  a«ninst  an  in&nt  of  tender  jem, 
is  not  known  to  the  law.  With  respect  to  pleading  in  civil  causes,  the  law  points 
out  a  mode  of  proceeding;  the  infant  appears  by  his  guardian  or  next  friend. 
In  the  cause  of  an  indictment  there  is  no  such  provision.  And  yet,  if  judg- 
ment goes  by  default,  it  is  conclusive  for  ever  *after.  There  is  no  neces-  pcgna 
sity  that  this  mode  of  proceeding  against  an  infiemt  should  be  adopted.  *- 
The  occupier  may  be  resorted  to.  Here  an  occupier  is  found,  namely,  the 
mother,  who  is  the  common  law  guardian  in  socage,  and  occupies  the  mansion- 
house.  If  this  had  been  the  case  of  a  guardianship  in  chivalry,  when  the  rents 
and  profits  were  all  taken  by  the  lord,  it  cannot  be  contended  that  the  infiint 
would  have  been  held  liable :  the  clumge  of  tenure  by  stat.  12  Car.  2,  c.  24, 
has  not  changed  the  liability  and  thrown  it  upon  the  infant.  A  guardian  in 
socage  does  not  indeed  receive  the  rents  to  his  own  use,  but  they  vest  in  him  till 
the  in&nt  attains  the  age  of  fourteen.  In  Bex  v.  Toddington,  I  B.  &  A.  565, 
Holroyd,  J.,  recognizes  the  obligation  of  the  guardian  in  socage  to  perform  the 
services  annexed  to  the  in&nt's  estate.  As  to  his  interest,  in  Sex  t;.  Oakley,  10 
East,  494,  Lord  Ellenborough  says,  ''The  only  difference  which  can  be  pointed 
out  between  the  cases  of  an  executor  or  administrator  and  of  a  guardian  in 
socage,  in  this  respect"  (the  right  of  a  personal  occupation  and  superintendenoe 
of  the  infant's  estate),  ''  is  that  the  one  is  accountable  for  the  profits  by  statute, 
and  the  other  at  oommonlaw.  The  law  considers  a  guardian  in  socage  as  entitled 
to  the  possession  of  the  ward's  property,  uid  incapable  of  being  removed  from 
it  by  any  person.  Such  a  guardian  has  not  a  mere  office  or  authority,  but  an 
interest  in  the  ward's  estate."  The  same  view  of  the  guardian's  interest  in  the 
estate  is  taken  in  Osbom  v.  Garden,  Plowd.  293,  and  B^ell  v.  Constable,  Vaugh. 
182, 183.  The  guardian  in  socage  obtains  a  settlement  by  his  residence  on  the 
estate ;  no  case  has  *been  cited  to  show  that  the  heir  does  so  too.  Here,  m^j 
then,  the  mother  might  have  been  indicted,  or  the  tenants  on  the  estate ;  ^ 
if  the  infant  is  to  be  prosecuted,  the  estate  may  be  unjustly  burdened  by  a  pro- 
ceeding against  one  who  cannot  defend. 

And,  as  neither  necessity  nor  convenience  are  in  favour  of  an  indictmeot 

r'nst  the  infant,  so  also  is  it  unsupported  by  authorities.  No  precedent  is 
m  for  it.  The  passage  cited  from  1  Hale,  20,  only  states  that  in  some  cases 
of  non-feasance  the  infiemt  shall  be  privileged  if  under  twenty-one,  <Hhou§^ 
above  fourteen  years  3"  '^unless,"  &c.  The  case  of  an  infant  under  fourteen  is 
not  at  all  adverted  to.  The  dictum  in  2  Inst.  703,  (which  is  referred  to  in  the 
passage  of  Hale  just  cited),  that  an  infiant  having  house  or  lands  by  descent  or 
purchase  ^'  is  liable  to  this  public  charge,"  does  not  necessarily  imply  that  he 
may  be  indicted.  It  means,  only,  that  the  infant  may  be  rated  as  an  inhabitant 
of  the  county,  and  that,  if  the  county  be  indicted  (in  which  case  there  is  no 
difficulty  as  to  the  infimt's  pleading),  his  land  is  liable  to  contribution.  As  to 
the  cases  in  which  it  has  been  laid  down  that  an  in&nt  should  not  have  hia  age, 
Gonny's  Case,  9  Rep.  84  b,  was  that  of  a  civil  action ;  and  in  all  the  other 
instances  the  infant  might  appear  by  guardian.  On  the  other  hand,  it  is  evi- 
denty  from  several  authorities,  that  the  law  is  tender  of  fining  and  amercing 
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in&nts.  Thus,  in  Hawk.  P.  C.  book  2,  c.  23,  8.  169,  it  is  sud^  <^  Abo  it  is 
certain  that  an  infant  Is  in  no  case  to  be  fined  for  a  false  appeal ;  bnt  some  hare 
holden  that  he  may  be  amerced,  which  is  contradicted  bv  others,  who  say,  that 
an  infant  can  in  no  case  be  amerced/^  And  in  Co.  Lit  126  b.,  it  is  asked : 
^QQg^  "  What  then  if  a  proBcipe  be  *bronght  against  an  inliEuit,  and,  hanging 
-*  the  plea,  he  cometh  of  full  age  1  ^q  shall  be  amerced  after  his  foU 
age."  [Lord  Denman,  C.  J.  Sappose,  in  the  present  case,  the  infant  himself 
had  been  the  occupier ;  would  no  person  have  been  liable  to  indictment  7]  There 
wonld  be  either  a  testamentary  gaardian  or  a  ffuardian  in  socage  to  proceed 
against.  [Lord  Denman,  G.  J.  Not  necessaruy.  He  might  be  nollios  filins. 
Ltttledale,  J.  If  he  were  above  fourteen,  or  took  by  purchase,  (See  Harg. 
Co.  Litt.  87  b.,  note  (1),)  there  would  be  no  guardian  in  socagej  Perhaps  the 
Court  of  ChanceiT  would  appoint  a  guardian.  [Pattison,  JT  A  guardian 
appointed  by  the  Court  of  Chancei^  would  be  only  in  the  nature  of  a  receiver. 
He  would  be  little  more  than  a  bailiff  or  servant.  And  such  a  guardian  does 
not  occupy  personaD^.I  The  cases  put  are  too  improbable  to  guide  the  judg- 
ment of  the  Court  m  laying  down  a  rule.  At  all  events  an  infant  of  tender 
years  would  not  be  indictable;  he  could  not  be  an  occupier  for  this  purpose. 
And  the  Court  cannot  draw  a  line  between  infants  of  one  age  and  another. 
Lord  Denman,  C.  J.  An  infant  of  tender  years  may  be  executed  for  felony. 
Is  an  infant  guilty  of  no  punishable  offence,  if  he,  hieing  liable  by  tenure  to 
repair,  and  beins  in  receipt  of  the  rents,  refuses  to  do  repairs  ?]  No  line  can 
be  drawn  as  to  this,  between  one  in&nt  and  another,  at  least  below  the  age  of 
fourteen.  Lord  Denman,  C  J.  Lord  Hale,  in^speakinff  of  misdemeanors  for 
which  an  infant  may  be  indicted,  says,  1  Hal.  P.  C.  20,  tnat  the  Court  ''ought 
to  consider  and  examine  the  circumstances  of  the  fact,  whether  he  was  doli  capax, 
and  had  discretion  to  do  the  act  wherewith  he  is  charged.'^  Supposing  that  test 
«g091  ^PP^^^^^  ^^  defendant,  *under  the  circumstances  of  this  case,  could  not 

^  -^  be  held  responsible.  [Patteson,  J.  As  to  the  question  of  liability : 
an  in&nt  is  liable  to  an  action  in  case  of  tort  Suppose  a  person  had  a  limb 
broken  in  consequence  of  the  defective  state  of  the  bridge.  Would  not  an 
action  lie  at  his  suit  against  the  infant  who  was  bound  to  repair  f]  The  diffi- 
culty of  the  present  case  would  not  be  felt  there.  A  guardian  might  be  ap- 
pointed to  defend.  On  indictment  there  is  no  course  by  which  the  interests  of 
the  in&nt  could  be  protected. 

As  to  the  point  of  occupation;  the  owner,  if  he  is  not  also  the  occupier,  is 
not  liable  for  non-repair.  1  Boll.  Abr.  p.  390,  tit  Chimin  Common  (B)  pi.  2, 
Com.  Dig.  Chimin  (A  4,)  are  clear  authorities  on  this  point,  unless  a  distinction 
can  be  made  between  a  bridge  and  a  highway,  for  which  there  is  no  ground,  a 
bridge  being  part  of  the  highway,  ^ote  (9)  to  Bex  v.  Stoughton,  2  Wms. 
Saund.  158  d.  5th  ed.,  and  the  cases  there  cited  are  to  the  same  effect.  The 
possession  of  the  mother  as  guardian,  whatever  might  have  been  its  effect  with 
reference  to  the  possessio  fratris,  b  not  such  an  occupation  by  the  infant  as  can 
subject  him  to  this  indictment.  Our,  adv.  vuU, 

Lord  Denman,  C.  J.,  on  a  subsequent  day  of  this  term,(5)  delivered  the 
judjrment  of  the  Court.  After  stating  the  nature  of  the  indictment,  and  the 
veraict,  his  lordship  said : — 

Upon  the  argument  on  a  motion  for  a  new  trial,  several  points  were  insisted 
od;  out,  as  this  case  will  be  decided  upon  one  only,  it  is  unnecessary  to  do 
*6101  ^^^  *than  to  state  that  one,  with  the  facts  on  which  it  rested,  and  the 
-'  reasons  for  our  decision. 

It  appeared  that  the  defendant  was  the  son  and  heir  of  the  Beverend  Fred- 
erick Manners  Sutton,  who  died  intestate  and  seised  of  the  property  on  which 
the  obligation  to  repair  attached;  that  he  was  an  infuit  of  the  age  of  eleven 
yean,  in  a  course  of  education  from  home,  passing  his  vacations  there,  and 

(a)  Jane  4th. 
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oeoteionally  yiritiiig  it;  that  his  mother  was  his  guardiati^  and  Presided  cm  the 
property. 

Under  these  (iircamstances  it  was  oontended,  that  the  defisn^t  was  not  the 
oeoupier,  and  that  the  ooctipier  only  could  be  Indicted  for  ncxi-repair.  As  we 
are  of  opinion  that  he  was  neither  an  owner  nor  an  occupier  in  the  sense  re- 
quired to  make  him  char^able  upon  this  indictment^  it  will  be  unnecessary  for 
tis  to  decide  generally,  Aether  owners,  merely  as  such,  and  not  in  occupation, 
are  liable  to^arges  of  this  desciption,  as  no  doubt  can  exist  as  to  the  liabilitj 
of  occttpiera*.  Connderins  it  then  as  settled  law,  that  the  occupier  of  land 
eharged  with  the  repair  of  a  bridge  is  liable  to  the  performance  of  that  duir, 
and  assuming  obly  for  the  purpose  of  the  argument,  that  the  owner,  as  such, 
may  be  also  uable,  the  question  for  our  consideration  will  be,  Whether  the  de- 
fendant is  eithelr  th^  occupier  or  the  owner  of  the  lands  here  charged,  in  such  a 
sense  as  is  required  for  the  purposes  of  the  present  indictment;  and  this  will 
depend  upon  a  consideration,  as  well  of  the  fiicts  above  stated^  as  of  the  nature 
of  the  duty  for  the  neglect  of  which  he  is  charged. 

Now  as  to  the  former  we  can  only  take  the  possession  of  the  defendant's  mo- 
ther to  be  that  of  a  guardian  in  socage ;  and  it  is  clear  froln  several  authorities, 
tha^^  to  the  same  purpose  the  infiiili;,  Whode  guardian  in  socage  has  entered  and 
*is  in  possession,  is  conddered  in  law  as  not  merely  the  owner  in  right,  p^^j 
btit  tile  owner  in  actual  seisin  of  the  lands.  This  is  so  for  the  purpose  or  '• 
Mnsmitting  land  by  descent,  or  ezcludins  the  half  blood  by  a  possessio  fratris; 
Bro.  Abr.  [Discent.  19 ;  Goodtitle  dem.  Newman  v.  Newman,  3  Wils.  516,  is 
each  of  which  cases  an  actual  entry  and  possession,  at  least  by  construction  of 
kw,  are  necessary.  The  defendant  therefore  may  be  taken  to  be  an  owner  ao- 
tttaUy  seised;  but  then  it  is  by  his  guardian :  and  his. wardship  precludes  kirn 
entirely  from  any  control  over  the  land,  or  any  dispos^  of  the  issues;  he  can  at 
preisent  claim  his  maintenance  from  it  and  no  more.  This  is  the  nature  of  the 
defendant's  present  relation  to  the  land. 

Nett,  as  to  the  duty  to  be  performed,  it  is  to  be  observed,  that  this  is  not 
merely  the  duty  of  any  inhabitant  of  a  county  with  regard  to  a  bridge  repurable 
by  the  county,  to  submit,  namely,  to  an  assessment  on  his^  lands,  and  a  distress 
in  ease  of  non-pavment)  tne  amount  of  the  assessment  bein^  to  be  paid  over  to 
public  officers,  who  are  charged  With  the  actual  superintendence  and  perform- 
ance of  the  repairs.  To  this  duty  an  infant  is  expressly  declared  by  Lord  Coke 
to  be  liable,  if  he  hath  house  or  lands  by  descent  or  purchase  j  2  Inst.  703. 
But  an  individual,  charged  as  the  defendant  is,  is  himself  required  to  do  the 
act,  the  law  not  interfering  either  to  control  or  assist  him  in  the  manner  of  pro- 
euring  or  applying  the  funds  necessary  for  the  purpose.  It  should  seem  reason- 
able therefore  to  suppose  that  the  owner  or  the  occupier,  who  is  to  be  held  liable 
criminally  for  non-repair,  should  be  one  in  whom  '''the  law  supposes  to  be  r^^ 
tested  a  command  over  and  actual  possession  of  the  profits  of  the  land;  '- 
and  We  ought  to  require  some  principle  or  authority  for  holding  that  the  liability 
attaches  under  other  circumstances.  . 

It  is  true  that,  if  it  could  be  shown  that  no  other  person  was  in  a  situation  to 
be  called  on  for  the  performance  of  the  duty,  and  that  the  public  would  reoeive 
detriment  by  considering  the  ward  not  liable,  there  are  not  wanting  analo^es 
in  the  law  which  woula  justify  us  in  enforcing  the  performance  of  it  bj  him- 
It  is  sufficient  to  refer  for  this  purpose  to  the  numerous  cases  collected  iii  4  Bac. 
Abr.,  Infancy  and  Age,  (L)  in  which  an  infent  suing  or  being  sued,  his  age  wbs 
not  allowed,  nor  the  parol  permitted  to  demur,  the  principle  of  which  was,  that 
thereby  some  inconvenience  would  ensue  to  the  public,  or  some  injustice  be 
done  to  the  parties,  more  than  countervailing  the  acknowledged  inconvenience 
of  suffering  the  suit  to  proce^  during  the  nonage. 

The  remaining  question,  therefore,  is,  whether  the  guardian  in  socage  in  p^'^ 
session  is  such  an  owner  or  occupier  as  to  be  properly  liable  to  the  discharge  <^^ 
this  burden.    Now  it  is  dear  that  the  guardian  in  socage;  after  entry,  has  the 
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legal  possession  of  the  knd  to  the  use  of  the  inflEuit.  It  is  obseired  by  Bajle^, 
J.,  in  Bex  v.  Oakley^  10  East,  495,  that  the  form  of  pleading  by  a  soardian  m 
socage  \n^,  tha,t  he  entered  as  such,  and  was  posses^.  Biding  the  continu- 
anee  of  his  interest  he  is  in  the  entire  receipt  of  the  profits,  and  ne  is  invested 
*6131  ^^^  ^^®  absolute  control  oyer  their  immediate  disposal,  subject  *on^  to 
-'  th9  loaintenanoe  of  thehdr.  He  may  brine^ trespass  or  ejectment  in  his 
own  name,  and  make  a  lease  alsa  in  the  B»me,  until  the  infant's  age  of  fourteen ; 
Wade  V,  Baker  and  Oole,  1  Lord  Baym.  131.  The  courts  shomd  1)e  held  in 
his  name;  Shopland  v,  Byi^^,  Cro.  Jao.  Q9 :  apd  be  may  grant  copyholds,  in 
reversion,  even  the  grafts  of  which  will  be  good,  l^ough  wey  oome  not  into 
possession  during  the  nonage  of  the  wavd;  2  Bell.  Abr.  41.  Garde,  (Q.)  pi.  8. 

The  guaidian  then  being  in  possession,  and  receiving  and  disposing  of  sdl 
the  issues,  subject  only  to  the  inrant^s  maintenance  and  1^  fi^tuire  account,  is  un- 
doubtedly such  an  oi^n^T  and  occupier  as  may  properly  be  looked  tp  by  the 
public  for  the  discharge  of  those  obU^tions  to  wnich  the  land  is  bound;  and 
th^re  is  no  ii^justice  or  inoonvenienoe  m  this,  because,  upon  the  account  which 
he  is  to  render  to  the.  infgoit,  he  ^'  shall  have  allowance  for  his  reasonable  costs 
and  expenses  in  all  things.^'    Litt.  s.  123. 

Upon  the  whole^  ther^xe,  we  conclude  that,  even  assuming  it  to  be  truci 
gmralfyj  that  an  owner  not  in  possession  may  be  bound,  as  well  as  the  occu- 
pier, to  the  p^onnanoe  of  r^murs  to  n  bridge,  ratione  tenurse,  still  that  an  in- 
tuit in  ward'  to  a  guardian  in  socage  in  possession,  does  not  flEdl  within  the  rea- 
flon  of  thi^t  role ;  and,  consequently,  that  the  defendant  in  the  present  case, 
M  on  the  laote  now  appearing,  should  have  been  acquitted. 

Bub  absolute  to  enter  a  verdict  for  the  defendant. 


♦614]  *Bx  parte  WRraiELD.     2W»Ajy,  June  9. 

The  Court  will  grant  a  rule  absolute  in  the  first  instjEinee  fpr  f^  msiKLdanyps  to  the  arch- 
deacon, to  swear  in  a  party  as  church-warden,  on  affidayi|;  of  due  election,  demiin^j 
aad  ie^wal,  and  of  notice  to  the  archdeacon  of  the  application  to  the  Court ;  the  ground 
of  lefiu^  not  appealing  by  the  affidavit  in  support  of  the  rule. 

JXSZ  applied  for  a  mandamus  to  the  Archdeacon  of  Ooventry,  directing  him 
to  swwr  Ia  John  Winfield  as.  churchwarden  of  (he  parish  of  St.  Martin's, 
in  ^nni^ffhibm,  in  the  eouotv  of  Warwick.  The  affidavit  steted  that  Win- 
field  hsd  been  unanunously  eleoted  at  a  regular  meefine  of  the  inhabitante 
of  the  pariah  ia  vestry  assembled,  and  aftermnk  reeeived  a  notice  from  the 
ofioer  of  the  eoeleaiastical  court  of  th^  Bishop  of  Litohfield  and  Coventry,  in 
which  diooeae  the  p^sh  is  situate,  to  attend  the  archdeacon's  visitation  to  qual- 
%,  fto.,  that  he  subsequently  attended  at  the  i^pointed  time  and  place,  and 
prossuted  himself  to  the  archdeacon  to  take  the  oath,  and  in  consequence  of  an 
mformslity  wae  directed  to  piesent  hiinself  again  on  another  dajr ;  that  he  did 
BO  present  himself  on  that  day,  when  objections  were  made  to  him  by  another 
penon,  whioh  he  conddered  untenable  (but  which  Were  not  stated  in  the  affida- 
vit,) in  oonaeqnence  of  which  the  arohdeaoon  had  refused  to  swear  him  in. 

Notice  had  been  given  to  the  archdeacon  that  this  Oourt  would  be  applied 
to. 

The  C!oiirt(a)  granted  a  rule  absolute  in  the  first  instance.(&) 

(a)  Lord  Denman,  0.  J.,  Littledale,  Patteson,  ai^d  ^niliamS)  Js. 
(6)  8ee  the  next  two  cases. 
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*[The  following  case  was  decided  in  Michaelmas  temiy  1835.] 

The  EINQ  againa  The  Archdeacon  of  MIDDLESEX  and  Another. 
Mondajff  Ifov.  9. 

4 

A  rule  nisi  having  been  obtidned  for  a  mandamns  to  an  archdeacon  and  Borrogate,  to 
gwear  in  certain  persona  as  chnrch-wardens  and  sidesmen  of  a  parish,  it  appeared  bj 
affidavit  that  the  parties  were  colonrabljr  elected,  bat  that  the  validity  of  the  election 
was  disputed ;  that  there  was  an  usage  in  the  archdeaconry  to  swear  in  the  parties 
elected,  on  a  certain  day  subsequent  to  the  election,  appointed  annually  by  the  arch- 
deacon ;  and  that  the  surrogate,  being  applied  to  immediately  after  the  election  to  swear 
in  the  parties,  had  said  that  they  must  wait  till  the  day  appointed,  but  that  he  voald 
not  disobey  a  mandamus  firom  this  Court :  Held,  that  this  was  a  refusal,  and  that  the 
usage,  if  a  good  one,  should  be  returned  to  the  mandamus ;  and  the  Court  made  the 
rule  absolute,  without  entering  into  the  question  of  the  validity  of  the  election. 

Sib  W.  W.  Follxtt,  had  obtained  a  rule  in  Easter  tenn  kst^  calling  vfon 
the  archdeacon,  and  the  official  duly  constituted  surroffate  of  the  archdeaooniy 
of  Middlesex,  to  shew  cause  why  a  mandamus  should  not  issue,  commanding 
them,  or  one  of  them,  or  other  competent  judge  in  that  behalf,  to  swear  in 
James  Haward  and  Bobert  Taylor  as  churchwardens,  and  four  others  as  sides* 
men,  of  the  parish  of  St.  Martin-in-the-fields,  in  the  coun^  of  Middlesex.  The 
affidavits  in  support  of  the  rule  stated  that  Haward  and  Taylor  were  on  Easter 
Monday  and  Tuesday,  April  21  and  22,  duly  elected  as  churchwardens,  and 
the  other  four  as  sidesmen,  and  the  result  of  the  scrutiny  on  the  election  finally 
reported  at  a  yestry  meeting  on  the  27th  of  April,  1835;  and  that  they,  after 
the  meeting,  had  attended  at  the  chambers  of  I>r.  PhiUimore,  the  surrogate, 
and  required  to  be  sworn  in.  That  Dr.  PhiUimore  had  declined  to  swear  uiem 
until  the  annual  yisitation  of  the  archdeacon,  on  the  19th  of  May,  had  taken 
place,  stating,  however,  that,  althoug;h  it  was  customary  to  wait  till  the  visita- 
tion, the  churchwardens  had  sometimes  been  admitted  immediately  on  their 
election,  if  he  (Dr.  PhiUimore)  were  satisfied  that  it  was  a  ease  of  emergency,  and 
adding,  that  he  ^ould  obey  the  mandamus  of  the  Court.  Notice  was  r*^x5 
then  dven  to  him  that  application  would  be  made  to  the  Court.  There  '- 
was  also  an  affidavit  that  Dr.  PhiUimore  had,  on  a  subsequent  day,  stated  that 
he  declined  to  swear  in  the  appUcants,  on  the  ground  of  the  conflicting  claims  of 
other  candidates.  The  affidavits  in  answer  stated  that  it  was  the  immemorial 
usage  and  custom  in  the  parish,  and  other  parishes  in  the  same  archdeaooniy 
(of  Middlesex,)  that  a  day  should  be  appointed  by  the  archdeacon  to  swear  in 
the  churchwaraens  of  aU  the  parishes,  and  that  the  day  appointed  in  the  pie- 
sent  year  was  the  19th  of  ^y.  The  affidavits  in  support  of  the  rule  also  c(m- 
tained  statements  to  shew  the  due  election  of  the  appUoants;  and  those  against 
the  rule  to  shew  that  other  oandiates  ought  to  have  been  dedared  elected  under 
Stat.  58  a.  3,  c.  69. 

Sir  John  Camjpbdl,  Attomey-Gkneral,  now  shewed  cause.  It  is  true  tha^ 
as  Haward  and  Taylor  have  a  colourable  title,  the  Court  wiU  direct  a  mandsr 
mus  to  swear  them  in,  without  deciding  on  the  title  at  this  stage.  Bat  here 
there  has  been  no  refusal. 

Sir  W.  W,  FoOett,  (with  whom  was  Steer,)  oontri,  contended  that  what  had 
passed  amounted  to  a  refusal.  He  also  proceeded  to  argue  that  the  usage  wb3 
not  a  good  answer ;  but  he  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  It  is  to  be  lamented,  either  that  this  motion  was 
made,  or  that  the  opposing  party  did  not  consent  to  the  rule  being  made  abeo- 
lute.    There  has  been  a  r^usaL    When  the  party  says,  <'  I  wiU  wait,  beoanae 
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^171  ^^^^  ^  ^  onstom/'  he^  in  effect^  refuses.    If  *there  be  snoh  a  custonii 
•I  he  may  return  it ;  and  to  say  that  ho  will  not  disobey  the  order  of  this 
Court,  amounts  to  a  refusal  to  comply  without  the  order. 
Pattsson,  WHiLIAMS;  and  GoLERiDaSy  Js.  concurred. 

Rule  ab6olnte.(a) 


[The  following  case  was  decided  in  Trinity  term,  1836.] 

Ex  parte  DUFFIELD  and  Another.     Tuesday,  May  24. 

The  Court  will  grant  a  mandamus  by  rule  absolute  in  the  first  instance,  to  compel  the 
official  to  administer  the  oath  or  declaration  to  a  party  claiming  to  hare  been  elected 
as  chapelwarden  of  a  chapel  (under  a  local  act,  conferring  upon  the  officer  elected  the 
power  of  a  churchwarden  for  the  purposes  of  the  chapel),  though  other  parties  claim  to 
haye  been  elected. 

LuMUBY  moved  for  a  mandamus  commanding  the  official  principal  of  the 
royal  peculiar  and  exempt  jurisdiction  of  the  collegiate  church  of  Wolverhamp- 
toa,  and  his  surrogate,  or  other  competent  ju^e,  to  administer  the  declaration 
appointed  by  stat.  6  &  6  W.  4,  c.  62,  s.  9,  to  William  Duffield  and  Joseph  Wal- 
tho,  as  chapel-wardens  of  the  chapel  of  St.  John,  Wolverhampton.  By  the 
aAdavits  in  support  of  the  rule,  it  appeared  that  the  chapel  was  within  the  ju- 
risdiction ;  that  it  was  erected  under  a  local  act,  which  directed  an  election,  by  the 
inhabitants,  of  chapelwardens  for  the  chapel,  who  were  to  have  the  same  power 
of  making  rates,  and  for  other  purposes  relating  to  the  chapel,  and  the  repairs 
and  ornaments  thereof,  as  the  churchwardens  or  chapelwardens  of  any  other 
church  or  chapel  in  the  diocese  of  Litchfield  and  Coventry;  that  Duffield  and 
Waltho  were  duly  elected,  but  that  the  validitv  of  the  election  was  disputedy 
^, Q^  and  other  parties  claimed  to  be  elected;  that,  *at  the  instance  of  the 
-*  principal  official,  Duffield  and  Waltho  presented  themselves  to  be  sworn 
in,  or  make  the  declaration ;  and  that  the  official  refused  to  allow  them  to  swear 
in  or  qualify. 

LunUeif  referred  to  Rex  v.  The  Archdeacon  of  Middlesex,  ante^  p.  616;  and 
see  ex  parte  Winfield,  ante,  p.  614. 

Lord  Denman,  C.  J.    You  are  entitled  to  a  rule  absolute  in  the  first  instance. 

LiTTLEDALS;  Patisbon,  and  Williams,  J^.  concurred. 

Bule  absolute. 


♦m  m  *T^®  ^^^  against  The  Company  of  Proprietors  of  the  MONMOUTH- 
^^^J  SHIEE  Canal  Navigation.     Wednesday,  June  10. 

1.  By  a  canal  act  (passed  in  1792,  when  tolls  were  considered  rateable  per  Be),  a  com- 
pany was  incorporated,  and  authorized  to  take  lands,  and  to  take  and  erect  buildings, 
for  the  purpose  of  constmcting  a  canal  and  railways,  and  to  take  tolls;  and  it  was  pro* 
Tided  that  the  tolls  ihould  not^  at  any  time  or  times  thereafter,  be  tubject  to  taxes  or  rates, 
and  that  the  company  shonld,  from  time  to  time,  be  rated  in  respect  of  the  lands  and 
grounds  to  be  taken,  and  the  buildings  to  be  erected  by  them,  in  the  same  proportion 
as,  and  not  at  any  higher  value  or  improved  rent,  than  other  lands,  grounds,  and  build- 
ings adjacent  were  or  should^  for  the  time  6etny,  be  ratedj  and  as  the  lands,  grounds,  and 
bmldinffSj  to  be  taken  and  erected  by  them,  wotUd  have  been  rateabUj  in  ease  they  had  eon^ 
tinued  in  their  former  state,  and  not  been  used  for  ths  purposes  of  the  undertaking.  The  ad- 
jacent lands  and  buildings  improred  in  value,  from  the  time  of  the  commencement  of 
the  undertaking,  partly  in  consequence  of  the  undertaking  being  carried  into  eflfecU 
partly  from  independent  causes:  Held,  that  the  land  and  buildings  used  for  the  canal 

(a)  See  the  preceding  and  the  next  case. 
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were  to  be  rated  at  the  Talae  which  the  a4iftcei»t  lander,  te.,  bore  (tt  the  time  of  the 
rate ;  and  not  at  the  yalue  which  these  latter  bore  at  the  commencement  of  the  iiBder> 
taking,  nor  in  thai  which  they  wonld  have  borne  at  the  time  of  the  rate  if  the  nnde^ 
taking  had  not  been  carried  into  effect.  Although,  fVom  the  passing  of  the  act  to  the 
time  of  the  question  being  raised  (fortj  years),  the  rate  had  atways  beea  made  accord- 
ing to  ^e  original  Talue  of  the  lands  adjacent. 

2.  A  subsequent  statute  authorized  the  company  to  extend  the  canal,  and  to  purchase 
lands  for  that  purpose ;  and  it  provided,  that  they  might  take  the  like  tolls  on  the  nev 
canal,  &c.  as  under  the  former  act,  and  hare  the  like  powers  and  remedies  for  recoTer- 
ing  them.  And  that  the  eUuueSf  powert,  authoriHeit  prwntoei,  ordtrt^  tvUm,  reffulaikmij 
UmitaUotUj  exemption^  rutfielfUm»^  pfwikgt»^  pmdUm^  foffeUunru^  pwMmemM^  andprwi' 
Hont  contained  in  the  former  act,  should,  so  far  as  the  same  would  apply  and  the  case 
would  admit,  extend  to  the  new  canal,  &c.  and  should  take  f^sc^  operate^  be  put  in  «se- 
ctt^ton,  tuedj  and' exercised  by  the  company,  and  he  appUed  and  en/areedin  respect  of  making^ 
maintaininffj  and  using  the  new  canal,  ftc.  and  regulating  the  navigation  thereon,  for  pm- 
ishmg  offences  relating  theretOj  for  purchasing  lands  and  assessing  damages,  and  with  rttpeA 
to  aU  matters  in  anywise  touching  the  new  canal,  &c.  in  the  sajUe  manner  to  all  intents 
and  purposes  as  if  the  same  clauses,  &c.,  had  been  inserted,  repeated,  and  enacted,  at 
fhll  length,  by  the  subsequent  act,  and  as  if  the  new  canal,  &c.  had  been  a  part  of  the 
canal  authorized  to  be  made  by  the  former  act :  Held,  that  the  proyision  as  to  rating 
the  original  canal  extended  to  the  new  part 

8.  By  a  third  statute,  a  tramroad  company  was  inoorporated,  and  it  and  the  canal  com- 
pany were  authorized  to  make  railways,  and  to  take  such  toUs  on  these  railways  as  the 
canal  company  might  take  by  the  first  statute ;  and  it  was  provided,  that  the  clansei, 
powers,  authorities,  regulations,  kti,  (as  in  the  second  statute),  of  the  first  statute,  shonld 
extend  (in  the  same  terms  as  in  the  second)  to  the  rail  ways  last-mentioned,  and  to 
regulating  the  carriage  or  conveyance  of  goods  thereon,  as  if  these  railways  had  been 
authorized  to  be  made  by  the  first  statute,  and  the  tramroad  company  had  been  Ifaerem 
named  instead  of  the  canal  company:  Qeld,  that  the.  proviiion  as  to  rating  the  originsl 
canal  extended  to  these  railways. 

By  a  poor-rate  made  for  the  borouffh  of  Newport,  Monmouthahirey  the  Com- 
pany of  JProprietors  of  the  Monmouthshire  Camil  Navigation  were  rated  aa  the 
occupiere  of  that  nart  of  their  canal  lying  within  the  borough  of  Newport,  and 
a  hoase,  tramroaa,  weighing  machine^  coach-houBe,  &o.|  wo  within  the  said 
borough,  in  the  following  form : 

Valuation.  Assessment  Canal  house,  canal,  tramroad, 

£100  0  0  Canal  Company  £20  0  0  weighing  machine,  coach- 

house, &c. 

*0n  appeal,  the  sessions  confirmed  the  rate,  subject  to  the  opinion  of  ri^acyti 
this  Court  upon  the  following  case :  ^ 

By  Stat.  32  O.  3,  c.  102,  The  Company  of  Ptoprietors  of  the  Monmouthshire 
Canal  Navigation  were  incorporated,  and  empowered  to  make,  amongst  other 
canals  and  railways,  and  to  keep  navigable,  a  canal  from  some  place  near  Poi^t- 
newynydd,  in  the  parish  of  Trevethin,  in  Monmouthshire,  to  the  river  Usk,  at 
or  near  Newport,  and  to  purchase  lands  for  the  use  of  the  said  und^taking;(a) 
and  by  sections  91  and  95,  they  were  empowered  to  take  eertain  tolls.  By  sect.  101, 
it  was  enacted,  that  '<  the  said  rates,  tolls,  and  duties  by  this  act  granted"  to  the  said 
company,  ^*  shall  not  at  any  time  or  times  hereafter  be  charged  with  or  be  sub- 
ject or  liable  to  the  payment  of  any  parliamentary  or  parochial  rates,  taxes,  as- 
sessments, or  impositions  whatsoever ;  and  that  the  said  company  of  proprietors, 
and  their  successors,  shall  from  time  to  time  be  rated  to  all  parliamentary  and 
parochial  rates,  taxes,  assessments,  and  impositions^  for  and  in  respect  of  the 
lands  and  grounds  to  be  purchased  or  taken,  and  the  warehouses  and  other  build- 
ings  to  be  erected  or  set  up^  by  the  said  company^  or  their  successors,  in  pursuance 

(a)  By  the  first  section,  the  company  were  empowered  to  make  rail  or  wagon  ways, 
or  stone  roads,  from  the  canals  or  railroads  mentioned  above,  to  any  iron  works,  lime- 
stone quarries,  or  coal  mines,  within  eight  miles  thereof,  and  to  enter  upon  landii,  Ac ; 
and,  by  sect.  38,  the  purchase  money  and  compensation  to  be  paid  to  the  owners  of  lands 
used  was  to  be  settled  by  certl^]L  conunissioaersy  with  an  appeal  to  a  jury. 
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of  this  act,  in  each  and  the  same  proportion  as,  bat  not  at  any  hitther  Taloe  or 
*6211  ^f^^^  ^^^f  ^^^  ^^®'  lands,  ^grounds,  and  buildings  lying  near  or 
^  adjacent  thereto,  are  or  shall,  for  the  time  being,  be  rated,  and  as  the  lands, 
grounds,  warehouses,  and  other  buildings  so  to  be  purchased  and  taken  and 
erected,  would  hare  been  rateable  in  case  the  same  had  •  continued  in  their 
former  state,  and  not  been  used  for  the  purposes  of  the  said  navigation  or  un- 
dertaking." By  virtue  of  this  act  the  company  purchased  lands^  and  made  the 
intended  canal ;  part  of  which  lies  within  the  borough  of  Newport,  and  is  the 
land  taken  for  the  purposes  of  such  canal,  included  in  the  above  rate. 

Stot.  87  &.  8,  c.  100,  after  reciting  stat.  82  &.  8,  o.  102,  empowered  the 
canal  company  to  extend  the  said  canal  about  one  mile  and  a  half  beyond  its 
then  termination,  and  to  purchase  lands  for  the  purpose  of  such  extension :  and, 
by  sect  1,  of  the  statute  of  87  6. 8,  it  was  enacted,  that  the  company  should  take 
luce  tolls  on  the  canal  thereby  authorised  to  be  made,  as  thev  were  empowered 
to  demand  by  the  former  act;  and  should  '^  have  such  and  the  like  powers  and 
remedies  for  recovering  the  same ;  and  that  the  said  redted  act,  and  the  several 
clauses,  powers,  authorities,  provisoes,  orders,  rules,  regulations,  limitations,  ex- 
emptions, restrictions,  privUeges,  penalties,  forfeitures,  punishments,  and  provi- 
sions therein  contained,  shall,  so  far  as  the  same  will  apply,  and  the  nature  and 
circumstance  of  the  case  will  admit,  and  so  &r  as  the  same  are  not  repealed, 
altered,  re-enacted,  or  otherwise  provided  for  in  and  by  this  present  act,  extend 
and  are  hereby  extended  to  the  said  canal  and  other  works  hereby  authorised, 
and  shall  take  effect,  operate,  and  be  put  in  execution,  and  shall  be  used  and  ex- 
ercised by  the  said  companv  of  proprietors,  and  their  agents,  servants,  and  la- 
*6221  ^^^^^^"'  *^^^  ^^^  ^  applied  and  enforced  in,  by,  and  for  and  in  respect 
-'  of  the  making,  completing,  repairiuff,  preserving,  miuntaining,  and  using, 
the  said  canal  and  other  works  hereby  auuorized,  and  for  supplying  the  same 
with  water,  and  for  regukting  the  navigation  thereon,  and  for  the  punishment 
of  offences  relating  thereto,  and  for  the  purchasing,  selling,  and  conveyinff  of 
lands,  tenements,  and  hereditaments,  and  ascertaining  the  value  thereof,  and  for 
the  determining  and  assessing  of  damans,  as  well  as  with  respect  to  all  other 
matters  and  thines  whatsoever,  in  anywise  touching  or  concerning  the  said  canal 
and  other  works  hereby  authorised  to  be  made,  in  such  and  the  same  manner  in 
all  respects,  and  as  fully  and  effectually,  to  all  intents  and  purposes,  as  if  the 
same  clauses,  powers,  authorities,  provisoes,  orders,  rules,  &c.  *^  had  been  insert- 
ed, repeated,  and  enacted,  at  full  length,  in  and  by  this  present  act,  and  as  if  the 
canal  and  other  works  hereby  authorised  to  be  made  and  maintained  had  been 
authorised  to  be  made  and  maintained  in  and  by  the  said  recited  act,  or  been 
part  of  the  canals  and  works  thereby  authorised  to  be  made  and  maintained.'^ 
By  virtue  of  the  last-mentioned  act,  the  canal  company  extended  their  said 
canal :  and  part  of  the  land  taken  for  that  purpose  is  included  in  the  above  rate. 

Stat.  42  Gt.  8,  c.  cxv.  (local  and  personjil,  public),  after  reciting  stat.  82  G.  8, 
c.  102,  and  stat.  87  6. 8,  c.  1 00,  and  that  it  was  expedient  that  a  railway  should 
be  nude  from  Sirhoway  furnaces,  in  the  said  county,  to  communicate  with  the 
said  canal  and  the  river  Usk,  at  or  near  Newport,  together  with  certain  branches 
of  railway  from  the  said  last-mentioned  railway,  and  after  incorporatiM;  a  certain 
:icg23i  company  called  the  Sirhowy  Tramroad  iHJompany,  empowered  the  Gom- 
•I  pany  of  proprietors  of  the  Monmouthshire  canal  navigation  to  purchase 
lands,  and  to  make  a  certain  portion  of  the  said  last-mentioned  railways;  and, 
by  sect.  8,  it  was  provided  that  the  said  Sirhowy  tramroad  company,  and  the 
Monmouthshire  canal  navisation  company,  respectively,  might  take  the  like  tolls, 
for  the  tonnafle  of  commodities  conveyed  on  the  said  railways  or  tramroads,  as 
the  Monmouthshire  canal  navigation  company  are  authorised  to  take  by  stat  82 
O.  8,  c.  102,  for  tonnage,  &c.,  on  the  canals  and  railways  thereby  authorised  to 
be  made,  except  as  was  after  provided ;  and  should,  respectively,  have  the  like 
powers  for  recovering  such  tolls  as  were  ^ven  bjr  the  first-mentioned  act,  for  re* 
covering  the  rates,  tolls,  and  duties  therein  mentioned :  ^  and  that  the  siod  first* 
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mentioned  act,  and  ihe  several  claoBeSy  powers,  anthoritiesy  regnlationBy  lumta- 
tionsy  exemptions,  restrictions,  priyile^,  penalties,  forfeitures,  ponishraenta,  and 
provisions  therein  contained  and  menUoned,  shall,  so  £ur  as  the  same  will  apply/' 
&c.  (Here  followed  a  clause  precisely  similar,  mutatis  mutandis,  to  the  latter 
part  of  that  extracted  above,  p.  621,  from  stat.  37  G.  3,  c.  100,  s.l,  but  slightly 
varying  in  the  conclusion,  vis.)  <<  as  if  the  same  clauses,"  &c.,  '^  had  been  m- 
serted,  repeated,  and  enacted  at  full  length  in  and  by  this  present  act,  and  been 
hereby  made  applicable  to  the  said  Sirhowy  tramroad  company,  as  well  as  to  the 
said  company  of  proprietors  of  the  Monmouthshire  canal  navi^;ation,  and  as  if 
the  said  railways  or  tramroads,  and  other  works  hereby  authoruied  to  be  made 
by  the  said  last-mentioned  company,  had  been  authorized  to  be  made  by  them 
in  and  by  the  said  first-mentioned  act''  [32  G.  3,  c.  102],  <<  or  been  part  of  the 
railways  and  other  works  thereby  authorised  *to  be  made  by  them,  and  r«Q24 
as  if  the  said  railwav  or  tramroad,  and  other  works  hereby  authorized  to  ^ 
be  made  by  the  said  Sirhowy  tramroad  company,  had  been  part  of  the  railways 
and  other  works  authorised  to  be  made  by  the  said  first  mentioned  act,  and  the 
said  Sirhowy  tramroad  company  had  been  therein  named  and  authorized  to  make 
the  same  in  the  stead  and  place  of  the  said  oompanv  of  ^prietors  of  the  Mon- 
mouthshire canal  navigation."  By  virtue  of  the  last-mentioned  act,  the  Mon- 
mouthshire canal  navigation  company  made  a  portion  of  certain  railways,  part 
of  which  lies  within  the  said  borough,  and  is  included  in  the  above  rate. 

Before  and  at  the  time  of  the  formation  of  the  said  canal  and  railways,  the 
land  purchased  by  the  canal  company  for  the  purposes  of  the  said  canal  and  rail- 
ways, and  the  land  on  each  side  of  it,  was  of  very  much  less  value  than  at  pre- 
sent. The  whole  of  the  land  ti^en  for  the  railways,  and  a  part  of  the  land  taken 
for  the  purposes  of  the  original  canal,  was  then  used  for  affricultural  purposes, 
and  let  at  tne  rent  usually  given  for  good  meadow  land  in  the  neighbourhood  of 
towns:  other  part  of  the  land  taken  for  the  said  orinnal  canal  was,  at  the  time 
it  was  so  taken,  used  as  wharf  nound  to  the  river  Usk ;  and  other  part  of  the 
same  land  then  formed  a  part  of  the  streets  of  Newport.  But,  in  consequence 
of  the  formation  of  tiie  canal  and  railways,  great  alterations  have  been  made  in 
the  lands  adjacent  to  the  said  canal,  as  to  the  manner  of  their  occupation  and 
the  purposes  for  w^iich  they  are  used ;  and,  by  means  thereof,  their  present 
annual  value  is  very  much  greater  than  it  was  at  the  time  of  the  formation  of 
the  canal  and  railways.  Their  value  has  also  since  increased  from  other  local 
causes,  independent  of  the  ^^d  canal.  The  canal  runs  for  some  dis-  1-^25 
tance  within  the  borough  lof  Newport,  parallel  with  the  river  Usk,  ^ 
which,  before  and  at  the  time  of  the  formation  of  the  said  original  canal,  vras, 
and  ever  since  has  been,  used  as  a  navigable  river;  and,  when  the  canal  was 
formed,  a  convenient  space  of  ground  was  leflb  between  it  and  the  river  for 
making  wharfs,  and  wharfs  have  been  from  time  to  time  constructed  on  that 
space  (but  not  by  the  canal  company),  at  which  the  coals  and  other  goods  ocm- 
Tcyed  abng  the  canal  are  landed,  and  thence  loaded  on  board  vessels  lying  in 
the  river,  and  at  which  ako  goods  conveyed  in  vessels  up  the  said  river  are 
landed,  and  thence  loaded  on  board  boats  on  the  said  canal.  On  the  opposite 
side  of  the  canal  dwelling  houses  have  been  erected,  and  yards  and  docks  formed, 
extending  for  a  considerable  distanoe  alon£  the  side  of  the  said  canal,  within  the 
said  borough }  none  of  which  belong  to  the  canal  company.  The  said  whar&, 
houses,  yards,  and  docks,  are  now  of  large  annual  value.  Some  part  of  the 
lands  adjacent  to  the  canal,  within  the  borough  of  Newport,  still  oontinues  to 
be  used  for  agricultural  purposes. 

Until  the  present  rate  was  made,  the  canal  company  had  been  rated  for  the 
sum  of  61,  bi.  only.  By  the  present  rate,  the  appellants  are  rated  for  the  lands 
taken  by  virtue  of  stat.  32  G.  8,  c.  102,  according  to  the  present  improved  ac- 
tual value  of  the  lands  and  premises  a4)acent  to  the  said  canal;  and  for  the  lands 
taken  by  them  under  87  G.  8,  c  100,  and  stat.  42  G.  3,  c.  cxv.,  at  the  present 
improved  actual  value  of  the  lands  00  taken,  arising  from  such  lands  being  used 
for  the  purposes  of  die  last-mentioned  acts. 
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41^01  The  appellants  contended  at  the  sessions^  First,  that  ^the*  provisions  of 
^^  J  Stat.  82  a.  3,  c.  102,  s.  101,  were  incorporated  (see  Rex  v.  Bambjr  Dmi, 
2  A.  &  E.  551,)  in  stat.  37  G.  8,  o.  100,  and  stat.  42  6.  8,  c.  cxv.,  or  in  one 
of  them,  so  as  to  exempt  the  lands  taken  by  the  canal  icompany  under  the  last- 
mentioned  acts  from  being  rated  according  to  their  actual  improved  Yalne  arising 
from  the  tolls. 

Secondly,  That  the  canal  company  were  only  liable  to  be  rated  in  propor- 
tion to  the  actual  value  of  the  adjacent  lands  at  the  time  when  the  lands  held 
by  the  company  were  originally  taken  for  the  purposes  of  the' canal  or  raU- 

Thirdly,  That,  at  all  events,  the  canal  company  were  only  liable  to  be  rated 
in  proportion  to  such  value  as  the  adjacent  lands  would  now  possess,  supposinff 
that  the  canal  and  railways  had  not  been  made,  but  that  the  adjacent  lands  had 
continued  in  their  former  state,  and  were  now  used  for  the  same  purposes  as  when 
the  lands  were  taken  by  the  canal  company ',  and  that  any  increase  of  value 
arising  from,  or  depending  upon,  the  existence  of  the  said  canal  or  railroads, 
cmght  not  to  be  taken  into  consideration  in  ascertaining  the  value  of  the  adja- 
cent lands  for  the  puposes  of  fixing  the  amount  of  rate  on  the  canal  com- 
pany. 

If  this  court  should  be  of  opinion  with  the  appellants  on  the  first  and  second 
or  first  and  third  points,  the  rate  was  to  be  amended  by  reducing  the  sum 
assessed  on  the  appellants  in  a  proportion  which  was  fixed  by  the  case. 

Maule  and  Tcubat  in  support  of  the  order  of  sessions. 
1^271  ^^^*  ^^®  ^^^^^  section  of  stat.  32  G.  3,  c.  102,  was  "^ot  incorpo- 
J  rated  in  the  two  later  acts.  The  earlier  of  these  two,  stat.  37  G.  8,  c. 
100,  was  passed  five  years  after  the  first  statute,  and  after  the  undertaking  had 
been  found  to  be  beneficial;  the  protection,  therefore,  given  to  the  undertokinff 
while  the  result  was  uncertain,  was  no  longer  needed.  [LrrTLBDALg,  J.  "& 
might  as  well  be  said,  that  it  had  been  found  that  the  undertaking  did  not  an- 
swer, which  made  the  extension  necessary.]  The  words  of  stat.  37  G.  3,  c. 
100,  s.  1,  (which  are  substantially  the  slime  as  those  of  stat.  42  G.  3,  c.  cxv.  s. 
3,)  thouffh  strong  are  not  sufficient  to  comprehend  the  proviso  of  exception  from 
rate.  The  words,  '^  clauses,  powers,  authorities,  provisoes,  orders,  rules,  regula- 
tions, limitations,  exceptions,  restrictions,  privileges,  penalties,  forfeitures,  pun- 
ishments, and  provisions,''  appear  to  apply  altogether  to  enactments  of  a  different 
class;  and  this  also  appears  from  the  words  "  used  and  exercised,"  and  ''applied 
and  enforced,"  which  are  inapplicable  to  the  exemption  contended  for.  The  court 
will  construe  such  a  clause  strictly;  and  the  exemption  is  less  needed  for  the 
extension  of  a  canal,  than  for  the  original  work ;  Bex  v.  The  Birmingham 
CSanal  Company,  2  B.  A;  Aid.  570.  Li  a  case(a)  which  was  before  the  Court, 
on  these  acts,  the  Court  certified  that  the  stat.  42  G.  3,  c.  cxv.  s.  3,  had  not 
the  effect  of  incorporating,  in  this  latter  act,  the  128th  section  of  stat.  32  G.  3, 
*ft281  ®'  ^^f(J^)  which  gives  •power  to  proprietors  of  lands,  4c.,  within*  eight 
•I  mUes  ox  the  canab  and  railways  made  under  the  authority  of  the  first 

fa)  See  note  (a)  at  the  end  of  the  case,  p.  640. 
5)  Stat.  32  G.  3,  c.  102,  b.  128,  enacts,  *<  That  if  the  owner  or  owners  of  any  manor, 
estate,  or  lands,  containing  any  mines,  seams,  or  veins  of  iron,  ironstone,  lead,  ooals,  or 
other  minerals,  or  any  qnarries  of  limestone,  or  other  stone,  or  slates,  or  tiles,  or  the 
proprietor  or  proprietors  of  any  iron  famaces,  forges  or  other  works,  dr  the  renters 
lessees,  or  occupiers  of  the  same,  or  of  any  or  either  of  them,  situate  and  lying  within  the 
distance  of  eight  miles  from  any  part  of  the  said  canals,  or  railways,  hereinbefore  parti- 
cularly described  and  sathorised  to  be  made  as  aforesaid,  shall  deem  it  expedient  or  ne- 
cessary that  any  railways  or  wagon  roads  should  be  made  over,  through,  to,  along,  in 
upon,  or  under  the  lands  or  grounds  of  any  other  person  or  persons,  or  across  any  high- 
way or  highways,  or  private  road  or  roads,  or  that  any  bridges  should  be  erected  oter  and 
across  any  rivers,  brooks,  or  watercourses,  for  the  purpose  of  conyeying  his,  her,  or  their 
iron,'*  ftc,  "or  any  goods,  wares,  or  merchandizes,  to  or  from  the  said  canals,  or  railways, 
bereinbefore  particularly  described,  and  If  the  said  company  of  proprietors  shall  reftise 
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act,  to  call  npoQ  the  company  of  proprietors  of  the  Monmonthshire  canal  nari- 
gatioQ  to  make  railways  or  wagon  roads  for  GonveyiDg  articles  to  and  from  the 
canals  and  railways  so  made.  But  the  words  of  incorporation  apply  quite  as 
strongly  to  such  a  power  (and  ''  powers"  is  a  word  nsed  in  the  incorporaUng 
clause)  as  to  an  exemption  from  tolls :  and  the  presumption  that  the  legisUiore 
meant  to  apply  the  enactment  *of  sect.  128,  to  the  extension  of  the  ori^-  P629 
nal  work  was  much  stronger;  since  the  enactment,  both  in  the  case  of  "- 
the  orignal  work  and  extension,  was  in  furtherance  of  the  public  object  of  the 
undert^ing,  namely,  facilitating  communication 

Secondly.  The  rating  is  to  be  in  the  same  proportion  as  adjacent  lands,  &c., 
are  or  shaM  be  rated  for  the  time  being.  The  time  of  rating  is  thus  the  time  at 
which  the  comparison  is  to  be  made.  The  legislature  might  easily  have  said,  if 
it  was  intended,  that  the  lands  were  t6  be  rated  according  to  the  value  they  pos- 
sessed at  the  time  of  the  act  passing.  But  the  fair  way  of  applying  the  enadr 
ment  is,  to  take  the  value  which  the  lands  in  question  would  have  had  if  the 
canal  had  been  made  in  adjacent  lands.  Why  is  the  particular  time  at  which 
the  acts  passed  to  be  fixed  upon  as  that  after  which  the  value  of  the  land  is  not 
to  be  considered  capable  of  increase  or  diminution  ?  As  to  the  warehouses  and 
buildings  to  be  erected,  how  can  they  be  rated  according  to  the  value  they  had 
khen  the  act  passed  ?  Is  the  original  value  of  the  sites  alone  to  be  tiucen? 
[rATTSsON,  J.  The  provision  is  intelligible  with  respect  to  the  buildings 
purchased :  the  framers  of  the  act  added  the  words  <<  and  erected,"  without 
perceiving  the  inconsistency  with  the  other  words  of  the  clause.]  The  legishkp 
ture  had  two  objects.  First,  the  undertaking  was  to  be  encouraged,  for  which 
purpose  the  tolls  (then  considered  rateable  per  se)  were  exempt^.  Secondly, 
the  parish  was  not  to  lose  its  vested  right  in  the  improveable  value  of  the  surface; 
for  which  reason  the  criterion  of  the  value  at  any  time  is  declared  to  be  the  value 
of  adjacent  property  ''for  the  time  being."  This  was  *the  construe-  r^cgoA 
tion  put  upon  a  similar  provision,  not,  however,  containing  the  words  ^ 
'<  for  the  time  being,"  in  Bex  v.  The  Begent's  Canal  Company,  6  B.  &  C.  720, 
where  the  judgment  of  Bayley,  J.,  explains  the  principle  upon  which  the  legis- 
lature introduces  such  clauses.  The  land  is  rateable  for  its  value  as  land,  without 
ttJcing  into  consideration  its  use  as  a  canal ;  Bex  v.  The  Leeds  and  Liverpool 
Canal  Company,  5  East,  325 :  now  that  is  a  fluctuating  value.  The  Court  will 
construe  the  ambiguity,  if  there  be  one,  against  the  partv  obtaining  the  act; 
Bex  V.  The  Birmingham  Canal  Company,  2  B.  &  Aid.  570,  Stourbridge  Canal 
Company  v.  Wheeley,  2  B.  &  Ad.  792.  This  is  the  first  time  that  any  attempt 
has  been  made  to  construe  a  clause  of  this  kind  so  as  to  limit  the  rate  to  the 
value  which  the  canal  possessed  before  the  act  passed :  hitherto,  the  attempt  has 
always  been  to  limit  it  to  the  value  which  it  possessed,  as  land,  at  the  time  of 
the  rating.  Thus,  in  Bex  v.  The  Grand  Junction  Canal  Company,  1  B.  &  Aid. 
289,  the  company  succeeded  in  reducing  the  rate  to  the  value  wluch  adjacent 

to  make  anj  such  ndlwaj,  or  wagon  road,  or  to  erect  anj  such  bridge,  in  virtue  of  the 
powers  hereinbefore  given  them  in  that  behalf,  for  the  space  of  three  calendar  months 
after  an  application  and  request  in  writing  shall  have  been  made  to  them  for  that  pur- 
pose, at  a  general  meeting  or  assembly  to  be  held  as  hereinbefore  is  mentioned,  bj  the 
person  or  persons  so  deeming  it  expedient  that  such  railway  or  wagon  road  should  be 
made,  or  such  bridge  erected  as  aforesaid,  then  and  in  such  case,  and  from  time  to  time 
as  often  as  the  same  shall  happen,  it  shall  and  may  be  lawful  to  and  for  the  person  or 
persons  making  such  application  and  request,  at  his  or  their  own  proper  costs  and  charges, 
at  any  time  after  the  expiration  of  such  three  calendar  months,  without  the  consent  of  the 
owner  or  owners  of  such  lands  or  groundB,"&c.  *'  to  make  any  such  railways,  or  wagon 
ways,  or  to  erect  any  such  bridge  or  bridges  as  shall  be  deemed  expedient  to  be  made  or  erect- 
ed as  aforesaid,  he  or  they  first  paying  or  tendering  satisfaction/'  ftc.  The  act  then  pre- 
scribed the  method  of  ascertaining  the  compensation,  directed  certain  specifications  to  be 
made,  if  required,  to  the  company,  and  enacted  that  the  railways,  Ac  so  to  be  made, 
should  be  open  to  the  public  on  payment  of  the  like  tolls  as  those  payable  to  the  com- 
pany. 
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lands  ^en  had :  but  it  was  never  saggested  that  it  could  be  reduced  to  the  value 
which  it  or  they  formerly  had.  The  same  remark  applies  to  Rex  v,  St.  Peter 
the  Great,  Worcestershire,  5  B.  &  0.  478,  Rex  r.  St.  Mary,  Leicester,  6  M.  ft 
S.  400,  and  Rex  v.  The  Chelmer  and  Blackwater  Navigation  Company,  2  B.  ft 
Ad.  14,  where  Lord  Tenterden's  judgment,  p.  18, 19,  hears  closely  on  the  point. 
The  land  is  to  he  rated  on  the  same  principle  as  at  the  time  of  its  being  taken 
for  the  act,  not  on  the  same  value.  The  case  states  that  the  appellants  have 
*6S11  *^^^^®^  ^^  ^^  only  at  the  61  5«.    It  is  true  that,  in  Rex  v.  The 

^  Galder  and  Hebble  Navigation  Company,  1  B.  ft  Aid.  267,  Lord  Ellen- 
boroQgh  seems  to  have  held  that  an  exemption  of  duties  taken  in  respect  of  the 
navigation  of  a  canal,  was  an  absolute  exemption  of  the  land  used  for  the  canal, 
on  the  eround  that  the  land  had  not  been  rated  since  the  act  passed,  which  was 
nearly  fifty  years.  [Lord  Denmak,  C.  J.  I  think  such  a  &ct  as  that  ought 
not  to  be  taken  into  consideration  in  construing  an  act  of  parliament.]  Even  if 
it  ooold,^  the  acquiescence  in  a  particular  value  proves  much  less  than  the  acqui- 
escence in  an  absolute  exemption  from  rates. 

Thirdly.  It  is  against  general  principles  to  rate  the  property  at  the  value 
which  the  adjacent  lands  would  have  possessed  if  the  undertaking  had  not  been 
effected  Such  a  value  cannot  be  estimated.  If  the  works  had  not  been  con- 
structed, and  all  other  events  had  been  the  same,  the  effect  might  have  been 
different  in  different  years.  But  the  hypothesis  cannot  be  reasoned  upon  at  alL 
Perhaps  the  want  of  a  canal  might  have  produced  a  railroad,  which  might  have 
raised  the  value ;  perhaps,  instead  of  this,  trade  mieht  have  been  diverted  to 
other  quarters  for  want  of  communication,  which  .womd  have  lowered  the  value. 
It  would  be  as  practicable  to  assess  according  to  the  value  which  the  lands  would 
bear  forty  years  after  the  time  of  ratinj?. 

Greaves,  contrd,  was  desired  by  the  Court  to  confine  himself  to  the  second  and 
third  questions  stated  in  the  case. 
utoQoi       ^  ^  ^^^  second  question.    The  stat.  82  G.  3,  c.  102,  '''was  passed  at 

•*  a  time  when  tolls  were  considered  rateable.  Rex  v.  Page,  4  T.  R.  548, 
in  which  that  doctrine  was  upheld,  was  decided  on  the  3d  of  February,  1792. 
Accordingly,  sect.  101,  clearly  exempts  the  tolls  from  being  rated,  which,  as 
the  law  was  then  understood,  amounted  to  an  absolute  exemption  of  the  lands 
taken  for  the  purposes  of  the  act.  The  arguments  on  the  other  side  would  go 
the  length  of  showing  that  the  tolls  are  not  exempted  in  this  section ;  for,  ac- 
cording to  Rex  t;.  The  Calder  and  Hebble  Navigation  Company,  1  B.  ft  Aid. 
263,  the  rate  now  contended  for  would  be  an  indirect  rate  upon  the  tolls.  It  is 
dear,  however,  that  the  first  words  of  the  section  repealed,  so  far,  the  statute  48 
Eliz.  e.  2.  The  affirmative  part  of  the  section,  by  which  the  rate  is  imposed,  must 
he  construed  strictly.  The  statute  recites,  32  0.  3,  c.  102,  s.  1,  that  the  under- 
takinff  will  be  of  great  public  utility;  and  it  is  very  natural  that  the  parish 
should  have  consented  never  to  receive  a  rate  upon  a  higher  than  the  present 
value,  on  condition  of  never  receiving  it  upon  a  lower,  especially  as  the  value  of 
the  luids  adjacent  to  the  canal  would  be  raised  if  the  undertaking  were  profita- 
ble. The  value  which  the  lands  possessed  at  the  time  of  the  act  passins  would 
be  easily  ascertained.  Again,  as  these  statutes  are  in  the  nature  of  a  bargain 
between  the  parties,  the  usage  is  entitled  to  some  weight,  as  interpreting  the 
intention.  [Lord  Denhan,  C  J.  The  usage  may  have  been  the  result  of  a 
eomposition,  or  of  many  other  circumstances  of  which  we  know  nothing.]  The 
latter  words  of  the  clause,  *^  would  have  been  rateable  in  case  the  same  had  con- 
^rton-}   tinned  in  their  former  state,  and  not  been  used  *for  the  purposes  of  the 

J  said  navigation  and  undertaking,"  are  strongly  in  favour  of  the  appel- 
lants. The  expression  ^'  for  the  time  teing,'^  does  not  mean  for  all  future  time } 
that  meaning  is  expressed  in  the  101st  section  by  the  phrases  ''  at  any  time  or 
times  hereaOBr,"  and  "from  time  to  time.''  The  worts  " for  the  time  being" 
mean,  either  the  time  at  which  the  lands  were  first  taken,  or  that  at  which  they 
were  first  rated ;  and  the  object  of  inserting  these  words  may  have  been  to  pre- 
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reni  the  oompanj  from  insiatiiig  thafc  thej  weie  not^to  be  rated  at  all  for  lands 
w))idi  might  happen  not  to  be  rated  when  the  act{»88ed«  It  dearly  eonld  mean 
only  one  particular  time.  The  attempt  is  to  impart  a  subsequent  Talne,  accruing 
from  the  inversion  of  the  lands  into  a  canal  and  railway,  into  an  estimate  which, 
by  the  express  wpids,  is  to  be  madeas  if  the  lands  had  not  been  so  used.  Sup- 
pose, by  the  formation  of  a  new  railroad,  or  any  other  circumstance,  the  canal 
were  to  become  unpro^ble,  irhile  the  lands  majntjEaned  their  present  value ; 
then,  on  the  coostruotion  contended  for  on  the  other  nde,the  company,  although 
losers,  would  be  rated  on  the  improved  value.  [Lord  Denman,  C.  J.  You 
might  lui  well,  en  the  other  hand,  suppose  an  event  to  take  place  which  made 
thf^.  adjacent  lands  untenantable.]  Then,  according  to  the  appellants'  construc- 
tion, the  parish,  so  fiuras  relates  to  the  canal,  would  be  protected  from  loss. 

iLi  to  the  third  question*  Objections  have  been  made  to  the  precise  test  sug- 
gested. But,  at  aU  events,  it  is  sufficient  for  the  applicants  to  shew  that  the 
rate  is  not  to  be  imposed  according  to  the  whole  improved  value  of  the  adja- 
cent lands,  and  that  therefore,  by  some  rule  or  other,  the  value  of  the  adjacent 
land,  independent  *of  the  result  of  the  undertaking,. must  be  recurred  pcgQi 
to.  The  first  act,  by  section  1,  empowers  the  company  to  mske  reser-  ^ 
voirs  and  aqueducts.  These  of  themselves  produce  no  profit.  Suppose  the  canal, 
by  passinea  reservoir,  rendered  it  highly  profitable;  would  the  company  be 
rateable  for  such  .an  increase  in  value  f  Lord  Ellenboroufh,  in  Bex  v.  The 
Leeds  and  Liverpool  Oanal  Company,  6  East,  331,  said,  *'  The  meaning  of  the 
clause  of  exemption  was^  that  the  land  or  space  occupied  by  the  canal  should  be 
liable  to  be  taxed  as  it  was  before/'  and  Lawrence,  J*,  said,  ''As  to  the  ex- 
emption itself,  the  object  of  the  clause  was  to  take  care  ihsX  when  the  company 
were  engaging  in  a  hasardous  undertaking  which  wss  considered  to  be  bene^ciu 
to  the  pubuc,  they  should  not  be  liable  to  any  other  taxes  than  those  which  the 
land  they  made  use  of  in  their  undertaking  was  before  liable  to."  That  is  in- 
consistent with  a  progressive  value.  In  Kex  v.  The  Grand  Junction  Canal 
Company,  1  B.  &  Aid.  293,  Bayley,  J.,  says,  that  the  rate  was  imposed  accord- 
ing to  the  value  of  the.  land  ''  when  first  taken  for  the  purposes  of  the  canal." 
In  Bex  ti.  St.  Peter  the  Great,  5  B.  &  C.  478,  Bayley,  J.,  says,  that  in  some 
canal  acts  the  clauses  of  exemption  are  so  .framed  ''as  to  leave  land  upon  the 
same  footing  in  this  respect,  as  it  was  when,  first  taken  for  the  purposes  of  the 
canal."  In  Bex  v.  The  Chelmer  and  Blaokwater.  Navigation  Company,  2  B. 
&  Aid.  19,  Lord  Tenterden  considered  that  the  object  contemplated  was,  that 
no  parish  should  ''become  a  loser  by  the  diminution  of  the  value. of  rateable 
property  within  it,  at  whatever  period  of  time  si:^ch  diminution  might  happen  to 
take  place."  That  is  all  which  the  ^appellants  ask.  And  no  one  of  the  r*^^ 
local  acts,  upon  which  the  above,  decisions  took  place,,  contained  words  '- 
so  strong  as  the  later  words  in  the  lOlst  section  of  stat.  32  G.  3,  o.  102. 

Lord  Denbian,  C.  J.  I  cannot  think  diat  there  is  any  substantial  ground 
of  doubt  as  to  any  of  the  questions.  As  to  the  first,  the  exemption  is,  I  think, 
inoorp<»ated  in  the  two  later  statutes.  It  is  not  however,  necessary  to  detail 
the  reasons  for  my  op^nicm  on  this  point,  nor  to  j>oint  out  the  distinction  be^ 
tween  this  case  and  that  in  which  the  certificate  was. given.  As  to  the  second 
question,  if,  as  the  appellants  argue,  the  legislature  meant  that  the  land  was  to 
be  estimated  according  to  the  vaTue  which  it  bore  when  taken  for  the  purposes 
of  the  acts,  I  must  say  that  it  would  have  been  much  better  that  an  estimate 
should  have  been  put  on  the  land:  by  the  legislature  at  the  time ;  for  it  wonld 
now  be  a  very  diffiacult  inquiry  for  the  parish  officers.  But  it  is  said  that  the 
words  are  clear:  if  they  be,  they  are  clear  against  the  appellants.  The  words 
are,  not  at  any  hieher  value  than  other  lands  adjacent  are  or  shall  for  the  time 
being  be-  rated.  The  legislature  contemplated,  not  merely  the  time  at  which 
the  act  passed,  but  all  the  time  during  which  the  property  was  to  be  rated.  If 
the  value  of  the  a^acent  lands  fluctuated,  hpw  could  that  of  the  lands  taken  for 
the  canal  be  kept  from  fluctuation  1    It  is  true  that  the  section  goes  on  to  add, 
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«<  and  as  the  knds/'  te.  *^  would  have  been  rateable  in  case  the  same  had  oon* 
tinned  in  their  fwmer  state,  and  not  been  nsed  for  the  purposes  of  the  said  na- 
▼igadon  or  undertt^ng/'  It  does  not  prescribe  that  the  land  shall  be  rated  at 
*6861  ^^^  ^^^^  which  it  would  have  borne  if  the  undertaking  had  *neyer  been 
-'  carried  into  effect,  but  onlj  at  that  which  it  would  have  borne  if  never 
used  for  the  purposes  of  the  act  The  language  of  the  clause  is  not  critically 
or  grammatically  correct.  But  I  think  the  meaning  is,  merely,  that  the  land 
shaU  be  rated  as  it  would  have  been  if  it  had  remained  in  the  hands  of  indivi- 
duals. As  to  the  cases  cited,  they  have  been  very  industriously  collected,  and 
Tery  ingeniously  commuted  upon ;  but  the  Judges  who  decided  those  cases 
were  deciding  on  a  different  question^  Where  they  say  that  the  improved  value 
18  not  to  be  taken  into  the  estimate,  they  do  not  refer  to  the  improvement  in 
the  value  of  the  land  as  land,  but  to  the  improvement  arising  from  its  being  used 
for  the  particular  undertaking,  and  they  decide  against  such  improvement  being 
liable  to  rate.  Their  attention  was  not  directed  to  the  distinction  now  suggest- 
ed, though  the  expressions  which  they  use  certainly  have  the  appearance  of 
bearing  the  sense  attributed  to  them.  As  to  the  third  question,  I  do  not  know 
whether  that  too  be  not  answered  by  what  has  already  been  said.  The  words  cer- 
tainly do  not  naturally  bear  the  meaning  contended  for ;  and  there  is  no  reason 
for  our  introducing  such  a  meaning.  On  the  contrary,  the  parish  and  the 
neighbourinff  proprietors  would  be  losers  if  their  lands  were  to  be  rated  on  their 
improved  value,  but  those  used  for  the  canal  only  on  the  old  value.  The  result 
is  that,  though  the  appellants  are  right  on  the  first  question,  the  other  two 

Suestions  must  be  decided  in  favour  of  the  order  of  sessions;  and  the  order, 
lierefore,  must  stand. 

LiTTLEDALB,  J.  As  to  the  &st  poiut,  I  have  no  doubt.  It  seems  to  me 
4^-^  that  the  later  acts  incorporate  *the  exemption  ^ven  by  the  first.  Allu- 
^^  -I  sions  have  been  made  to  a  case  on  which  a  certificate  was  sent  from  ttds 
Court  There  the  question  was,  whether  a  power  given  to  proprietors  within 
eight  miles  of  the  canal  was,  under  the  particular  circumstances,  continued 
with  respect  to  an  additional  undertaking.  I  suppose  that  it  would  not  be  so 
eontinued ;  but  that  case  has  nothing  to  do  with  the  present.  It  is  not,  how- 
ever, necessary  to  go  at  length  into  the  first  question.  As  to  the  second,  it  does 
not  admit  of  the  slightest  possible  doubt  There  might  have  been  some  doubt 
if  the  words  ''  for  the  time  being*'  had  not  been  introduced ;  but  these  words 
show  that  the  future  value  was  contemplated.  It  is  now  more  than  forty  years 
stnoe  the  act  was  passed :  how  could  the  original  value  be  aseertained  forty 
years  hence  ?  There  certainly  is  more  difficulty  as  to  Uie  third  question.  The 
case  states  that  the  value  of  the  adjacent  land  has  been  increased  by  various 
circumstances,  some  of  which  are  independent  of  the  canal ;  and  it  is  contended 
thai  the  advance  in  value  only  which  these  circumstances  have  caused  should 
be  taken  into  the  estimate.  The  last  words  of  the  101st  clause  may  create 
some  doubt  as  to  this.  But  I  think  we  must  take  the  improved  value  as  it  is. 
When  the  act  passed,  it  was  thought  that  tolls  were  rateable  per  se ;  the  act 
therefore,  in  the  first  place,  exempts  the  tolls  from  rate.  Then,  as  to  the  part 
which  follows,  there  l^ve  been  cases  in  which  the  question  has  been  whether, 
under  such  clauses  as  this,  the  value  of  the  land  was  to  be  estimated  as  increased 
by  the  tolls;  here  the  act  says  that  the  company  are  to  be  rated  in  respect  of 
^iOQo-t  their  lands,  not  as  raised  in  value  by  the  tolls,  but  as  mere  land,  *taken 
J  at  the  value  of  the  adjacent  lands.  Thb  is  highly  reasonable.  The 
clause  is  indeed  not  accurately  worded,  and  may  give  rise  to  some  doubt.  The 
phraseology  varies  throughout :  the  clause  first  speaks  of  '^  lands  and  grounds 
to  be  purchased  or  taken/'  and  of  *^  warehouses  and  other  buildings  to  be  erected 
or  set  up;"  but  afterwards  it  says  that  these  are  to.  be  rated  "bb  the  lands, 
grounds,  warehouses,  and  other  buildings  so  to  be  purchased  and  taken,  and 
erected,  would  have  been  rateable  in  case  the  same  had  continued  in  their  for- 
mer state.''    The  buildings  to  be  erected  could  not  exbt  in  any  former  state. 
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We  may,  however,  take  the  meaning  to  be,  that  all  is  to  be  estimated  aoooTding 
to  the  value  of  adjacent  lands  and  building.  Then  is  thatyalae  to  be  takai  at 
the  present  increased  value  or  not  ?  The  increase  is  produced  by  the  canal  and 
other  causes.  But  how  can  you  discriminate  t  I  thmk  the  meaning  is,  simply 
that  the  estimate  of  the  value  is  not  to  be  increased  by  reason  of  the  tolls. 

Pattsson,  J.  As  to  the  first  question,  I  think  it  mu4t  be  answered  in  favour 
of  the  appellimts.  We  do  not  know  the  precise  ground  of  the  case  in  which  the 
certificate  was  given;  it  arose  on  the  128th  section,  which  is  not  like  the  lOlst 
I  think  that  the  general  provisions  in  the  lOlst  section  are  incorporated  in  the 
later  act.  As  to  the  second  question,  I  certainly  cannot  make  sense  of  all  the 
words ;  yet  I  think  that  the  words  approach  nearer  to  sense  than  the  words  of 
such  acts  sometimes  do.  It  is  true,  as  Mr.  Greaves  remarks,  that  tolls  were 
thought  to  be  rateable  at  the  time  when  the  act  passed.  The  meaning  of  the 
legiskture  was  to  ^exempt  the  tolk  from  rate,  and  to  exempt  tiie  lan£  r^gog 
from  being  rated  in  respect  of  the  tolls.  In  almost  alL  the  cases  cited,  ^ 
the  question  was  whether,  in  rating  the  premises,  the  additional  value  aridog 
from  the  tolls  was  to  be  taken  into  consideration ;  certaintly  it  is  not  to  be  so 
taken  here.  Mr.  Greaves  says  that  the  variation  of  expression  from  the  phrases' 
*^  at  any  time  or  times  hereafter,''  i^nd  ''  from  time  to  time,''  to  the  phrase 
''  for  the  time  being,"  shews  that  the  last  phrase  does  not  refer  to  a  future  time. 
1  think  the  phrases  all  mean  the  same  thing.  *^  For  the  time  being"  sometimes 
means  identity  of  time :  but  it  often  means  continuity :  and  that  is,  I  think, 
the  meaning  here,  ^'as  they  shall  be  rated  from  time  to  time."  Then  what  is 
the  vidue  referred  to?  His  lordship  then  read  the  101st  section.)  As  for  the 
buildings  to  be  erected,  they  had  no  ''  former  state.'  But  if  the  clause  had 
stopped  at  the  words  ^^are  or  shall,  for  the  time  being,  be  rated,"  there  could 
have  been  no  doubt :  and  I  think  that  the  following  words  mean  that  the  value 
is  to  be  taken  which  the  lands  would  have  had  in  the  hands  of  any  other  person. 
The  second  question,  therefore,  must  foe  de6ided  against  the  appellants.  As  to 
the  third  question,  how  can  a  man  tell  what  the  value  would  have  been  in  the 
case  suppossed  ?  That  question,  therefore,  must  be  answered  against  the  ap- 
pellants. 

Williams,  J.  lam  ofthe  same  opinion.  First,  as  to  the  question  of  incorpo- 
ration, I  have  no  doubt  whatever.  The  words  themselves  remove  all  difficulty. 
That  unprofitable  point,  therefore,  is  in  &vour  of  the  appallents.  As  to  the 
second  question,  Mr.  Oreaves  brought  forward  many  cases  to  induce  us  to 
think  that  the  ^proper  time  for  fixing  the  value  was  that  of  the  forma-  rta^Q 
tion  of  the  canal.  All,  however,  turns,  upon  the  language  of  the  parti-  ■- 
cular  act.  One  argument  is  sufficient,  to  my  mind,  to  shew  that  it  is  impossible 
to  suppose  that  the  value  was  to  be  fixed  as  the  appellants  contend.  How  is  the 
value  ofthe  adjacent  lands  to  be  estimated  ?  Clearly  by  the  fluctuating  value; 
and  that  is  the  value  assigned  by  the  sessions.  As  to  the  third  question,  all  the 
reasons  applicable  to  the  second  am>]y  there  ako,  with  this  b^des,  that  the 
test  introduced  is  quite  unmanageable.  I  do  not  know  how  it  could  be  dealt 
with.  The  second  and  third  questions  must,  therefore,  be  decided  against  the 
appellants.  Bate  confirmed.(a) 

(a)  The  following  is  the  case  referred  to  in  the  arguments  and  judgments  in  the  text 
^      The  SIBHOWY  Tramroad  Company  offoifut  JONES  and  Others. 

AND 

HOHFRAT  asiairut  JONBS. 

An  act  of  parliament  empowered  a  canal  company  to  construct  certain  canals  and  rail- 
roadSi  paying  compensation  to  the  owners  of  lands  used ;  and  also  to  make  railroads 
to  iron  worlu,  &c,  within  eight  miles  ofthe  canals  or  railroads  first  mentioned ;  and  it 
provided  that,  if  the  owners  of  certain  species  of  property  situate  within  eight  mil«8 
from  any  part  ofthe  canals  or  railways  before  particularly  described  and  authorised  to 

'  be  made,  should  think  it  expedient  that  railways  should  be  made  through  the  laads  ot 
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<Mlier  pfloraont,  for  the  purpose  of  coaTeying  goods  from  the  canals  or  railways  before 
particalarlj  described,  and  if  the  company  should  refuse  to  make  sach  railways  nnder 
the  powers  given  them  by  the  act,  sndi  owners  might,  at  their  own  cost,  make  the  rail- 
ways, paying  compensation  to  the  proprietors  of  the  lands  over  which  they  were  to  be 
made ;  and  that  the  railways  so  made  should  be  open  to  the  public,  on  payment  of  such 
tolls  as  the  company  could  demand. 

A  subsequent  act  incorporated  a  tramroad  company,  and  gave  them,  or  the  canal  com- 
pany, power  to  make  certain  railways,  and  to  take  thereon  the  tolls  authorised  by  the 
fonner  act ;  and  it  provided,  that  the  companies  should  have  the  same  powers  for  re- 
covezing  the  tolls  as  were  given  by  the  first  act ;  and  that  the  ieveral  eJotwcf ,  powerty 
mtikorUieSf  r^gtdatknuy  limUaiion$y  exemptUmt^  retineUoM,  prwUege»y  penaUietf  fotfeUurety 
pwutkmenii,  andjfrovisiont  therein  eontamed,  should,  as  far  as  the  same  would  apply,  and 
the  case  would  admit,  extend  to  the  works  constructed  under  the  new  act,  and  should 
take  ^eet,  cperaU,  and  hepiU  in  execution  and  used  and  exermedyOndbe  tg^pUed  and  enforced, 
in  respect  of  the  nuMnff,  mainiaimnffy  and  uting  the  said  worluy  and  r^idating  the  conv^ 
once  on  goode  thereony  for  punishing  offences  relating  theretOy  and  for  purchasing  and  seUmg 
lands  <md  ascertaining  the  value  thereof y  and  detirmining  and  assessing  damagesy  and  with 
respect  to  att  matters  whatsoever  in  anywise  concerning  the  works  made  under  tA«  new  acty 
as  folly  and  effectually,  to  all  intents  and  purposes,  as  if  the  same  clauses,  kc.  had  been 
repeated  and  enacted  in  tiie  new  act,  and  as  if  the  work  authorised  by  the  new  act 
had  been  part  of  the  undertaking  authorised  by  the  first  act,  and  as  if  the  tramroad 
company  had  been  therein  named  instead  of  the  canal  company : 

Held,  that  this  did  not  authorize  owners  of  the  specified  kind  of  property  within  eight 
miles  of  the  new  works  (unless  authorised  by  the  first  act)  to  make  railways,  A;c.  mm 
their  property  to  the  new  works. 

Bt  an  order  of  the  Lord  Chancellor,  made  in  these  causes,  9th  March,  1822,  a  case  for 
the  opinioB  of  Uiis  court  was  stated,  substantially  as  follows  .* — 

In  32  G.  3,  an  act  of  parliament  passed  (c.  102,  ante,  p.  620,  and  note  (6)  p.  627,)  for 

«^^1  making  and  maintaining  certain  navigable  cuts  or  canals,  *from  and  to  certain 

-■  places  in  the  county  of  Monmouth  ;  and  for  making  and  maintaining  railways  or 

Btone  roads  from  such  cuts  or  canals  to  several  iron-works  and  mines  in  the  counties  of 

Monmouth  and  Brecknock. 

In  37  Q.  3,  an  act  of  parliament  fc.  100,  ante,  p.  621,)  passed,  for  extending  the  Mon- 
moathshire  canal  navigation ;  and  lor  explaining  and  amending  the  act  first  mentioned, 
for  making  the  said  canal. 

In  42  Q.  3y  an  act  of  parliament  (c.  cxv.  local  and  personal,  public,  ante,  p.  622,) 
passed,  for  making  and  maintaining  certain  railways  to  communicate  with  the  Mon- 
monthshire  canal  navigation;  and  for  explaining  and  amending  the  two  statutes  pre- 
vioQsIy  mentioned.    Either  party  was  to  be  at  liberty  to  refer  to  these  three  acts.    . 

The  tramroad  authorised  to  be  made  by  the  last  of  these  acts  was  completed  some  years 
lince,  and  is  csdled  the  Sirhowy  Tramroad.  It  no  where  communicates  or  forms  a  junc- 
tion with  the  canals  or  tramroads  made  under  the  act  of  32  G.  3.  John  Jones,  Esquire, 
vts,  at  the  time  of  making  the  application  and  request  hereinafter  mentioned,  and  still  is, 
the  owner  of  c«rtain  lands  called  Tir  Lewis  David,  containing  unopened  coal  mines.  These 
«e  situate  within  much  less  than  eight  miles  of  part  of  that  proportion  of  the  Sir- 
howy tramroad  which  is  below  a  place  called  The  Nine  Mile  Point,  mentioned  in  stat.  42 
^'  3,  c.  cxv.,  and  are  within  eight  miles  of  the  main  canal  made  in  pursuance  of  stat.  32 
^-  3,  c  102,  s.  1.  (The  case  gave  other  details  as  to  the  situation  of  the  lands,  which  are 
not  material  here).  The  said  John  Jones  deemed  it  expedient  that  a  railway  or  wagon 
road  should  be  made  from  his  lands  for  the  purpose  of  conveying  the  coals  in  his  lands  to  a 
Pwt  of  the  Sirhowy  tramroad  which  is  immediately  below  The  Nine  Mile  Pohit,  over,  through, 
and  along  the  lands  of  several  other  persons,  owners  of  lands  situate  between  his  lands  and 
the  said  Nine  Mile  Point,  and  who  refused  to  consent  to  the  making  of  the  said  railway  or  wa- 
gon road ;  and  he,  being|advised  that  the  provisions  of  section  128,  (ante,  p.  627,  note  (6)  )  of 
itat.  32  Q.  3,  c.  102,  were  to  be  considered  as  incorporated  into  stat.  42  G.  3,  c.  cxv.,  so 
V  to  authorise  the  making  of  such  railway  or  wagon  road  from  his  lands  to  any  part  of 
^e  said  Sirhowy  tramroad  within  eight  miles  of  his  lands,  made  an  application  and  re- 
l^est  in  writing  to  the  company  of  proprietors  of  the  Monmouthshire  canal  navigation,  at 
A  general  assembly  or  meeting,  ftc,  to  make  such  railway  or  wagon  road,  ^he  case  then 
•tated  the  steps  liken  by  Mr.  Jones,  and  also  stated  particulars  respecting  the  road  which 
*6421  ^^  Proposed  to  make,  and  other  ^circumstances  which  became  unimportant  from 
-'  the  decisions  of  the  court,  and  as  to  which  no  opinion  was  pronounced). 

^e  questions  for  the  opinion  of  the  court  were, 

WheUier  the  provisions  of  the  128th  section  of  the  32  G.  3,  are,  by  the  force  and  effect 
w  any  clause,  enactment,  or  words,  in  the  act  of  the  42  G.  3,  to  be  considered  as  so  incor- 
porated into  and  made  part  of  the  provisions  of  the  act  of  the  42  G.  3,  as  that  the  whole, 
^  any  and  what  part  or  parts,  of  the  Sirhowy  tramroad  is  or  are  to  be  taken  and  consi- 
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d^ed  as  a  railwaj'  to  which  the  Hald  proTilfibni  are  applicable,  80  as  to  antborise  the 
making  of  snch  railways  or  wagon  roads  to  the  said  Skhowy  tramroad,  or  saeh  part  or 
parts  thereof,  from  any  lands  within  eight  miles  thereof,  as  are  au^oiised  to  be  oiade  by 
tiie  said  lasth  section,  to  any  of  the  railways  mentioned  in  the  act  of  the  32  Q.  3,  &on 
any  lands  sHnate  within  eight  miles  of  snch  last-mentioned  railways;  and,  if  the  jndgM 
of  this  conrt  shall  be  of  the  opinion  in  the  affirmative,  then,  kt.  (The  other  qaestions 
became  nnimportant,  from  the  decision  on  the  first). 

The  case  was  argned  at  the  sittings  in  banc,  after  Hilary  term  (Febfoaiy  20th) 
1823. 

PtUleTf  for  the  Sirhowy  Tramroad  Company  and  Mr.  Bbmfrayj  contended  that  Stat.  42 
G.  3,  c.  err.  s.  3,  applied  only  to  powers  to  be  exercised  by  the  companies. 

Campbellj  for  Mr.  Jones,  contended  that  the  objects  of  the  three  acts  werethe  same,  and 
that  the  intention  of  the  legislature  was  to  place  the  works  executed  under  each  of  the 
acts  under  the  same  circumstances  with  respect  to  the  lands  in  the  neighbourhood ;  that 
the  words  of  stat.  42  G  3.  cxv.  s.  3,  were  sufficiently  ample  to  efEbct  this;  and  that,  if  the 
128th  section  of  stat.  33  G.  3,  o.  102,  had  been  inserted,  mutatis  mutandis,  in  stat.  42  6. 
8,  c.  cxT.,  the  power  now  claimed  would  have  been  expressly  conferred. 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us  by  counsel ;  and  we  are  of  opinion  that  the  prori- 
sfons  of  the  128th  section  of  the  32  G.  3,  are  not  by  force  and  effect  of  any  clause,  enact- 
ment, or  wotds,  in  the  act  of  42  G.  3,  to  be  considered  as  so  incorporated  into  and  made 
part  of  the  proTisions  of  the  act  of  the  42  G.  3,  as  that  the  whole,  or  any  parts,  of  the 
l^rhowy  tramroad  is  to  be  considered  a  railway  to  which  the  said  proyisions  are  applica- 
ble, so  as  to  authorise  making  of  such  railways  or  wagon  roads  to  the  said  Sirhowy 
tramroad,  or  any  part  thereof,  from  any  lands  within  eight  miles  thereof,  as  are  authori- 
sed to  be  made  by  the  said  128th  section,  to  any  of  the  railways  mentioned  in  the  sud 
act  of  the  32  G.  3,  from  any  lands  situate  within  eight  miles  of  such  last-mentioBed  rail- 
ways, unless  the  lands  from  wkkh  such  raUways  are  to  be  made  to  the  Sirhowy  tramroad  an 
f^hm  eight  miles  fivm  some  part  of  the  ^canals  or  of  the  railways  partieiUariy  dtnerihed  r«g43 
In  Me  32  0,Z,  so  as  to  warrant  making  a  railway  therefrom  vm/d^  Ma32  O,  3.  ^ 

J.  Batlbt. 

G.  S.  HOLBOTD. 

W.  D.  Bxsr. 

The  Lord  Chancellor  (Lord  Eldon)  subsequently  made  the  following  obserratioBS,  which 
were  handed  with  the  certificate  to  Mr.  Justice  Bayley: — 

"  This  matter  has  come  again  before  me,  Mr.  PvUer  and  Mr.  Caa^beU  attending  with 
tlie  chancery  counsel.  On  neither  side  are  they  able  to  state  what  is  meant  by  the  words 
scored  under*'  [printed  in  italics],  "  If  they  except  any  railways  to  be  made  to  the  Sir- 
howy .tramroad  out  of  the  negatlTC  answer  contained  previously  in  the  certificate,  then,  as  to 
such  railways  the  other  questions  in  the  case  stated,  which  have  not  been  answered, 
should  receive  an  answer  from  the  judges,  but  are  not  notified  in  the  certificate  at  all. 
If  the  words  scored  under  do  not  import  that  some  railways  are  such  as  do  not  fall  within 
the  preceding  negative  answer,  what  is  the  exact  meaning  of  the  words?" 

Mr.  Justice  Bayley's  answer  was  as  follows  :-^ 

"The  judges  before  whom  the  case  of  the  Sirhowy  tramroad  was  argned  were  of  opi- 
nion that  the  Sirhowy  tramroad  was  not  under  42  G.  3,  made  a  new  terminus,  so  as  to 
warrant  railways  upon  aU  lands  within  eight  miles  thereof;  and  that  the  42  G.  3j  gave 
no  right  to  make  a  railway  to  the  Sirhowy  tramroad  upon  lands  which  before  that  act 
were  not  liable  to  that  burthen. 

"  But,  as  there  might  be  lands  within  eight  miles  of  tiie  termini  specified  in  the  32  6. 
3,  (viz.  the  canals  and  the  railways  specially  described  in  that  act,)  and  railways  over 
those  lands  to  those  termini  might  touch  upon  or  fall  in  with  the  Sirhowy  tramroad,  the 
qualification  at  the  end  of  our  certificate  was  intended  so  intimate  that  such  railways  as. 
independently  of  the  42  G.  3,  could  have  been  made  under  32  G.  3,  might  still  be  made." 
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On  appeal  against  a  removal,  the  respondents  proved  that  the  pauper  was  bom  in  the 
appellant  parish  ;  the  Appellants  proved  that  his  mother's  maiden  settlement  was  la  a 
different  parish  ;  but  neither  side  gave  any  evidence  of  the  father's  settlement,  or  of  any 
attempt  made  to  ascertain  it : 

Held,  that  as  against  the  birth  settlement  relied  upon  by  the  respondents,  proof  of  (he 
mother's  maiden  settlement  was  sufficient  to  invalidate  the  order. 

On  an  appeal  against  an  order  of  two  justices;  removing  John  Cathbert  from 
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ihe  parish  of  Swepfiione  in  Leicestershire  to  the  parish  of  St.  Mary  in  the  bo- 
rough of  Leicester,  in  the  same  count j,  the  sessions  confirmed  the  order,  sub- 
ject to  the  following  case. .  . 

The  respondents,  on  hearing  of  the  appeal,  proved  that  the  pauper  wfts  bom 
in  the  appellant  parish;  which  was  met  by  the  appellants  proving  that  the 
pauper's  mother,  before  her  marriage,  with  his  father,  acquirea  a  settlement  by 
hiring  and  service  in  the  parish  of  St.  Martin,  in  the  borough  and  county  afore- 
said. The  court  of  quarter  sessions  confirmed  the  order,  on  the  ground  that 
no  evidence  was  offered  to  shew  that  the  pauper's  fiither  had  no  settlement. 

Eumfrny  and  Bumdby  in  support  of  the  order  of  sessions.  It  must  be 
contended,  on  the  part  of  the  appellants,  that  every  settlement,  however  remote, 
as  that  of  a  grandmother,  for  instance,  may  be  reued  upon,  without  tracing  the 
fiettlement  of  the  father  of  the  pauper.  In  Bex  v.  St.  Matthew,  Bethnal 
Green,  Bur.  8.  C.  485,  it  is  said  by  Wilmot,  J.,  "  The  positive  law  in  these 
cases  of  settlements,  is  that  the  child's  settlement  follows  that  of  its  father, 
if  the  &ther  can  be  found  \  and  that  no  recourse  shall  be  had  to  the  mother's 
settlement,  till  that  of  the  &ther,  can  be  traced  no  father.'^  The  party,  there- 
*6451  ^*^^'  ^  ^insists  on  the  settlement  which  cannot  be  set  up  till  that  of 
-'  the  &ther  has  been  inquired  into,  is  the  party  bound  to  trace  that  of 
the  &ther.  Here  the  appellants  call  upon  the  sessions  to  presume  that  the 
&ther  had  no  settlement ;  whereas  the  presumption  is  that  every  person  has  a  set- 
tlement The  necessityof  adhering  to  the  rule  laid  down  in  Bex  t;.  St.  Matthew, 
Bethnal  Green,  Bur.  S.  G.  485,  appears  from  the  liability  to  surprise  which 
there  would  be  if  it  were  enough,  in  order  to  meet  a  birth  settlement,  to  shew 
«&y  settlement,  however  remote.  In  Bex  v.  Harberton,  13  East,  811,  it  wa& 
said  by  the  Court,  that  evidence  of  the  wife's  maiden  settlement  (in  a  question 
as  to  the  settlement  of  wife  and  daughters)  was  prim&  &cie  sufficient,  and  that 
it  lay  upon  the  other  side  to  rebut  it  by  giving  evidence  of  the  husband's  settle- 
ment in  a  different  parish.  But  Bex  v,  St.  Matthew,  Bethnal  Green,  Bur.  S. 
G.  485,  was  not  citea  there :  and  the  actual  decision  may  be  explained  on  other 
grounds;  for,  there,  unless  the  wife's  settlement  was  effectual,  no  settlement  at 
all  appeared ;  but  here  the  birth  settlement  was  proved.  In  Bex  v.  St.  Mary, 
Beverley,  1  B.  &  Ad.  201,  it  was  held  tiiat  a  maiden  settement  of  a  married 
woman  was  not,  of  itself  sufficient  to  establish  her  settlement  in  the  appellant 
parish ;  but,  there,  proof  was  given  that  the  husband  was  bom  in  another  pa- 
rish though  it  could  not  be  discovered  what  the  other  parish  was;  and  there, 
also,  Bex  t^.  St  Matthew,  Bethnal  Green,  Bur.  S.  C.  485,  was  not  cited.  In 
Bex  V,  Westerham,  2  Bott,  68,  pi.  108,  (6th  ed.)  the  maiden  settlement  of  a  wife 
was  held  good,  as  to  herself  and  her  child,  upon  its  being  shewn  that  thQ  hus- 
i^r^crx  band  had  run  away,  and  that  hiis  settlement  was  not  '''known,  which 
•I  satisfied  the  requisite  that  the  father's  settlement  must  be  traced,  or 
evidence  be  given  of  a  reasonable  attempt  to  discover  it,  before  the  mother's 
settlement  be  resorted  to.  If  this  order  were  quashed,  the  result  would' be  con- 
clusive as  between  the  two  parishes;  and,  if  hereafter  the  husband's  settlement 
should  be  discpvered  to  be  in  the  appellant  parish,  the  respondents  could  not 
avail  themselves  of  it. 

HUdyard  and  O.  T,  WhiUy  oontriU  The'order  of  removal  is  wrong,  upon 
any  supposition.  If  the  father  had  a  settlement,  then  the  removal  to  the  birth 
settlement  was  wrong;  if  he  had  not,  then  the  child's  settlement  is  that  of  the 
mother.  The  parish  removing  is  thus  the  party  upon  whom  it  lay  to  trace  the 
father's  settlement.  But  a^ain,  as  the  father's  settlement  was  not  shewn,  it  is 
as  if  he  had  none ;  this  is,  indeed,  the  very  principle  upon  which  the  removal 
to  the  birth  settlement  must  be  defended.  The  appellants  are  entitled  to  have 
the  order,  removing  to  the  birth  settlement,  quashed,  if  either  father  or  mother  had 
a  settlement ;  and  they  have  proved  one  alternative  which  entitles  them  to  suc- 
ceed, whether  the  other  be  true  or  not.  Bex  v.  St.  Mary,  Beverley,  1  B.  & 
Ad.  201,  shews  that  here  the  removing  parish,  being  bound  to  prove  the  last 
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legal  settlement  are  the  party  on  whom  it  lies  to  support,  if  possible,  the  birih  set- 
tlement, by  proving  the  absence  of  settlement  by  parentage.  In  Bex  v.  St.  Mat* 
Ihew,  Bethnid  Green,  Bur.  S.  C.  485,  the  first  husband's  settlement  was  expressly 
found  to  be  not  known;  and  the  second  husband  had  no  settlement;  it  did  not 
beoome  a  question  which  was  the  party  on  ^hom  the  onus  of  tracing  r^g^v 
the  husband's  settlement  lay.  The  appellants  could  not  here  be  called  ■- 
upon  to  disproye  eyery  possible  species  of  settlement  which  the  father  might 
haye  had.  In  Bex  v.  St.  Mary,  Beyerley,  1  B.  &  Ad.  206,  the  authorities  are 
discussed  by  Bayley,  J. ;  and  he  aftewards  says,  '^  They  proye  at  the  utmost 
that  where  there  is  no  sufficient  evidence  of  any  settlement  in  the  husband, 
and  where  the  only  settlement  as  to  which  there  is  any,  is  the  wife's  maiden 
settlement,  the  wife  may  be  removed  to  that  settlement."  The  general  rule  is 
that  proof  of  a  negative  is  not  required :  this  case  is  not  among  the  exceptions 
to  that  rule.  In  Bex  i;.  Wakefield,  5  East,  388,  Le  Blanc,  J.  said,  <'  The  phuse 
of  birth  is  the  weakest  evidence  of  settlement :"  and  thus  the  proof  of  the 
mother's  settlement  here  destroyed  the  prim&  facie  case  of  the  respondents. 
[Williams,  J.  refenred  to  Bex  v.  Whixley,  2  Bott,  13  pi.  30,  6th  ed.]  That 
case  shews  that  proof  of  the  birth  settlement  is  '^  sufficient  to  throw  the  bur- 
then on  the  other  side,  of  proving  a  di£ferent  place  of  settlement  by  pareiir 
tage:"  here  the  appellants  have  given  a  proof  of  settlement  by  parentage, 
which  is  sufficient  till  it  is  met.  The  rule  laid  down  in  Nolan  on  the  Poor 
Laws  is,  Vol.  i.  p.  307,  (4th  ed.),  ^'  Where  the  father  has  not  a  known  settle- 
ment before  his  child  becomes  chargeable,  that  which  the  mother  had  previous 
to  her  marriage  lA  communicated  in  the  same  manner,  and  subject  to  the  same 
rules." 

Lord  Denman,  G.  J.  My  first  impression  was  that,  upon  the  authority  of 
the  rule  laid  down  in  Bex  v.  St.  ^Matthew,  Bethnal  Oreen,  Bur.  S.  C.  pMig 
485,  it  was  incumbent  upon  the  appellants  to  prove  either  the  father^s  *- 
settlement,  or  that  inquiries  had  been  made  as  to  his  settlement  and  that  none 
had  been  found ;  neither  of  which  had  been  done.  But  ,the  respondents  rely 
upon  the  birth  settlement.  If  the  father  had  a  settlement  in  the  same  pkce, 
they  should  have  shewn  it;  but  they  rely  upon  the  primi  facie  case  of  the  birth. 
That  is  good  till  a  settlement  by  parentage  be  shewn.  Here,  that  is  shewn  by 
proof  of  the  mother's  settlement.  It  is  argued  that  the  mother's  settlement 
cannot  be  taken  to  be  that  of  the  child,  till  the  fact  of  the  father's  settlement 
be  disproved  :  but  that  is  not  so  here,  because  the  mother's  is  good  as  against  a 
birth  settlement. 

LiTTLEDALE,  J.  The  respondents,  without  giving  any  account  of  the  parenis, 
shew  a  primft  focie  settlement  by  birth.  The  appellants,  to  get  rid  of  that,  shew 
a  setdement  in  one  parent,  the  mother :  neither  party  eives  any  proof  as  to  the 
father.  The  father's  settlement  would  displace  that  of  the  mother ;  but  it  would 
also  displace  the  birth  settlement.  How,  then,  does  the  case  stand  ?  It  may 
be  presumed,  indeed,  that  every  man  had  a  settlement ;  but,  if  the  father  had 
one,  it  would  displace  the  settlement  relied  upon  by  the  respondents,  as  that  of 
the  mother  will  do  in  the  absence  of  the  father's  settlement. 

Patteson,  J.  The  birth  settlement  is  the  lowest  and  weakest.  If  you  shew 
a  better,  you  get  rid  of  that :  *the  birthplace  is  the  place  of  settlement,  r^^g 
because  no  better  settlement  can  be  found.     Here,  a  better  is  found.        '- 

Williams,  J.  I  accede  to  the  view  of  the  case  taken  by  Mr.  Hildyard. 
How  do  the  respondents  make  good  a  settlement  by  birth  ?  Only  by  sopposing 
that  the  father  has  no  settlement.  Then  the  appellants  shew  the  mothers  set- 
tlement. On  what  supposition  is  that  a  good  settlement?  On  the  very  sap- 
position  necessarily  made  by  the  other  side.  Order  of  sessions  quashed. 
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DOE  on  the  Demise  of  CHANDLER  and  Another  agaimt  FOBD.     ThurB- 

day,  June  11. 

In  ejectment  by  grantee  of  an  annuity  against  the  grantor,  for  premises  on  which  the  an* 
nnity  was  secured,  it  appeared  that  no  memorial  had  been  enrolled.  The  lessor  of  the 
plaintiff  contended  that  none  was  necessary,  by  sect.  10,  of  the  Annuity  Act,  63  G.  3. 
e.  141,  the  premises  being  of  greater  ralne  than  the  annuity,  in  proof  of  which  he  re- 
lied on  a  clause  in  the  annuity  deed,  wherein  the  defendant  covenanted  that  the  pre- 
mises were  of  more  than  sufficient  yalue  to  answer  and  pay  the  amnity.  The  defend- 
ant offered  evidence  to  prove  that  the  premises  were  not  of  such  value  when  the  annuity 
was  granted. 

Quaere,  whether  a  covenant,  as  above,  is  a  declaration  which  estops  the  party  making  it 
from  afterwards  disputing  in  an  action  the  fact  covenanted  for.  But,  assuming  that  it 
were  so  in  other  cases, 

Held,  that  it  could  not  preclude  a  party  from  giving  proof  that  the  annuity  was  granted 
in  contravention  of  the  statute. 

Ejectment  for  a  bam,  stable,  and  land.  The  canse  was  tried  before  Lord 
Denman,  C.  J.  at  the  Winchester  Snmmer  assizes,  1834.  The  lessor  of  the  phun- 
tiff,  Chandler,  claimed  as  tmstee  under  an  annuity  deed  for  the  yearly  payment 
of  20l.f  executed  by  the  defendant  in  1826.  The  defence  was,  that  the  deed 
was  Toid,  not  haying  been  properly  enrolled  pursuant  to  stat.  53  Or.  3,  c.  141,  s. 
2.  In  answer,  it  was  alleged  that  the  deed  came  within  sect.  10,  which  exempts 
^6501  ^^™  operation  of  the  act  any  annuity  secured  opon  freehold  ^or 
•■  copyhold  lands,  &c.  "  of  equal  or  ^ater  annual  yalue  than  the  said 
annuity,  oyer  and  aboye  any  other  annuity,  and  the  interest  of  any  prin- 
cipal sum  charged  or  secured  thereon,''  &c.  To  proye  this,  the  phimtiff 
relied  upon  the  following  coyenant  by  the  defendant  in  the  deed  in  ques- 
tion. "And  moreoyer,  that  now,  and  at  the  time  of  the  sealing  and 
deliyerinff  these  presents,  the  said  bam,  stable,  buildings,  pieces,  or  parcels 
of  land,  nereditaments  and  premises  hereby  demised  or  intended  so  to  be, 
are  of  more  than  sufficient  annual  yalue  to  answer  and  pay  the  said  annuity 
or  clear  yearly  sum  of  20^.  hereby  granted,  oyer  and  aboye  all  reprises,  charses 
and  incumbrances  whatsoeyer,  ipayable  out  of,  or  affecting  the  same.''  For  tne 
defendant  it  was  ursed  that  this  coyenant  was  not  eyidenoe  of  the  yalue;  for 
that  an  annuity  deed  could  not  be  exempted  from  the  operation  of  the  statute  by 
a  clause  which  the  parties  thought  proper  to  insert  in  the  deed  itself,  perhaps 
with  that  yery  intention.  The  objection  was  oyer-raled.  A  witness  was  also 
called,  who  proyed  that  the  defendant  had  represented  the  yalue  as  exceeding 
201  to  a  party  acting  on  behalf  of  the  lessor  of  the  plaintiff.  Chandler,  andhaa 
referred  that  agent  to  another  person,  who  said  the  statement  was  correct.  It 
was  then  proposed,  on  behalf  of  the  defendant,  to  proye  that  the  actual  yalue 
of  the  premises  in  1826  was  below  10^. ;  but  it  was  urged,  on  the  other  side^ 
that  hiB  coyenant  estopped  him  from  shewing  this.  The  Lord  Chief  Justiooi 
howeyer,  admitted  the  eyidence,  giyiug  leaye  to  moye  upon  the  point;  and  he 
left  the  case  to  the  jury  upon  the  question  of  yalue.  The  jury  found  that  the 
premises  were  not  worth  20/.  a  year,  and  gaye  a  yerdict  for  the  defendant.  In 
*6511  ^^^^^^^1°^^  ^'°^9 1834,  Ooleridge,  Serjt.  obtained  a  mle  to  ^shew  causa 
-'  wh^  a  yerdict  should  not  be  entered  for  the  plaintiff. 

Erie  (with  whom  were  Bingham  and  Dampxer)  now  shewed  cause.  The  coye- 
nant that  this  property  was  of  a  certain  yalue,  cannot  be  deemed  equiyalent  to 
a  direct  allegation  that  it  was  so.  But,  assuming  this  to  be  otherwise,  although 
in  ordinary  cases  a  party  is  estopped  from  giying  eyidence  in  direct  contradio- 
tion  to  the  statement  of  his  own  deed,  that  rule  cannot  preyail  here,  where 
an  act  of  parliament  has  been  manifestly  infringed,  and  might  be  altogether 
eyaded  by  means  of  ooyenants  like  the  present,  if  they  created  an  estoppel. 
Saunders  v,  Wright,  1  Taunt.  869,  shews  that  the  grantor  of  an  annuity  ma^ 
proye  the  land  to  be  of  inadequate  yalue,  though  by  eyidenoe  contrary  to  his 
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own  representatioiiSi  and  even  to  the  recital  of  his  deed.  A  ooyenant^  for  a  par- 
poee  against  law,  is  void  and  does  not  bind ;  Shepp.  Touchst.  163.  When  the 
consideration  of  a  bond  is  illegal  (as  simony,  nsnry,  or  compounding  of  felony,) 
the  defendant  may  plead  the  fact,  although  there  be  a  different  and  legal  con- 
sideration recited  in  the  bond;  Bull.  N.  P.  178.  In  Hill  v.  The  Manchester 
Waterworks  Company,  2  B.  &  Ad.  544,  it  was  considered  clear  that  a  deed  does 
not  estop  where  the  matter  relied  upon  as  creating  the  estoppel  has  been  intro- 
duced to  effect  a  fraud  or  a  purpose  contrary  to  act  of  parliament.  In  Paxton 
V.  Popham,  9  East,  419,  where  it  was  observed  in  argument  that  in  cases  of 
usury,  gaming,  dnd  stock-jobbing,  a  bond  is  constantly  framed,  stating  a  legal, 
but  untrue  consideration,  yet  the  courts  always  allow  the  true  one  to  be  shewn, 
Le  Blanc,  J.  said,  ^Thui  has  frequently  ^occurred  in  cases  of  annuity  ^^^2 
transactions,  where,  as  in  cases  of  usury,  goods  have  been  ^yen  to  the  ■- 
obligors  instead  of  money,  as  stated  in  the  condition  of  the  bonds.''  The  Court 
here  called  upon 

Manning f  contri.  The  doctrine  in  Hill  v.  The  Manchester  Waterworks  Com- 
pany, 2  B.  &  Ad.  544,  might  have  applied  if  the  annuity  act  had  required  everj 
deed  to  be  roistered.  But  it  requires  re^tration  in  those  cases  only,  where 
the  property  is  below  a  certain  value :  and,  therefore,  unless  the  grantee  knew 
that  the  property  was  so  here,  there  is,  in  him,  no  fraud  or  evasion  of  the  act, 
and,  conse(|uentiy,  the  estoppel  as  against  him  ought  not  to  be  defeated.  The 
representation  made  to  him,  and  which  he  believ^  was,  that  the  property  was 
of  sufficient  value  to  answer  the  annuity.  If  he  had  known  the  contrary,  be 
had  no  motive  for  permitting  the  deed  not  to  be  registered,  as  the  expense  of 
registration  would  nave  been  borne  by  the  grantor.  The  cases,  in  which  state- 
ments have  been  inserted  in  deeds  as  a  colour  for  usury  or  other  illegal  trans- 
actions between  the  parties,  have  no  application  here.  If  this  had  been  an  action 
of  covenant,  and  the  defendant  had  pleaded  the  want  of  a  memorial,  the  plain- 
tiff, to  make  the  estoppel  conclusive,  must  have  replied  it,  Yooght  v.  Winch,  2 
B.  &  Aid.  662;  but,  m  an  action  where  there  is  no  opportunity  of  pleading  the 
estoppel,  it  is  conclusive  if  raised  by  evidence  under  the  general  issue. 

LiTTLEDALE,  J.  I  am  of  opiuiou  that  the  defendant  was  not  precluded  firom 
offering  this  evidence.  It  is  not  necessary  to  decide  whether  this  covenant 
amounted  *to  an  estoppel  or  not.  At  all  events  it  could  not  have  that  mt^ 
operation  here.  The  effect  of  which  took  place  was  to  prevent  the  deed  ^ 
from  beins  registered.  The  parties  were  in  fact  doins  something  by  which  the 
act  would  DC  evaded.  It  is  urged  that  the  lessor  of  the  plaintiff  had  no  motive 
for  permitting  the  deed  not  to  be  registered.  I  cannot  say  how  this  may  have 
been ;  the  motive  may  have  been  kind  feeling  towards  the  grantor,  and  a  desire  to 
save  him  expense;  but,  however  this  may  I^,  if  the  grantee  chose  to  rely  upon 
the  accounts  given  him  by  the  grantor,  he  must  be  bound  by  the  consequence.  It 
was  his  duty  to  inquire  more  strictly  as  to  the  value :  if  he  had  done  so,  the 
result  woula  probably  have  been  a  discovery  of  that  which  now  appears  by  the 
verdict.  The  effect  of  his  omission  was  to  prevent  the  enrolment  of  the  deed, 
and  any  inquiries  to  which  that  might  have  led. 

Patteson,  J.  I  do  not  say  whether,  in  a  different  case,  this  covenant  wonld 
have  been  an  estoppel  or  not.  But  the  question  here  arises  on  a  statute  which 
savs  that  an  annuity  deed,  if  no  memorial  is  enrolled,  shall  be  void,  unless  it 
falls  under  certain  provisions,  contained  in  the  tenth  section.  To  enforce  the 
deed,  where  there  is  no  memorial,  tlie  parties  must  shew  that  it  comes  within  one 
of  these  provisions;  in  the  present  case,  that  the  lands  are  of  equal  annual 
value  wiui  the  annuity,  or  greater.  To  establish  that  here,  the  defendant  refers 
to  a  covenant,  by  which,  as  ne  says,  it  is  stated  that  the  lands  are  of  such  valuB- 
But  that  is  not  sufficient  for  the  purpose.  If  it  were  held  so,  an  instrament 
which  the  parties  might  choose  to  prepare  would  defeat  the  statute  from  begin- 
ning to  end.    They  insert  a  ^covenant  that  the  land  is  of  the  reqoi^^ 
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*6541  ^^  ^  ^they  might  equally  weU  put  in  a  statement  that  the  annuity 
-I  wasgiyen  by  marriage  settlementi  or  without  re^rd  to  pecuniary  con- 
dderation,  and  then  contend  that  the  grantor  was  estopped  to  shew  the  contrary. 
It  is  argued  that  the  grantee  could  have  no  motive  for  allowing  the  enrolment 
not  to  teke  place.  I  cannot  say  what  the  motive  may  have  been  here,  but  many 
reasons  may  be  suggested ;  as  to  save  expense^  to  avoid  publicity,  or  to  frustrate 
inquiry  by  persons  who  may  subsequently  wish  to  have  annuities  secured  on 
the  same  land.  The  security  of  sucn  persons  is  one  object  of  the  statute.  It 
coold  not  be  contended,  on  motion  to  set  the  deed  aside,  that  the  grantor  was 
estopped  from  taking  this  objection;  and  I  do  not  see  why  it  shomd  be  more 
avaJJable  here. 

WnJJAMB,  J.  Hill  V.  The  Manchester  Water  Works  Comnany.  2  B.  &  Ad. 
544,  is  an  authority  against  the  plaintiff,  because  it  was  held  there  that  the 
pleas  might  have  been  an  answer  if  they  had  disclosed  that  the  bonds  were  given 
for  an  immoral  purpose,  or  in  contravention  of  a  statute,  (See  Fairlittle  dem. 
Mytton  V.  Gilbert,  2  T.  K.  169,  or  of  public  policy.  The  judgments  of  the 
Ck>urt  proceed  expressly  on  the  ground  ^at  the  pleas  do  not,  upon  the  face  of 
them,  present  any  sufficient  statement  of  that  kind,  and  are  therefore  no  de/enoe. 
Here,  the  evidence  in  question  was  offered  to  shew  that  the  act  of  parliament 
had  been  evaded;  and  it  was  admissible  for  that  purpose. 

Lord  Denman,  G.  J.  I  should  not  have  reserved  the  point,  but  for  the  ad- 
vantage which  the  grantor  of  the  annuity  was  probably  about  to  derive  from  his 
__.  own  *wrong.  I  doubt  whether  a  covenant  can  operate  as  an  estoppel  at 
^^J  all ;  but  at  any  rate  this  covenant  could  not  have  the  effect  of  preventing 
the  defendant  from  shewing  that  the  deed  was  not  within  the  clause  of  exemption. 

Bule  discharged. 
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Where  the  defendant  in  a  connW  cause  had  obtained  time  to  plead,  on  the  usual  con* 
dition  of  taking  "  short  notice  or  trial  if  necessary  f  and  the  plaintiff  delivered  a  repli- 
cation tendering  issue,  with  notice  of  trial,  to  the  defendant's  agent  in  London,  after 
post-time  on  the  27th  of  February,  for  the  3d  of  March,  the  commission  day  of  the 
assizes,  and  on  that  day  the  trial  took  place,  the  defendant  not  being  ready,  or  appearing ; 
the  court,  under  special  circumstances  shewn  by  affidavit,  held  itself  not  prednded  by 
the  general  mlei  HiL  2  W.  4, 1.  S8,  from  granting  a  new  triaL 

Oasx  for  slander.  The  cause  was  tried  before  Patteson,  J.,  at  the  Spring 
assizes  at  Winchester^  1835,  and  the  plaintiff  had  a  verdict  for  60ZL  In  the 
ensuing  term  a  rule  nisi  was  obtained  for  a  new  trial,  upon  affidavits.  The  mate- 
rial facts,  as  stated  in  the  affidavits  for  and  against  the  rule,  were  as  follows: — 

The  slanderous  words  oomjdained  of  imput^  to  the  phuntiff  that  she  had  been 
dismissed  from  a  service  for  certain  improper  oonduct.  The  summons  was  served 
18th  September,  1834  :  defendant  appeared  on  the  27th.  The  declaration,  lay- 
ing the  venue  in  Hampshire,  was  deuvered  January,  80th,  1836,  and  a  ]^ea 
demanded  on  the  31st.  Time  to  plead  was  obtained,  on  summons,  Febmaij, 
7ih,  on  the  usual  terms  in  country  causes ;  viz.  to  plcMftd  issuably,  rejoin  gratu, 
and  take  short  notice  of  trial,  if  necessary,  for  the  next  assises.  A  summons 
for  further  time  was  served  Feb.  11th,  and  a  week  granted,  on  the  former  terms, 
Feb.  12th.  On  the  19th,  at  half-past  seven  in  ths  evening,  the  defendants' 
agents  delivered  the  pleas,  fillinff  twenty  folios,  to  the  plaintiff's  aA»nts,  who, 
on  the  next  day,  sent  a  oopy  to  the  phuntiff's  attorney  at  Bingwood,  Hants.  He 
received  it  on  the  21st.  The  pleas  contained,  besides  the  general  issue,  iustifi- 
*6561  ^^^'^i  ^  which  it  was  stated  that  the  pkintiff  hacL  been.*tumed  away 
•J  from  the  service  of  a  Mrs.  Osey  for  the  improper,  conduct  imputed  by 
the  words  comphuned  of.    This  rendered  it  necessary  for.  the  plaintiff's  attorney 
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to  make  certain  inquiries;  paiticnlarlj  at  Southampton,  wbere  Hn.  Osej  UTed. 
The  answer  to  those  inquiries  was  received  February  25th ;  and  the  plaintiff's 
attorney,  upon  that  day  (which  he  stated  to  have  been  the  earliest  possible  time 
after  the  justification  was  ascertained  to  be  untrue),  wrote  to  his  agents  in  Lon- 
don to  prepare  the  replication,  issue,  and  notice  of  trial.  The  agents  obtained 
a  draft  of  the  replication,  which  was  de  injuri&,  on  the  27th,  and  on  that  day 

Sve  the  draft  of  the  issue  to  a  clerk  to  be  copied.  The  issue  extended  to  sixW 
lios,  and  was  therefore  not  ready  till  the  evening  of  the  27th.  It  was  delivered, 
with  notice  of  trial,  to  the  defendants'  agents  at  a  quarter-past,  or  (as  they  stated) 
half-past,  seven.  In  the  morning  of  the  27th  the  plaintiff's  agents  had  told  the 
agents  for  the  defendants  that  the  issue  was  engrossing  and  would  be  delivered, 
with  notice  of  trial,  before  post-time  if  possible,  but  that  they  misht  write  to 
their  client  and  inform  him  that  the  issue  and  notice  would  be  delivered  that 
day.  The  defendants'  attomev  lived  at  Salisbury.  On  the  28th  the  defend- 
ants'  agents  told  the  plaintiff ^s  agents  that  they  should  treat  the  notice  as  a 
nullity,  to  which  the  latter  replied  that  they  should  send  down  the  record  that 
niffht,  and  should  rely  upon  the  notice  of  trial  as  being  su£Bioient  under  the  new 
rules  of  Court.  They  did  accordingly  send  down  the  record  and  jury  process, 
and  copies  of  the  Issue  and  notice  of  trial,  by  that  niriit's  mail  to  the  pUuntiff's 
attorney,  who  received  them  on  the  Ist  of  March,  ^o  summons  was  taken  out 
for  setting  aside  the  notice  of  triaL 

It  appeared,  by  the  affidavits  in  support  of  the  rule,  that,  on  the  morning  of 
February  28th,  the  defendants'  ^attorney  at  Salisbury  received  a  letter  r^y 
from  hb  agents,  stating  that  the  plaintiff  had  no  notice  of  trial ;  and  the  ■■ 
attorney,  in  consequence,  subpoenaed  no  witnesses.  On  the  1st  of  March,  which 
was  Sunday,  he  received  another  letter  from  his  agents,  stating  that  notice  of 
trial  had  been  given,  but  he  considered  it  then  too  late  to  subpoena  his  witnesses, 
several  of  them,  whose  evidence  was  material,  living  in  different  places,  and 
manv  at  a  considerable  distance  from  Salisbunr  and  Winchester. 

The  cause  was  tried  on  the  8d  of  March,  the  commission  day  of  the  assises, 
when  the  plaintiff  |^ve  the  evidence  which  had  been  inquired  for,  as  above 
stated,  after  the  debvery  of  the  pleas.  The  defendant  Penfold  and  his  attorney 
were  in  Court  till  the  verdict  was  given,  but  made  no  defence,  or  application  to 
put  off  the  trial.  The  defendant's  attorney  now  deposed  that  they  did  not  ap- 
pear, in  consequence  of  his  belief  that  the  notice  was  improper :  and  he  and  the 
defendant  Penfold  made  affidavit  of  merits. 

Dampier  now  showed  cause,  and  contended  that  the  notice  of  trial  was  soffi- 
oiently  early,  under  the  circumstances.  By  the  rule  of  Court,  Hil.  5  W.  4,  L 
58,  8  B.  &  Ad.  881,  <'  short  notice  of  trial  shall,  in  country  causes,  be  taken  to 
mean  four  days."  That  rule  is  peremptory :  Lawson  v.  Bobinson,  1  Cro.  ft  H. 
499,  (S.  C.  8  Tyrwh.  490).  And,  by  rule  viii.  of  the  same  series,  8  B.  ft  Ad. 
898,  the  days  must  be  reckoned  exclusively  of  the  first,  and  inclusivelv  of  the 
last  Here  the  notice  was  given  on  the  27  th  of  February,  for  the  8d  of  March. 
And  by  the  rule  of  Court,  Hil.  2  W.  4,  I.  50,  8  B.  ft  Ad.  880,  <<  serrice  of 
rules  and  orders,  and  notices,  if  made  before  nine  at  nighty  *shall,  be  m^ 
deemed  good,  but  not  if  made  after  that  hour.''  The  defendants  ob-  ^ 
tained  time  to  plead  upon  the  very  terms  now  complained  of;  and  an  extensioD 
of  that  time  was  granted  them  afterwards.  If,  nevertheless,  they  felt  themselves 
prejudiced  by  the  notice  of  trial,  they  might  have  applied  to  a  judge  at 
chambers. 

Kelly  J  contrA.  The  shortness  of  the  notice  arose  from  the  plaintiff's  own  delay. 
At  least  the  defendants  ^ould  have  been  allowed  twenty-four  hours  to  rejoin. 
The  four  days  here  include  a  Sunday  and  the  day  of  the  triaL  The  terms,  on 
which  time  to  plead  was  granted,  were,  to  take  short  notice  of  trial,  ''if  neoes- 
sary."  The  shoH  notice  here  insisted  upon  would  not  have  been  neoesaaiy  n 
the  plaint  had  used  due  diligence.  Tbe  time  taken  for  replying  was  mach 
more  than  could  be  necessary  for  a  replioalion  of  ''de  iigurift.'' 
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Lord  Dbnman,  C.  J.  On  tlie  whole,  the  trial  does  not  appear  satisfaotorj, 
though  neither  party  has  mach  to  eomplain  of.  The  rule  most  be  absolute ; 
the  costs  to  abide  the  event  of  the  next  trial. 

LiTTLEDALE;  Patteson  and  Williams,  Js.  oonourred. 

Rule  absolute. 


^gg,  *HOW,  Clerk,  agaitut  KBNNETT  and  GOUGH.     Thursday, 
•*  June  11. 

Where  a  termor  aseigns  his  goods,  estate  and  effects  to  trustees  for  the  benefit  of  his  cre- 
ditOTS,  Quaere,  whether  the  trastees  have  the  same  option  of  accepting  or  rejecting  the 
term,  with  assignees  of  a  bankrupt ;  and  whether  they  can  divest  themselres  of  it 
without  a  formal  disclaimer? 

Bat,  although  the  assignment  be  sufficient  to  vest  the  term  in  the  trustees  unless  disclaimed 
and  they  do  not  disclaim,  assumpsit  for  use  and  occupation  cannot  be  maintained 
against  them  without  proof  that  they  have  actually  occupied. 

It  13  not  sufficient  for  this  purpose  to  prove  that  thej  placed  persons  temporaril  j  upon  the 
premises  to  take  care  of  and  sell  goods  which  were  part  of  the  assigned  property,  and 
which  were  accordingly  sold  on  the  premises ;  and  that,  under  a  mistake  of  the  law, 
they  paid  rent  to  the  landlord  for  the  half  year  in  which  the  assignment  took  place. 

Assumpsit  for  use  and  occnpation  of  a  dwelling-honse  and  land.  Plea,  that 
the  defendants  did  not  use  and  occupy,  &c.  The  particular  of  demand  was  for 
rent,  from  December  25th,  1832,  to  March  25th,  1884,  of  premises  formerly 
occapied  by  George  Hawkins,  and  since  by  the  defendants,  assignees  of  G.  U. 
On  me  trial  before  Lord  Denman,  0.  J.,  at  the  Hampshire  summer  assizes,  1834, 
the  material  facts  appeared  to  be  as  follows : — ^Hawkins  took  the  premises  of  the 
plaintiff  from  year  to  year,  commencing  at  Midsummer,  1831,  at  a  rent  payable 
quarterly,  under  a  written  agreement.  He  carried  on  business  as  a  grocer  m  the 
house,  and  underlet  the  land.  In  1832,  being  in  difficulties,  he  executed  a  deed 
of  assignment  to  the  defendants  of  all  his  stock  in  trade,  household  goods,  debts, 
estate  and  effects,  in  trust  to  sell  for  the  benefit  of  his  creditors.  No  express 
mention  was  made  in  the  deed  of  his  interest  in  the  premises  demised  to  him  by 
the  plaintiff.  The  defendants  executed  the  deed  on  the  20th  of  December,  1832. 
Hawkins's  family  continued  on  the  i>remi8es  a  short  time  after  the  assignment, 
canying  on  the  business  and  accounting  to  the  defendants.  On  the  22d  (Haw- 
kins  and  his  family  haying  then  gone  away)  the  assienees  put  in  a  shopman  who 
oontinned  to  carry  on  the  business,  accounting  to  them,  for  about  a  week.  No 
new  stock  came  in.  On  the  29th  the  shop  was  shut  up ;  but  the  man  slept  at 
*6601  ^^  house  for  the  purpose  of  taking  care  of  *the  goods,  till  the  following 
-*  February,  when  the  property  remaining  on  the  premises  was  sold  by 
auction,  by  Kennett's  order.  On  the  19th  of  March,  1838,  Kennett  wrote  to 
the  plaintiff  as  follows : — '^  Sir,  I  beg  to  say  I  am  prepared  to  settle  the  half 
year's  rent  for  Hawkins's  house,  which  the  trustees  consider  themselyes  ac- 
countable for :  please  say  if  I  shall  wait  on  you  this  morning,  or  whether  you 
wish  to  go  into  the  house  before  I  deliyer  you  the  keys.  I  am,^  &c.  The  plain- 
tiff wrote  in  reply  (March  19th),  that  he  was  ready  to  receiye  the  rent,  but  had 
nothing  to  do  wiUi  the  keys  till  Midsummer,  1834.  He  added,  in  another  note 
on  the  same  day,  *^  I  bieff  leaye  to  inform  you  that  if  the  trustees  see  fit 
(any  time  betwixt  this  and  Saturday)  to  offer  an  acceptable  proposal,  I  may 
thereby  be  induced  to  relieye  them  yenr  considerably  as  to  the  tenancy  with 
whioh  they  haye  burthened  themselyes.''  On  the  23d,  Kennett,  haying  in  the 
mean  time  tendered  the  keys,  which  were  refused,  wrote  as  follows :  "  Dear  Sir, 
not  haying  an  opportunity  of  consulting  my  partner  trustee  on  the  subject  of 
replying  to  your  proposition,  I  take  upon  myself  to  offer,  for  the  trustees,  half  a 

{MIT's  rent,  without  prejudice,  in  lieu  of  holding  possession  such  time  as  they  may 
e  liable."  On  the  26th^  the  plaintiff  not  haying  agreed  to  this  proposal,  Kennett 
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jMtid  the  rent  up  to  that  day,  and  tendered  the  keys,  which  were  again  refosel  On 
the  29th  of  Jannary,  1834,  the  plaintiff's  solicitor  gave  notioe  to  the  defendant^B 
to  repair  the  premises,  threatening  an  action  if  any  damage  ensued  for  non- 
repair. 

King,  the  auctioneer  who  sold  the  goods  by  order  of  Kennett,  stated  that,  a 
few  days  before  they  were  sold,  the  pluntiff  told  him  that  the  premises  were  for 
sale,  and  asked  him  to  procure  a  purchaser ;  and  he  further  ^deposed,  r#ggt 
that  in  January,  1834,  in  a  eonversation  respecting  the  sale  of  them,  the  >- 
plaintiff  gave  King  the  selling  price,  but  desired  him  to  keep  secret  his  having 
done  so. 

On  behalf  of  the  defendants,  it  was  first  contended  that  there  must  be  a  non* 
suit,  inasmuch  as  the  general  words  used  in  the  deed  of  assignment  were  not 
sufficient  to  pass  Hawkins's  interest  to  the  assignees ;  in  answer  to  which  Carter 
V.  Wame,  M.  &  M.  479,  was  cited.  The  defendants'  counsel  then  submitted  to 
the  jury  that  no  sufficient  eyidence  appeared  of  an  occupation,  or  contract  to 
occupy-  The  Lord  Chief  Justice,  after  observing  that  there  was  no  eyidence  of 
an  actual  occupation,  except  the  sending  in  of  a  imopman  by  Kennett  for  a  week, 
left  it  to  the  jury  to  say  whether  there  had  been  a  contract  by  which  the  de> 
fondants  had  adopted  the  tenancy.  He  explained  this  by  asking  whether  the 
jury  thought  the  defendants  had  so  conducted  themselves  as  to  lead  the  plaintiff 
reasonably  to  believe,  and  whether  he  did  believe,  that  they  intended  to  oecome 
tenants  upon  the  terms  of  Hawkins's  agreement;  and  he  relied  strongly  upon 
King's  evidence  of  the  conversation  in  1834,  as  showing  that  this  was  not 
really  the  plaintiff's  own  understanding  of  the  transaction.  The  defendants  hid 
a  verdict. 

Colertdge,  Seijt.,  in  the  ensuing  term,  moved  for  a  new  trial  on  the  ground 
of  misdirection.  The  question  upon  the  evidence  was  not,  whether  the  parties 
considered  themselves  as  entering  into  a  particular  contract,  but,  whether,  if  the 
jury  believed  the  evidence,  the  conduct  of  the  defendants  had  not  amounted  to 
an  actual  taking  *of  possession :  Thomas  v,  Pemberton,  7  Taunt  206,  nAf*a 
Hanson  v.  Stevenson,  1  B.  &  Aid.  303,  Clark  p.  Hume,  Ry.  &  M.  207.  ^^^^ 
[Taunton,  J.  The  case  of  assignees  of  a  bankrupt  does  not  illustrate  the  pre- 
sent, because  they  are  enabled  by  statute  to  elect  whether  they  will  accept  a  lease 
held  by  the  bankrupt.]  The  difference  is  in  favour  of  the  plaintiff.  A  rule 
nisi  was  granted,  against  which 

Barstow  now  showed  cause.  The  direction  was  right.  No  term  vested  in 
the  assignees  by  the  deed  of  assignment ;  that  made  no  mention  of  the  leasehold 
interest,  or  of  any  thing  to  be  done  by  the  assignees  except  selling  the  stock. 
Nor  was  there  any  term,  which  could  vest  by  the  deed.  j[LittIiEI)ALE,  J.  A 
tenancy  from  year  to  year  is  a  term.]  But,  at  all  events,  it  was  for  the  plaintiff 
to  show  that  the  defendants  had  done  some  act  which  amounted  to  a  substitation 
of  themselves  for  Hawkins.  (He  then  commented  on  the  facts,  with  refotence 
to  this  point.)  [Patteson,  J .  Assuming  that  the  legal  interest  once  passed 
to  the  defendants,  is  there  any  authority  to  show  that  trustees  for  the  benefit  of 
creditors  may  elect  to  take  or  refuse  a  lease,  like  aasfgnees  of  a  bankrupt  ?  Lord 
Denman,  C.  J.,  referred  to  the  summiuff  up  of  Lord  Tenterden  in  Carter  v. 
Wame,  M.  &  M.  481,  as  recognizing  such  a  right.]  In  the  present  deed  the 
conveyance  is  only  of  stock,  goods,  and  debts,  specificallv,  the  mention  of  these 
being  followed  by  general  words.  At  most  it  can  only  be  said  that  this  might 
or  might  not  pass  tne  leasehold  interest  The  jury  were  to  say  whether  or  not 
the  assignees  meant  to  accept :  they  had  done  no  act  of  acceptance,  and  there 
was  strong  evidence  that  the  *pbiintiff  did  not  believe  them  to  have  p^aq 
adopted  the  tenancy.  The  whole  difficulty  upon  the  defendante  arises  L^^^ 
from  their  having  honestly  paid  their  rent  up  to  Lady-day,  which  they  wore  not 
bound  to  do. 

Manning,  contra  The  defendants  have  decided  this  case  against  themaelves, 
by  paying  the  rent  to  Lady-day,  1838.    The  words  of  the  assignment  do  not 
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materially  differ  from  those  of  the  deed  in  Carier  v.  Wame^  M.  &  Bf .  479,  which 
was  held  clearly  sufficient  to  pass  the  leasehold  property;  and  the  case  was  cited 
to  this  point  at  the  trial.    But  the  assumption  oi  Lord  Tenterden  there;  that 
trustees  to  whom  a  term  passes  by  such  a  deed  have  the  same  power  of  accept- 
ing or  refusing  the  term  with  assignees  of  a  bankrupt,  is  questionable.    At 
common  law,  a  term  assigned,  as  in  this  case,  Tests  in  the  assignee  unless  dis- 
claii&ed.     But  the  interest  which  assijniees  of  a  bankrupt  fake  is  not  at  common 
law,  nor  does  it  result  from  the  act  of  an  assignor.     The  statute  law  takes  the 
property  out  of  the  bankrupt,  and  vests  it  in  the  assignee,  sub  modo.   The  object 
for  which  it  vests,  namely  a  rateable  distribution  for  the  benefit  of  creditors,  is 
defined  by  the  act  itself.     The  assignees  are  not  bound  to  accept  a  propertv  not 
available  for  that  object ;  as  is  cleany  the  case,  for  example,  where  the  bauKrupt 
is  oblisee  of  a  bond  for  the  benefit  of  another  person :  so  it  is  also  if  the  property 
would  be  damnoso  hsereditas ;  and  the  assignees  are  allowed  a  reasonable  time  to 
ascertain  whether  it  would  be  so  or  not.    These  are  statutory  rules,  and  do  not 
apply  to  the  case  of  trustees  for  the  benefit  of  creditors.    And,  even  if  they  did, 
^641   ^^^  trustees  *in  this  case  have  taken  the  property  to  themselves.    The 
J   auction  in  February,  1883,  was  not  for  the  purpose  of  ascertaining 
whether  the  lease  could  be  rendered  profitable,  but  for  tnat  of  selling  the  stock. 
The  house  was  used  then  by  the  trustees,  as  a  warehouse  for  the  goods.     And 
farther,  Lord  Tenterden's  language  in  Carter  v.  Wame,  M.  &  M.  482,  b  that, 
if  assi^ees  have  acted  '^  so  as  to  render  the  premises  of  less  value  to  the  land- 
lord, they  must  be  considered  as  having  taken  to  them  /'  which  means,  not  if 
the  assignees  have  damaged  the  premises,  but  if  they  have  done  any  thing  by 
which  the  landlord  is  put  in  a  worse  situation  as  to  the  disposal  of  them.    Here 
the  landlord  would  have  been  in  a  better  situation  for  obtaining  a  new  tenant,  if 
the  defendants  had  given  up  the  premises  at  Christmas,  1832,  by  which  time 
theymieht  have  ascertiuned  that  it  would  not  suit  them  to  continue  the  holding. 
Even,  tnerefore,  if  the  present  conveyance  had  stood  upon  the  footing  of  an 
assignment  in  bankruptcy,  the  defendants  would  have  been  liable.    But  in  this 
case  the  effect  of  the  assignment  would  have  been,  without  any  act  on  the  part 
of  the  assignees,  to  vest  the  property  in  them  until  disclaimer,   ^nd,  supposing 
that  a  disclaimer  might  be  made  in  the  informal  manner  here  attempted,  a  man 
cannot  disclaim  a  property  in  part,  and  adopt  it  in  part,  as  the  defendants  seek  to 
do  here.     The  property  having  vested  in  tnem  by  the  deed,  they  have  sold  the 
goods  and  used  the  premisiss  for  the  purpose  of  the  sale.  They  have,  then,  taken 
to  the  premises;  and  they  have  rendered  themselves  liable  in  an  action  for  use 
and  occupation.    [Lord  Denman,  C.  J.    Suppose  Kennett  had  saidj  ^^  I  will 
*6651  ^^^  °^^  servant  to  the  premises,  and  he  will  look  after  the  *sale/'  and 
•■   that  had  been  done  with  the  landlord's  consent,  would  it  have  been  a 
taking  possession  ?    What  passed  here  is  equivalent  to  that.    A  sale  of  goods 
by  auction  upon  the  premises  is  a  proceeding  well  known.     Patteson,  J.    In 
Carter  v.  Wame,  Lord  Tenterden  thought  the  terms  of  the  deed  sufficient  to  pass 
the  lease ;  but  still  that  it  was  a  question  of  fact  for  the  jury,  whether  the  de- 
fendants had  so  dealt  with  the  property  as  to  make  themselves  assignees  of  it. 
According  to  you,  the  interest  vested  in  .the  assignees  by  the  mere  assignment, 
80  that  covenant  would  have  lain  against  them  if  the  lease  had  been  by  deed : 
whether  use  and  occupation  lies  is  a  different  question.]    The  doctrine  of  Lord 
Tenterden  in  Carter  v,  Wame,  M.  &  M.  480,  was  new,  and  contrary  to  the  now 
recognized  principles  of  law.     It  was  not  questioned,  because  the  general  effect 
of  we  summing  up,  and  the  verdict,  were  in  favour  of  the  party  who  would 
otherwise  have  taken  the  objection. 

LiTTLEDALS,  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  I 
with  Mr.  Manning^  a^e  that  an  assiffument  at  common  law  char|;es  the 
assignee  with  the  premises  unless  he  disclaims.    But  the  question  here  is,  who- 
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ther  811  aedoB  for  use  and  occupation  liee.(a)  The  defeadantB  beeMneawngPftee 
of  a  yearly  term  in  the  premises,  but  did  they  actually  enter  and  takepossesBion? 
Mr.  Manning  contends  that  they  did  so ;  but  it  was  a  question  for  the  jury, 
whether  in  fact  they  occupied  the  premises  as  tenants,  or  merely  for  the  purpose 
of  sdling  *the  goods.  If  they  took  to  the  premises  under  the  assign-  mm 
menty  ^ae  and  occupation  lies ;  if  they  merely  used  them  to  sell  the  ^ 
ffoods,  it  does  not  necessarily  follow,  in  point  of  law,  that  they  are  liable  in  this 
xorm  of  action.  Perhaps  an  action  of  debt  might  lie,  the  declaration  stating  that 
the  term  was  assigned  to  the  defendants;  but,  in  an  action  for  use  and 
occupation,  it  must  be  shewn  that  the  defendants  in  &ct  occupied.  The  ques- 
tion was  for  the  jury,  and  was  rightly  left. 

Patteson,  J.  1  am  of  the  same  opinion.  It  is  not  neceessary  to  say  whe- 
ther by  this  deed  the  term  became  yested  in  the  assignees  unless  thej  disclaimed ; 
or  whether  the  opinion  of  Lord  Tenterden,  as  to  the  yesting  of  a  term  under 
such  circumstances,  be  a  wrong  one ;  though  it  is  a  new  proposition  to  me,  that, 
where  property  is  assigned  by  deed  to  a  trustee,  the  assignee  can  repudiate  it. 
But  I  yiew  this  as  the  case  of  an  action  for  use  and  occupation.  No  person  can 
be  sued  in  that  form  who  does  not  use  and  occupy.  Perhaps  an  action  of  debt 
might  be  maintained  as  has  been  suggested  by  my  brother  Littledale;  but  not 
an  action  for  use  and  occupation,  unless  an  actual  occupation  were  proved. 
That  was  a  question  for  the  jury.  And,  as  to  the  facts  (bis  lordship  here 
commented  on  the  eyidence,  and  stated  that,  in  his  opinion,  the  act6  of  the  de- 
fendants, as  proyed,  were  most  reasonably  attributable  to  the  intention  of  makin| 
what  they  could  of  the  »>od8.)  Then,  was  the  case  properly  leil  to  the  jutjT 
I  see  no  misdirection.  My  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether 
the  defendants  had  held  themselyes  out  to  the  plaintiff  as  intending  to  continue 
the  tenancy  on  the  former  terms ;  and  whether  the  plaintiff  so  understood  their 
intention.  *If  possession  was  taken  by  them  on  such  an  understanding,  r^^^y 
a  new  tenancy  was  commenced,  independent  of  the  assignment;  and  if  '- 
they  occupied  on  such  a  tenancy,  they  could  not  giye  up  the  term  without  notice 
to  quit.  It  has  been  urged  that  the  question  to  the  jury  should  have  been, 
whether  the  conduct  of  the  defendants  did  not  amount  to  an  actual  taking  of 
possession.  If  it  mean,  whether,  in  point  of  law,  the  result  of  their  condact 
was  not,  such,  the  question  was  not  for  a  jury.  If  it  mean,  whether  the  parties 
80  understood  the  transaction,  that  question  was,  in  effect,  left.  On  the  ques- 
tion as  to  use  and  occupation.  Nation  v,  Tozer,  1  Cro,  M.  &  R.  172,  4  Tyr.  661, 
is  a  strong  authority.  There  it  was  held  that,  although  one  executor  had  entered 
and  taken  possession,  his  co-executors  was  not  liable  in  action  for  use  and  occu- 
pation, no  occupation  in  fiict  being  proyed  against  him,  and  the  act  of  one  exe- 
cutor not  being  for  this  purpose  the  act  of  both. 

Williams,  J.  I  am  of  the  same  opinion.  The  case  was  submitted  to  the 
juin^  perhaps  more  fayourably  to  the  plaintiff  than  was  necessary. 

Lord  DsNMAN,  C.  J.  It  gives  me  great  satisfaction  that  we  are  enabled  to 
maintain  this  yerdict,  because  otherwise  the  plaintiff  would  take  an  undue  ftd- 
yantage  of  yery  honourable  conduct  on  the  part  of  the  defendants.  Thej  took 
the  premises  only  for  the  purpose  of  selling  the  goods.  Their  letter  to  the 
plaintiff,  offering  the  rent  and  keys,  was  written  under  a  mistake  of  the  law ; 
and  he  in  his  answer  should  have  informed  them  of  their  *error.  The  r«^ 
action  is  brought,  without  any  ground,  for  use  and  occupation  during  a  '' 

Sitiod  in  which  the  defendants  did  not  occupy.    It  is  an  unrighteous  attempt. 
he  rule  must  be  discharged.  Bule  discharged. 

(a)  The  learned  Jadge  here  referred  to  a  case,  as  illnstratiye  of  the  present,  where  &n 
action  was  bronght  against  assignees  of  a  bankrupt,  upon  their  continuance  of  a  posses- 
sion begun  by  another  person ;  probably  Naish  v,  Tatlock,  2  H.  B.  319. 
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COPELAND  against  NEVILL.     Thuraday,  June  11, 

To  obtain  an  order  for  entering  an  appearance  under  stat  2  W.  4,  c.  39,  g.  3,  it  is  not  snf- 
fleient  to  state  on  affldayit  that "  diligent  inquizy"  has  been  made  to  find  the  defendant 
and  his  proper^;  bnt  the  waj  in  whidi  InquirT'  has  been  made  must  be  described,  to 
satisfy  the  Court  that  proper  means  have  been  used  to  serve  and  ezecate  the  "writ. 

S.  B.  Harbison  moyed  to  enter  an  appearance  for  the  defendant,  nnder  stat. 
2  W.  4y  0.  39, 8.  3.  It  was  stated  on  affidavit  that,  a  distringas  having  issued 
against  the  defendant  to  compel  his  appearanoe  in  the  suit,  an  officer  of  the 
sheriff  of  Middlesex  went  to  a  house  which  he  understood  to  be  the  dwelling-house 
of  the  defendant,  for  the  purpose  of  executing  the  writ,  and  was  inform^  by  a 
man  servant  on  the  premises  that  Uie  defendant  and  his  family  had  recently  left 
the  house,  and  that  there  were  no  effects  or  property  belonging  to  the  defendant 
on  the  premises.  The  officer  deposed  that  he  had  made  *'  duigent  inauiry''  to 
find  the  defendant,  in  order  to  serve  him  with  a  copy  of  the  writ ;  out  was 
unable  to  find  him,  or  discover  his  abode,  or  any  goods  or  chattels  belonging  to 
him.  The  sheriff  returned  non  est  inventus,  and  nulla  bona.  The  clerk  to  the 
plaintiff's  attorney  deposed  that  he  believed,  from  information  he  had  received, 
that  the  defendant  had  absconded  to  avoid  proceedings  at  law  by  his  creditors. 
No  appearance  had  been  entered  in  this  action.  ' 

LiTTLEDALE,  J. (a)  An  affidavit  of  <<  diligent  inquiry^'  is  not  sufficient ;  that 
oiOQ^-i  is  merely  leaving  it  to  the  conscience  *of  the  deponent.  He  should 
-■  shew  that  he  has  inquired  at  the  twopenny  and  general  post  offices,  the 
butcher's,  baker's,  and  so  on. 

Patteson,  J.  Applications  are  frequently  made  to  me  on  such  affidavits; 
but  I  always  reject  them. 

Williams,  J.  concurred.  Bule  refused.(a) 


MABTHAWORLEYa^ains<  HARRISON  and  BLACK.    Friday,  June  12. 

1.  By  an  instrnment  in  writing,  the  two  defendants  jointlj  and  separately  promised  to 
pay  to  plaintiff,  or  order,  60^.  bj  instalments  for  value  received ;  and  it  was  declared 
that  it  was  intended,  by  the  receivers  and  givers  of  that  note  ofkandj  that  all  instalments 
shoold  cease  at  plaintiff's  death.  Plaintiff  declared  in  assumpsit,  the  first  count  being 
on  tiie  instrument,  and  calling  it,  in  the  declaration,  an  agreement  or  instrument  in 
writing,  except  where  the  above  language  of  the  instrument  itself  was  set  out  in  the 
declaration.  Defendants  pleaded  that  thej  did  not  make  the  promissocy  note  men« 
tioned  in  the  first  count,  as  there  alleged:  Held,  that  the  instrument  was  not  a  promis- 
sory note,  as  it  created  only  a  contingent  liabilitj ;  that  the  language  used  in  the  decla- 
ration did  not  authorise  the  defendants  to  call  it  a  promissory  note ;  and,  consequently, 
that  the  plea  was  bad  on  special  demurrer. 

2.  There  was  a  second  count  on  an  account  stated.  The  defendants  pleaded  first  as 
above,  without  commencing  the  plea  b.v  actionem  non,  or  expressly  confining  it  to  the 
first  count  (except  by  the  language  of  the  traverse  as  above) ;  and  they  also  pleaded  to 
the  last  count  expressly.  Semble,  per  Littledale  and  Patteson,  Js.,  that  the  first  plea 
was  in  form  pleaded  to  the  whole  declaration,  and  was  therefore  bad  for  not  answering 
the  second  count. 

Assumpsit.  The  first  count  stated  that  whereas,  by  a  certain  agreement  or 
instrument  in  writing,  made  heretofore,  to  wit.  14th  of  May,  1832,  and  dated 
that  day,  the  siud  defendants  j  ointly  and  separately  promised  to  pay  unto  the  plain- 
tiff or  her  order  the  sum  of  50^.,  in  the  parts  and  proportions,  on  the  several 
days,  and  at  the  times,  thereunder  mentioned,  being  for  value  received  by  sundry 

ia)  Lord  Denman,  0.  J.  had  left  the  Oourt. 
b)  See  Sanderson  v.  Bourn,  2  Oro.  k  H.  516. 
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boti8eWlcl  jgoods,  &o.,  specified  in  an  inventory,  &o.  thereunto  annexed,  by  way 
of  instahaenta,  *in  manner  and  form  following,  that  ia  to  say,  the  sum  m^^ 
of  5^.,  part  of  the  said  sum  of  50^,  at  or  on  the  Tl  th  day  of  October  then  ^ 
Dext  ensuing  the  day  of  the  date  thereof;  the  farther  sum  of  5^.,  other  part  of  the 
like  sum,  at  or  on  the  5th  day  of  April,  1833,  (and  so  on  by  half-yearly  instalments 
of  5Z.  every  6th  of  April  and  11th  of  October  5)  and  the  further  sum  of  51., 
other  and  remaining  part  of  the  like  sum  of  50/.,  at  or  on  the  6th  day  of  April, 
1837 ;  "  but  nevertheless  it  was  by  the  said  agreement  or  instrument  declared, 
that  it  was  thereby  considered  and  fully  intended,  both  by  the  receiver  as  well 
as  the  givers  of  that  note  of  hand,  that  all  installed  payments  thereupon  what- 
soever, from  and  immediately  after  the  decease  of  the  said  plaintiff,  should  cease 
and  become  null  and  void  to  all  intents  and  purposes,  against  the  executors,  ad- 
ministratozs,  representatives,  or  relatives  of  the  said  plaintiff,  in  respect  to  ber 
personal  estate,  as  well  as  all  offsets  named,  stated,  and  contained  in  the  said  in- 
ventory, and  that  no  claim  should  be  made  or  had  thereupon ;"  as,  by  the  said 
agreement  or  instrument,  reference,  &c. :  and  the  said  agreement  or  instrument 
being  made  as  aforesaid,  afterwards  to  wit,  &c.  in  consideration  of  the  premises, 
and  that  the  said  plaintiff,  at  the  request  of  the  said  defendant,  had  then 
promised  the  said  defendant  to  perform  and  fulfil  the  said  agreement  or  instni- 
ment  in  all  things  on  her  part  to  be  performed  and  fulfilled  (mutual  promises  ;| 
breach,  non-payment  of  the  instalments  which  by  and  according  to  the  said 
agreement  or  instrument  respectively  became  due  and  were  to  be  paid  on  the  6th  of 
April  and  11th  of  October,  1834,  contrary  to  the  tenor  and  effect  of  the  said 
agreement  or  instrument,  and  of  the  said  promise  *of  the  said  defend-  n^^i 
ants.    Second  count,  on  an  account  stated.  ^ 

Plea.  The  said  defendants,  by  F.  J.  their  attorney,  say  that  the  said  defendants 
did  not  make  the  said  supposed  promissory  note  in  the  said  first  count  mentioned, 
in  manner  and  form  as  the  plaintiff  hath  in  the  said  first  count  alleged  (conclu- 
siou  to  the  country ;)  and  as  to  the  said  last  count  of  the  said  decmration,  &c. 
(non  assumpsit.) 

The  plaintiff  demurred  specially  to  the  first  plea,  assigning  for  causes,  that 
the  said  plea,  not  being  otherwise  expressed,  and  not  being  pleaded  as  to  any 
particular  couqt  or  part  of  the  declaration,  is  to  and  must  1^  deemed  and  taken 
as  pleaded  to  the  whole  of  the  said  declaration,  and  in  bar  of  the  whole  action ; 
whereas  that  plea  would  at  the  most  be  an  answer  only  as  to  the  first  count  of 
the  said  declaration.  And  also  that  the  defendants  have  in  that  plea  alleged  that 
they  did  not  make  the  said  supposed  promissory  note  in  the  said  first  count  men- 
tioned, whereas  that  count  does  not  mention  any  promissory  note,  but  is  a  count 
upon  the  agreement  or  instrument  in  writing  therein  mentioned,  and  which 

rement  or  instrument  is  not,  nor  can  it  operate  as,  a  promissory  note ;  and 
that  the  said  plea  purports  to  take  issue  upon  a  certain  fact,  but  which  faet 
is  not  alleged  in  the  said  first  count  of  the  said  declaration.  Joinder  in  dema^ 
rer.    Issue  was  joined  on  the  second  plea. 

Wightman  in  support  of  the  demurrer.  First,  the  first  plea  is  pleaded  to  the 
whole  declaration,  but  offers  no  answer  to  the  second  count.  Secondly,  it  offers 
no  answer  to  the  first  count ;  for  it  merely  denies  the  ^''making  of  tlie  r^j2 
promissory  note  mentioned  in  the  first  count,  whereas  the  first  count  ^ 
mentions  no  promissory  note,  nor  is  the  instrument  there  described  in  effect  a 
promissoi^  note,  because  the  payments  are  contingent  upon  the  continuance  of 
the  life  of  the  plaintiff;  Carlos  v,  Fancourt,  5  T.  K.  482,  Eoberts  v,  Peake,  1 
Bur.  823,  Leeds  v,  Lancashire,  2  Campb.  205,  Williamson  v.  Bennett,  2  Campb. 
417,  Kmgston  v.  Long,  Bayley  on  Bills,  p.  16,  not.  (30,)  r5th  ed.),  Bolton  v. 
Dufldale,  4  B.  &  Ad.  619.  The  principle  was  also  admittea  in  the  judgment  in 
Bichards  v.  Richards,  2  B.  &  Ad:  454.    This  is  a  mere  agreement. 

Miller  oontri.  first,  the  rule  of  Hil.  4  W.  4,  General  Rules  and  Regula- 
tions, 9,  5  B.  &  Ad.  v.,  does  not  make  the  first  plea  a^plea  to  both  counts,  but 
to  the  whole  cause  of  action  contained  in  that  count  which  the  plea  professes  to 
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aoswer.  Now  the  travene  here  is  expressly  of  the  fiiot  alleged  in  the  first  eotmt. 
The  onlj  objeet  of  the  role  iras,  that  the  partv  might  know  what  his  adversary 
professed  to  answer :  that  is  not  left  in  donbt  here ;  especially  as,  npon  looking 
at  the  whole  record  (which  may  be  done  to  explain  the  meaning  of  an  allega- 
tion}) a  separate  answer  appears,  in  the  second  plea,  to  the  second  count. 
Secondly,  if  the  instrument  be  not  technically  a  promissory  note,  ^though  it 
may  be  observed  that  the  contingency  was  one  npon  which  the  liability  was  to 
cease,  not  to  arise)  still  the  first  plea  snffieiently  trayerees  the  allegation  in  the 
first  count.  It  may  be  admitted  that  the  plaintiff  was  not  bound  to  treat  it  as 
^gyo-i  B  technical  promissory  note ;  but  the  plea  does  *not  necessarily  mean  that  ^ 

-^  it  is  60.  In  the  body  of  the  instrument  itself  it  is  called  a  note  of  hand ; 
and  it  dearly  contains  a  promise.  To  a  reasonable  intent,  the  plea  sufficiently 
traverses  the  cause  of  action. 

Wighiman  in  reply.  First,  the  mle  Hil.  4  W.  4^  General  Rules  and  Be- 
golations,  9,  5  B.  &  Ad.  v.,  is  express :  the  formal  parts  of  the  ancient  intro- 
duction to  a  plea  not  being  introdaced,  the  plea  must  be  understood,  not  being 
otherwise  expressed,  to  be  in  bar  of  the  whole  action.  [Patteson,  J.  But, 
looking  at  the  whole  language  of  the  rule,  is  not  the  sense  of  it  that  the  plea 
shall  ^  held  to  be  in  bar  of  the  whole  count  to  which  it  is  pleaded  ?  There 
was  a  case  to  that  effect.(a)  I  can,  however,  conceive  a  case,  for  instance, 
where  there  might  be  two  counts  on  the  same  policy  of  insurance,  in  which  a 
plea,  that  the  defendant  did  not  make  the  policy  in  the  first  count  mentioned, 
might  be  an  answer  to  the  whole ;  and  from  this  it  seems  to  follow,  that  the 
knguaffe  of  the  plea  here  does  not  confine  the  answer  to  the  first  count] 
The  objection  then  rests,  not  on  the  new  rules,  but  on  the  plea  being 
not  confined  by  its  form  or  matter  to  the  first  count,  yet  affording  an  an- 
swer to  the  first  count  only.  The  second  plea  cannot  be  taken  into  considera- 
tion to  explain  the  first.  Secondly,  the  defendant  ought  to  have  followed  the 
language  of  the  declaration,  unless  the  legal  effect  justified  a  variation  from 
it,  which  is  not  the  case  here.  It  is  not  necessary  to  consider  whether,  on 
general  demurrer,  the  plea  might  not  have  been  supported :  it  is  clearly  infor- 
mal ;  and,  as  such,  bad  on  special  demurrer. 

^Y4i  *LiTTii£DAiiE,  J.(i)  As  to  the  first  objection,  I  am  disposed  to  think 
->  that  the  first  plea,  though  it  expressly  refers  to  the  first  count,  and  an- 
swers that  only,  is  pleaded  to  the  whole  dedsration.  But  on  this  point  I  give 
no  opinion,  for  I  have  no  doubt  on  the  second.  The  declaration  does  not  call 
the  instrument  a  promissory  note,  nor  does  the  plaintiff  say  that  the  defendants 
made  any  promissory  note.  It  is  true  that  in  the  instrument  itself  the  words 
"  note  of  hand''  are  used,  and  it  is  said  also  that  the  defendants  "  promised  to 
V^J'/'  but  the  declaration  sets  the  whole  out,  and  it  then  appears  to  be  on  a 
coatinffency.  It  has  been  remarked  that  the  contingency  was  one  upon  which 
the  liability  was  to  cease,  not  to  urise ;  but  that  is  the  same  thing ;  it  is  not  an 
engagement  to  pay  at  all  events.  *  The  calling  it  a  ^^  note  of  hand''  is  nothing : 
we  see  that  it  is  not  the  instrument  which  is  technically  called  a  promissory 
note.  The  plea  therefore  denies  a  fact  which  is  not  in  issue  at  all.  If  this  be 
merely  an  agreement,  the  defenduits  had  no  right^  by  their  plea,  to  put  such  a 
technical  construction  on  it. 

Patteson,  J.  The  instrument  makes  the  instalments  payable  on  a  contin- 
geney :  it  might  have  happened  that  not  one  farthing  might  have  become  due, 
as  if  the  plaintiff  had  died  between  the  14th  of  May,  1832,  and  the  11th  of  Oc- 
tober following.  That  is  clearly  a  contingent  liability ;  u&d  the  instrument  is 
therefore  not  a  promissory  note.  Then  is  it  so  called  in  the  declaration  ?  No. 
That  is  studiously  avoided,  except  where,  from  the  necessity  of  following  the 
language  of  the  instrument,  the  words  <<  note  of  hand"  are  used.    Then  the 
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tret  iplea  *t»jB  that  the  defendants  did  not  make  the  said  pronuaaorj  p^r 
note  in  manner  and  form  as  the  plaintiff  hath  in  the  first  oonnt  alleged;  *• 
but  the  first  count  oontuns  no  such  allegation :  the  plea  therefore  tenders  no 
issue  on  any  allegation  in  the  declaration.  As  to  the  other  objection^  I  wish 
not  to  be  supposed  to  think  that  it  is  not  a  flood  ground  of  special  demnxver ; 
since,  if  the  first  were  the  only  plea  on  record,  it  could  hurdl  j  be  considered  so 
necessarily  confined  to  the  first  count,  as  that  the  plaintiff  mkht  sign  judgment 
for  want  of  a  plea  to  the  second.  I  can  conceive,  though  witn  some  difficulty, 
a  case  in  which  a  plea,  in  the  same  form  as  the  first  plea  here,  would  answer 
more  counts  than  one. 

Williams,  J.  As  to  the  first  objection ;  the  language  of  the  instrument 
oertainly  is,  that  the  defendants  jointly  and  separately  promised  to  pay  (which 
is  the  common  form  of  a  promissory  note),  and  the  instrument  is  called  '<  a  note 
of  hand ;"  this  expression  is  not  given  in  the  declaration,  but  in  the  instrument 
itself  which  is  there  set  out.  The  defendants  assume  that  they  have  a  right 
to  call  this  a  promissory  note.  Taking  the  instrument  altogether,  the  mmiey  is 
payable  upon  a  contingency.  The  first  plea  follows  neither  the  language  of 
the  instrument,  nor  the  description  of  it  given  in  the  declaration.  As  to  the 
other  point  on  which  my  learned  brothers  entertain  a  doubt,  I  shall  decline 
giving  any  opinion.  Judgment  for  the  plaintiffl 
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It  is  not  necessary  to  revire  a  judgment  by  scire  facias  for  the  purpose  of  issaing  ezecn- 
tion  after  a  year  and  a  day,  where  the  ezecation  has  been  suspended  by  agreement  of 
the  parties. 

Such  agreement  sufficiently  appears,  where  the  judgment  is  upon  a  warrant  of  attorney 
dated  June,  1824,  empowering  the  plaintiff  to  enter  up  judgment  at  his  pleasure,  but 
stating,  in  the  defeasance,  that  the  warrant  of  attorney  is  given  to  secure  payment  of  a 
certain  sum,  with  costs  of  Judgment  if  signed,  on  the  6th  of  December,  1826. 

A  RULE  nbi  was  obtained  for  setting  aside  the  exeoution  issued  against  th^ 
defendant  upon  judgment  on  a  warrant  of  attorney,  and  for  discharging  him  out 
of  custody.  The  warrant  of  attorney  was  dated  June  5th,  1824,  and  authorised 
the  attorneys  to  appear  for  the  defendant  as  of  the  last  preceding  or  any  subse- 
quent term,  and  thereupon  to  receive  a  declaration  and  suffer  judgment  to  be 
entered  up  against  the  defendant  at  the  suit  of  the  plaintiff  Hiscocks  and  ano- 
ther for  900^.  Judgment  was  signed,  Mav  27th,  1825.  The  defendant  was 
taken  on  a  ca.  sa.  for  360^.  on  the  5th  of  February,  1827,  and  had  remained  in 
custody  ever  since.  No  scire  facias  had  ever  issued  to  revive  the  judgment 
The  warrant  of  attorney  bore  the  following  defeasance. 

^^The  within  warrant  of  attorney  is  given  to  secure  the  payment  by  the  within 
named  William  Kemp,  his  executors  or  administrators,  to  the  within  named 
Thomas  Phipps  and  «f ohn  Hiscocks,  their  executors,  administrators  or  assigns, 
of  the  sum  of  420Z.  together  with  costs  of  judgment  if  signed,  on  the  5th  day 
of  December,  1826.  And  it  is  hereby  agreed  that  the  said  T.  P.  and  J.  H.  or 
the  survivor  of  them,  his  executors  or  administrators,  shall  be  at  liberty  to  enter 
up  judgment  hereon  at  their  pleasure,  and  in  case  of  default  in  payment  as  afore- 
said, to  issue  execution  and  levy  for  the  said  sum  of  420/.  or  so  much  as  shall 
remain  unpaid,  and  all  costs  and  expenses  whatsoever;  provided  always  that 
the  within  warrant  of  attorney  and  the  above  defeasance  are  given  and  executed, 
*and  also  accepted,  without  prejudice  to  the  suit  now  depending  in  the  nA-rn 
Court  of  Chancery,  wherein  the  said  William  Kemp  is  plaintiff  and  ■• 
Luke  Evill  and  the  said  T.  P.  and  J.  H.  are  defendants ;  provided  also  that,  if 
any  part  of  the  said  sum  of  420/.  shall  be  received  from  Sir  William  Manaell 
Baronet^  who  is  also  liable  to  part  of  the  same,  the  money  so  received  shall  be 
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deducted  from  and  allowed  to  the  said  William  Kemp  ont  of  the  sum  hereby 
eeeored/' 

The  sround  of  motion  was  that  the  judgment  ought  to  have  been  revived  by 
Bci.  fa.  before  execution  issued.  In  last  Easter  term,(a)  Sir  W.  W.  Follett 
showed  cause  against  the  rulC;  which  was  supported  by  Sir  John  Campbell, 
Attom^-Genem,  and  Helps.  The  case  is  so  roily  discussed  in  the  judgment 
of  the  Court  that  a  report  of  the  arguments  of  counsel  is  unnecessary. 

Cur.  adv.  vuU. 

Lord  Dekman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This  was  a 
motion  to  set  aside  the  execution  upon  a  judgment  signed  under  a  warrant  of 
attorney ;  and  the  only  question  was,  whether,  under  the  circumstances,  it  was 
necessary  to  have  revived  the  judgment  by  scire  facias  prior  to  the  issuing  of  the 
execution.  The  warrant  was  dated  5th  of  June,  1824;  the  defeasance  was  upon 
the  payment  of  420Z.,  with  the  costs  of  judgment  if  signed,  on  the  5th  of  i)e- 
cember,  1826.  The  plaintiffs  were  to  be  at  liberty  to  enter  up  judgment  at  their 
pleasure,  and,  in  case  of  default  in  payment  as  aforesaid,  to  issue  execution  and 
levy  for  the  said  sum,  or  so  much  thereof  as  should  remain  unpaid.  The  judg- 
^R7R1  ™^^^  ^^^  ^  ^^^  ^signed  on  the  27th  of  May,  1825,  and  the  execution 
^'®J  issued  in  February,  1827. 

For  the  plainti£&  it  was  contended  that,  whenever  the  execution  was  suspended 
beyond  the  year  and  day  after  signing  the  judgment  by  the  agreement  of  the 
parties,  the  delay  so  occasioned  would  not  compel  the  plaintiff  to  revive  the  judg- 
ment, and  that  the  facts  of  this  case  brought  it  within  that  exception  to  the 
general  rule.  The  defendant  denied  that  any  such  agreement  appeared  in  the 
case ;  and  further  that,  if  it  did,  it  could  not  waive  a  necessity  imposed  expressly 
by  statute )  the  authorities  on  which  such  a  practice  was  founded  were  asserted 
not  to  warrant  it  when  duly  examined,  and  m  particular  it  was  contended  thr^ 
the  case  of  Withers  v.  Harris,  7  Mod.  64,  was  a  decision  directly  in  point  and 
the  other  way.  We  have  looked  into  the  facts  and  the  authorities,  and  are  of 
opinion  that  on  neither  ground  is  there  any  reason  for  disturbing  the  execution. 

Upon  reading  the  warrant  of  attorney  and  the  defeasance,  it  appears  that, 
althouffh  judgment  miffht  be  signed  at  the  pleasure  of  the  plaintifEis  at  any  time 
af^  the  date  of  it,  5th  of  June,  1824,  yet  that  they  were  restrained  from  issu- 
ing execution  before  the  5th  of  December,  1826.  It  was  therefore  in  the  con- 
templation of  the  parties,  that  the  judgment  might  remain  more  than  a  year 
without  execution ;  and  that  it  might  do  so  was  a  restraint  imposed  upon  the 
plaintiffs'  right  by  the  defendant.  It  cannot  therefore  be  deniea  that  the  delay 
of  the  execution  in  this  case  was  by  agreement  with  the  defendant  at  least,  if 
not  a  term  imposed  by  him  upon  the  plaintiffii. 

*6791  *^^th  respect  to  the  practice,  it  has  long  been  clearly  understood  in 
-*  the  profession  that  <<  if  the  plaintiff  has  judgment  with  a  cesset  executio, 
or  stay  of  execution  for  a  year,  he  may  lifter  the  year  take  out  his  execution 
without  a  scire  facias,  because  the  delay  is  b^  consent  of  parties,  and  in  favour 
of  the  defendant.^'  This  b  the  language  of  Mr.  Serjt.  Williams  in  the  notes 
on  Underbill  v.  Devereux,  2  Wms.  Saund.  72  c.  not.  (4),  and  we  should  be  very 
unwilling  to  disturb,  except  on  the  clearest  grounds,  a  practice,  now  well  recog- 
nized, on  which  all  persons  have  acted  for  a  long  series  of  years,  and  neither 
unreasonable  nor  inconvenient  in  itself. 

The  objections  made  were  threefold.  First,  that  it  was  contrary  to  the  express 
provisions  of  the  statute  of  Westminster  2,  (13  Ed.  1,  stat.  1,)  c.  45.  This 
appears  to  us  to  be  a  mistake )  the  scire  facias  in  personal  actions  was  given  by 
tnat  statute  rather  in  aid  of  plaintiffs  than  in  restraint  of  them.  At  the  com- 
mon law  a  presumption  arose  from  a  plaintiff's  delay  beyond  a  year,  that  his 
judgment  either  had  been  satisfied,  or  from  some  supervening  cause  oueht  not 
to  be  allowed  to  have  its  effect  in  execution.    After  such  delay,  therefore,  he 

(tf)  Hay  13th.    Before  Lord  Denman,  0.  J.,  LitUedale,  Patteson,  and  Coleridge,  Js. 
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was  not  allowed  to  issae  exeootion  as  a  matter  of  ooone,  but  was  Adma  to  bring 
a  new  action  on  the  judgment.  The  scire  &cias,  which  had  been  in  nse  at  the 
common  hiw^  for  the  purpose  of  ezeoutinff  judgments  in  real  Action  after  a  year 
and  a  day's  delay,  was  therefore  adopted  by  the  statute  as  a  less  ezpeosiye  and 
dilatory  course  for  the  plaintiff,  and  as  equally  affording  protection  to  the  defend- 
ant, if  he  had  any  reason  to  show  why  the  execution  should  not  issue.  It  is 
not  then  in  contravention  of  the  statute,  to  hold  that  a  scire  facias,  '^given  ^^q 
in  lieu  of  the  action  on  the  judgment,  is  not  necessary,  where  such  ^ 
action  would  not  have  been  so ;  and  what  arguments  could  a  defendant  have 
used  to  induce  the  setting  aside  an  execution,  on  the  ground  of  deky,  and  the 
legal  presumption  consequent  thereon,  when  such  deUiy  was  shown  to  have  ori- 
^ated,  and  the  presumption  therefore  to  fall  to  the  ground,  by  his  own  act? 

The  second  objection  was,  that  the  case  of  Withers  v.  Harris,  7  Mod.  64,  was 
an  authority  directly  opposed  to  the  practice.  The  facts  of  that  case  axe  reported 
in  7  Mod.  thus.  <'  Judgment  was  given  in  ^'ectmeni  upon  terms,  that  there 
should  not  be  execution  until  such  a  time,  which  was  a  year  and  a  half  after. 
The  sole  question  was,  Whether  this  judgment  could  be  executed  without  a  scire 
facias  V*  and  the  report  concludes,  ^<  the  execution  was  set  aside  as  iiiegular,  and 
restitution  granted.''  There  are  seven  other  reports  of  this  case  referred  to  in 
the  margin,  one  in  the  same  volume,  page  50,  three  in  Salkeld,  1  Balk.  258, 2 
Balk.  600,  8  Salk.  819,  two  in  Holt,  Holt,  77,  265,(a)  and  one  in  Lord  Bay- 
inond,  2  Ld.  Baym.  806 :  in  no  one  of  these  is  the  hot  stated  that  the  execa- 
tion  was  stayed  on  terms,  nor  in  the  report  cited  at  the  bar  is  it  mentioned  in 
the  arguments  or  judgment.  The  point  in  discussion  was,  whether  a  scire  facias 
either  at  common  Uiw  or  by  the  statute  was  necessary  for  the  purpose  of  suing 
an  habere  facias  possesionem  in  ejectment.  It  was  admitted  that  a  scire  hc^ 
was  necessary  in  the  principal  case,  so  far  as  regarded  the  damages  to  be  levied 
by  fieri  facias;  whereas  that  point  would  have  ^b^n  equally  debateable,  if  r*^i 
the  question  had  been  what  was  the  effiact  of  the  execution  having  been  *- 
stayed  on  terms.  The  circumstances  under  which  the  delay  of  execution  had 
taken  place  were  not  even  alluded  to,  unless  Lord  Holt  was  speaking  of  them, 
when  he  said,  7  Mod.  67,  "The  party  has  delayed  himself  by  not  suing  execn- 
tion  in  time,''  language  scarcely  applicable  to  the  case  of  a  judgment  ^^ given 
upon  temu,"  which  terms  would  Ii^ve  been  wrongfolly  broken  if  the  execution 
had  been  sued  out  earlier.  It  should  be  observM,  too,  that  Lotd  Holt  in  the 
same  judgment  speaks  of  it  as  clear  law,  that  if  a  plaintiff  be  delayed  bepnd 
the  year  by  a  writ  of  error,  he  may  have  execution  after  the  year,  7  Mod.  67; 
an  undoubted  position,  which  in  truth  stands  upon  the  same  principle,  thongh 
another  and  a  wholly  unsatis&ctory  reason  is  assigned  for  it  in  some  of  the  older 
authorities. 

The  case  therefore  of  Withers  v.  Harris,  7  Mod.  64,  cannot,  when  it  comes 
to  be  examined,  be  considered  an  authority  to  shew  that  the  present  execution 
is  irregular;  but  it  may  be  conceded'  that  other  dicta,  and  even  decisions,  ma/ 
be  found  in  the  older  books,  which  cannot  easily  be  reconciled  with  the  present 
practice.  Some  such  may  be  seen  in  1  Roll.  Abr.  Execution,  Scire  Faeia^ 
(N.),  (0.),  p.  899,  and  even  in  the  commentary  of  Lord  Coke  on  the  statute,  2 
Inst.  471.  It  is  by  no  means  to  be  wondered  at  that  such  instances  should  be 
found  in  the  progress  of  the  courts  to  the  establishment  of  the  present  rale. 
But  they  will  not  be  found  on  examination  so  satisfactory  or  consistent,  as  to 
form  a  ground  for  the  court's  retracing  its  steps  at  this  time  of  day. 

The  hat  objection  was,  that  the  practice  rested  on  no  "^^ufficient  autho-  nfgi 
rity.    The  truth  is,  as  it  often  happens  in  points  of  practice,  that  the 
written  authority  for  it  is  not  so  much  to  be  found  in  any  one  or  more  ezpr^ 
decisions,  as  to  be  collected  from  the  analogies  of  other  decided  points  within 

(a\  In  the  latter  report  it  is  stated  that  the  jadgment  was  "  upon  conditional  ternSf 
kCf  out  no  other  notice  is  taken  of  the  fact. 
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the  same  prinoipla,  and  from  the  undispnted  dicta  of  coansel  orjudges^  scattered 
throngh  the  books.    Thus,  as  earlj  as  the  rei^  of  Edward  lU.,  we  find,  that 

of  a       -        -      -  - 


Teiy  early  where  the  delay  was  by  a  writ  of  error.  At  first  it  was  denied  that  ^ 
stay  of  execution  by  injunction  out  of  Chanoery  should  haye  .the  same  effect. 
Booth  V.  Booth,  6  Mod.  283;  but  in  Mitchell  v.  Cue  et  Ux,  2  Burr.  660,  good 
sense  determined  that,  being  within  the  same  reason,  the  same  rule  ought  to 
preyail,  and  a  rule  to  set  aside  an  execution  stayed  by  injunction  and  by  ob« 
taining  time  for  payment  was  discharged  with  costs.  In  Dillon  v,  Browi^  6 
Mod.  14,  where  the  suggestion  was,  t^t  it  was  agreed  between  the  parties,  at 
the  execution  of  the  warrant  of  attorney,  that  no  execution  should  be  taken  out 
till  a  year  after,  the  court  denied  neither  the  legality  nor  v^dity  of  such  agree- 
ment, but  reflected  only  <^upon  a  gentleman  at  the  bar,  who  was  said  to  be  ad- 
rieed  with  in  the  transaction,  because  the  agreement  was  not  by  deed/'  And 
in  Booth  v.  Booth,  6  Mod.  288,  before  cited,  when  the  oonnsel  for  the  execution 
argued  that,  if  the  cesset  executio  were  for  a  year  after  the  judgment,  yet  the 
♦Afi3i  pliiintiff,  within  the  next  year,  might  take  out  execution  ^without  a  soire 
J  fecias,  the  reporter  adds,  "cruod  ftiit  concessum.*' 
We  cite  these  as  specimens  of  what  may  be  found  in  the  books  on  this  sub- 
ject; but  we  pronounce  our  judgment,  that  this  execution  ought  not  to  be  dis* 
torbed,  on  the  principle  that  it  has  issued  in  accordance  with  me  practice  of  the 
courts^  long  considered  as  established,  not  inequitable  or  inconyenient  in  itself, 
nor  at  yariance  with  any  legal  principle,  statute,  or  decided  authority. 

Rule  di8charged.(a) 


The  KING  against  The  LEEDS  and  SELBY  Railway  Company.    Monday j 

June  15. 

A  rulway  company  were  empowered,  by  statatei  to  enter  upon  and  use  lands  for  the  rail- 
waj,  and  to  purchase  and  hold  lands ;  they  were  also  bonnd  to  make  such  alterations 
as  were  necessary  for  the  enjoyment  of  the  railways  then  in  nse  for  a  coal  mine  belong- 
ing to  I.,  over  the  works  of  which  the  railway  was  to  pass :  the  act  was  not  to  gire 
them  the  mines  under  any  land  purchased  by  them,  but  the  mine-owners  might  work 
them,  doing  no  damage  to  the  works  of  the  company,  or  making  good  the  same :  the 
company  was  to  compensate  any  party  interested  for  any  damage  or  inconyenience  sus- 
tained by  the  execution  of  any  of  the  works  anthorised  by  the  act;  such  compensation 
to  be  assessed,  if  necessaiy,  by  a  jury,  which  the  company  were  required  from  time  to 
time  to  snmmon,  and  which  should  assess  compensation  for  damages  already  sustained, 
and  for  future,  temporary,  perpetual  or  recurring  damages* 

I.,  being  owner  of  land  over  the  said  coal  mine,  and  which  land  was  leased  to  B.,  sold  the 
land  to  the  company,  the  coal  mine  not  being  taken  into  account.  Afterwards  B.,  in 
working  the  coal  mine,  damaged  the  railway,  and  was  unable  to  work  so  profitably  as 
be  otherwise  could,  lest  he  should  do  Airther  damage :  Held,  that  B.  was  not  entitled 
to  compensation,  either  for  the  sum  which  it  cost  him  to  repair  the  damage  done,  or  for 
the  interruption  to  the  working  of  his  mine. 

Bt  Stat.  11  G.  4,  &  1  W.  4,  (local  and  personal,  public),  o.  lix.,  sects.  1  & 
2,  The  Leeds  and  Selby  Railway  Company  were  incorporated,  and  empowered 
*6841  ^  ^^^"^^  lands,  &o.,  and  to  make  a  railway  through  certain  townships, 
-'  &o. 

(a)  Sir  W.  TT.  FoUett  in  the  course  of  the  argument,  referred  to  Powis  v.  Fowls,  6  B, 
Moore,  517,  where  it  was  held  unnecessary  to  revive  a  judgment  by  sci.  fa.  after  a  year 
and  a  day,  the  defendant  himself  having  caused  the  delay  of  execution  by  filing  a  bill  for 
an  injunction ;  and  where  the  court  observed,  that  the  reviving  a  judgment  by  sci.  fa.  was 
intended  to  prevent  a  surprise  on  the  defendant,  but  that,  in  this  case,  there  could  be  no 
such  surprise.    See  Heath  p.  Brindley,  2  A.  &  E.  365. 
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Section  8|  empowers  them  to  enter  upon  and  use  lands  for  the  pnrpose,  and  to 
do  all  things  necessary  or  convenient  for  making,  maintaining,  altering,  and  re- 
pairing the  railway;  <<  making  fall  satisfaction  in  manner  hereinafter  mentioned 
to  all  persons  interested  in  any  lands,  tenements,  or  hereditaments  which  shall 
be  taken,  used,  or  injured,  for  all  damages  to  be  by  them  sustained  in  or  by  the 
execution  of  aU  or  any  of  the  powers  hereby  granted/' 

Section  18.  '^  And  whereas  the  making  of  the  said  railway  in,  over,  and 
through  the  lands  of  the  said  Sir  Charles  Ibbetson,''  ''  will  intersect  and  inter- 
rupt the  present  com^iunications  by  railways  between  different  parts  of  the 
lands  of  the  said  Sir,  C.  I.,  in  which  he  or  his  lessees  are  now  working  a  coal- 
mine or  coal-mines  in  his  said  lands,  near  to  the  said  railway,  to  the  injury  of 
the  said  Sir  C.  L,  his  heirs,  executora,''  &c.;  "be  it  therefore  enacted.  That  the 
said  company  shall  and  they  are  hereby  required,  at  their  own  expense,  to  make 
such  alterations  in  and  accommodations  as  may  be  necessary  for  the  convenient 
occupation  and  enjoyment  of  the  several  railways  now  in  use  for  the  purposes 
of  the  colliery  working  on  the  lands  of  the  said  Sir  C.  I." 

Section  80  enacts,  "That  nothing  in  this  act  contained  shall  extend  to  give 
to  the  said  company  any  mines,  or  any  coals,  stone,  slate,  or  other  minerals, 
under  any  land  purchased  by  the  said  company  under  the  provisions  of  this  act, 
except  only  so  much  of  such  coals,  stone,  slate,  or  minerals  as  may  be  necessary 
to  be  dug  or  carried  away  or  used  for  the  purposes  of  this  act,  but  tdl  such  mines, 
coals,''  £o.,  "shall  be  '^'deemed  to  be  excepted  out  of  the  purchase  of  r^gog 
such  land,  and  may  be  worked  by  the  respective  owners  or  lessees  thereof  *• 
under  the  said  lands,  or  the  railway  or  other  works  of  the  said  comnanv,  as  if 
this  act  had  not  passed,  so  that  no  damage  or  obstruction  be  thereoy  done  or 
occur  to  or  in  such  railway  or  works  :  Provided  nevertheless,  that  in  case  any 
damage  or  obstruction  shall  be  so  done  or  occur  to  or  in  such  railway  or  works, 
the  same  shall  be  forthwith  repaired  or  removed  ^as  the  case  may  be;  by  and  at 
the  expense  of  the  respective  owners  or  lessees  oi  such  mines,  coals,"  &c.,  "as 
aforesaid;  and  if  the  same  shall  not  be  forthwith  done,  it  shall  be  lawful  for  the 
said  company  to  repair  such  damage,  or  to  remove  such  obstruction,  and  to  re- 
cover the  expenses  attending  the  same,"  by  distress  or  action  of  debt. 

Section  81,  enacts,  that  "  the  respective  owners  and  occupiers  of  any  lands, 
tenements,  or  hereditaments  through,  under,  in,  or  upon  which  the  said  railway 
or  other  works  hereby  authorized  are  intended  to  be  made,  may  accept  and 
receive  satisfaction  for  the  value  of  such  lands,  tenements,  and  hereditaments, 
or  the  interest  or  interests  therein  by  them,  him,  or  her  conveyed,  and  also 
compensation  for  any  damage  by  them  sustained  by  reason  of  the  execution  of 
any  of  the  works  by  this  act  authorized,  and  also  by  reason  of  the  severing  or 
dividing  such  lands,  tenements,  or  hereditaments,  and  also  for  and  on  account 
of  any  damage,  loss,  or  inconvenience  which  may  be  sustained  by  such  bodieA 
or  other  parties  by  reason  of  the  execution  of  any  of  the  powers  of  this  act,  in 
such  gross  sums  as  shall  be  agreed  upon"  betwe^  such  owners,  &c.,  and  the 
company;  and  in  case  they  shall  not  so  agree,  the  compensation  shall  b3 
*settied  by  the  verdict  of  a  jury,  if  required,  as  is  after  directed.  r*Ag6 

Section  82,  enacts,  that  if  the  person  interested  in  the  land  should  ^ 
not  a^ee  with  the  company  "  as  to  the  amount  of  such  purchase  money  or  sat- 
isfaction or  other  compensation,"  or  should  refuse  to  accept  the  amount  offered, 
the  company  "  shall  and  they  are  hereby  required  from  time  to  time  to  issue" 
their  warrant  to  the  sheriff  to  summon  a  jury,  which  jury  shall  assess  the  sum 
or  sums  to  be  paid  for  the  purchase  of  such  lands,"  &o.,  "  except  for  such  inte- 
rest or  interests  therein  as  shall  have  been  of  right  purchased  by  the  said  com- 
pany from  any  other  person  or  persons,  and  also  the  separate  and  distinct  sum 
or  sums  of  money  to  oe  paid  by  way  of  satisfaction  or  compensation,  either  for 
the  damages  which  shall  before  that  time  have  been  done  or  sustained  as  afore- 
said, or  for  the  future  temporary  or  perpetual,  or  for  any  recurring  damages 
which  shall  have  been  so  done  or  sustained  as  aforesaid,  and  the  cause  or  occa- 
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sion  of  which  shall  have  been  in  part  only  obyiated,  removed,  or  repaired  bv 
tlie  said  oompany,  and  which  cannot  or  will  not  be  farther  obTiated;  remoTedy 
or  repaired  by  them.'' 

Section  83  enacts,  that  the  jnry  shall  also  assess  the  compensation  for  any 
damage  sustained  by  owners  or  occupiers  of,  or  persons  interested  in,  lands,  &/o., 
**  for  or  by  reason  of  the  severing  or  dividing  the  same  from  other  lands,"  &o.y 
in  which  such  persons  are  interested }  <^  and  uso  for  or  on  account  of  any  injury 
or  loss  whatsoever  which  shall  or  may  accrue''  to  any  such  person  *^  by  reason 
of  the  execution  of  any  of  the  ^wers  of  this  act." 

Section  84,  empowers  the  Junes,  if  required,  to  apportion  the  assessed  dam- 
ages to  persons  having  a  particular  estate  or  interest. 

^^*rt  *At  the  time  of  the  passing  of  the  act.  Sir  Charles  Ibbetson  was 
'J  owner  of  w  coal  mine,  then  under  lease  to  George  Bates,  for  a  term  to 
expire  in  1852.  By  indenture  of  9th  of  March,  1831,  Sir  Charles  Ibbetson 
conveyed  certain  land  in  Yorkshire  to  the  company,  the  surface  of  which  was 
above  a  part  of  the  coal  mine  not  then  reached  oy  the  workings  of  the  colliery. 
No  compensation  was  claimed  on  his  part  for  the  mine,  nor  for  any  present  or 
future  effect  which  the  railroad  might  have  upon  the  mine.  The  company 
afterwards  carried  their  railroad  across  this  land,  and  over  the  above  mentioned 
part  of  the  mine.  About  the  end  of  May,  1884,  the  workings  of  the  mine, 
arrived  at  the  line  of  the  railway,  and  it  was  then  first  discovert  that  the  coal, 
under  and  near  the  line  of  the  railway,  could  not  be  gotten  without  lettins 
down  or  otherwise  injuring  the  railway ;  and  that  the  part  of  the  mine  beyond 
the  railway  must  also  be  worked  in  a  more  expensive  ^ay  than  would  have  oeen 
requisite  if  the  railroad  had  not  been  constructed.  Some  damage  was  in  fact 
done  by  the  works  of  the  colliery  to  the  railwav,  which  the  company  required 
Bates  to  repair,  under  sect.  30,  of  the  act ;  and  Bates  claimed  from  the  com- 
pany compensation  for  the  alleged  injury  sustained  by  him,  in  consequence  of 
the  interruption  of  the  works  of  the  colliery  occasioned  by  the  railway  as  above, 
and  also  for  the  expense  of  repairing  the  damage  done  by  the  colliery  works. 
The  eompany  having  refused  to  m&e  compensation,  or  to  issue  a  warrant  for 
impanneUing  a  jury,  Sir  F.  Pollock,  Attomey-Oeneral,  in  Hilajry  term  last, 
obtained  a  rule  nisi  for  a  mandamus  to  the  company  to  cause  a  jury  to  be  im- 
pannelled  for  the  purpose  of  assessing  compensation  to  be  paid  by  the  company 
*6SS1  ^  Ckorge  Bates,  for  the  loss,  damage,  injury,  and  inconvenience  *sus- 
•I  tained  by  him  in  consequence  of  the  execution  of  the  powers  given  to 
the  company  by  the  statute,  and  by  reason  of  the  works  authorised  by  the  said 
act. 

Oresstodl  (with  whom  was  Sir  W.  W.  FoUett)  now  shewed  cause.  The  com- 
<  any  are  not  bound  to  make  any  compensation  for  the  damage  complained  of. 
tf  the  thirtieth  section  had  stopped  at  the  words  '^  as  if  this  act  had  not  been 
passed,"  it  misht  have  been  contended  that  Mr.  Bates  was  entitled  to  complain 
of  not  beinff  able  to  carry  on  the  mine  in  the  line  proposed;  and  the  act  would 
have  stopped  there,  had  it  been  meant  that  the  owner  of  the  mine  should  be  left 
in  the  same  situation  as  before.  But,  by  the  words  following,  the  mine  is  to  be 
worked,  only  on  the  condition  that  no  damage  be  done  to  the  railway :  and  the 
owner  or  lessee  of  the  mine  is  to  make  good  any  damage  so  done.  The  le^s- 
latnre  did  not  intend  that  the  risk  attendant  upon  the  working  of  the  mine 
should  ultimately  fall  upon  the  company.  Had  that  been  meant,  the  nrovision 
would  have  simply  been  that  the  owner  or  lessee  of  the  mine  should  not  be 
liable  for  the  damage  which  he  miffht  do  to  the  railway;  but  it  would  be  con- 
tradictory to  make  him  liable  for  the  injury  to  the  company,  and  then  to  make 
the  company  liable  to  compensate  him  for  his  liability.  The  company,  by  sec- 
tion 80,  cannot  take  the  minerals,  but  only  the  land  without  them;  the  owner 
of  the  mine  is  therefore  in  the  situation  of  a  party  selling  the  land  for  the  rail- 
way. If  a  party  sell  land  for  the  purpose  of  enabling  the  vendee  to  build  on 
it,  and  then  dig  so  near,  on  contiguous  land  of  his  own,  as  to  injure  the  house. 
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he  is  liable  for  the  injury.  The  proprietor  of  the  mine  has  sustained  no  incon- 
yenience  contemplated  by  section  31.  *It  is  not  sustained  '^  by  reason  rMgo 
of  the  execution  of  any  of  the  works"  authorised  by  this  act.  The  ^ 
compensation  claimed  is  for  the  risk  which  the  party  may  incur  by  an  act  of 
bis  own,  producing  damage  to  the  company.  And  the  risk  is  quite  incapable 
of  estimation,  before  the  event  happens.  Supposing  the  ground  to  give  way, 
it  is  impossible  to  say  beforehand  what  the  extent  or  nature  of  the  damage  will 
be }  or  whether  there  will  be  any. 

Sir  F.  Pollock  *nd  Milner,  contri.  The  railway  cuts  in. two  the  course  of 
the  workings  of  the  mine.  What  is  sought  is,  not  indemnity  against  risk  (though 
no  reason  can  be  assigned  why  that  should  not  be  given),  but  a  compensation  for 
the  injury  suffered  by  the  course  being  interrupted.  The  effect  of  this  inter- 
ruption has  been  that  the  lessee  of  die  mine  will  be  compelled  to  work  in  a  more 
expensive  way ;  or,  if  the  lessee  were  to  build  an  archway  under  the  railroad, 
that  is  also  a  dama^  to  him.  It  is  said  that  the  thirtieth  section  precludes  the 
company  from  buying  minerals;  but  the  true  construction  of  this  clause  appears 
to  be,  that  the  company,  when  they  purchase  the  land,  are,  as  an  advantage 
conferred  on  themselves,  exempted  from  the  necessity  of  buying  the  minerab, 
not  prohibited  from  doing  so.  There  is  no  inconsistency  in  interpreting  the  act 
to  give  the  company  the  rieht  of  recovering  from  any  mine-owner  who  does  them 
damage,  and  yet  to  compel  them  to  compensate  any  mine-owner  whom  they  by 
their  works  prevent  from  carrying  on  his  workings  without  doing  such  damage. 
As  for  the  analogy  suegested  between  the  situation  of  the  mine-owner,  and  that 
of  a  party  selling  land  adjacent  to  his  own  to  be  built  upon  by  the  yendee,  the 
^answer  is,  that  the  company  are  in  the  situation  of  a  party  taking  a  r^ggn 
title  to  the  lands,  with  an  express  exception  as  to  the  mines  lielow  :  and  >- 
they  have  no  right,  independently  of  the  provision  in  section  30,  to  complain  of 
the  mining  going  on.  Then  that  provision  gives  them  a  right  to  compensation 
for  any  dama^  done  to  them  by  tne  mining :  they,  on  the  other  hand,  being 
bound  by  section  81  to  compensate  for  any  inconvenience  produced  by  their  ex- 
ercise of  this  or  any  other  of  their  privileges.  The  injury  contemplated  in  sec- 
tion 31,  is  not  merely  that  done  at  the  time  of  purchasing  the  land,  or  construct- 
ing the  railway.  By  section  32,  the  company  are  required  '^  from  time  to  time" 
to  issue  their  warrant,  and  the  jury  are  to  assess  compensation  ^'  either  for  the 
damages  which  shall  before  that  time  have  been  done  or  sustained  as  aforesaid, 
or  for  the  future  temporary  or  perpetual  or  for  any  recurring  damages."  That 
is  an  answer  to  any  argument  founded  upon  the  damage  to  the  mine-owner 
being  merely  prospective. 

Lord  DenmaN,  C.  J.  It  appears  to  me,  that  this  claim  for  compensation  can- 
not be  supported.  The  act  does  not  contemplate  a  future  inconvenience  of  the 
kind  which  is  the  subject  of  this  complaint. 

LiTTLEBALE,  J.  I  am  of  the  same  opinion.  The  extent  of  the  colliery  was 
capable  of  being  known  at  the  time  of  the  purchase  of  the  land ;  and  the  claim 
ought  then  to  have  been  brought  forward.  It  may  be  true  that,  in  that  case, 
the  proprietor  of  the  mine  might  have  got  compensation  for  what  he  <£d  not  ul- 
timately want.  That,  however,  cannot  be  helped.  It  would  be  very  in^ve- 
nient  '^'if  a  party  could  be  continually  claiming  fresh  comi>ensation  from  pgn^ 
time  to  time.    There  is  nothing  in  the  act  to  authorize  this.  ^ 

[Pattbson,  J.  The  claim  has  been  very  ingeniously  supported;  but  it  is 
quite  contrary  to  the  act.  The  thirtieth  section  clearly  says,  that  the  mine- 
owner  is  to  do  no  damage  to  the  railway ;  and,  if  he  does,  he  is  to  repair  it.  The 
other  parts  of  the  act,  which  have  been  referred  to  in  support  of  the  claim,  re- 
late to  different  matters. 

Williams,  J.;  concurred.  Rule  discharged. 
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GBITTENDEN   against  WALKEBi     Tuuday,  June  16. 

Parties  in  a  caiue  referred  all  matters  in  difference  to  an  arbitrator,  witii  po^er  to  him 
to  direct  a  verdict  or  nonanit,  and  to  order  the  defendant,  although  there  should  be  a 
nonsuit  or  a  verdict  for  him,  to  pay  any  money,  or  do  any  other  act  which  shoald  be 
joBt  and  equitable;  the  costs  of  the  suit  and  the  costs  of  the  reference  to  abide  and  fol- 
low the  event  of  the  award.  The  arbitrator  directed  a  nonsuit;  but  awarded  that  the 
defendant  ought  to  pay  the  plaintiff  25^,  and  ordered  him  to  do  so  : 

Held,  that  the  defendant  was  entitled  to  his  costs  of  the  suit,  and  tbe  plaintiff  to  those  of 
the  reference. 

Bt  agreement  between  the  parties  in  this  caoBe,  it  was  ordered,  by  ihie  Lord 
Chief  Jostioe,  that  all  matters  in  differenoe,  as  weU  legal  as  equitable,  between 
them,  should  be  referred  to  a  barrister,  who  should  say  whether  a  verdict,  and 
if  so  for  what  sum,  should  be  entered  for  the  plaintiff,  or  whether  the  pluntiff 
should  be  nonsuited,  or  a  verdict  entered  for  the  defendant,  <^  the  said  arbitrator 
beinff  at  liberty,  although  he  shall  find  that  a  nonsuit  or  verdict  ought  to  be  en- 
tered for  the  aefendant,  to  direct  him  the  said  defendant  to  pay  any  sum  of  ■ 
*69^1  ^™^°®7>  ^^  ^  ^^  ^y  ^^^  ^^  ^  ^®  ^^^^^  consider  *just  and  equitable." 
"^  'And  it  was  ordered,  "  that  the  costs  of  the  said  suit  and  the  oostct  of  the 
reference  shall  abide  and  foUow  the  event  of  the  said  award.'' 

The  arbitrator  awarded  as  follows : — <<  I  do  find  that  the  said  action  is  not 
maintainable,  and  I  do  award  and  direct  that  a  judgment  of  nonsuit  be  entered 
therein^  but  I  do  also  find  that  the  said  defendiuit  ought  to  pav  the  sum  of  251. 
to  the  said  plaintiff,  and  I  do  award  and  direct  that  we  said  defendant  do  pay 
to  the  said  plaintiff,  the  sum  of  25^.  on  or  before,''  &c.  On  taxation  of  costs,  the 
Master  allowed  the  plaintiff  his  costs  of  the  reference,  and  allowed  the  defendant 
no  costs,  either  of  the  reference  or  of  the  action. 

Sir  W.  W.  FoUeU  now  moved,  on  behalf  of  the  defendant,  for  a  rule  to  show 
cause  why  the  Master  should  not  review  his  taxation.  He  contended  that,  upon 
the  finding  of  the  arbitrator,  it  waa  impossiblo  to  say  that  the  event  of  the  award 
was  in  feivour  of  one  party  or  the  other,  and  therefore  the  plaintiff  could  not  be 
entitled  to  costs;  In  re  Leeming  and  Beamley,  5  B.  &  Ad.  403;  Boodle  v. 
Davies,  3  A.  &  E.  200 ;  and  that  no  distinction  could  be  drawn  between  the  costs 
of  the  suit  and  of  the  reference,  both  being,  by  the  order)  d^ndent  together 
upon  one  and  the  same  event. 

PlaU  showed  cause  in  the  first  instance.  It  is  onroneoody  asdumed  that  there 
can  be  no  award  here  as  to  any  matters  impart  irom  the  action.  All  matters  in 
difference  are  referred;  and  here  is  a  distinct  award  that  the  defendant  oi^ht  to 
*6931  pay,  and  that  he  do  pay,  25Z.  to  the  plaintiff.  Upon  the  whole,  then,  the 
^  plaintiff  has  succeeded,  and  ought  to  have  costs,  though  the  award  does 
not  give  him  the  verdict;  Anon.  1  Smith,  426.  It  is  as  if  there  were  a  decla- 
ration with  several  counts,  and  he  has  recovered  upon  one. 

Lord  DcNMAN,.  C.  J.  The  Master  has  thought  that  he  could  not  divide  the 
costs  of  the  reference  from  those  of  the  aoiion.  We  think  he  may ;  and  that 
the  plaintiff  ought  to  have  the  costs  of  the  r^erence  on  which  he  has  succeeded, 
and  the  defendant  those  of  the  action  which  has  been  found  not  maintainable. 

LrrTLEDALK,  Pattebon,  and  Williams,  Jsv  concurred. 

Bnle  aooordiag.(a) 


SMITH  against  SANDYS,  Bart.     Tuesdayf  June  16. 

If  a  party,  in  cuBtody  of  the  marshal,  at  the  suit  of  M.,  be  charged  in  castodj  in  ezecntion 
at  the  suit  of  A.,  by  a  side-bar  mle,  without  habeas  corpus,  such  proceeding  is  whoUj 

(a)  See  Baidley  v.  Steer,  2  Oro.  M.  ft  R.  327 ;  Dawson  i^.  Garrett,  8  Dowl  P.  0. 624. 
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Toid,  and  the  party  will  be  discharged  ont  of  cnstodjr  at  the  suit  of  A.,  at  anj  distance 

of  time  from  his  baring  been  charged  in  that  custody. 
Although  a  commitment  at  the  snit  of  A.  be  entered  on  the  roll,  the  defendant  may  shew 

that  the  commitment  was  by  a  side-bar  rule,  and  not  by  habeas  corpnsy  the  form  of 

entry  being  the  same  in  both  cases. 
And  if,  after  the  expiration  of  a  year  and  a  day  from  the  judgment  at  the  suit  of  A,  the 

party  be  brought  up  by  habeas  corpus  and  charged  in  execution  at  the  snit  of  A, 

before  he  applies  for  bis  discharge  on  the  above  objection,  it  lies  on  A.  to  shew  that 

the  judgment  at  his  suit  has  been  reviyed  by  scire  facias,  otherwise  the  objectioa  is  not 

answered. 

The  defendant  had  given  a  warrrant  of  attorney  to  the  plaintiff  to  seenie 
the  payment  of  an  annuity ;  and,  in  1821;  some  arrears  of  tlie  annuity  being 
then  duO;  the  plaintiff  entered  np  judgment.  The  defendant  was  at  tliat  time 
a  prisoner  in  custody  of  the  marshal  of  the  King's  Bench,  at  the  suit  of  some 
other  persons;  *and  the  plaintiff  for  the  puriK)6e  of  charging  him  in  ez«  r^^gi 
ecution  for  the  arrears  then  due;  obtained  a  side  bar  mle,  requiring  the  '- 
marshal  to  acknowledge  the  defendant  to  be  in  his  custody ;  the  marshal  in- 
dorsed upon  it  an  acknowledgment,  that  the  defendant  was  then  in  his  custody, 
'^  but  not  at  the  suit  of  the  said  plaintiff.''  This  the  pluntiff  took,  together  with  a 
committitur  piece,  to  the  treasury,  and  procured  the  usual  entry  to  be  made 
upon  the  roll.  Archbold  for  the  defendant,  in  last  tend,  obtained  a  fole  nisi 
to  discharge  him  out  of  custody  in  this  action,  on  the  ground  that^  as  the  de- 
fendant at  the  time  of  the  proceeding  aboTe  mentioned,  was  not  in  custody  of 
the  marshal  at  the  plaintiff's  suit,  the  only  mode  of  charging  him  in  ezeeation 
was  by  having  him  brought  up  by  habeas  corpus  ad  satisfaciendum,  and  there* 
upon  committed  in  execution  in  this  action,  to  the  custody  of  the  marshal. 
That  rule  was  afterwards  discharged,  for  a  defect  in  the  affidavit  upon  which  it 
was  obtained.  On  the  first  day  of  this  term,  the  plaintiff  had  the  defendant 
brought  up  by  habeas  corpus  ad  satis&ciendum,  and  there  charged  in  execu- 
tion for  the  arrears  of  the  annuity  which  had  subsequently  accrued.  After- 
wards, during  the  present  term  (27th  May,)  Archbold  obtained  another  role 
nisi  to  discharge  the  defendant  out  of  custody,  on  the  ground  above  mentioned, 
upon  an  amended  affidavit.    In  this  term  (Tuesday,  June  9th,) 

Wi  H,  Wat9(m  shewed  cause,(a)  and  contended  that  the  rule  of  practice  was 
not  as  above  alleged.    A  prisoner  may  be  charged  in  execution,  at  the  suit  of 
the  same  plaintiff  or  another  plaintiff,  either  by  habeas  or  by  *a  side  bar  rule.  ^^95 
The  books  of  practice  state  it  otherwise,  but  no  authority  is  cited ;  norcan  ■- 
any  reason  be  assigned  why  a  prisoner  may  not,  in  one  case  as  well  as  another,  be 
charged  in  execution  by  a  side  bar  rule.    But  the  present  rule  cannot  be  zniade 
absolute ;  for  the  record  of  the  committitur,  now  in  Court,  states  that  the 
defendant  being  in  Court,  waa  properly  delivered  to  the  custody ;  and  this  re- 
cord is  conclusive,  until  set  aside,  that  the  defendant  was  regularly  charged  in 
execution.    The  motion  first  should  have  been  to  set  aside  the  entry  on  the 
roll.    Moreover,  after  a  lapse  of  fourteen  years,  this  motion  is  too  late.    There 
is  nothing  substantudly  wrong  in  the  proceedings;  the  record  shews  that  the 
defendant  was  committed  in  execution,  and  this  is,  therefore  mere  matter  of 
irregularity.    The  defendant,  however,  before  this  rule  nisi  was  granted,  was 
brought  up  by  habeas  corpus  and  charged  in  execution  in  this  action.  [Patte- 
BON,  J.     You  do  not  shew  that  the  judgment  was  revived  by  scire  facias]. 
That  is  not  necessary;  for  the  irreguliurity  pointed  out  by  the  defendant's  affi- 
davits is  the  want  of  a  habeas  corpus.    The  plaintiff  is  not  bound,  in  answer 
to  that,  to  go  through  all  the  proceedings. 

Archbola,  contrd.  The  proceedinfis  in  1821,  to  charge  the  defendant  in 
excution,  were  not  only  irregular,  but  altoeether  defective  and  void.  ^ 
charge  a  prisoner  in  custody  of  the  marshal,  there  must  be  some  authentioaied 
act  of  the  Gourt^  by  which  the  marshal  is  apprised  of  his  responsibility.    I'or- 

<fl)  Before  Lord  Denman,  0.  J.,  Littledale,  Patteaon,  and  Williams,  Js. 
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merly,  in  order  to  oommenoe  an  action  agahiBt  a  prisoner  in  sooh  enstodj,  a 
bill  was  first  filed;  itteik  in  order  to  apprise  the  marshal  and  the  prisoner  of 
*6961  ^  piooeeding,  the  affidavit  *of  debt  and  a  copy  of  the  bill  were  taken 
-*  to  the  olerk  cl  the  roles,  who  filed  the  affidavit^  and  indorsed  on  the 
copy  of  the  bill  the  amonnt  of  the  debt  sworn  to;  and,  upon  this  copy,  thus 
indorsedi  being  delivered  to  the  marshal,  he  entered  it  against  the  prisoner  in 
his  books,  and  delivered  the  copy  to  him.  The  oourse  now  is  to  deliver  a  writ 
of  detainer  and  copy  to  the  marshal,  (2  W.  4,  c.  39,  s.  8,)  who  enters  and  re- 
turns the  writ,  and  serves  the  copy  on  the  prisoner.  So  when  the  prisoner, 
against  whom  a  bailable  action  is  pending,  is  to  be  placed  in  the  custody  of  the 
marshal,  charffsd  with  that  action,  he  must  be  brought  before  a  judge,  and  by 
him  oommittM  to  the  custody  of  the  marshal,  and  the  oommittitur  apprising 
the  marshal  of  the  cause  of  action,  and  the  sum  for  which  the  party  is  to  be 
detained.  And  so,  if  a  person  already  in  the  custody  of  the  marshal  is  to  be 
charged  in  execution  in  a  suit  in  whieh  he  is  not  yet  detained,  he  must  be 
brought  up  to  the  Court  by  habeas  corpus  ad  satisfaciendum,  and  by  the 
Court  committed  to  the  custody  of  the  marshal  in  execution ;  lidd's  Practice, 
364, 9th  ed.  (Chapter  zv.)  This  is  the  practice  of  the  Court,  and  essentially 
necessary  in  order  to  apprise  the  marshal  of  his  new  responsibility,  and  the 
prisoner  of  the  proceeding  had  against  him.  If,  indeed  the  marshal  be  already 
charged  with  the  prisoner  in  the  particuhir  action  by  writ  of  detainer  or  com- 
mitment, in  that  case,  as  he  is  already  aware  of  his  responsibility,  the  course  of 
proceeding  to  charge  the  defendant  in  execution  is  different,  namely,  by  the 
mode  adopted  in  the  present  case,  which,  however,  is  wholly  inapplicable  to  the 
circumstances  here  stated,  inasmuch  as  the  defendant,  at  the  time  he  was  charged 
*6d71  ^  execution  ^n  1821,  was  not  in  the  custody  of  the  marshal  at  the  suit 
-*  of  the  plaintiff.  As  to  the  entry  on  the  roll,  it  is  always  in  the  same 
form,  whether  the  prisoner  be  actually  brought  up  by  the  habeas  and  committed  in 
execution  or  merefy  charged  in  execution  by  means  of  the  side  bar  rule.  The 
length  of  time  since  this  proceeding  was  had  is  no  objection :  a  mere  irregularity 
must  be  taken  advantage  of  promptly,  and  before  the  other  party  takes  any  far- 
ther step  in  the  cause ;  but  where  the  proceeding  complained  of  is  defective  and 
vo^i,  the  objection  is  never  deemed  to  be  waived  by  lapse  of  time  or  otherwise ; 
Hussey  v.  Wilson,  5  T.  R.  254,  and  the  cases  there  cited.  Here  the  proceeding 
is  wholly  void,  being  unsanctioned  by  the  practice  of  the  Court,  and  inapplicable 
to  the  circumstances  of  the  case.  Our.  adv,  vuU» 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  seems  in  this  case  that,  the  defendant  being  in  custody  in  the  year  1821  at 
the  suit  of  some  person,  but  not  being  in  custody  in  the  action  in  which  this 
application  is  made,  the  plaintiff  in  this  action  obtained  a  side  bar  rule  for  the 
marshal  to  acknowledge  him  to  be  in  his  custody,  which  acknowledgement  was 
made,  and  the  committitur  entered  on  the  roll ;  but  the  defendant  was  not  then 
brought  up  by  habeas  corpus  to  be  charged  in  execution.  By  the  practice  of 
thu  court,  the  proceeding  by  side  bar  rule  does  not  operate  to  charge  a  prisoner 
in  execution,  unless  he  n^  at  the  time  in  custody  in  the  particular  suit;  it  was 
*ftOft1  therefore  ^contended  that  this  side  bar  rule,  and  what  was  done  under 
-'  it,  had  no  legal  operation,  and  that  the  defendant,  although  he  has  been 
in  custody  ever  since,  as  it  was  supposed,  in  this  action,  has  not  been  so  legaUy. 
He  applied  last  term  to  be  discharged,  but  the  motion  was  refused,  because  it 
did  not  sufficientiy  appear  that  he  had  not  been  brought  up  by  habeas  corpus, 
nor  that  he  was  not,  in  1821,  in  custody  in  this  suit.  Now  those  circumstances 
do  appear ;  but,  in  the  mean  time,  and  before  the  present  rule  nisi  to  discharge 
him  was  obtained,  viz.  on  the  27th  May  last,  he  has  been  brought  up  by  habeas 
corpus,  and  charged  in  execution  in  this  action,  being  in  custody  at  the  suit  of 
other  persons  all  tiie  time.  There  is  a  record  of  his  commitment  in  this  action 
in  1821,  by  which  it  is  alleged  that  he  was  then  brought  up  and  charged  in 
execution  m  this  action. 
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TliMo  quMli^ns  tfrise.  First,  whefcker  the  defim4imt  ciii  be  heivd  to  cm 
against  thia  leoovd ;  seoondlyi  whether^  if  he  oaa,  he  ib  prevented  bj  the  lapw 
of  time;  thirdly,  if  BOt^  whether  he  iras  rightly  eharged  in  exeeutieB  oa  tha 
27th  May  last. 

As  to  the  first,  the  form  of  the  reooid  appears  to  be  theeame,  whether  a  po^ 
is  charged  in  exeeation  by  side  bar  rule,  or  by  writ  of  habeas  oorpos;  we  tlaiik 
therefore  that  the  defendant,  in  explaining  the  mode  by  whioh  itwaa  attempted 
to  eharge  him,  is  not,  strictly  speaking,  av^ring  against  the  reoord,  and  nay 
be  heard. 

As  to  the  seoond,  this  depends  on  the  point,  whether  the  prooeedin^  by  side 
bar  rule  was  merely  irregular,  or  wholly  T<nd  and  inoperaMye.  We  think  that 
it  was  wholly  void,  add  therefore  that  there  is  no  waiver,  and  &at  the  lapse  of 
time  does  not  hinder  the  defendant. 

*As  to  ^e  third,  the  case  must  be  taken  as  if  nothing  had  been  done  p^gm 
on  the  judgment  between  1821  and  the  27th  of  May  last,  when  the  plain-  ^ 
tiff,  finding  the  defendant  in  oustody  at  the  suit  of  some  other  person,  brought 
him  up  by  habeas  corpus  and  charged  him  in  execution.  We  think  that  he 
could  not  regularly  do  so  without  reviving  his  judgment  by  scire  faoias,  or 
shewing  that  he  took  out  execution  within  a  year  from  tilie  signing  of  the  jud^* 
ment.  He  has  not  done  either,  and,  therefore,  his  proceedings  are  irregular. 
And  the  rule  must  be  made  absolute  to  discharge  the  defendant  oat  of  custody 
in  this  action.  Bule  abaoluta 


MANN  agatntt  LANO,  COWDBROT,  and  HENSHAW,  Executors  of  PEN- 
MAN.     Iktesday,  June  16. 

Upon  issne  joined  on  a  plea  by  in  executor  of  plenA  administravit,  the  amount  of  the 

stamp  upon  the  probate  is  admissible  in  evidence^ 
Per  Littledale,  J.    It  does  not,  of  itself,  furnish  prim&  £Mie  evideace  of  the  amount  of 

effects  which  have  come  to  the  executor's  hands. 
Per  Lord  Denman,  0.  J.    If  there  be  evidence  of  a  long  acquiescence  bj  the  ezecator, 

without  re-demanding  any  of  the  dutj,  it  is  prim&  facie  evidence  of  such  amount;  but 

it  is  not  of  itself  evidence  of  such  amount. 
Per  Patteson,  J.    It  is  not  such  prim&  Deicie  evidenoe,  even  if  a  l<ag  acquiesoence  if 

shewn. 

Assumpsit.  The  defendants  (besides  other  pleas,  as  to  which  no  question 
arose  at  this  sta^  of  the  proceedings)  pleaded  plend  administravit^  except  a£  to 
200Z.  Beplication,  that  the  defendants  had,  at  the  commencement  of  the  snity 
effects  beyond,  &c.  Issue  thereon.  On  the  trial  before  Coleridge,  J.,  at  the 
Middlesex  sittings  in  this  term,  there  was  conflicting  testimony  as  to  the  ybImb 
of  certain  effects  of  the  testator  which  the  defendants  admitted  to  have  come  to 
their  hands  as  executors.  On  the  part  of  the  plaintiff,  evidence  was  tendered 
of  the  amount  of  the  stamp  impressed  upon  the  *probate,  which  was  22L  (a)  m^ 
The  defendants'  counsel  objected  to  the  reception  of  this  evidence,  on  the  ^ 
ground  that  it  did  not  tend  to  prove  the  actual  receipt  of  assets  by  the  executors. 
The  learned  judge  received  the  evidence ;  and,  in  summing  up,  he  put  it  to  the 
jury  as  evidence  of  what  the  executors  thought  at  the  time,  pointing  out  that 
they  must  be  taken  as  knowing  that  they  ought  to  include  debts  owing  to  the 
testator;  but  that,  including  these,  it  must  be  taken  as  their  opinion  of  th^ 
amount  they  ought  to  prove  for,  and  that  the  stamp  liability  made  it  their 
interest  not  to  overstate  that  amount.  The  jury  gave  a  verdict  for  the  plain- 
tiff on  all  the  issues,  finding  that  the  defendants  liad,  at  the  commenccDiei^^ 
of  the  action,  172/.  9s.  3d.,  beyond  the  200/.,  unaccounted  for,  that  the  gross 

(a)  See  stat.  55  G.  3,  c.  184,  schedule,  part  ill.  "  Probate,  of  the  value  of  8002.  and  QB- 
der  the  value  of  lOOOl."— «  Duty  %2L" 
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itoetpftB  irere  586^.  lit.,  s&d  tlw  Whole  dantges  4W2.  lb.  4}^  In  this  tenn^  a 
rule  Bid  was  obtdSQed  for  a  new  tnal,  oa  the  -gToand  of  ihe  reoeptiioa  of  impro- 
p«r  evideDee. 

I^aU  noew  shewed  cause.  Tfaeire  was  eiidenee,  besides  the  stamp,  that  the 
amount  of  assets  Teodyed  was  as  large  as  th&t  found  by  the  jniy ;  the  role, 
therefore,  can  be  made  absolute  only  on  the  assamption  that  the  stamp  duty  was 
not  ttdmissible  in  evidence  at  all;  it  will  not  be  enoagh  to  establish  tlutt,  if 
taken  alone,  it  would  be  insufficient.  Any  act  or  word  of  the  defendants  may 
be  adfikraed  in  evidence  against  them.  'niiB  is  at  least  an  admission  that  one 
side  of  the  acoount,  that  ot  receipts,  amounted  to  not  less  than  800/.,  and  the 
4^011  ^^^  f^^xad  recdpts  only  to  the  amount  of  ^86/.  lis.  In  Ourtis  v.  *Hunt, 
J  1  0.  ft  P.  180,  Lord  Tenterden  treated  the  stamp  as  primft  fircie  evidenee 
that  the  executor  had  received  the  smallest  sum  for  which  the  stamp  coukl  be 
required.  Now  here  it  is  put  only  as  primft  fiune  evidence.  It  shews  the  ex- 
pectation entertained  by  the  executor  at  the  time  of  proving  iAie  will ;  and,  in 
1^  absence  of  proof  that  he  has  since  applied  for  a  remission,  the  jury  might 
be  wmrranted  in  presuming  that  the  expectation  had  been  realised.  Foster  v. 
Blakelock,  5  6.  &  C.  828,  is  to  the  same  effiict  as  Ourtis  v.  fiunt,  1  0.  &  P. 
180,  and  is  relied  on  in  2  Starkie  on  Evidence,  822,  764,  ^ed.  2.)  An  exeou- 
.tor  is  not  bound  to  include  bad  debts  in  his  estimate  of  tne  effsets ;  Moses  v. 
OnKfter,  4  0.  &  P.  524.  The  stamps  therefore,  was  evidence,  though  it  m^ht 
not,  by  itself,  have  be^  si^eient. 

Keify  oontri.  Ptehaps  this  evidence  could  not  be  absoluteiy  shut  out :  but 
it  does  not  constitute  a  primft  &eie  proof ;  for  it  could  not  shew  the  amount  of 
assets  actually  received,  which  is  the  question  upon  whidi  tins  issue  turned. 
Ute  stamp  shews  sim][^y  the  expeetatrons  of  the  exOctitOr  as  to  one  side  of  the 
aceoaat.  In  Steam  v  Mills,  4  B.  &  Aid.  657,  S.  C.  1  N.  A;  M.  486,  a  nonsuit 
was  entered  ^instead  of  a  new  trial  being  granted,  whmhis  the  application  here,) 
because  the  inv6nt<»ry  given  in  by  the  executors,  f>n  the  occasion  of  proving  the 
willy  was  received  as  evidmce  of  the  assets  in  the  hands  of  one  of  them.  There 
littledale  and  Parke  Js.,  threw  doubts  upon  Foster  v.  Blakelock,  5  B.  &  G.  828, 
and  they  pointed  out  that  the  Stamp  Act  made  no  allowance  for  debts  due  from 
the  deceased,  nor  for  debts  due  to  him  but  not  yet  recovered.  But,  if  the 
*rfMn  ^''stamp  be  not  primft  facie  ei^dence,  it  proves  nothing  at  all,  even  by  way 
-*  of  corroboration,  and  therefore  i^uld  not  be  admittdl. 
Lord  I^NMAN,  G.  J.  Th»  is  a  meti<m  for  a  new  trial,  on  the  ground  that, 
upon  i^me  joined  on  a  plea  of  plene  a^ninistravit,  evidenee  of  the  amount  of 
the  stamp  on  the  probate  has  beeni  mproperly  received.  The  question  is,  whe^ 
iher  such  evidence  was  adnassible  at  alL  Upon  principle  alone,  I  think  it  is 
admissiUe ;  if  it  is  admitted,  the  Judgemakes  his  remarks  to  the  jury  upon  the 
effect;  and  here  the  remarks  made  aienot  objected  to.  There  have  been 
several  cases  on  the  pointy  and  these  shew  a  conffict  of  opinion.  In  Curtis  v. 
Hunt,  1  0.  &  P.  180,  Lord  Tenterden  held  such  evidence  to  be  not  merely 
admissible,  but  prim&  facie  evidenceof  the  amount  of  assets.  That  was  derided 
at  NisiPrnis,  in  1824 }  but  there  the  probate  was  dated  in  1796 ;  there  had  been 
twenty-ei^ht  years'  acquiescence  in  the  payment  of  the  duty,  and,  after  such  a 
lapse  of  time,  it  was  reasomble  to  say  tiiat-  the  acquieaeence  of  the  parties  inter- 
rested  supplied  a  strong  proof.  I  think,  therefore,  that  Lord  Tenterden  was 
right  It  was  matter  to  goto  thejurv,caliinff  for  an  answer.  The  next  ease,  in 
point  of  time,  was  Foster  v.  Blakelock,  5  B.  &  0. 828.  There,  tiiere  was  some 
evidence,  berides  the  prc^te,  of  accjuiescence  by  the  executor,  and  of  something 
said  by  the  testatcnr.  What  the  testator  said,  of  course,  could  not  prove  assets. 
Another  objection,  berides  that  founded  on  the  reception  of  evidence,  was  taken 
at  the  trial;  and  tiie  rule  was  moved  for  on  both  objections  and  refcsed.  Lord 
703^  *Tenterden  merely  sayina  tiiat  the  r^tamp  was  presumt)tive  evidence 
•I  which  might  have  been  r^utted,  but  that  m  the  i 


absence  of  any  answer 
he  thouffht  it  suffirient.  Both  Mr.  Ji»tiee  Bayiey  and  Mr.  Justice  Holroyd 
concurred  in  refusing  the  rule ;  the  former,  howeverj  is  reported  to  have  ente^d 
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only  into  the  other  point,  and  the  latter  is  not  reported  to  have  expreaeed  any 
reasons.  SubsequenUy  came  the  ease  of  Steam  v.  Mills,  4  B.  &  Aid.  657,  8. 
C.  1  N.  &  M.  436.  That  was  an  action  against  an  executor ;  and  the  <|ae8tiott 
was,  whether  there  was  evidence  to  fix  him  upon  a  plea  of  plene  administravit. 
Mills,  the  executor  who  pleaded  this  plea,(a)  resided  away  firom  the  testator's 
property.  An  inyentory  given  in  by  the  executors,  on  occasion  of  proving  the 
will,  was  offered  in  evidence,  not  signed  by  the  executors ;  and  no  goods  were 
shewn  to  have  passed  actually  into  Mills's  hands.  There  the  amount  in  the 
inventory,  upon  which  probate  was  obtained,  was  held  to  be  no  evidence  that 
Mills  had  received  any  effects.  The  question  respecting  the  stamp  beeame  im- 
material. It  may  be  difficult  to  draw  a  line,  so  as  to  fix  a  time,  before  which 
the  probate  would  not,  and  after  which  it  would,  constitute  sufficient  evidence. 
Yet,  after  a  certain  time,  acquiescence  would  be  the  strongest  evidence  that  the 
amount  had  come  to  the  hands  of  the  party  acquiescing.  It  is  however  olear 
that,  for  some  purposes,  the  probate  is  admissible  evidence ;  it  shews  one  side 
of  the  account,  even  where  it  might  not  in  itself  be  sufi|cient  evidence.  The 
learned  Judce  therefore  appears  to  me  to  have  acted  rightly;  for  the  evidence 
was  admissible,  and  that  is  enough. 

^LiTTLSDALE,  J.  The  executor  here  is  liable  only  to  the  amount  of  r^yni 
the  assets  received  by  him.  The  question  is,  how  Uie  amount  is  to  be  i- 
proved  ?  Here  the  stamp  upon  the  probate  was  given  in  evidence ;  and  it  is 
said  that  it  is  prim&  facie  evidence  of  the  amount  of  assets  received.  I  have 
little  difficulty  in  saying,  that  it  is  not  such  evidence.  The  object  of  the  act 
was,  that  wills  should  be  proved  within  a  certain  time.  A  stamp  duty  is  paid  on 
the  probate  by  the  executor.  He  may  be  supposed  to  say,  <<  I  expect  that,  if 
all  debts  owing  to  the  testator  be  paid,  and  the  tangible  proper^  should  turn 
out  to  be  so  much,  then  the  amount  which  I  receive  will  be  so  much;  bat,  as 
I  know  that  he  owes  money,  I  cannot  tell  whether  there  wiU  be  assets.'' 
That  is  the  effect  of  the  probate :  debts  will  be  received ;  some  property  may 
not  be  at  all  convertible  into  assets :  the  executor  says  only,  '^This  is  what  I 
expect  on  one  side  of  the  account,  if  all  be  relised;  but  I  cannot  say  what  the 
balance  of  the  whole  will  be."  There  b  a  provision,  (Stat.  55  6. 8,  c.  184,  s. 
40,  in  favour  of  the  executor,  if  it  turn  out  that  a  higher  stamp  duty  has  been 
paid  than  is  required  by  the  real  value  of  the  property ;  the  executor  having 
paid  the  duty  with  his  own  money,  the  commissioners  are  to  make  him  an 
allowance  if  it  appear  not  likely  that  he  will  receive  it  back  from  the  estate.  I 
*  cannot  say  that  the  probate  is  not  admissible :  but  it  is  not  primft  facie  evydenee 
of  the  amount  of  assets.  In  Curtis  v.  Hunt,  1  C.  &  P.  180,  many  years  had 
expired  since  the  probate.  In  Foster  v.  Blakelook,  5  B.  &  C.  328, 1  agree  with  my 
Lord  Chief  Justice  that  the  point  was  not  much  considered ;  and  die  decision  there 
as  to  the  stamp  seems  not '^'to  have  been  acquiesced  in,  when  Steam  V.  Mills,  r*^fyc, 
4B.&Ad.  657,  S.C.  IN.  &M.  436,  was  before  this  Court.  According  >•  '^^ 
to  one  report  of  that  case,  4  B.  &  Ad.  663, 1  do  not  distinctly  say  there,  that  I 
do  not  concur  in  Foster  v.  Blakeloek,  5  B.  &.  0.  328,  but  my  brother  Ftoke 
does  state  so ;  according  to  the  other  report,  1 N.  ft  M.  442, 1  do,  but  he  does 
not.  The  two  reports,  however,  may  come  to  nearly  the  same  thing.  My 
opinion  is,  that  the  stamp  on  the  probate  is  not  prim&  facie  evidence  of  the 
amount  of  assets. 

Pattison,  J.  The  issue  here  is,  whether  the  defendants  have  fully  adminis- 
tered the  assets  which  have  come  to  their  hands,  not  those  which  may  come.  To 
establish  the  negative  the  plaintiff  must  prove,  not  merely  that  the  assets  ex- 
isted, but  that  they  came  to  the  hands  of  the  defendants.  Then  the  question 
arises,  whether  the  stamp  on  the  probate  be  sufficient  evidence  of  this.  With 
all  possible  respect  for  the  authority  of  Lord  Tenterden,  and  no  man  feels  more 
respect  for  it  than  I  do,  I  cannot  concur  with  his  decision  in  Curtis  v.  Hunt, 

(a)  The  other  executor  had  suffered  Jadgment  by  default. 
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1  Carrington  &  Pftyne,  180.  I  do  not  think  that  the  stamp  is  any  evidence 
by  itself,  eren  where  a  long  lime  has  elapsed :  hut  I  cannot  say  it  is  inadmissi* 
ble.  If  the  executors  had  said  what  is  implied  by  the  stamp,  we  could  not  hold 
that  evidence  of  their  having  said  so  was  not  receivable.  It  would  not  of  itself, 
be  sufficient  evidence ;  but  it  is  receivable  on  a  plea  of  plene  administravit.  A 
plaintiff  may  have  judgment  for  assets,  quando  acciderint :  the  means  now  in 
the  executors'  hands  may  be  exhausted,  but  there  may  be  other  effects  not  yet 
^7061  ^^^  ^  ^^^^  hands.  *I  cannot  see  how  a  man's  saying,  that  assets  will 
-I  come  to  his  hands,  is  evidence  that  assets  have  come  to  his  hands.  I  con- 
fess I  think  Curtis  v.  Hunt,  1  0.  &  P.  180,  and  Foster  v.  Blakelock,  5  B.  &  0. 
328,  bad  law  as  to  the  present  point;  and  I  concur  in  what  is  said  upon  the 
latter  in  Steam  v.  Mills,  4  B.  &  Ad.  657,  (S.  C.  1  N.  &  M.  486.) 

WiLLiASCs,  J.  The  question  is,  whether  this  evidence  was  admissible  at  all, 
as  to  which  I  feel  very  little  doubt.  The  contending  decisions  are  all  beside  the 
point  which  we  are  now  to  determine.  The  amount  of  weight  to  which  such 
evidence  is  entitled  is  for  the  judge  and  jury;  but  that  is  altogether  ulte- 
rior to  the  question  of  admissibility.  Whether  it  proved  more  or  less,  it  was 
impossible  to  reject  it.  On  the  ground  taken  by  the  counsel  for  the  defendants, 
namely,  that  the  evidence  amounts  to  no  more  than  the  executor  saying  that  his 
*  present  impression  was  that  the  funds  would  amount  to  so  much,  it  is  impos- 
sible to  say  that  it  was  not  admissible.  Bule  discharged. 


--ft-T     *LEES  against  REFFITT,  KENDALL,  RADCLIFFE,  and 
^"'J  8TENS0N.     Tuesday,  June  16. 

L.  sued  K.  and  R.  in  trespass ;  they  severed  in  their  defences,  and  appeared  by  different 
counsel  and  attorneys :  the  verdict  was  for  L.  against  K.,  and  for  R.  agidnst  L. :  Held, 
that  R.'8  costs  were  to  be  set  off  against  the  damages  and  costs  recovered  bj  L.  against 
K.,  and  that  the  lien  of  L.'8  attorney  npon  sach  damages  and  costs  was  so  far  defeated. 

Trsspass  for  assault  and  battery. 

Beffitt  appeared  by  attorney  and  pleaded,  first,  not  guilty;  secondly,  that  the 
plaintifiT  was  beating  Kendall,  and  that  Be&t  interfered  to  prevent  him,  to  which 
plea  the  plaintiff  replied  excess,  on  which  Beffitt  took  issue,  and  the  plaintiff 
joined. 

Kendall  appeared  by  the  same  attorney  as  Beffitt,  and  pleaded,  first,  son 
assault  demesne,  to  which  plea  the  plaintiff  replied  excess,  on  which  Kendall  took 
issue,  and  the  plaintiff  joined ;  secondly,  a  justification  in  respect  of  the  defence 
of  the  possession  of  a  house,  to  which  plea  the  plaintiff  replied  excess,  on  which 
Kendall  took  issue,  and  the  plaintiff  joined. 

Badcliffe  appeared  by  another  attorney,  and  pleaded  not  guilty. 

Stenson  apneared  by  a  third  attorney,  and  pleaded  not  guilty. 

At  the  tnal,  all  the  four  defendants  appealed  by  separate  ooun8eL(a) 

Verdict : 
For  the  plaintiff  on  the  first  issue  against  Beffitt,  and  for  Beffitt  on  the 
second;  no  damages. 
*7081  *       ^^^  plaintiff  on  both  issues  against  Kendall,  with  40s.  damages. 

J  For  Badcliffe  on  the  issue  against  him. 

For  Stenson  on  the  issue  against  him. 

The  plaintiff's  taxed  oosts  against  Kendall  amounted  to  72/. 

(a)  It  was  mentioned,  in  the  Master's  written  statement,  that  the  witnesses  were  the 
same  for  Reffitt,  Kendall,  and  Radcliffe,  and  were  severally  subpoenaed  bj  each :  that 
Stenson  did  not  appear  to  have  snbpcenaed  any  witness ;  bat  that,  in  the  course  which 
the  cause  took,  the  witnesses  for  one  defendant  were,  in  effect,  witnesses  on  behalf  of  all 
Bat  no  stresi  was  laid  on  these  oircnmstances  in  the  argument. 
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Beffitt's  taxed  costs  a|;aiiist  the  plaintiff  amounted  to  197. 

Badcliffe's  taxed  costs  agaioat  the  plaintiff  amounted  to  32^.  10«« 

Stenson's  taxed  costs  agfdxtst  the  plaintiff  amoonted  to  18^  15s. 

Oresswett  in  this  term  (June  16th  (a)  ),  moved  for  a  rule  to  shew  OMiae  why 
the  costs  of  Beffitt,  BadcUffey  and  StensoUi  amounting  to  70^.  5s.y  should  notbe 
set  off  agdnst  the  sum  of  lilj  the  damages  and  costs  reoovered  by  the  plaintiff 
against  Kendall.  The  three  successful  defendants  are  as  much  entitled  to  the 
set  off  as  a  single  defendant  would  be  for  whom  particular  issues  weoe  found. 
In  George  t;.  Elston,  1  New  Ca.  513,  (S.  C  1  Hodjz.  63,)  the  plaintiff  recoyered 
in  trespass  againat  one  of  three  defendants,  but  &ued  as  against  the  other  two; 
and  it  was  held,  that  the  two  last  were  entitled  to  haye  their  costs  deducted  out 
of  the  damagesand  costs  recovered  bj  the  plaintiff  against  the  other  defendant; 
though,  on  Uie  other  side,  the  rule  {til.  2  W.  4,  L  s.  03,  8  B.  &  Ad.  388,  was 
referred  to,  which  orders,  tfiat  "  No  set-off  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lim  for  costs  in  the  particnlar 
.*suit  against  which  the  set«off  is  sought,  provided,  nevertheless,  that  in-  |^y^ 
terlocutory  costs  in  the  same  suit,  a.warded  to  the  adverse  party,  may  be  ■- 
denoted.''  It  is  true  that  it  doea  not  appear  that,  in  O^cnrge  o.  lilston,  1  New 
Ca.  513,  (S.  C.  1  Hodg.  68,}  the  succesi^defendaAts  appeared,  as  here  two  of 
them  do,  by  different  attorneys  from  the  one  by  whom  Um  defendant  who  failed 
appeared,  nor  that  the  defences  were  severed.  But  the  defendants  are  not  to 
lose  their  right  of  set-off  because  they  do  not  choose  to  employ  the  same  atto> 
ney,  nor  because  they  set  up  different  defences. 

Alexa/iider  shewed  cause  in  the  first  instance.  First,  Gkorge  v.  Elston,  1 
New  Ca.  513,  (S.  0. 1  Hodg.  63,)  was  decided,  in  the  Common  Pleas,  on  the 
authority  of  another  case  in  the  Common  Pleas,  Sohoole  v.  Noble,  1  H.  Bl  28; 
but  the  practice  in  the  King's  Bench  is  different  from  that  in  the  Common  Pleas, 
and  SrllQws  a  much  more  extensive  lien  to  the  attorney.  This  was  expressly 
decided  in  Baodle  v.  Fuller,  6  T.  B.  456,  and  Middleton  v.  Hill,  1  M.  &  S*  240 ; 
and  Holroyd  v.  Breaze,  4  B.  &  Aid.  43,(5)  is  to  the  same  effact,  where  Bayky,  J. 
said,  <<  As  to  the  liberty  of  setting  off  the  costs  against  each  other,  that  casnot 
be  allowed,  because  it  would  destroy  the  lien  of  the  pluntiFs  attorney .''  Se- 
condly, even  supposing  that  this  Court  chose  to  adopt  the  praoface  of  uie  Com- 
mon Pleas,  the  authonties  do  not  warrant  tiie  application.  The  parties  sever  in 
their  pleadmgs ;  all  appear  by  different  counsel ;  and  there  are  three  difierent 
attom^s.  £i  is,  therefore,  as  if  there  were  four  distinct  actions.  [Xord  Bin- 
man,  C.  J.  The  attorney  who  loses  the  lien  is  the  same  against  all?]  But  he 
is  not  the  party  who  is  answerabl^Hbr  the  severance  *of  the  defences.  ri$nu\ 
[Patteson,  J.  The  defendants  are  entitled  to  sever:  and  whose  fault  L 
is  it  that  they  are  all  on  the  record?]  The  attorney  cannot  know  the  de- 
fences before  hand.  [Patteson,  J.  He  takes  his  chance.]  !i%irdly,  the  role 
of  Hil.  2  W.  4, 1,  s.  93,  3  B.  &  Ad.  388,  is  against  the  application.  It  is  true 
that  in  George  t;.  Elston,  1  New  Ca.  513,  (S.  C.  1  Hodg.  68,)  Tindal,  C.  J.  con- 
sidered that  tne  rule  applied  only  to  separate  action?.  But,  in  the  first  place,  these 
are,  in  effbct,  separate  actions  for  the  reasons  given;  and,  secondly,  it  mav  be 
doubted  whether  the  rule  be  so  restricted.  Interlocutory  costs  are  excepted  from 
the  operation  of  the  rule :  now,  as  these  were  allowed  in  the  same  action,  the 
protection  here  given  to  them  would  have  been  unnecessary,  unless  the  rule  had 
been  applicable  to  a  set-off  of  other  costs  in  the  same  cause.  The  words  <^  par- 
ticular suit,''  are  introduced  merely  to  prevent  the  inference  that  the  attorney 
was  to  have  a  lien  isx  any  suit  except  that  in  which  the  question  arose.  There 
can  be  no  reason  for  protecting  the  attorney  a^inst  the  set-off  from  a  separate 
actiouj  which  does  not  apply  to  the  set-off  claimed  in  the  same  action.    [Pat- 

(o)  Before  Lord  Denman,  C.  J.,  litaedale,  and  Patteson,  Js.    Williams,  J.  was  preaeot 
in  Oonit  daring  part  of  the  argament  only. 
(6)  See  p.  700  of  the  same  volume,  correcting  an  inaccnracy  in  the  report  at  p.  43. 
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TMON,  J.  I  tfaink  Qeorgb  v.  ElBtDn,  and  this  oaae  have  nothing  to  do  with  the 
mle  of  Hil.  2  W.  4,  I.  8.  98,  but  that  that  riile  contemplates  only  the  ease 
where  the  partiee  are  the  same.] 

OreitweU,  in  support  of  the  rnle.  The  pnotice  of  the  different  conrts  is  no 
lannr  at  variance.  If  the  actions  were  separate,  the  application  certainly  ought 
to  nil :  and  the  cases  cited  against  it  shew  no  more,  with  the  exception  of  Mol- 
royd  V.  Breare,  4  B.  ft  Aid.  iB,  700,  where  the  action  was  the  same,  bnt  where 
^111  ^^  ^^^^  seems  to  have  been  ^little  considered.  The  lien  is  allowed  to 
-■  the  attorney  on  the  snppontioii  that  he  relies  npon  his  client's  case  to 
oover  himseif  from  loss :  but,  if  it  were  allowed  to  the  extent  now  contended 
lor,  the  attorney,  instead  of  being  restricted  by  the  consequences  of  including 
too  inany  defexmants,  woidd  be  tempted  to  include  as  many  as  possible. 

Cur,  adv.  wU, 

Lord  Bbnman,  0.  J.  now.  said  that  the  Court  considered  the  authority  of 
George  v.  Sbton,  1  New  Ga.  513,  (S.  C.  1  Hodg.  63,)  to  be  one  which  they  couML 
not  g^  over,  and  deciMve  of  this  case,  and  that  the  rule  must  be  made  absolute 
to  its  foil  extent.  Rule  absolute,  as  prayed. 

BONE  agaxn$t  DAW,  JOHNS,  MATHEW,  and  Others.  Tuesday,  June  16. 

To  a  declaration  in  trespass  for  aasanlting  and  beating  plaintiff,  imprisoning  him  for  a 
long  time,  and  during  that  time  tearing  his  clothes,  defendant  pleaded  the  general  is- 
sne,  and|  as  to  the  assaulting,  beating,  and  tearing  the  clothes,  a  justification.  Plain- 
tiir  replied,  that  the  detention  was  longer,  and  the  other  trespasses  committed  with 
iBore  Tiolence,  than  was  necessary  for  the  purposes  alleged  in  the  plea.  Issue  was 
jotned  thereupon,  and  on  this  and  the  general  issue  plaintiff  had  a  verdict  for  one 
shilling.  The  Judge  certified  to  deprive  of  costs  under  stat.  43  £Uz.  c.  6,  8.  2,  and  did 
not  certify  under  stat.  22  k  23  Gar.  2,  c.  9,  s.  136,  that  a  battery  was  proved. 

Bsld,  1.  That  as  the  action  appeared  to  be  for  a  battery,  the  Judge  could  not  certiQr 
under  stat  43  Elis.  2.  That  the  battery  was  admitted  on  the  record,  and  therefore 
the  plaintiff  was  entitled  to  full  costs  without  a  certificate  under  stat  22  ft  23  Car.  2, 

ca. 

Tbxspass.  The  declaration  charged  (in  a  single  count)  that  the  defendants 
assaulted  the  plaintiff,  pulled  and  dragged  him  al^ut,  threw  him  down,  tied  him 
with  ropes,  dragged  and  struck  him  on  and  affainst  the  ground,  impiiisoned  him 
and  kept  him  imprisoned  for  a  long  time.,  and  during  tmit  time  beat  him ;  that 
*7121  ^^^^7  again  imprisoned,  and  dri^^ged,  beat,  bruised,  and  ill-treated  him[> 
J  and  that  they  again  imprisoned  him  for  a  long  time,  to  wit,  &c.,  and  during 
the  time  aforesaid,  to  wit,  on,  &c.  tore  and  damagei  the  clothes  and  wearing  ap- 
parel, to  wit,  &c.,  of  the  plaintifi^  which  he  then  wore.  Pleas,  not  guilty,  by 
all  the  defiendaats.  By  Johns,  as  to  the  assaulting  and  beating  in  the  declaration 
fnt  mentioined,  and  as  to  the  tearing  and  damaging  the  plaintiff's  clothes  therein 
mentioned,  that  the  plaintiff  just  before  the  time  when,  &c.  assaulted  and  would 
have  beaten  him,  Johns,  if  he  had  not  defended  himself;  wherefore- he  did  de- 
fend himself,  "  and  in  so  doing  did  necessarily  and  unavoidably  a  little  assault 
nnd  beat  the  plaintifif,  and  rend,  tear,  damage,  and  spoil  t^e  said  wearing  aj^Murel 
in  the  said  declaration  mentioned,  doing  no  unnecessary  damage,''  &o.  By 
Matfaew,  as  to  the  trespasses  justified  in  the  preceding  plea,  that  the  plaintiff, 
just  before,  &c.,  had  assaulted  Johns,  and  at  the  time,  &o.  was  beating  and  ill- 
treating  him,  wherefore  he,  Mathew,  to  preserve  the  peace,  &c.  gently  laid  his 
hands  on  the  plaintiff  as  he  lawfully,  &c.,  whereupon  the  plaintiff  with  force, 
&c.,  assaulted  the  defendant  Mathew,  and  would  have  beaten  him  if  he  had  not 
immediately  defended  himself,  wherefore,  &o.,  as  in  the  preceding  plea.  There 
were  similar  justifications  of  the  same  trespasses  by  Daw  and  the  other  defend- 
ants. Beplication  to  the  special  plea  by  Johns,  that  Johns  of  his  own  wrong 
detained  uie  plaintiff  for  a  greater  length  of  time,  and  oommitted  the  other 
trespasses  in  the  introductory  part  of  that  plea  mentioned  to  a  greater  degree. 
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and  with  more  force  and  violence,  than  was  neceesary  for  the  pnrpoae  in  the  said 
plea  mentioned  in  manner  and  form^  &o.  There  were  similar  replioatianB 
*to  the  other  special  pleas.  Rejoinder,  by  Johns^  that  he  did  not  of  his  r^yig 
own  wrong,  &c.,  traversing  the  allegations  of  the  replication,  and  conolu-  *- 
ding  to  the  country.  Similar  rejoinders  by  the  other  defendants.  On  the  trial 
before  Gnrney,  B.  at  the  Launceston  Spring  assizes,  1835,  the  plaintiff  obtained 
a  verdict  for  Is.  damages.  The  learned  Judge  afterwards  certified  under  stat 
43  £li£.  c.  6,  s.  2,(a)  m  the  common  form,  that  the  dami^es  did  not  amount  to 
40<.,  or  above.  The  Master,  on  taxation;  allowed  the  plaintiff  no  more  for  costs 
than  the  amount  of  the  damages. 

In  the  ensuing  term,  Crowder  moved  for  a  rule  to  show  cause  why  the  Mas- 
ter should  not  tax  full  costs  to  the  plaintiff,  notwithstanding  the  oertificate. 
He  contended  that  the  learned  judge  had  no  authority  to  certify  under  the 
statute  of  Elicabeth,  the  action  being  for  a  battery;  and  that  the  plaintiff  was 
not  deprived  of  his  costs  by  the  want  of  a  certificate^  under  the  stat.  22  and  23 
Car.  2,  c.  9,  s.  136  ){h)  for  that,  although  decisions  were  ^contradictory  pr7|^ 
on  the  question,  whether  an  imprisonment  necessarily  included  a  battery  ^ 
(Oxley  V,  Flower,  2  Selw.  N.  P.  Imprisonment,  I.  p.  906,  m.  p.  925,  8th 
ed.),  Emmett  v.  Lyne,  1  New  B.  255,  Wiffin  v.  Eancard,  2  N.  B.  471,  yet  here 
the  special  pleas  of  justification  admitted  a  battery,  and  such  admission  was 
equivalent  to  a  certificate,  under  the  latter  act^  of  a  battery  having  been  proved. 
A  rule  nisi  was  granted. 

Erie  and  Rowe  now  showed  cause.  The  clear  intent  of  the  statute  of  Charles 
n.  was,  that  if,  in  the  cases  there  pointed  out,  the  Judge  thought  the  action 
frivolous,  and  <]Qd  not  certify,  the  plaintiff  should  not  have  his  full  costs.  And,  in 
the  absence  of  a  certificate,  if  there  have  been  special  pleas,  it  does  not  necessanly 
follow  that  the  costs  shall  be  allowed.  In  Washer  v.  Smith,  2  Barnard,  K.  B. 
180, 277,  though  the  Court  was  of  opinion  that  a  plea  of  son  assault  demesne(c) 
would  entitle  a  plaintiff  to  *fall  costs,  Lee,  J.  said, "  that  the  rule  is  not,  r«7^5 
that  the  plaintiff  shall  be  entitled  to  full  costs  in  all  these  actions  of  tres-  '> 
pass,  where  there  is  special  pleading;  and  he  cited  an  instance  to  the  contrary 
in  Philpot  V.  Jones,  Hil.  1,  G.  1.  In  the  present  case,  the  plea  of  son  assault 
demesne  is  not  traversed :  the  plaintiff  admits  the  justi&sation,  and  relies  merely 

fa]  Stat  43  Eliz.  c.  6,  8.  2.  And  be  it  further  enacted,  <'  if  upon  anj  action  personal 
to  oe  brought  in  any  her  Hajestj's  courts  at  Westminster,  not  being  for  any  title  or  inte- 
rest of  lands,  nor  concerning  the  freehold  or  inheritance  of  any  lands,  nor  for  any  battery, 
it  shall  appear  to  the  judges  for  the  same  court,  and  so  signified  or  set  down  by  the  jis- 
tices  before  whom  the  same  shall  be  tried,  that  the  debt  or  damages  to  be  recorered 
therein  in  the  same  court,  shall  not  amount  to  the  sum  of  40«.  or  above,  that  in  ereiy 
such  case  the  judges  and  justices  before  whom  any  such  action  shall  be  pursued,  shall 
not  award  for  costs  to  the  party  plaintiff  any  greater  or  more  costs  than  Uie  sum  of  the 
debt  or  danrages  so  recovered  shall  amount  unto,  but  less  at  their  discreUons." 

(6)  Stat.  22  k  23  Car.  2,  c.  9,  s.  136,  enacts  as  follows:— "And  for  prevention  of  trivial 
and  vexatious  suits  in  law,  whereby  many  good  subjects  of  this  realm  have  been  and  are 
daily  undone,  contrary  to  the  intention  of  an  act  made  in  the  three  and  fortieth  year  of 
Queen  Elizabeth,  for  avoiding  of  infinite  numbers  of  small  and  trifling  suits  commeoced 
in  the  courts  at  Westminster ;  be  it  further  enacted,  for  making  the  said  law  effectaal, 
that  from  and  after  the  1st  of  May  aforesaid,  in  all  actions  of  trespass,  assanlt  and  battery, 
and  other  personal  actions,  wherein  the  judge  at  the  trial  of  the  cause  shall  not  find  and 
certify  under  his  hand  upon  the  back  of  the  record,  that  an  assault  and  battery  was  snf* 
ficiently  proved  by  the  plaintiff  against  the  defendant,  or  that  the  freehold  or  title  of  the 
land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in  question,  the  plaintiff  in  snch 
action,  in  case  the  jury  shall  find  the  damages  to  be  under  the  value  of  40«.,  shall  not  re- 
cover or  obtain  more  costs  of  suit  than  the  damages  so  found  shall  amount  unto." 

(c)  The  plea  in  the  case  then  before  the  court  was,  molliter  manus,  Ac.  by  reason  of 
the  plaintiff  having  entered  the  defendant's  garden.  It  is  not  expressly  said  how  that 
case  ended.  In  Philpot  v.  Jones,  the  plea  was  a  justification  under  process,  to  an  action 
of  trespass  quare  clausum  fregit ;  and  the  case  appears  to  have  been  cited  in  answer  to 
two  Anonymous  cases  j[2  Yentr.  180,  196,)  mentioned  at  the  bar,  where,  in  actions  of 
trespass  quare  clansnm  negit  (and  for  other  trespasses,  not  specified  in  the  report),  jns* 
tificatlons  had  been  pleaded. 
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on  an  alleged  ezeeas.  That  ezoeae  is  not  speoiallj  pleaded  to,  bnt  simply  denied. 
Any  eSeatj  then,  which  might  result  from  the  admission  of  a  battery  on  the  plead- 
ing is  done  away,  and  the  want  of  a  certificate  under  stat.  2  &  23  Car.  2,  c.  9,  is 
not  supplied.  Am  to  eyeiy  thing  bnt  the  battery,  the  certificate  under  48  Elia. 
operates.  The  case  is  like  Wiffin  v,  Kineard,  2  New  B.  471,  which  is  recog- 
nised in  Bnggs  v.  Bowgin,  2  Bing.  883,  and  where  the  action  was  for  an  assault, 
battery,  and  talse  imprisonment.  The  jury  found  a  yerdict  for  It.  damages, 
and  the  judge  certified  under  the  statute  of  Elisabeth.  The  court  held  that  the 
eertifioate  depriyed  the  plaintiff  of  his  full  costs  as  to  the  imprisonment,  and 
that  he  could  not  recoTer  full  costs  for  the  assault  and  battery  for  want  of  a  cer- 
tificate under  the  statute  of  Charles.  [Pattsson,  J.  It  does  not  appear  that 
there  was  any  special  plea  in  that  case;  where  there  is  such  a  plea  it  has  always 
been  held  equiyalent  to  a  certificate  since  I  can  remember.]  in  Stead  v.  (Gam- 
ble, 7  East,  825,  these  was  a  special  plea  (upon  which  the  defendant  had  a  yer- 
diet);  and,  notwithstanding  that  plea,  the  Court  held,  in  the  absence  of  a  cer- 
tificate, that  the  plaintiff  should  xecoyer  no  more  damages  than  costs.  [Pattb* 
SON,  J.  No  question  arose  upon  the  special  plea  in  that  case.  The  Court 
^161  *^^^  ^^^  ^^J  ^^^  ^^^  ^0  ^^^  pl^  i^to  consideration,  and  they  re- 
^  ftised  full  costs,  upon  the  ground  that  the  title  to  the  fireehold  might 
haye  come  into  dispute  upon  the  general  issue,  and  therefore  that  a  certificate 
under  stat.  22  &  23  Car.  2,  c.  9,  was  necessary  to  entitle  the  plaintiff  to  full 
costs,  j  The  ground  upon  which  a  special  plea  remoyes  the  necessity  of  a  certi- 
ficate IS,  that  the  record  then  shows  what  should  otherwise  be  certified  by  the 
judge,  yia.  that  a  battery  was  in  fact  committed,  or  that  the  title  to  freehold 
was  in  question.(a)  Here  the  record  does  not  show  that  such  an  issue,  was 
raised.  The  assault  and  battery  are  justified }  the  justification  is  admitted,  but 
it  is  alleged  that  there  was  an  excess ;  and  as  to  that  excess  there  is  no  special 
plea;  it  is,  therefore,  as  if  nothing  but  the  general  issue  had  been  pleaded. 
Where  the  finding  of  a  plea  of  justification  is  against  the  defendant,  the  plea  is 
eqniyalent  to  a  certificate;  but  not  so  where  the  justification  is  found  for  him, 
or  is  admitted  on  the  record.  In  Smith  v.  Edge,  6  J.  B.  562,  which  may  be 
relied  upon  on  the  other  side,  the  issue  on  the  plea  of  justification  was  found 
against  the  defendanta.  As  to  the  tearing  of  the  clothes,  the  plaintiff  would 
lose  his  costs  by  the  certificate  under  the  statute  of  Elisabeth,  which  is  not 
interfered  with  in  this  respect  by  the  statute  of  Charles,  as  appears  from 
Broadbent  v.  Woodhead,  2  Tidd.  953,  9th  ed.(5)  [Littubdale,  «J.  Tearing 
the  clothes  would  not  be  considered  as  separate  from  the  battery,  if  the  whole  ap- 
:^Y2--|  peared  *to  be  one  transaction;  Mears  v.  Greenaway,  1  H.  Bl.  291; 
^  Lockwood  V,  Stannard,  5  T.  B.  482 ;  though  a  different  rule  preyailed 
before  those  cases ;  Coterill  v.  Tolly,  1 T.  B.  655.1  It  ma^r  be  questioned,  whe- 
ther the  excess,  which  is  here  alle^  by  way  of  new  assignment,  amounts  to 
such  a  battery  as  is  excepted  in  stat.  43  Elis.  c.  6,  s.  2.  The  intention,  at 
least,  of  that  statute  was  to  exclude  complaints  of  such  a  trifling  kind  from  the  . 
superior  courts.  JLord  Dsnman,  C.  J.  Is  it  possible  to  say  that  where  an 
action  is  brooffht  lor  beating  the  plaintiff,  and  a  justification  is  pleaded,  and  ex- 
cess replied,  that  is  not  an  action  <<  for  any  batter/'  within  the  statute  7] 

Crawder,  contriL,  was  stopped  by  the  Clourt. 

Lord  Dsnman,  C.  J.  It  is  clear  that  the  learned  Judge  had  not  power  to 
grant  this  certificate.  The  action  was  for  a  battery.  It  is  hard  to  reconcile 
almost  any  set  of  cases  on  the  subject  of  costs;  but  it  seems  clear  that  the 
statute  of  Elizabeth  includes  this  case  in  the  exception,  and  not  in  the  rule. 

LiTTLXDALE,  J.  The  Statute  of  Elisabeth  excludes  from  the  proyisions  of 
the  second  section  cases  in  which  the  action  is  for  any  battery.  Then,  by  the 
statute  of  Charles,  in  all  actions  of  trespass,  assault,  and  battery,  where  the 

(a)  See  note  [/]  to  Green  v,  Jones,  1  Wms.  Saand.  300. 

(6)  Where  Walker  v.  Robinson,  1  WUb.  93,  is  also  cited.  It  does  not  appear  that  there 
was  any  batlery  in  either  case. 
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Judge  aH  the  triid  shall  not  oertify  liiat  a  baMny  was  eaSnoMj  proved,  and 
4hB  jury  shall  not  find  4df .  damages,  the  plaintiff  shall  not  recoyer  more  eosta 
than  damages.  Here,  thereforey  Sie  phiintiff  was  *primft  fiusie  debarred  r^^i  g 
from  recovering  his  foil  eosts.  Bat  then  it  has  been  held  that  the  ad-  ^ 
mission  of  a  battery  by  a  special  plea  snpersedes  the  necessity  of  a  oertifieafte 
nnder  the  statute  of  Oharles.  Here  the  plea  is  spedaL  and  in  the  first  iastanoe 
admits  the  battery,  but  jasti£es  it  The  reply  is,  excess,  which  is  simply  tra- 
Teorsed.  Still,  a  battery  is  admitted  by  the  plea,  and,  where  that  is  so,  tiie 
plaintifl^  if  he  obtsins  a  verdiet,  is  entitled  to  his  foil  costs,  althoii|^  there  be 
no  certifioate. 

Pattbson,  J.  I  do  not  mean  at  this  lame  to  go  into  all  the  eaoes  on  the 
present  subject  In  Wiflin  v.  Eincard,  2  New  K  471,  there  was  no  special 
plea,  and  thrae  were  two  causes  €i  action,  an  imprisonm^t  and  a  battery.  The 
impnaonment  was  not  within  the  exception  in  the  statute  of  Eliaabeth,  and  as 
to  that  the  Judge  certified j  and  he  did  not  oertify  under  the  statate  of  Charles 
that  the  batterv  was  sufficiently  proved.  By  the  cert^cato  in  one  case^  and  the 
want  of  it  inue  other,  the  plaintiff  was  completely  diut  out  from  recovering 
his  foil  eosts.  Hove,  tiie  case,  as  it  ultunately  stands  on  the  pleadings^  has 
been  put  upon  the  footmg  of  a  new  assignment ;  but  it  is  not  like  that.  To 
newasflign  would  be  to  say,  <<Tou  have  mistaken  the  assauH,  upon  which  I  sue, 
for  a  differsut  assault}''  and  if,  to  the  trespass  so  newly  assigned,  the  defendant 
bad  pleaded  the  general  issue,  or  something  equivalent,  it  might  have  been  said 
that  the  damaces  were  ^ven  for  tiiat  trespass  only,  and  that  the  plaintiff  ooaM 
not  recover  fou  costs  without  a  certificate  under  the  statute  of  Oiiazles.  Bat 
here  the  ^replication  is,  in  ^ect,  that  the  assault  and  battery  justified  pn'jig 
are  those  complained  o^  but  that  they  were  more  violent  tiban  the  de-  *- 
fiondant  admits  them  to  be.  Under  these  circumstances  no  certificate  was 
necessary  by  the  statute  of  Charles,  and  the  Judge  ooukL  not  certify  under  that 
of  BUiabeth. 

WiLLiAMB,  J.,  concurred.  Rule  absolnte. 


Ez  parte  SMYTH.     Tuetdc^,  Jme  I6(h. 

.Where  a  canae  has  been  brought  before  the  JadiciaX  Oomraittee  of  the  Privy  Gooncil  on 
appeal  from  the  Conrt  of  Arches,  and  the  Judicial  Committee  has  decided  in  faroar  of 
the  appeal}  at  the  same  time  retaining  the  principal  cause,  and  ordering  the  unsuccess- 
ful psETtj  to  appear  absolutely,  sulject  to  the  approbation  of  the  King  in  Council,  which 
approbation  has  been  afterwards  given,  this  court  cannot,  on  a  suggestion  of  error  is 
the  deeipioiiy  tseae  a  mandamne  to  the  Privy  Ooimcil  to  receive  a  petition  for  a  rehear- 
ing of  the  appeal. 

Nor  will  the  court  issue  a  prohibition  to  the  Committee,  on  a  complaint  that  they  have 
exceeded  their  jurisdiction  in  ordering  the  party  to  appear  absolutely ;  it  not  being 
shewn  that  they  have  either  transgressed  the  general  law  of  the  land,  or  interfered  in 
any  matter  not  of  ecclesiastical  cognisance. 

Ths  wife  of  the  above  party  instituted  a  suit  against  him  in  the  donsistoiy 
Court.  He  appeared,  and  made  a  protest,  which  was  oyerruled ;  but  the  Jadgd 
refused  to  direct  that  he  should  appear  absokitely,  or  to  admit  the  wife's  liM* 
The  wife  appealed  to  the  Arches  Conrt,  where  it  was  decreed  that  the  nfftfil 
was  not  in  due  time  «nd  place.  She  then  appealed  to  the  Court  of  Delegates, 
which  (in  June,  1862)  decided  against  the  appeal,  and  remitted  the  cause  to 
the  Arohes  Court.  It  was  ultimately  brought  again  into  the  Consistoiy  Court, 
the  Judge  of  which  Court  decreed  to  proceed  as  if  there  had  hem  no  appeal* 
The  wife  then  tendered  her  libel  with  additional  articles,  and  proposed  amend- 
ments. The  Court  rejected  these;  and  she  appealed  to  the  Court  of  Arebefi, 
which  pronounced  in  favour  of  the  appeal,  and  retained  the  princqial  oss^e. 
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^^jnfft  Mr.  BmfA  then  *fip|NBaled  (o  the  Sing  in  Pdvy  Gonneil,  aad  hk  M»- 
^  jesty  Tefeired  the  rabjeot-matter  of  m^bmI  to  the  Judioial  Ooimnftlee  of 
the  Vmj  Uonneil.  The  appeel  was  heard.these  on  the  12th  of  last  Fehniery; 
and  the  oMamittee  announced  in  open  court  liB  intention  to  xeport  to  the  king 
in  &yonr  of  the  appeal^  and  to  anbmit  alao,  aa  part  of  their  seporty  that  the 
piJBoipal  eaoae  should  be  retained  before  Uie  «ludioial  Committee^  and  that 
Smjth  ehonld  appeur  absolniely;  and  they  ordered  him  bo  to  appear  en  a  oer- 
tain  day^  if  his  Majesty  should  confirm  the  report.  Mr.  Smyu  then  praved 
to  be  heard  on  his  petition  against  his  being  ordered  to  appear  absolutely,  hut 
this  was  refused.  On  a  subsequent  day^  he  stated  to  the  Judicial  Gommittee 
that  he  intended  to  petition  the  King  in  Council  not  to  confirm  ^e  dedaioai 
and  requested  them  not  to  transmit  their  report  to  the  king  till  the  expiration 
of  fifieen  days,  the  usual  time,  for  appeal  fimn  aa  inJerior  to  a  superior  eoolesi- 
aatical  court  (stat.  24  H.  8,  c  12 ;)  but  this  was  refosed.  On  the  ITth,  he 
aent  a  petiti(m  to  the  Secratary  of  State,  praying  that  his  Mi^eaty  would  not 
decide  on  the  report  till  the  expiration  of  the  ^Aeen  days.  In  miawfiE|  be  was 
informed  that  the  Pri^y  Council  never  received  petttiona  as  to  any  case  whioii 
had  been  argued  and  decided  upon  in  open  court.  The  report  of  the  Judioial 
Committee  was  confinaed  by  the  King  in  Council,  Febniary  28d';  after  wfaodi 
Mr.  Smyth  transmitted  another  petition  to  the  Lord  Ptesid^t  of  the  Council, 
pnigrisg  rehef,  and  shewing  thisit  the  report  waa  (as  he  eonoeived)  unjust  and 
erroneous.  The  Lord  I^reaident  declined  to  inteiAra,  for  seasona  similar  to 
those  given  in  the  answer  to  ^e  preceding  api^ieation;  and  aaather  petition,  to 
the  same  dPect  with  ^e  laat,  being  sent  to  the  Losds  of  the  Goonoil,  with  a 
*7211  l^^y^  *tiiBA  it  might  be  laid  before  the  King  in.  Gonmnl,  a  like  anawm 
-'  was  returned. 
JS^necfyy  in  the  last  term  (April  15th),  moved  for  arule  to  ahew  cause  why 
a  mandamus,  should  not  issue  to  the  Lords  of  the  Pri'vy  Council  to  reoei?e  Hm 
petition  of  Mr^  Sn^th,  and  forthwith  to  lav  it  before  his  Majesty  in  council. 
Thia  court  could  have  exercised  such  an  authority  -ov^  the  Court  of  Delegates, 
if  the  proceeding  complamed  of  in  the  petition  had  taken  plaoe  there;  it  may 
therefore  issue  a  mandamus  to  the  Judioial  Committee,  whicn  is  aubatitutad  for 
the  delegates,  under  stats.  2  &  3  W.  4,  cw  92,  s.  S,  and  8  &  4  W.  4,  o.  41,  s.  ft. 
It  is  the  right  of  any  subject  to  lay  a  petition  before  the  Idng  in  council,  espe- 
cially where  the  complaint  is  of  injustice  in  tim  proceeding  of  a  court;  amdithe 
application  here  is  oi^y  that  the  Privy  Council  may  be  mected  to  receive  tiie 

Etition,  not  that  they  should  be  ordered  to  rehear  tike  case.  The  motion  is  not 
» that  in  Ex  parte  ]foi^an,2  Chit  Rep.  250,  where  a  mandamus  was  asked  for 
to  compel  a  court  to  grant  a  new  trial.  Here  the  only  object  is  to  obtain  a 
lieacing  on  the  (j^uestion,  whether  or  not  the  -cwise  should  be  reheard.  [IiITKL»- 
i>ALB,  J.  If  this  had  been  a  case  before  the  Sel^atea,  the  course  would  haire 
been  to  ^ply  for  a  commission  of  review ;  and  that,  if  granted^  would  have 
gone,  not  to  the  same  delegates,  but  to  others.]  The  prooeMing  by  commission 
of  review  was  abolished  by  stat.  2  &  B  W.  4,  c.  92,  s.  3,  which  transforred  the 
powers  of  the  Court  of  Delegates  to  the  Eong  in  Council :  but  thai  statute  en- 
*7221  ^^  ^^  every  jud^ent  and  decree  there  made  should  hove  *such  and 
-■  the  like  force  and  effect  in  all  respects  as  if  made  and  pronounced  by  tibe 
High  Court  of  Delgates ;  and,  therefore,  in  a  case  like  the  present,  some  ulterior 
remedy  ought  to  be  given. 

Lord  Dbnbcak,  C.  J.  On  the  very  statement  in  support  of  this  motion  we 
have  no  power.  A  court  of  competent  jurisdiction  has  decided  in  this  case.  If 
we  were  to  interfere  in  the  manner  suggested,  we  might  as  well  call  upon  the 
Lord  Chancellor  to  revise  any  decision  he  makes,  or  upon  any  other  CMirt  to 
racenaider  ito  judgraento.    The  rule  cannot  be  granted. 

LiCTUBDAiiB,  cf.  When  cases  of  this  kind  were  refoired  to  the  court  of 
Delegates,  a  party  dissatisfied  with  their  judgments  might  have  applied  for  a 
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commission  of  review ;  bat  I  have  no  notion  that  this  Court  can  now  aooompfidi 
the  object  of  snoh  a  commission  by  a  mandamus. 

-  PATTSSONy  J.  This  Court  will  undoubtedly  take  care  that  other  courts  shall 
do  justice;  but  I  never  heard  that  we  could  compel  any  court  to  rehear  a  case 
already  decided,  which  is,  in  effect,  the  object  of  this  motion. 

CoLERiDOS;  J.  concurred.  Role  refused. 

In  the  same  term  Mr.  Smyth,  having  been  served  with  a  monition  from  tbe 
Judicial  Committee  to  appear  and  attend  the  proceedings  on  the  appeal,  made 


Our.  adv.  vuU, 

LiTTUSDALE,  J.  uow  delivered  the  judgment  of  the  Court.  In  this  case  Mr. 
William  Henry  Carmichael  Smyth  has  moved  for  a  rule  nisi,  prohibiting  the 
Judicial  Committee  of  the  Privy  Council  from  proceeding  in  a  suit  originaUy 
instituted  in  the  Consistory  Court  of  London,  against  Mr.  Smyth  by  his  wife, 
and  which  was  brought  before  the  Court  of  Ardies  by  an  appeal  on  her  part, 
and  afterwards  before  the  King  in  Council,  by  an  appeal  on  the  part  of  Mr. 
Smyth,  and  referred  by  his  Majesty  to  the  Judicial  Committee. 

The  ground  of  appeal  by  Mrs.  Smyth  was  the  refund  of  the  judge  of  the  Con- 
sistory Court  ''to  admit  additional  articles  to  her  libel,  and  to  assign  to  hear 
on  admission  of  the  said  Hbel  so  altered,  and  of  the  additional  articles,  the  by- 
day.''  The  Court  of  Arches  decided  in  favour  of  Mrs.  Smyth.  The  Judicial 
Committee,  on  appeal,  have  reversed  that  decision,  but  have  gone  no  further  to 
retain  the  principal  cause,  and  to  direct  Mr.  Smyth  to  appear  absolutely. 

This  last  part  of  their  decree  forms  the  ground  of  the  present  application.  It 
is  admitted  that  the  suit  is  solely  ecclesiastical  cognizance,  and  no  matter  has 
arisen  in  the  progress  of  the  suit  which  interferes  with  that  cognizance ;  but  it 
b  alleged  that  the  Judicial  Committee  have  exceeded  their  jurisdiction  in  de- 
.creein^  BIr.  Smyth  to  appear  absolutely,  the  question  of  such  appearance  not 
being  m  any  way  the  subject  of  appeal.  It  appears  that  this  question  had  been 
the  subject  of  a  ^former  appeal  to  the  Court  of  Delegates,  and  had  been  n^24 
decided  in  favour  of  Mr.  Smyth,  on  the  ground  that  that  appeal  was  not  '- 
brought  in  due  time. 

In  the  present  appeal  the  prayer  of  both  parties  is,  that  the  principal  cause  ^ 
should  be  retained.(6)  The  tfudicial  Committee  have  retained  it,  and  have  de-  ! 
creed  Mr.  Smyth  to  appear  absolutely.  ^ 

Whether  they  are  right  in  so  decreeing  or  not  is  a  question  of  practice,  not  of 
jurisdiction.  The  temporal  courts  cannot  take  notice  of  the  practice  of  the  1 
ecclesiastical  courts  or  entertain  a  question  whether,  in  any  particular  cause  ad-  ^ 
mitted  to  be  of  ecclesiastical  cognizance,  the  practice  has  been  regular.  The 
only  instance  in  which  the  temporal  courts  can  interfere  by  way  of  prohibiting  j 
any  particular  proceediug  in  an  ecclesiastical  suit,  are  those  in  which  something  ^i 
is  done  contrary  to  the  general  law  of  the  land,  or  manifestly  out  of  the  juxis-  <^ 
diction  of  the  Court.  The  proceeding  here  complained  of  comes  within  neither  i 
of  these  heads,  and  therefore  we  are  of  opinion,  that  the  rule  prayed  for  ought  i 
not  to  be  granted.  Rule  refnsed.(^) 


{aS  May  J  2th.    Before  Littledale,  Patteson,  and  Coleridge,  Js. 


Mr.  Smyth,  in  his  appeal  laid  before  the  Judicial  committee,  prayed  them  to  pro-  .  ^ 
nounce  for  the  appeal,  to  reverse  the  decree  made  below,  to  retain  the  principal  cause, 

and  therein  to  dismiss  the  appellant  from  all  farther  observance  of  justice.    Mrs.  Smyth,  ^> 

in  the  statement  of  her  case  laid  before  the  Committee,  prayed  them  to  affirm  the  decree,  ^^i 

to  retain  the  principal  cause,  &c.  i\ 

(c)  See  Ex  parte  Smyth,  2  Cro.  M.  A  R.  Y48 ;  S.  C.  1  Tyrwh.  ft  Gr.  222,  where,  npon  .^ 
the  same  motion  being  made  in  the  Court  of  Exchequer  by  Mr.  Smyth,  the  same  point  wtf 

decided.  ,  1 


A         b. 
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"^The  KING  against  HEWES.     Tuesdayy  June  16. 

This  conrt  will  not  Issiie  a  mandamas  to  a  court  of  criminal  jnrifidiction,  to  alter  the  mi- 
nates  of  a  Terdict  according  to  the  &ct,  or  to  cancel  an  alteration  in  such  minutes,  oif 
a  representation  that  the  verdict  was  erroneouslj  entered  at  the  triaL 

As  where  a  jury  at  sessionSi  on  an  indictment  for  poisoning  horses,  found'  a  verdict 
of "  Gailtj  by  mischance,"  and  were  then  told  by  Uie  chairman  that  they  must  say 
either  guilty  or  not  guilty,  whereupon  they  brought  the  defendant  in  guilty,  and  recom- 
mended him  to  mercy  on  the  ground  that  he  had  no  malicious  intent  but  administered 
the  material  to  benefit  the  condition  of  the  horses ;  upon  which  finding  and  explanation 
a  rerdict  of  guilty  was  entered. 

Btlis,  in  the  last  term,  obtained  a  role  calling  on  the  justioeB  and  olerk  of 
the  peaoe  of  the  county  of  Suffolk  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  cancel  the  alteration  made  by  the  said  derk  of  the 
peace  in  the  minute  of  the  yerdict  giren  by  the  jury  upon  the  trial  of  Bobert 
Hewes  before  the  said  justices  of  Bury  St.  Edmond's,  on,  &c.,  or  to  alter  the 
minutes  of  the  verdict  so  given,  according  to  the  fact.    By  the  affidavits  in 
rapport  of  the  rule  it  appeared  that  Hewes  was  indicted  at  the  Bury  sessions 
for  feloniously^  unlawfudlvi  and  maliciously  killing  three  mares  of  the  ^ue, 
&c.,  of  the  goods  of,  &c.,  by  mixing  a  deadly  poison  called  bryony  root  (another 
ocnmt  ffave  a  different  name  to  the  materid)  with  chaff,  bran,  and  bean  meal, 
of  whicn  the  said  mares  ate,  and  became  poisoned  and  died.    The  jury  returned 
a  verdict  of  ^'  Guilty  by  mischance,''  which  the  clerk  of  the  peace  entered  in  his 
minute  book.    The  defendant's  counsel  submitted  that  the  verdict  was  a  spe* 
dal  one,  and  amounted  in  law  to  an  acquittal.    After  some  observation  from 
tbo  counsel  for  the  Grown,  the  chairman  told  the  jury  that  they  must  find  the 
defendant  either  guilty  or  not  guilty,  and  requested  them  to  reconsider  their 
verdict    They  retired,  and  afterwards  brought  in  a  verdict  of  **  Guilty,  but  re- 
commended to  mercy.''    The  chairman  asked  them  on  what  grounds  they  made 
the  recommendation,  and  they  said;  '<  We  recommend  to  mercy  on  the  ground 
*7261  *^'^  ^^  ^^  ^^^  ^^  ^^  ^     ^  malicious  intent,  but  did  it  to  benefit  the 
-'  condition  of  the  horses."    The  defendant  was  then  sentenced  to  two 
jears'  impriaonment.    One  of  the  jurymen  now  made  affidavit  that  the  jury  re- 
commended to  mercy  because  they  l>elieved  that  the  prisoner's  intent  was  as 
stated  b^  them  to  the  chairman.    The  clerk  of  the  peace,  in  an  affidavit  filed 
in  opposition  to  the  rule,  stated  that  he  did  not  record  the  verdict  first  offered 
by  the  jury,  but  entered  a  note  of  its  having  been  offered  in  his  minute  book, 
(Bee  Hex  v.  Smith,  8  B.  &  0.  841 ;  Bex  t;.  JBellamy,  By.  &  M.  171,)  as  a  me- 
morandum of  the  proceedings,  and  not  as  a  record ;  and  that  he  recorded  the 
Koond  verdict,  with  the  recommendation  to  mercy,  on  the  indictment,  in  the 
usoal  manner,  after  which  the  chairman  conferred  with  the  other  justices,  and 
then  asked  thie  jury  the  reason  of  their  recommendation.    The  present  motion 
vas  first  made  in  the  Bail  Court  before  Williams,  J.,  who  referred  it  to  the 
MCourt. 

B,  Andrews  (with  whom  was  8.  Taylor)  now  shewed  cause;  and  after  the 
acts  of  the  case  had  been  stated^  the  Court  called  upon  Byle$  to  support  his 
;    role. 

Bykiy  oontr&.    It  is  true  that,  where  a  record  is  returned  to  this  Court  by 
^  of  error,  the  Court  cannot  amend  it    But  this  motion  is  made  on  the 

Kd  of  the  authority  which  the  Court  possesses,  as  the  supreme  criminal  tri- 
)  to  correct  infenor  courts  in  matters  of  practice }  as,  for  example,  to  di- 
^  the  sessions  to  enter  continuances  and  hear  an  appeal,  or  to  allow  costs  of 
«]2*n  maintainance  to  the  appellant  against  *an  order  of  removal,  where  the 
^.  **  appeal  is  decided  in  his  favour.  In  Bex  i;.  The  Justices  of  the  West 
^^i  5  B.  ft  Ad.  671.  Lord  Dsnman,  C.  J.,  said :  ^a  have  always  under- 
^  that  this  Court  had  authority  to  interfere  for  the  purpose  of  seeing  that 
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no  illegal  practice  prevailed  at  the  sescdonB  to  prevent  the  heaiine  of  an  appeal." 
A  Bimilar  authority  must  exist  in  the  ca^  of  a  criminal  prooee£iig.     [Patte* 
80N|  J.    The  Court  will  compel  justices  by  mandamus  to  hear,  where  they  have 
improperly  refused  to  do  so ;  and  will  oblige  them,  inoidentallyy  to  do  wluttever 
ifi  necessary  to  such  hearing,    WilliamSi  J.    But  the  Court  will  not  pte> 
scribe  to  them  the  mode  in  which  they  shall  hear  and  determine.]    ^  in  the 
present  case,  the  verdict  had  been  Not  GniUy,  and  the  ehairman  had  tdd  the 
jury  that  ihey  must  find  a  verdict  of  O^iUy,  would  not  this  Court  hove  in- 
terfered?   fLmLtDJOJi,  J*.    There  is  no  such  power.    If  we  are  to  exercise 
it,  the  legislature  most  give  it  to  us.]    The  Court  has  a  general  visitatorial 
power  over  the  practice  of  justices ;  Bex  v.  The  Justices  at  Wiltshire,  10  fast, 
404.    Suppose,  here,  the  case  had  been  one  of  an  offence  more  directly  against 
the  State,  and  in  wUch  the  (kown  was  the  real  as  w^  as  naminal  poeeontor ; 
very  great  injustice  might  bo  done  if  the  chairman  could  act  as  in  this  case,  and 
the  Court  of  King's  Beneh  were  precluded  from  interfering.    [Wix£IAM8,  J. 
In  acase  of  larceny^  or  a-case  of  seditioni  if  the  ch«rman  at-sessiMM  were  allied 
to  have  misdirected  the  jury  by  ^ving  the  wildest  ntiadeseription  of  the  offsnoe, 
how  could  we  interfere?]    A  misdirection  would  be  before  veidkt^  and  there- 
fore  different  from  the  proceeding  in  question.    Here  a  sufficient  vevdiet  had 
been  giveu,  via.  '<  Guilty  by  mlsehaooe/'*  and  tJie  question  was,  how  it  r^oQ 
oo^t  to  he  entered  up.    The  Altering  it  was  a  ministerial  act,  with  ^ 
vmch  the  chairman  had  no  right  to  interfere,    It  ought  to  have  been  entered 
according  to  the  legal  effect  of  the  findings  withoirt  re^pird  to  tm  particular  ex- 
pression at  vananoe  wkh  that  effect.    In  Fosters.  Jracaon,  Hob.  5d|  it  is  said, 
<' But  wheresoever  a  jniy  dotii  begin  widi  a  special  matter,  and  afil^  mahea  a 
general  conclusion  anon  it,  contrary  to  that  which  the  law  and  the  Cowt  do 
lud^  upcm  tha  i^ieeial  matter,  feund  by  them,  or  on  the  other  side,  when  they 
hegm  with  a  direct  verdict,  and  yet  after  deduce  a  special  matter^  vdiioh  is  con- 
truy  te  ^eir  direct  verdict,  or  in  kw  proves  the  truth  oontiaiy  to  their  gene- 
ral verdict  premised^  and  closed  them  up,  with  snbmittii^  the  whole  to  the 
judgment  of  the  Court,  as  m  this  case  it  is;  in  both  these  cases  thespeeial  matter 
makes  the  verdict  and  overrules  the  general."    And  this  is-ccmistent  with  what 
is  said,  upon  tiie  thkd  point  as  to  the  verdict,  in  Priddle  and  Napper's  cacto,  11 
Bep.  13  a.    Here  the  finding  of  ^'Gniky"  was  a  conclusion  inoonsistait  with  tbo 
special  matter  found  4t  the  same  time,  and  should  have  been  overruled  by  it. 
rp^TTsaotr,  J.    It  is  not  uncommon  for  a  jury  to  add  something  to  their  vw* 
diet^  as  was  done  heret  the  usual  course  Am  is,  not  to  treat  tlus  finding  as  a 
spe^  verdy»t,  but  explain  its  effect  to  the  jurr,  and  taken  ^general  vwdiot. 
Here  the  first  verdict  riieuld  have  been  Not  Omll^.]    The  exj^uiation  finally 
dven  by  the  jury  wis  consistent  with  the  finding  of  Not  GnMty.    [Wiliiamb, 
J.    My.difiimlty  when  the  motion  was  made  was  that,  if  thisai^Qcation  were 
granted,  it  would  lead  ton  motion  for«  newtnal  in  every criuunal  ^^oaae  r^mg 
where  any  &ing  had  been  agsADst  law'in  titocenrt  bdow.]    Qreaterin-  I- 
cosvenienoe  would  follow  fr(Nn  the  refiisaL    Bcflides,  in  this  ca8e>  tho  first  ver- 
dict had  been  minuted  by  the  clerk  of  the  peace,  and  was  therefore,  in  effect, 
recorded.    Lord  Tentetden  says,  in  Ben  v.  OarMby  2  B.  ft  Ad.  8d4,  «  We  also 
eave  our  {minion,''  &c.,  <<as  w^  becanse  it  is  impossible  that  a  verdiot  should 
be  recordea  at  the  time  it  is  given,  the  record  of  it  being  necessarily  an  act  sub* 
sequent  to  the  deli^ry  of  the  f^rdict  bya  jnryi  as  becanse  Aereia  no  time  fixed 
by  law  for  the  recording  of  a  verdict;  thierpriiotioe  bein{^  that  a  minute  of  the 
verdict  shcnld  be  entered  forthwith  hf  the  officer  of  the  Couit^  and  entered  of 
record  with  the  other  prooeedings  at:  some  subsecpent  time^  when  a  formal  re- 
cord of  the  whole  may  be  required.    And  the  minute  so  entered  is  oonaid^od 
S  the  Conrt  in  which  the  pcoceediBg  takes  |daoe  as  ovidenoeof  the  verdict, 
hough  the  record  may  not  have  been  legulariy  drawn  up  in  form."    The^ 
nnnutins^  therefore,  of  the  first  verdict,  in  this  caaC)  was  as  if  n  Tcrdiot  of  Ntt ' 
Guilty  had  been  recorded.    The  jury  was  fiinotis  officio.    [Pact80N|  J. 
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Si^fKiiuig  that  the  ceourfe  of  quarter  mm&obs  kul  e^ea  made  ap  thcarraeiifd,  sr 
Ave  aay  deeimon  irhieh  shows  that  they  oeuld  not  alter  it  i  And  have  yott 
any  anthority  for  saying  tibat  this  Court  oan  direct  the  alteration  yon  i^ly 
foir?]  The  proceedings  already  mentioned  as  to  appeals  shew  it.  [Pathson^ 
J.  I  do  not  oonaider  tibem  any  instance.]  Mdlish  v.  Brohardson^  9  Bing. 
125,  Salter  v.  Slade,  1  A.  ft  E.  608,  and  France  v.  Parry,  1  A.  ft  E.  615,.seem 
to  be  unfiKvonrable  to  an  infisrferenoe  with  the  record  in  the  manner  prayed  for; 
47S01  '^^^^^  ^^eaees  came  before  the  courts  on  writs  of  err<M:,  and  not  on  ap- 

^  plications  for  a  mandamns*  In  Rex  v,  GarUle,  2  B.  ft  Ad.  971,  it.  is  not 
dear  that  the  Court  would  not  have  granted  a  mandamus  to  amend  the  record, 
if  a  different  course  had  not  been  adapted  by  consent  of  the  Attomey-Gsnoral. 
[LiTTiiSi^ALB,  J.  I  do  not  know  that  they  would.]  In  €om.  Kg.  Mandamus 
(Ay)  it  is  laid  down  that  '^  the  Court  of  B.  B.  has  power  to  amend  all  eactrajn* 
dicial  enors,  which  tend  to  the  breach  of  the  peace,  oppression  of  the  subject, 
or  other  misgOTcmance."  [Lsttuedals,  J.  The  reference  there  is  to  James 
Bagg^s  Case,  11  Bep.  98  a,  which  had  nothing  to  do  with  the  jurisdiction 
orer  criminal  courts.  And  Lord  EUesmere^i  <H)serTation,  (cited  in  Fraser's 
ediUon  of  Co.  Bep.  part  11.  Vol.  6,  98  a,  note  B,)  on  the  passage  referred  to 
in  that  case  appears  to  me  very  .oon»Gti.]  In  Bex  v.  The  Justices  of  Middle* 
sex.  In  re  Bowman,  5  B.  ft  Ad.  1113,  this  Court  directed  the  Court  at  Clerk- 
enwell  to  make  up  a  record  of  c(mTiction,  for  the  purpose  of  enabling  a  defend- 
ant  to  plead  auterfois  convict. 

LiTTLEDALE,  J.(a)  I  am  of  opinion  that  we  have  no  power  to  do  what  is 
asked  in  this  case^  It  is  true  this  Court  has  a  general  superinteadenee  over 
courts  of  criminal  jnrkdietion ;  but  we  mast  see  that  that  is  ezerased  in  tiie 
manner  in  which  we  may  exercise  it  by  law.  As  to  the  example  iriiich 
has  been  given  of  a  mandamus  to  enter  continuances  and  hear  an  appeal, 
that  is  granted  merely  to  put  die  in&rior  court  in^  motion  for  the  pur* 
*7311  P^^^  ^^  decided  a  case:  and  so  the  *maadamus  in  Bex  v.  The  Justices 

•■  of  Middlesex,  5  B.  ft  Ad.  1113,  was  only  to  make  up  a  record  for  the  pur- 
pose of  enabling  a  party  to  plead  auterfins  convict  Here  the  objeet  ef  the  ap- 
plication is,  to  oblige  the  court  of  quarter  sesuons  to  do  a  particular  thing; 
namely,  to  cancel  the  alteration  made  in  the  verdict  by  the  clerk  of  the  peaee^ 
or  to  aber  the  minutes  of  the  verdict  according  to  the  foot.  But,  in  the  latter 
case,  how  is  it  to  be  ascertained  what  the  alteration  oittht  to  he  ?  Mnst  the 
Court  bdow  be  applied  te  to  determine  wbetibyer  the  veraiet  is  to^be  coasidend 
a  special  one,  or  a  verdict  of  acquittal  ?  And,  if  the  alteration  said  to  hanre 
be^  made  by  the  deric  of  the  peace  were  caneelled,  what  would  remain  ? 
I  rest  my  judgment,  however,  upon  the  broad  around  tfiat  we  have  no  right  to 
interfere  in  this  respect  with  the  practice  of  we  court  betow.  It  constantly 
happens  at  the  assises,  where  a  vurdict  is  given  in  the  manner  in  which  the  jur^ 
hefge  found  their  first  verdict,  tint  the  J«ag|e  directs  how  it  shall  be  entcBed :  if 
a  motion  for  a  mandamus  were  entertained  in  such  a  case  as  this,  parties  would 
come  £rom  every  court  of  criminal  jurisdiction  in  the  kingdom,  to  havereoorda 
altered.  If  aay  injustice  has  been  suffered  in  the  particular  case,  application 
must  be  made  to  the  Seeretaiy  of  State.  To  comply  with  this  motion  would 
exceed  aay  thing  that  has  yet  been  done  by  &e  Court.  Nothing  has  been  ad- 
duced in  support  of  it  but  analogies,  which  I  think  £aiL 

Pattssok,  J.  No  authority  or  real  analogy  has  been  cited  in  support  of  this 
^9<y\  ia<>tion,  and  we  cannot  extend  *our  jurisdiction.    The  case  of  a  man- 

•^  damns  to  enter  continusnces  and  hear  is  not  like  this.  There  the  jua* 
tices  are  ordered  merely  to  hear  an  i^peal,  and  to  enter  continuaaces,  becMse 
theee  are  necessary  to  enable  them  to  hear.  So,  in  the  present  case,  if  it  were 
necessary  for  the  defmdant  to  have  a  record  made  up,  and  the  officer  refused  to 
do  it,  the  party  having  a  right  to  avail  himself  of  tlm  record  might  apply  for  a 

(a)  Lord  Denman,  C.  J.,  baring  been  absent  wliUe  the  case  was  argosd  fare  no. jndf? 
meat. 


336  Norms  V.  RiOHABDS,     T.  T.  1835.  [732 

mandamns,  as  in  Bex  v.  The  Jostioes  of  Middlesex,  5  B.  &  Ad.  1118.  I  Inve 
always  understood  that  this  Court  might  send  a  mandamus  to  an  inferior  court 
to  do  its  duty,  in  general  terms ;  but  not  to  do  aparticular  thing,  as  to  make  an 
alteration  here  or  there  in  the  Glerk  of  the  peace's  minutes.  If  the  jury  in  ^m 
case  really  meant  to  acquit^  the  proper  course  is  to  apply  to  the  Secretary  of 
State. 

Williams,  J.  This  Court  will  grant  a  mandamus  to  the  sesdons  to  hear, 
where  they  have  declined  to  hear  at  all ;  but  not  for  the  purposes  of  presoribtng 
to  them  in  what  manner  they  shall  direct  their  inquiry.  So  a  mandamus  may 
be  granted  to  make  a  rate,  but  not  to  make  an  equal  rate.  The  writ  is  only  to 
set  parties  in  motion  where  they  have  refused  to  act.  The  application  here  ia 
not  for  that  purpose,  but  to  interfere  with  the  exercise  of  jurisdiction  by  the 
sessions,  in  a  manner  which  there  is  no  authority  to  warrant. 

Bule  discharged. 


*NOBBISH  against  BICHABDS.     Tuesdayy  June  16.         [*783 

In  actions  commenced  in  any  of  the  superior  conrts,  the  plaintiff  may,  since  the  mlCi  Eil. 
2  W.  i,  L  35,  declare  at  any  time  before  the  end  of  a  year  {h)m  the  return  of  the  writ, 
unless  the  defendant  shall  have  signed  judgment  of  non-pros  for  want  of  the  plaintUTs 
declaring  before  the  end  of  the  second  term ;  and  this,  whether  the  action  be  commeoced 
by  seryiceable  or  bailable  process.  This  applies  ^also  to  causes  remoyed  by  the  de- 
fendant from  inferior  courts  by  habeas  corpus,  (though  the  cause  was  commenced  be- 
low, and  removed  before  the  rule  came  into  operation,)  except  that,  as  judgmeDt  of 
non-pros  cannot  be  signed  in  such  causes,  the  plaintiff  oannot  be  out  of  court  till  the 
expiration  of  the  year. 

And,  consequently,  an  action  for  malicious  arrest  cannot  be  commenced  in  any  of  the 
above  cases,  tiU  a  year  has  elapsed  from  the  return  of  the  writ. 

Quaere,  whether  such  action  lies,  where  the  suit  alleged  to  hare  determined  has  been  re- 
moved by  habeas  corpus  at  the  instance  of  the  defendant. 

-  Case  for  a  malicious  arrest.  The  first  count  of  the  declaration  stated  that 
the  now  defendant,  after  holding  ^e  plaintiff  to  bail,  did  not  declare,  or  pro- 
secute his  suit,  but  voluntarily  permitt^  the  same  to  be  discontinued,  and  that 
for  want  of  prosecution  the  same  was  ended  and  determined.  The  second  count 
stated  generally,  that  the  suit  was  determined.  Plea,  the  genenl  issue.  On 
the  trial  before  Bosanquet,  J.,  at  the  DcTon  Spring  sssises,  1834,  it  appeared 
that  the  action  was  commenced  by  Bichards  aeainst  Norrish  by  plaint  m  the 
borouffh  court  of  Tiverton,  in  August,  1881 ;  that  Norrish  removed  it  into  this 
court  by  habeas  corpus  in  February,  1882,  and  in  that  month  put  in  bail  above ; 
that  search  was  made  on  his  behslf,  at  the  proper  office,  for  a  declaration,  ind 
was  con^ued  till  the  end  of  Trinity  term,  1882,  at  which  time  the  now  de- 
fendant had  not  declared ;  but  that  after  that  time  there  had  been  no  further 
search.  It  was  contended  that  this  evidence  did  not  show  a  determination  of 
the  suit,  and  the  learned  Judse  gave  leave  to  move  to  enter  a  nonsuit  upon  the 
objection,  if  the  verdict  should  be  for  Hie  now  plfuntiff.  The  jury  having  found 
for  him,  Follett,  in  the  ensuing  term,  moved  according  to  the  leave  reserved; 
and  he  contended  that,  in  an  action  of  this  kind,  a  year  was  the  period  after 
which  a  plaintiff  not  declaring  was  *to  be  considered  out  of  court ;  Pierce  1^3^ 
V.  Street,  8  B.  &  Ad.  897 ;  which  period,  in  the  present  case,  had  not  ^ 
yet  elatmed;  and  that  although,  according  to  Hutton  v.  Stroubridge,  1  Stra. 
681,  where  a  defendant  had  removed  a  cause  by  habeas  corpus,  he  was  not  bound 
to  accept  a  declaration  after  the  lapse  of  a  second  term,  yet  a  plaintiff  omitting 
te  declare  within  that  time,  and  having  taken  no  step  except  compelling  the  de- 
fendant to  put  in  bail  above,  was  not  Hable  to  be  non-pros^ ;  Clack  v,  Dixon, 
3  M.  &  S.  98 ;  and  could  not,  for  the  purpose  of  an  action  like  the  present,  be 
considered  out  of  court  in  the  former  suit,  a  year  not  having  ^psed  from  its 
commencement.    He  also  contended  that  even  if,  upon  this  evidence,  the  suit 
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appeared  to  be  tennhiatedi  the  tennination  was  not  saoh  as  primft  ftcie  showed 
it  to  have  been  without  foundation,  and  therefore  the  present  action  Was  not  sup- 
ported 'f  Wilkinson  v.  Howel,  M.  &  M.  495.  And  he  stated  other  grounds  for 
settinff  aside  the  verdict,  which  it  is  not  material  to  notice,  as  the  Court  passed 
them  bj  in  its  judgment.    A  rule  nisi  was  granted. 

Sir  John  CanwMl,  Attorney-General,  and  Erie,  on  a  former  day  of  the  term,(a) 
showed  cause.  It  was  settled,  hj  the  authorities  referred  to  in  Tidd's  and  Arch- 
bold's  Praofeiee,  that  the  plaintiff  in  ordinary  cases  ou^ht  to  declare  in  the  second 
term  from  the  return  of  the  writ,  and,  if  he  fails  to  do  so,  may  be  non-prossed ; 
but  if  the  defendant  omits  to  sign  judgment  of  non-pros,  the  declaration  may  be 
deliyered  at  any  time  within  a  year;  (1  Tidd,  421,  9th  ed.J  1  Arcbb.  230, 231, 
Chitty's  3d  ed.  1836.)  And  where  the  defendant  has  removed  the  cause  by 
*7351  ^^^'^'^^  corpus,  the  plaintiff  must  declare,  if  at  all,  before  the  end  of  the 

^  second  term  afler  putting  in  bail ;  if  he  omit  doing  so,  the  defendant  is 
not  bound  to  accept  a  declaration  afterwards,  but  he  cannot  non-pros ;  (1  Tidd, 
413;9th  ed.  2  Archb.  846,  Ohitty's  3d  ed.  1836.)  Now,  in  Herce  v.  Street,  3  B.  & 
Ad.  397,  where  the  cause  had  not  been  removed,  and  the  defendant  had  not  declared 
within  a  year  after  the  return  of  the  writ,  it  was  held,  in  an  action  for  malicious 
arrest,  that  the  omission  to  declare  was  sufficient  proof  of  the  suit  having  de- 
termined, though  there  had  been  no  judgment  of  non-pros,  or  rule  of  Court  de- 
termining the  suit.  That  case  is  in  point,  only  substituting  the  period  of  two 
terms  for  that  of  a  year,  because  in  this  instance  there  has  been  a  removal  by 
habeas  corpus.  At  the  end  of  the  two  terms,  or  year,  as  the  case  may  be,  the 
suit  is  at  an  end  or  not,  at  the  option  of  the  defendant,  and  he  declares  that 
option  by  commencing  his  suit  for  a  malicious  arrest.  If  it  were  held  that  he 
could  not  so  proceed,  a  defendant  would  be  without  remedy  where  he  has  re- 
moved the  cause,  and  no  declaration  is  delivered ;  for  he  cannot  non-pros  the 
plaintiff.  The  rule,  that  before  an  action  of  this  kind  is  commenced  the  ori^nal 
suit  must  be  determined,  is  intended  to  prevent  the  inconvenience  which  would 
ensue  if  both  actions  could  go  on  at  the  same  time.  That  cannot  be  in  a  case 
like  the  present;  the  now  putintiff  could  not,  after  bringing  this  action,  accept 
a  deolaration  in  the  other.  The  dictum  of  Lord  Tenterden  in  Wilkinson  v, 
Howel,  M.  &  M.  496,  must  be  taken  with  reference  to  the  state  of  facts  in  that 
cause.  Lord  Tenterden  said  that,  to  ground  an  action  for  a  malicious  arrest, 
*7361  ^^^  termination  of  the  first  suit  <<  must  be  such  as  to  furnish  prima  facie 

•I  evidence  that  the  action  was  without  foundation.^'  There  the  parties  had 
agreed  to  a  stet  processus  in  the  original  action,  on  account  of  the  pluntiff 's 
bankruptcy :  it  did  not,  therefore,  appear  that,  when  the  action  was  commenced, 
there  might  not  have  been  a  probability  of  the  plaintiff's  succeeding;  and  it 
would  have  been  a  fraud  upon  him,  if  the  defendant  had  accepted  a  proposal  for 
a  stet  processus,  and  then  been  allowed  to  bring  an  action  for  a  malicious  arrest. 
Folku  and  Bere,  contra.  First,  there  was  no  evidence  that  the  former  suit 
was  determined.  Secondly,  assuming  that  there  was,  the  termination  of  the 
suit,  as  proved,  did  not  afford  prim&  facie  evidence  that  the  suit  was  unfounded ; 
and,  according  to  the  dictum  of  Lord  Tenterden  in  Wilkinson  r.  Howel,  M.  & 
M.  496,  and  the  judgment  of  Mansfield,  C.  J.,  in  Sinclair  v.  Eldred,  4  Taunt. 
10,  the  mere  termination  of  the  suit,  unless  it  afford  such  evidence,  is  not  suffi- 
dent.  As  to  the  first  point ;  although  the  plaintiff  did  not  declare  within  two 
terms,  the  cause  was  not  therefore  out  of  court.  The  defendant  was  not  bound 
to  aeoept  a  declaration,  but  he  miffht  have  done  so.  The  cause  would  have  been 
out  of  oourt  at  the  expiration  of  a  year,  and  not  before,  both  by  the  rule  of 
Court,  Hil.  2  W.  4, 1.  35,  3  B.  ft  Ad.  379.  See  it  in  the  judgment,  (p.  739. 
poet),  and  by  the  previous  practice.  In  the  former  practice,  there  was  no  real 
ground  of  distinction  in  this  respect  between  causes  removed  by  habeas  corpus 

(a)  Jane  13th.    Before  Lord  Denman,  C  J.,  Littledale,  Patteson,  and  WiUiamSi  Ja, 
Vol.  XXX.--22 
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aud  others.  When  Hutton  v.  Stroubridgey  1  Strt.  631,  waadeeidedj  when  the 
Court  held  that,  in  a  cause  removed,  the  defendant  need  not  ^accept  a  r^^m 
declaration  after  the  lapse  of  a  second  term  from  the  patting  in  of  bail,  it  ^ 
was  thought  to  be  the  general  law  of  the  courts  that  a  declaration  need  not  be 
accepted  when  two  terms  had  elapsed  from  the  return  of  the  writ.  There  vas 
no  authority  after  that  time,  introducing  any  distinction  between  causes  so  re- 
moved and  others ;  and,  with  respect  to  causes  in  general,  it  was  settled  in  the 
Court  of  King's  Bench,  subsequently  to  the  decision  in  Hutton  v.  Stroorbridge, 
1  Stra.  631,  that  the  plaintiff  might  declare  at  any  time  within  a  year,  if  judg- 
ment of  non-pros  had  not  been  signed ;  Worley  v.  Lee,  2  T.  B,  112.  The  prac- 
tice is  more  completely  established  by  the  late  rule  of  Court.  Secondly,  this 
evidence,  even  if  it  shewed  the  action  to  have  been  determined,  would  not  amount 
to  even  a  prima  facie  proof  of  want  of  foundation  for  it.  Where  the  defendant 
removes  the  action  by  habeas  corpus,  the  plaintiff  is  not  bound  to  follow  it,  and 
there  cannot  be  a  non-pros;  Clack  v,  Bizon,  8  M.  &  S.  93.  His  not  following 
up  the  suit  in  such  a  case  does  not  show  a  want  of  foundaUon  for  it  But, 
according  to  Wilkinson  v,  Howel,  M.  &  M.  495,  to  support  an  action  for  a  ma- 
licious arrest,  it  must  appear  from  the  mode  in  which  the  first  suit  terminated 
that  it  had  no  foundation.  [Patteson,  J.  Tou  cannot  contend  that  that  may 
not  be  shown  by  other  evidence :  there  could  else  be  no  action  for  a  malicious 
arrest,  where  the  cause  had  been  removed.  A  stet  processus,  by  which  the  suit 
was  ended  in  Wilkinson  v,  Howel,  M.  &  M,  495,  would  not  only  be  no  evidence 
that  the  suit  was  without  foundation,  but  would  be  primd.  facie  evidence  the  other 
way,  the  suit  being  thus  concluded  by  consent  of  the  parties.] 

Our,  adv.  vuU. 
*Lord  Denman,  C.  J.  now  delivered  the  ludgment  of  the  Court.  r^^gg 

The  question  is,  whether  there  ought  to  have  been  a  nonsuit  in  this  *- 
action  for  a  malicious  arrest,  for  want  of  proving  that  the  former  suit  was  de- 
termined. It  had  been  commenced  August  1st,  1831,  in  the  borough  Court  of 
Tiverton,  and  removed  into  this  Court  by  habeas  corpus  in  the  February  follow- 
ing. Search  was  made  for  a  declaration  till  the  end  of  Trinity  term,  which  did 
not  extend  to  twelve  months  beyond  the  commencement  of  the  original  suit. 
The  termination  alleged  was  the  plaintifi^s  default  in  declaring.  No  search  for 
a  declaration  was  made  after  Trinity  term ;  therefore,  consistently  with  all  the 
proof,  the  then  plaintiff  may  have  declared  within  the  year  from  the  return  of 
the  habeas  corpus,  and  even  from  the  commencement  in  the  court  below.  Doubts 
may  be  raised  whether  an  action  for  malicious  arrest  will  lie,  where  the  defend- 
ant has  removed  the  cause  by  habeas  corpus.  The  point,  ho.wever,  is,  whether 
the  cause  was  out  of  court  for  want  of  a  declaration  before  the  end  of  Trinity 
term. 

Previous  to  the  case  of  Worley  v.  Lee,  2  T.  R.  112,  the  practice  both  of  K. 
B.  and  C  B.  as  to  declaring  was  t^is.  The  plaintiff  waa  bound  to  declare  be- 
fore the  end  of  the  second  term  after  the  return  of  the  writ:  if  he  did  not,  the 
defendant  (having  ruled  him  to  declare  in  C.  B.,  but  without  such  rule  in  K. 
B.)  might  sign  judgment  of  non-pros.  But  if  th^  defendant  did  not  do  so,  still 
the  plaintiff,  after  the  vacation  of  the  second  term  at  any  rate,  could  not  deolare : 
the  aefendant  was  not  bound  to  accept  a  declaration,  nor  could  he  rule  the  pUin- 
tiff  to  ^declare,  nor  sign  judgment  of  non-pros,  because  the  case  was  out  prrqo 
of  court;  Tidd,  422.  L '"^ 

By  the  case  of  Worle;^'  v.  Lee,  2  T.  B.  112,  and  subsequent  cases,  the  pn<>- 
tice  of  this  Court  in  actions  by  bill  was  altered,  and  if  the  defendant  did  not 
sign  judgment  of  non-pros,  the  plaintiff  was  held  at  liberty  to  declare  at  soy 
time  within  a  year,  and  the  cause  was  not  considered  out  of  court  till  the  end 
of  the  year  from  the  retujrn  of  process;  Cooper  v.  Nias,  3  B.  &  Aid.  272. 

The  old  practice,  however,  remained  in  Cf.  B.,  Wynne  v,  Clarke,  5  Tsant. 
649,  and  in  this  Court,  as  it  should  seem,  in  actions  by  original  and  in  actions 
removed  hither  by  writ  of  habeas  corpus.    Not  that  there  ever  waa  any  thing 
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peenliar  in  tb6  pnetioe  of  this  Ooori  in  aotioim  rtmoted  by  kabeas  corpus,  but 
it  was  always  neoessary  that  the  plaintiff  shonld  declare  in  these,  as  in  all  other 
cases  prior  to  Worley  v,  Lee,  before  the  end  of  the  second  term ;  with  this  dif- 
ference, that  the  defendant  could  not  ever  sign  judgment  of  non-pros  in  cases  of 
removal  by  habeas  corpus^  because  the  plaintiff  was  not  nor  is  bound  to  follow 
the  defendant  into  this  Court.  None  of  the  cases  which  shew  what  the  practice 
as  to  declaring  after  a  habeas  corpus  was,  are  later  in  date  than  the  alteration 
which  commenced  by  Worley  v,  Lee;  but,  if  there  were  any  later  cases,  they 
would  not  be  material  for  they  would  only  shew  that  the  practice  continued 
after  Worley  v.  Lee  in  regard  to  all  cases  except  actions  by  bill.  By  the  rule  L 
35,  of  Hilary  term,  2  W.  4,  8  B.  &  Ad.  379,  it  is  provided  that  a  plaintiff  shall 
be  deemed  out  of  court  unless  he  declare  within  one  year  after  the  process  is  re- 
*7401  ^^^^^^^^®*  There  is  no  exception  in  this  rule,  ''^nd  we  think  that  it  ap- 
-'  plies  to  all  cases;  so  that  now  in  all  the  courts,  whether  the  action  be 
commenced  by  serviceable  or  bailable  process,  or  removed  thither  by  habeas 
corpus,  the  plaintiff  may  declare  at  any  time  before  the  end  of  a  year  from  the 
return  of  the  writ,  unless  the  defendant  sicn  judgment  of  non-pros  for  want  of 
the  plaintiff  declaring  before  the  end  of  the  second  term.  But  in  the  case  of 
a  habeas  corpus  the  defendant  cannot  sign  any  such  judgment  for  the  reasons 
above  given.  It  follows  that  in  such  case  the  cause  cannot  be  out  of  Court  till 
the  end  of  the  year,  and  that,  in  this  case,  as  no  search  was  made  for  a  declara- 
tion after  the  second  term,  there  was  no  proof  that  the  action  was  determined. 

The  rule  of  Hilary  term  commenced  on  the  first  day  of  the  following  Easter 
term,  and,  as  this  cause  was  removed  in  February,  1832,  it  is  phdnly  within 
that  rule. 

Under  these  circumstances  we  are  of  opinion  that  the  rule  for  a  nonsuit 
must  be  made  absolute.  Rule  absolute. 


*741]    *VIVLyf  against  JBNKIN  and  GATES.     Wednesday/,  June  17. 

The  first  count  of  a  declaration  in  trespass  was  for  breaking  plaintiff's  close,  and  damag- 
ing certain  chattels,  on  divers  dajs,  &c.  The  second  was  for  damaging  certain  chattels, 
and  destroying  others,  on  one  day. 

The  first  plea  to  both  .counts,  gave  colour  to  plaintiff,  and  made  title  in  defendant  under 
a  demise  from  the  owner  of  the  fee,  as  to  the  close  mentioned  in  the  first  count,  and 
justified  his  entry,  and  the  trespass  to  the  chattels  as  encumbering  the  close,  not  aver- 
ring identity  of  the  chattels  in  the  two  counts.  The  second  plea,  to  the  second  count, 
alleged  possession  by  defendant  of  a  close,  and  justified  the  trespass  to  the  chattels  as 
encumbering  it. 

The  repllcatioB  to  the  first  plea,  so  far  as  it  related  to  the  first  count,  traversed  the  demise ; 
and.  80  far  as  the  plea  related  to  certain  of  the  chattels  mentioned  in  the  second  count, 
replied  de  injuria ;  and,  so  far  as  it  related  to  other  of  them,  replied  excess.  The  rep- 
lication to  the  second  plea,  so  far  as  it  related  to  certain  of  the  chattels  mentioned  in 
the  second  count,  replied  de  injurid. ;  and,  so  far  as  it  related  to  'Certain  other  of  them, 
replied  excess.  There  were  separate  formal  conclusions  to  all  the  distinct  parts  of  the 
replication. 

1.  Held,  on  demurrer  to  the  replication  to  each  plea  for  putting  several  matters  in  issue, 
that  the  plaintiff  might  treat  the  first  plea,  with  respect  to  the  chattels,  as  pleaded  se- 
parately to  each  count. 

2.  That  the  plaintiff  was  entitled  to  divide  each  plea,  and  to  reply  severally  as  to  the  dif- 
ferent parts  of  each,  and  as  to  different  chattels  covered  by  each. 

3.  But  that  de  injuria  could  not  be  replied,  as  to  any  chattels,  to  the  first  plea,  which 
alleged  title  in  the  close. 

4.  That  de  i^juriSL  might  be  replied,  as  to  the  chattels,  to  the  second  plea,  which  alleged 
only  possession  of  a  close. 

5.  The  replication  was  dated  before  the  first  day  of  Easter  term,  1834,  when  the  rules  Hil. 
4  W.  4,  came  into  effect;  the^  replication  to  the  first  plea,  and  that  to  the  second  plea, 
each  commenced  in  form  as  a  replication  to  the  whole  plea;  in  each,  the  part  replying 
excess  contained  no  prayer  of  judgment,  but  only  a  verification  followed  by  aa  4c. ; 
Held  bad  on  special  demurrer. 
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^  Bemble,  that  it  wonld  not  hare  been  bad,  if  the  replieaUon  had  been  snbBeqiient  to  the 
taking  effect  of  the  rules,  Hil.  4  W.  4.  ' 

7.  Bat  held,  that  the  aboye  faults  did  not  make  the  replication  bad  as  to  the  whole ;  and 
judgment  was  given  for  the  plaintiff  as  to  such  parts  of  the  replication  as  were  good, 
and  for  the  defendant  as  to  the  rest 

Tbespass.  The  first  oount  of  the  declaration  Tof  10th  December,  18S3|) 
charged  that  the  defendants  heretofore,  to  wit,  23d  July,  1833,  and  at  divers 
other  days  and  times  between  that  day  and  the  commencement,  &c.,  broke  and 
entered  a  close  of  the  plaintiff,  situate,  &o.,  and  broke  to  pieces,  damaged,  &o., 
divers,  to  wit,  ten  windlasses,  and  other  articles  of  machinery  enumerated,  Ac. 
Second  count,  that  the  defendants  on  said  23d  July,  damaged  and  destroyed  cer- 
tain goods,  &c.,  to  wit,  ten  windlasses,  &o.,  and  seised,  took,  and  carried  away  certain 
oiher  goods,  &c.,  to  wit,  *ten  other  windlasses,  &c.,  and  converted  and  dis-  p^Y42 
posed  of  them  to  the  defendants'  use.  Third  count,  that  the  defendants  ■- 
on  1st  July,  and  on  divers  other  days  and  times  between,  &o.,  broke  and  entered 
four  other  closes  of  the  plaintiff,  and  other  wrongs,  &c. 

The  defendants  pleaded  five  pleas  (of  3d  February,  1834).  The  first,  second, 
and  fifth,  led  to  issues  of  fact. 

Third  plea.  As  to  breaking  and  entering  the  close  in  the  first  count  mentioned, 
and  as  to  breaking  and  entering  the  four  closes  in  the  last  count  mentioned,  and 
as  to  breaking  to  pieces,  &c.,  the  windlasses,  Ac.,  in  the  first  count  mentioned| 
and  as  to  damaging  and  destroying  the  ffoods,  &o.,  in  the  second  count  men- 
tioned, and  seizing,  &o.,  and  converting,  &c.,  as  in  that  count  mentioned,  acdo- 
nem  non ;  because  they  say,  that  the  close  in  the  first  count  mentioned  in  which, 
&c.,  and  the  four  closes  in  the  last  count  mentioned,  in  which,  &o.,  are  and  at 
the  several  times  when,  &c.,  were  the  same  dose,  &c. ;  and  that  before  any  of 
the  said  times  when,  &c.,  the  late  King  George  IV.,  (being  then  Prince  of  Wales 
and  Duke  of  Cornwall,)  was  seised  in liis  demesne  as  of  fee  in  right  of  his  said 
dukedom,  of  and  in  the  said  close  in  which,  &c.,  and  before  any  of  the  said 
times  when,  &o.,  to  wit,  on,  &c.,  by  his  certain  indenture,  sealed  with  his  seal 
of  the  said  Duohv  of  Cornwall,  between  the  said  late  king  and  one  Edward 
Smith,  and  in  due  manner  enrolled,  &c.,  and  now  shown,  fto.,  the  date 
whereof,  &c.,  demised,  granted,  and  to  farm  let  under  the  said ,  Edward 
Smith,  his  executors,  administrators,  and  assigns,  the  said  close  in  which, 
&c.,  habendum  to  Edward  Smith,  his  executors,  &c.,  from  15th  August,  1810, 
for  a  term  whereof  divers,  to  wit,  seventv  years  are  unexpired;  by  virtue, 
*&o.,  (entry  by  Smith);  and  the  said  E.  S.  being  so,  &c.,  afterwards  and  r:ti'rAo 
before  any  of  the  said  times  when,  &o.,  to  wit,  &c.,  died,  having  first  ^ 
published  his  last  will  and  testament  in  writing,  wherebv  he  bequeathed  to  his 
daughter  Mary  (then  and  still  wife  of  Henry  Crease;  the  said  term,  and 
appointed  her  executrix,  and  died  without  revoking :  and  afterwards  and  before 
any  of  the  said  times  when,  &o.,  to  wit,  &c.,  the  said  Mary  (proof  of  the  will 
and  execution  taken  upon  herself  by  Mary,  her  assent  to  the  bequest  and  elec- 
tion to  take  the  term ;  and  entry  by  her  and  her  husband  H.  C.)  :  and  the  said 
Henry  and  Mary  being  so  possessed,  the  plaintiff  claiming  title  to  the  said  close 
in  which,  &c.,  under  colour  of  a  charter  of  demise  pretended  to  be  made  by  the 
late  king  for  his  natural  life  before  the  demise  to  Edward  Smith,  whereas  nothing 
of  and  in  the  said  close.  &c.,  passed  by  virtue  of  that  charter,  afterwards,  and 
before  any  of  the  said  times  when,  &c.,  and  during  the  continuance  of  the  term, 
&c.,  (entry  by  plaintiff,  and  possession);  and  thereupon  the  defendants,  as  ser- 
vants of  the  said  Henry  and  Mary  (justification  of  the  entry  into  the  close  as 
being  the  close  of  Henry  and  Mary  Crease,  as  their  servants  and  by  their  com- 
mand; and  of  the  trespass  as  to  the  windlasses,  &c.,  in  order  to  remove  them 
from  the  close,  which  they  were  incumbering) :  verification. 

Replication  (of  11th  March,  1834).  And  the  said  plaintiff,  as  to  the  said 
plea  of  the  said  defendants  by  them  thirdly  above  pleaded,  says  (prseoludi  non) ; 
beeause,  protesting  (that  the  late  king  was  not  seized);  yet  for  replication  to 
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BO  mnoh  of  the  plea  as  relates  to  the  said  trespass  in  the  first  and  third  connis 
of  the  said  decliuration  mentioned,  the  said  plaintiff  says  that  his  said  late  Ma- 
^441  i^^  (trayersing  the  demise) ;  and  this  *the  said  plaintiff  prays  may  be 
^  inqoii^  of  by  the  oountry,  &c. :  and  the  said  plaintiff  for  replication  to 
80  much  of  that  plea  as  relates  to  the  trespasses  to  a  certain  part  of  the  said 
goods  and  chattels  in  the  said  second  count  of  the  said  declaration  and  in  that 
plea  mentioned,  to  wit,  one  windlass,  &o.,  says  that  the  said  defendants  at  the 
said  times  when,  &o..  (de  injnrift) ;  and  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  oountry,  &o. :  and  the  said  plaintiff  for  replication  to  so  much 
of  that  plea  as  relates  to  the  trespasses  to  a  certain  other  part  of  the  said  goods 
and  chattels  in  the  said  second  count  and  in  that  plea  mentioned,  to  wit,  forty 
pieces  of  timber,  Ac.,  says  that  the  said  defendants  at  the  said  times  when,  &c., 
(excess  or  force) ;  "and  this  the  said  plaintiff  is  ready  to  verify,  &c./'  (no  prayer 
of  judgment  in  the  replication  to  the  third  plea). 

Demurrer  (of  14th  April,  1834),  assigning  for  causes,  that  the  replication 
tenders  no  single  or  material  issue  on  any  of  u&e  matters  in  the  third  plea;  that 
it  is  double,  and  offers  issue  on  several  distinct  and  issuable  propositions,  namely, 
the  demise  by  his  late  Majesty,  and  the  traverse  de  injuria  (which  puts  in  issue 
the  seisin  of  his  late  Majesty,  the  demise  to  E.  Smith,  his  will,  his  death,  iiat 
Mary  Crease  was  his  executrix,  that  she  proved,  that  she  elected  to  take  the 
bequest  as  devisee,  that  Henry  and  Mary  Crease  became  possessed,  and  that  the 
defendants  did  the  acts  as  their  servants) :  and  that  the  replication  to  so  much 
of  the  plea  as  relates  to  the  forty  pieces  of  timber,  &c.,  alleges  excess,  and  also 
does  not  conclude  with  a  proper  prayer  of  judgment.    Joinder. 

Fourth  plea.  As  to  breaking  to  pieces,  &o.,  (all  the  trespasses  in  the  second 
^451  ^^^^^)'  ^^®  ^^  defendants  ^(actionem  non) ;  because  they  say  that  before 
•I  and  at  the  said  time  when,  &o.,  the  said  defendant  Jenkin  was  lawfully 
possessed  of  a  certain  close,  &c.^  and  because  the  said  goods  (justification  by 
Jenkin  in  his  own  right,  and  by  Oates  as  his  servant,  for  removing  the  goods  as 
incumbering  the  close) ;  verification. 

Replication.  And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defend- 
ants fourthly  above  pleaded,  says  (pnecludi  non ;)  because  he  says  that,  as  to 
a  certain  part  of  the  said  goods,  &c.,  to  wit,  one  windlass,  &c.  (de  injionrift,^  and 
this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. :  ana  the 
said  plaintiff,  for  replication  to  so  much  of  that  plea  as  relates  to  a  certain  other 
part  of  the  said  goods,  &c.,  to  wit,  forty  pieces  of  timber,  &c.  (excess,)  "and 
this  the  said  plaintiff  is  ready  to  verify,  &/o"  (no  prayer  of  judgment  in  the 
replication  to  the  fourth  plea.) 

Demurrer,  assigning  for  causes,  that  the  replication  is  double,  and  offers  to 
put  in  issue  several  £stinct  and  issuable  propositions ;  namely,  as  to  part  of 
the  goods,  the  issue  de  injurift,  as  to  the  other  part,  the  fact  of  excess;  and 
that  the  replication  puts  in  issue  the  fact  that  Oates  acted  as  the  servant  of 
Jenkin ;  and  that,  as  to  the  last-mentioned  goods,  the  replication  does  not  con- 
clude with  a  proper  prayer  of  judgment;  and  that  the  replication  does  not  ten- 
der or  take  any  material  issue  in  respect  of  the  matters  alleged  in  the  fourth 
plea.    Joinder. 

The  case  was  argued  in  Hilary  term  last.(a) 
*7461       *J^^  for  the  defendants.    The  objections  to  the  replications  to  the 
-■    third  and  fourth  pleas  rest  on  the  same  principles. 

First.  The  plaintiff  has  no  riffht  to  offer  distinct  replications  to  different 
parts  of  the  plea.  No  instance  of  such  a  method  of  pleading  can  be  found.  If 
the  replication  to  the  third  plea  be  considered  as  one  replication,  then  it  is  bad 
as  putting  in  issue  the  several  matters  specified  in  the  demurrer. 

The  replication  de  injuria  is  bad  by  itself,  according  to  the  second  resolution 
b  Crogate's  case,  8  Bep.  67,  a.,  since  an  interest  in  the  land  is  claimed  by  the 

(a)  Friday,  Januaiy  23d.    Before  Lord  Denmaxi,  G.  J.,  Littledale,  and  Williams,  Js. 
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plea;  Hooker  v,  Nye,  1  0.  M.  &  R.  268.  (S.  C.  4  Tyrwh.  777;)  where  the  plea 
de  injurift  was  held,  in  such  a  oase^  to  be  bad  on  ge&M^  demnrrw;  White  «. 
Stafobs,  2  Sannd.  294 ;  GodEerill  t;.  Armstrong,  Willes,  99.  It  is  true  that, 
where  an  interest  is  not  claimed  by  the  plea^  the  replication  de  itgnrill  is  not 
bad  for  multifariousness;  Selby  o.  Bardon8.(a)  In  that  case  the  auUiorities 
were  very  fully  reyiewed,  and  the  case  was  held  not  to  come  within  the  second 
resolution  in  Crogate's  case,  8  Rep.  67,  a.,  on  the  ground  that  no  interest  was 
claimed  by  the  plea.  But  that  resolution  was  recognised  as  good  law :  the  case, 
therefore,  is  no  authority  for  the  plaintiff  here. 

But,  besides  the  replication  de  injnrift,  there  is  also  a  replication  of  excess  to 
the  same  third  plea.  This  new  assignment  cannot  be  added  to  the  previouB 
replication;  Gheasley  v.  Barnes,  10  East,  78;  Franks  v.  Morris,  10  East,  81, 
not.  (a).  The  plaintiff,  *if  he  sacceeded  on  either  of  the  prerions  r^jAi 
issues  raised  by  the  replication,  would  be  entitled  to  judgment  on  the  ^ 
whole  plea;  the  replication,  therefore,  which  precedes  the  new  assignment,  goes 
to  the  whole  action;  and,  consequently,  the  new  assignment  is  bad,  upon  the 
authority  of  the  two  cases  last  mentioned.  The  excess,  again,  is  plea^  to  so 
much  of  the  plea  as  relates  to  the  second  count  only,  which  is  for  trespass  to 
personal  chattels;  it  is  clear,  therefore,  that  the  new  assignment  cannot  be 
joined  with  the  replication  de  injuria  which  is  also  replied  to  the  plea  to  the 
same  second  count;  1  Wms.  Saund.  299,  a.,  note  (6)  to  Greene  v.  Jones.  The 
form  in  which  the  excess  is  replied  is  immaterial  here :  a  replication  of  excess 
is  always  in  the  nature  of  a  new  asssignment.  The  replication  is  therefore  bad, 
treating  it  as  a  single  replication. 

But  it  is  not  in  form  so  pleaded,  which  would  be  less  objectionable :  it  replies 
separately  to  separate  parts  of  the  plea.  Now  the  plea  is  not  divisible.  Had 
any  part  of  it  been  bad,  then,  on  demurrer,  the  whole  would  have  been  bad. 
Or,  if  the  plaintiff  succeeded  on  any  issue  of  fact,  the  whole  plea  would  be 
answered ;  for  how  could  different  judgments  be  entered  up  on  the  different 
issues  which  this  replication  offers,  supposing  the  plaintiff  to  succeed  on  some, 
and  the  defendants  on  others  ?  The  only  instance  of  a  divisible  plea  is  that  of 
set-off,  which  is  always  considered  an  excepted  case ;  Dowsland  v.  Thompson, 
2  W.  Bl.  910;  Notes  (2)  and  (d)  to  The  Earl  of  Manchester  v.  Yale,  1  Wms. 
Saund.  27,  5th  ed. 

Secondly.  The  introduetion  of  the  new  matter,  the  excess,  should  have  con- 
cluded with  a  prayer  of  judgment.  *The  demurrer  is  of  a  day  preced-  r^^jn 
ing  the  first  day  of  Easter  term,  1834,  on  which  the  rules  of  Hil.  4  W.  ^ 
4,  came  into  operation.  (&)  But,  moreover,  as  this  part  is  professedly  a  reply 
to  part  only  of  the  second  plea,  the  case  does  not  fail  within  section  9,  of  the 
General  Rules  and  Regulations,  R.  Hil.  4  W.  4,  5  B.  &  Ad.  v.  This  fault, 
though  aided  by  st.  27  Eliz.  c.  5,  s.  1,  and  4  Ann.  o.  16,  s.  1,  on  general  de- 
murrer, is  fatal  if  specially  pointed  out.  It  is  said  by  Mr.  Ghitty,  1  Chit.  PL 
460,  (6th  ed.),  and  by  Serjeant  Stephen,  Steph.  PI.  404,  (3d  ed.)  that  a  simple 
prayer  of  judgment,  without  pointing  out  what  judgment,  is  sufficient :  bnt 
here  there  is  no  prayer  of  judgment  at  all.  In  Bonner  v.  Hall,  1  Ld.  Raym. 
338,  it  seems  to  bave  been  allowed  that  a  replication,  praying  for  a  judgment 
which  the  Court  could  not  give,  was  a  discontinu&noe.  Want  of  prayer  of  debt 
and  damage,  at  the  «Did  of  a  replication,  was  held  bad  on  error  in  Pendred  v. 
Chambers,  Cro.  Eliz.  256,  Mich.  88  &  84  Elii. :  though  an  informal  prayer  of 
judgment  was  held  not  to  be  ground  of  special  demurrer,  in  Barnes  t^.  Olad- 
man,  2  Lev.  19 ;  and  in  Pitt  v.  Knight,  1  Saund.  98,  a  replication'  in  debt, 

(a)  3  B.  ft  Ad.  2.  Affirmed  on  error  in  the  Bzehequer  Chamber,  Bardons  o.  Selbjs  1 
C.  ft  M.  500.    3  Tjrwh.  430. 

(b)  5  B.  ft  Ad.  i.  The  rale,  General  Bales  and  Regulations,  b.  9,  p.  v.,  dispeniing 
with  prayer  of  judgment  in  a  plea,  or  subsequent  pleading,  going  to  the  whole  action 
is  not  expressly  comprised  in  the  rules  which,  by  the  proviso,  p.  z.,  are  not  applicable 
to  cases  where  the  dedaraiion  is  dated  before  the  first  day  of  Baster  term,  1834. 
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pr&jing  for  the  debt,  but  not  the  damageS;  was  held  to  be  aided  by  st.  27  Eliz. 
c.  5y  B.  1,  upon  error.  Several  cases  on  the  subject  are  collected  in  Com.  Pig, 
Pleader,  (F  5.) ;  but  there  is  no  authority  for  supporting  a  want  of  any  prayer 
of  judgment,  if  specially  demurred  to. 

♦7491       ^Dompier^  contr4.     Rrst,  as  to  the  want  of  a  prayer  of  judgment.     It 
•i   is  at  least  questionable,  on  the  principle  of  Freeman  v.  Moyes,  1  A.  & 
E.  838,  whether  the  rules  will  not  take  effect  in  the  case  of  pleadings  pleaded 
before  the  first  day  of  Easter  term,  1834,  but  decided  upon  afterwards,    in 
Short  V,  Coffin,  5  Burr.  2730,  the  Court  amended  a  judgment  against  an  execu- 
tor de  bonis  propriis,  by  making  it  de  bonis  testatoris,  si,  &c.,  et  de  bonis  pro- 
priis  si  non,  &c.,  in  conformity  with  the  rest  of  the  record,  after  error  brought. 
Bat  it  is  enough  that  the  declaration  demands  damages,  and  that  the  replica- 
tion denies  the  plea  which  denies  the  action.    Supposing  there  were  no  plea, 
the  plaintiff  would  have  judgment  though  there  would  be  no  formal  prayer  in 
the  declaration.     So,  again,  where  the  plea  tenders  an  issue  of  fact,  and  the 
plaintiff  simply  adds  a  similiter,  he  will  have  judgment  if  he  succeed  on  the 
issue,  though  there  will  then  be  no  prayer  of  judgment  on  the  record.    The 
omission,  therefore,  is  merely  in  a  matter  of  unnecessary  form.  And  a  special  de- 
murrer does  not  affect  it,  unless  it  was  bad  without  being  specially  assigned,  before 
the  statutes  27  Eliz.  o.  6,  s.  1,  and  4  Ann.  c.  16,  s.  1.  Now  it  was  held  in  4  Ed.  6.  in 
Dite  V,  Maningham,  Plowd.  66,(a)  that,  where  a  plea  disclosed  facts  making  void  a 
bond  on  which  an  action  was  brought,  but  concluded  with  an  improper  prayer  of 
judgment,  the  Court  still  would,  on  general  demurrer  to  the  plea,  give  the  judg- 
ment for  the  defendant.  It  is  true  that  in  Pitt  v.  Knight,  1  Saund.  98,  it  was  said 
*7^01  ^^^^  ^^  omission  to  pray  damages,  in  a  replication  in  *debt,  was  aided  by 
J  St.  27  Eliz.  0.  6,  s.  1. :  but  afterwards,  in  Barnes  v,  Gladman,  2  Lev. 
19,  tbe  omission  to  pray  for  the  debt,  in  a  replication  in  debt,  was  held  not  to  be 
specially  demurrable,  as  being  ''  but  unnecessary  form."    Necessary  forms  are 
those  which  once  were  matter  of  substance,  as  giving  the  Court  jurisdiction : 
such  are,  ''  against  the  peace,"  *<  in  the  custody  of  the  marshal,"  &c. :  or,  again^ 
as  tendering  a  trial,  or  giving  the  opposite  party  his  due  advantage.     But  a 
prayer  of  judgment  is  not  necessary :  for  the  Court  will  give  the  proper  judg- 
ment, though  not  prayed  for,  or  though  an  improper  one  be  prayed  for ;  Rex  v. 
Taylor,  3  B.  &  C.  512,  Gardner  v.  Jessop,  2  Wils.  45.     If,  indeed,  the  conclu- 
sion be  matter  of  necessary  form,  as  where  an  answer  to  a  plea  in  abatement 
improperly  demands  judgment  of  debt  and  damages,  then  the  objection  is  good  \ 
and  this  explains  Bowen  v.  Shapcott,  1  East,  542,  and  Bonner  v.  Hall,  1  Ld. 
Baym.  388,  and  all  cases  in  which  the  fault  in  the  prayer  of  judgment  would 
have  prejudiced  the  opposite  party.     Even  if  the  prayer  were  necessary,  it  id 
eontained  in  the  Ac.,  as  the  similiter  was  held  to  be  in  Sayer  v,  Pocock,  1  Cowp. 
408.(6)    Pendred  v.  Chambers,  Cro.  Eliz.  256,  which  was  cited[on  the  other  side, 
was  error  on  a  judgment  in  a  piepowder  court ;  and  there  was  no  verification  in 
the  replication,  as  well  as  no  demand  of  debt  and  damages :  now  the  want  of  a 
verification  was  error  at  common  law,  for  the  opposite  partv  is  not  told  what  he 
*7^11  ^'^  ^  ^^  *  ^°^)  besides,  the  Court  above  cannot  *take  on  themselves  to 
•I   supply  the  proper  judgment-for  a  piepowder  court. 
Secondly.     As  to  the  alleged  duplicity  of  the  replication.     The  pleadings  may 
be  considered  as  if  the  declaration  had  contained  two  counts  only,  one  for  a  ires- 
pass  to  realty,  the  other  for  a  trespass  to  personalty. 

It  does  not  follow,  from  a  plea  containing  a  fact  upon  which  an  issue  may  be 
taken  affecting  the  whole,  that  the  plaintiff  is  obliged  to  take  such  an  issue. 
He  is  precluded  only  from  taking  two  issues,  of  which  either  would  meet  the 
whole  plea.     The  replication  here  is  like  a  replication  to  pleas  pleaded,  at  com- 

(a)  Baiqaere,  whether  the  bond  did  not  appear  on  the  record  to  be  voidj  independently 
of  the  facts  diaclosed  by  the  plea  7 

(6)  See  notes  (6)  and  (a)  to  Bennet  t>.  Holbech,  2  Wms.  Sannd.  319  a.  Sw^n  ©.Lewis, 
3  DowL  P.  0.  700.    Stockdale  v.  Chapman,  Hil.  T.  1836,  post. 
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xDon  laW|  severally  to  seyeral  parts  of  a  coimt.    There  tbe  rq^4)tttion  must 
liave  answered  each  plea,  or  there  would  be  a  discontinaanoe;  Com.  IHg.  Plea- 
der,  (F.  4.)    In  Fish  v.  Broket,  2  Djer^  182  a.  pL  6i^  defendant  in  formedon 
pleaded  one  fine  as  to  some  tenements,  and  anotheic  &3  to  others;  and  the  plain- 
tiff replied  generally  that  the  several  fines  were  not  proclaimed  according  to  the 
form,  &o.     On  demurrer,  it  was  objected  that  the  replication  "does  not  divide 
it  into  two  parts,  s,  to  answer  to  the  matter  in  each  bar,  but  has  confounded 
them  together  with  one  answer :  and  it  was  the  opinion  of  the  Court  that  this 
would  be  better  pleading/'  though  the  replication  was  held  good  enough. 
There  may,  therefore,  well  be  taken  different  issues  on  the  replication  here :  and 
there  may  be  different,  but  not  conflicting,  judgments  on  each.     From  True- 
man  V.  Bfurst,  1  T.  R.  40,  and  Webber  v.  Tivill,  2  Saund.  127  b,  it  appears  that 
the  replication  must  answer  the  plea  so  as  to  maintain  each  of  the  several  mat- 
ters in  the  declaration,  or  it  will  be  wholly  bad ;  so  that,  in  some  caaoe, 
*it  is  necessary  to  divide  the  replication,  and  reply  "  to  so  much  of  the    r^M 
said  plea  as  attempts  to  answer  the  first  count,"  &o.,  or  "  to  the  plea  so  far   *- 
as  it  answers  the  first  count,"  &o.     [Littledale,  J.    To  a  general  plea  of  tbe 
statute  of  limitations,  the  plaintiff  may  reply,  as  to  so  much,  one  thing,  and  as 
to  so  much,  another.]    In  Swinburne  v.  Ogle,  1  Lutw.  289,  the  replication 
divided  the  ^oods  mentioned  in  the  declaration  and  covered  by  the  plea ;  and  it 
was  not  considered  bad  for  that  reason.    In  Solomons  v.  Lyon,  1  East,  370,  a 
plea  of  set-off  alleged  a  debt  from  the  plaintiff  to  the  defendimt  in  two  sunus,  one 
on  a  recognisance  of  record  in  another  court,  the  other  upon  an  order  for  pay- 
ment of  money;  and  the  replication,  protesting  the  recognisance,  took  ifisue  on 
the  whole  debt,  and  concluded  to  the  country;  and  it  was  held  that  the  replica- 
tion was  bad,  as  drawing  matter  of  record  to  the  cognisance  of  a  jury  :  there  it 
is  clear  that  the  replication  could  have  been  properly  framed  only  by  dividing 
the  plea.     [Littledalk,  J.     The  rule,  as  laid  down  in  Com.  Dig.  Pleader, 
(F.  16,)  from  Humphreys  v.  Churchman,  Ca.  K.  B.  temp.  Hard.  289,  is  this: 
'<If  defendant  pleads  one  entire  qualification,  and  plaintiff  has  several  excuses 
which  he  cannot  plead  entire,  he  may  plead  them  severally;  but  if  he  has  one 
matter  which  goes  to  the  whole,  he  must  plead  it  entire,  and  rely  upon  it" 
If  the  plea  do  not  go  to  the  whole  of  the  trespasses,  the  plaintiff  can  new  assign.] 
The  defendant  has  a  right  to  unite  all  the  trespasses  in  one  justification :  and 
so  the  plaintiff  has  a  right  to  sever  them  in  his  reply;  otherwise  he  would  lose 
the  right  which  he  would  have  enjoyed  had  he  brought  two  actions,  for  the 
^trespass  to  realtv,  and  for  the  trespass  to  personalty.     The  plea,  there-  prrgs 
fore,  is  here  disuneuished  in  the  replication  according  to  the  subject.   ^ 
As  regards  the  real  trespass,  possession  is  no  answer,  for  the  plaintiff  has  the 
possession;  Com.  Big.  Pleader,  (E.  21):  the  title  pleaded  applies  to  the  real 
trespass  only;  and  the  replication  denies  that  title  specifically,  not  generally. 
As  regards  the  personal  trespass,  title  without  possession  is  no  answer;  but 
possession  without  title  is  enough.     It  is  superfluous  to  allege  both.     The  plain- 
tiff replies  generally  to  the  possession.     If  that  produce  also  a  general  traverse 
of  the  title,  it  is  the  defendant's  fault,  for  superfluously  pleading  title  in  answer 
to  a  personal  trespass.    But,  as  the  title  ^is  surplusage,  it  seems  that  it  is  not 
put  in  issue  by  this  traverse. 

Then,  as  to  the  replication  de  injuria.  The  arguments  just  urged  answer  the 
complaint  that  the  defendant  is  prejudiced  by  the  tender  of  this  issue.  Suppose 
the  plaintiff  had  brought  two  actions,  one  for  the  real  trespass,  the  other  for  the 
personal  one.  The  defendant,  to  the  former,  must  have  pleaded  his  title,  and 
the  replication  would  have  taken  issue  on  the  demise.  If,  to  the  declaiation 
on  the  personal  trespass,  the  defendant  had  pleaded  possession,  the  plaintiff 
might  have  replied  de  injurii ;  and  the  defendant  cannot  deprive  the  plain dff 
of  the  right  so  to  reply  by  superfluously  pleading  title.  The  defendant  is^ 
therefore,  not  prejudiced  by  this  reply.  And  indeed  it  seems  that  the  title  is 
not  traversable,  as  to  the  personalty.    For  possession  is  not  a  sufficient  answer 
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whore  » title  is  not  mere  mdacement :  Com.  Dig.  Pleader,  (E.  21) :  now,  here, 
as  to  the  personalty,  posseaaion  ia  a  anffioient  answer :  therefore  the  title  is  mere 
^KA-i  indnoement,  and,  oonseqnently,  not  ^traversable.    As  to  this  the  jndg- 

•1  ment  of  Lawrence,  J.  in  Taylor  v.  Eastwood,  1  East,  218,  is  in  point 
The  injury  to  the  goods  is  collateral  to  the  title ;  Sairl  v.  Bunion,  2  Mod.  70, 
Langford  v.  Webber,  3  Mod.  182.  The  cases  cited  on  the  other  side,  to  show 
that  de  injuria  cannot  be  replied  where  title  is  pleaded,  may  be  distinguished  if 
the  principle  be  taken  to  be,  that  where  ttUe  is  necessarily  pleaded  it  shaU  not 
be  generaUy  traversed ;  and  this  qualification  of  the  rule  appears  to  reconcile 
many,  if  not  all,  of  the  apparently  conflicting  cases.  White  v,  Stubbs,  2 
8aand.  294;  Cooper  v.  Monke,  Willes,  52 ;  Hooker  v.  Nye,  1  C.  M.  &  R.  258, 
S.  C.  4  Tyrwh.  777,  were  all  oases  of  trespass  to  the  reality ;  and  there  title 
was  necessarify  pleaded,  for  possession  would  have  been  no  plea.  And  title  is 
necessarily  pleaded,  and,  therefore,  a  replication  de  injuri&  is  bad,  in  cases  of 
personal  trespass,  where  the  defendant  necessarily  plotuls  <'  in  destruction'^  (as 
was  expressed  in  Taylor  v.  Markham,  Yelv.  157,  of  the  plaintiff's  title,  and 
therefore,  necessarily  shows  his  own.  And  this  applies  wherever,  from  the  na- 
ture of  a  defence  to  a  personal  trespass,  title  and  not  possession  must  neces- 
warUy  be  pleaded;  as  in  Crogate's  case,  8  Sep.  66  b.,  where  the  justifica- 
tion was  on  a  right  of  common ;  for,  <'  in  a  plea  justifying  under  a  right  of 
common,  the  defendant  must  set  out  his  title  to  the  common  specially;''  Note 
(2)  to  Mellor  «.  Spateman,  1  Wms.  Saund.  346.  But,  where  the  title  is  mere 
inducement,  the  replication  de  injurift  is  allowed,  as  in  the  case  in  Rastell's 
Entries,  620  b,  Trespas  on  justification  concemant  Closure,  1.  The  title  being 
therefore,  here  unnecessarily  pleaded  as  to  the  personalty,  the  general  reply  is 
^551   *S<^*    Cockerill  v.  Armstrong,  Willes,  99,  is  relied  upon  by  the  plain- 

J  tiff,  as  showing  that  the  application  de  injuria  is  wrong.  That  case, 
however,  has  been  in  manv  points  much  shaken.  Thus,  one  around  of  the  de- 
cision, multiplicity,  has  been  neeatived,  as  in  Selby  v.  Bardons,  8  B.  &  Ad. 
2.(a)  So,  from  the  argument  of  toe  plaintiff's  counsel,  and  the  acquiescence  of 
litUedale,  J.,  then  counsel  for  the  defendant,  in  Taylor  v.  Eastwood,  1  East, 
214,  216,  it  appears  that  a  replication  de  injuri&  would  have  been  good  in  that 
case;  and,  if  so,  it  would  have  been  good  in  Cockerill  v.  Armstrong,  Willes,  99, 
and  is  so  here. 

Next,  as  to  the  adding  a  new  assignment  to  the  other  part  of  the  replication 
as  to  the  personal  trespass.  The  goods  mentioned  in  the  second  count  are  not 
identified,  by  the  plea,  with  those  in  the  third  count.  Where  the  plaintiff 
specifies,  in  his  declaration,  the  several  goods,  and  the  defendant  apparently 
covers  all  by  his  justification,  the  plaintiff  is  entitled  to  reply  separately  as 
above.  Thus,  if  trespass  were  brought  for  ill-using  a  horse  and  a  mare,  and  the 
plea  were  damage  feasant,  the  plaintiff  might  reply  it  was  a  trespass  ab  initio  to 
the  horse,  and  excess  as  to  the  mare.  Sames  v.  Hunt,  11  East,  451,  (which 
appears  to  be  advene  to  this  view)  was  a  peculiar  case  of  license  pleaded  to 
trespass  to  real  property  committed  on  divers  days,  and  does  not  apply  to  the 
case  supposed.  The  plaintiff  would  be  entitled  to  answer  the  plea  as  to  both 
i^fLOL-t  the  acts  complained  of,  and  to  insist  that  both  were  trespasses;  but  *he 

-I  would  have  one  answer  as  to  one  of  the  acts,  and  another  as  to  the  other 
act.  If  he  were  to  rely  upon  the  excess  alone,  he  would  lose  his  damages  in 
respect  of  the  horse :  if  he  were  to  Tely  oo  the  trespass  ab  initio  only,  he  would 
lose  his  damages  in  respect  of  the  excess  as  to  the  mare.  The  same  argument 
would  hold  g^  if  the  declaration  instead  of  specifying  the  horse  and  the  mare 
had  complained  generally  of  the  defendant  ill-using  the  plaintiff's  cattle.  Here 
the  plaintiff  claims  redress,  both  for  the  goods  which  the  defendant  had  no  right 
to  t^e  and  for  those  which  the  defendant  had  a  right  to  take,  but  not  to  injure. 

(«)  See  pp.  8, 11,  14.  Affinned  on  error  in  the  Exchequer  Chamber,  Bardons  v,  Selby, 
IC.  &M.600.    3  Tyrwh.  430. 
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Oheadej  v.  Barnes,  10  East  73^  was  an  action  for  one  trespass  to  realty ; 
Franks  v.  Morris,  10  East,  81,  not.  (a),  was  for  one  assault.  Here,  the  sectmd 
oonnt  is  for  trespass  done  to  goods  on  one  day;  but,  as  several  parcels  of  goods 
may  be  injnred  in  one  day,  at  several  plaoes,  for  different  causes,  and  under 
different  ciroumstanoes,  these  oases  are  inapplicable.  A  unity  of  day  does  not 
make  a  unity  of  trespass. 

BuU,  in  reply.  First,  as  to  the  question  of  duplieity.  The  cases  cited  on  tin 
other  side  do  not  authorise  this  mode  of  pleading.  The  replications,  tbongh 
divided  into  parts,  must  be  taken  as  one  replication  to  each  plea ;  and  then  in 
objection  to  any  part  is  an  objection  to  the  whole.  The  pudntiff  endeavoors 
to  treat  the  plea  as  divisible,  like  the  plea  of  set-off,  which  is,  however,  an 
exception  to  the  general  rule,  on  the  ground  that  the  several  items  are  in 
the  nature  of  several  counts;  Dowsland  v.  Thompson,  2  W.  Bl.  910, Notes 
(2)  and  (b)  to  the  Earl  of  Manchester  v.  Yale,  1  Wms.  Saund.  27,  5th 
ed.  There  is  no  hardship  in  confining  *the  plaintiff  to  a  single  repli-  ^^^^ 
cation;  for  the  defendants,  by  justifying  as  they  have  done,  subject  ^ 
themselves  to  an  issue  on  any  part  of  their  plea;  and,  if  issue  upon  any  part  be 
found  against  them,  the  plea  will  fail  altogether  Thus,  if  the  plaintiff  had 
admitted  the  title,  and  had  replied  de  injuria  absque  residue  causSB,  the  de- 
fendants would  have  been  bound  to  prove  that  all  the  goods  were  on  the  close, 
encumbering  it,  Ac.;  and,  if  part  of  them  appeared  in  fact  to  have  been  else- 
where, the  plaintiff  would  have  had  judgment  generally.  And  this  shows  the 
the  reason  of  the  rule  against  such  a  double  reply ;  it  is  not  necessary,  because 
the  whole  aotion  may  be  sustained  by  an  issue  on  a  single  fact. 

Secondly.  As  to  the  omission  of  the  prayer  of  judgment.  The  cases  cited 
on  the  other  side  show  only  that  if  an  informal  prayer  be  made,  the  Court  will 
give  a  right  judgment,  Le  Bret  v.  I^pillon,  4  East,  502 ;  but,  if  there  be  no 
praver  at  all,  the  objection  is  fatal  on  special  demurrer.  Cur,  adv.  vuU. 

Lord  Benman,  G.  J.,  now  delivered  the  judgment  of  the  Court  After 
having  stated  the  pleadinn,  his  lordship  proceeded  as  follows : 

The  third  plea  is  well  pleaded  to  the  whole  declaration ;  and,  according  to  the 
usual  course  of  pleading,  the  plaintiff  might  by  a  single  replication  furnish  a 
sufficient  answer  to  the  whole  plea :  but  this  he  has  not  done ;  and,  on  the  con- 
trary, he  has  divided  his  replication  into  three  parts.  For,  though  he  begins  by 
making  one  entire  replication  to  tiie  whole  p£ea,  he  afterwards  *8plits  pjeg 
and  divides  it  into  parts :  the  first  as  to  the  trespasses  in  the  first  and  ^ 
last  counts;  the  second  as  to  part  of  the  trespasses  in  the  second  oonnt;  and 
the  third  as  to  the  residue  of  the  trespasses  in  the  second  count.  And  the  first 
question  is,  can  he  do  sof 

With  the  view  of  considering  this,  we  may  leave  the  third  count  as  to  the  fonr 
closes  out  of  the  question,  these  four  closes  being  identified  with  the  close  in  the 
first  count.  . 

The  first  count  charges  the  breaking  and  entering  the  close,  and  destroying 
machinery;  then  the  second  count  is  for  destroying  and  carrying  away  ^ods 
and  chattels.  The  defendants,  by  way  of  answer,  say  that  the  late  King 
George  IV.,  when  Prince  of  Wales  and  Duke  of  Cornwall,  was  seised  in  fee, 
and  demised  the  close  to  a  person  under  whom  the  defendants  claim,  and  because 
the  goods  were  incumbering  the  dose  they  removed  them.  The  plaintiff  hss 
alleged  several  and  distinct  trespasses  in  the  first  and  second  counts :  and  the 
defendants,  though  they  plead  one  entire  plea  that  covers  the  whole,  ao  not  aver 
identity  between  the  windlasses  and  other  things  in  the  first  count,  and  the  goods 
and  chattels  in  the  second  count ;  and  the  defendants  not  having  done  so,  the 
plaintiff  has  a  right  to  treat  the  plea  as  if  they  were  separate  pleas  to  the  first 
count  and  the  second  count;  and  he  has  therefore  a  right  to  treat  the  plea,a6fiir 
as  relates  to  the  first  count,  as  a  separate  and  distinct  thing  by  itself.  And, 
having  that  right,  he  has,  as  to  the  plea  to  the  trespasses  in  the  first  oonnt, 
denied  the  demise  by  the  late  King  to  Edward  Smith,  and  which  is  what  he 
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woald  have  clone  if  the  defendants  had  pleaded  that  plea  alone  to  the  first  count. 
^7591  *^^>  AS  ^  ^^6  pl^  ^  &f  ^  relates  to  the  second  connt,  the  plahi- 
-"  tiff  there  also  maj  treat  the  plea  as  a  plea  which  was  pleaded  over  again 
to  the  trespasses  in  the  second  count.  But  here  the  plaintiff  has  not  only 
divided  the  plea  applicable  to  the  second  count  from  the  plea  as  to  the  first  count, 
bat  he  has  split  this  part  of  the  plea  into  two  parts ;  and,  as  to  one  part,  he  re- 
plies de  injuria  snft  propria ,  and,  as  to  the  other,  he  replies  excess.  We  see  no 
objection  in  point  of  law  to  his  doing  so,  because  the  goods  on  which  the  de- 
fendants have  trespassed  may  some  of  them  not  have  been  on  the  close  at 
all ;  and  such  of  them  as  were,  they  may  hare  treated  with  more  force  and 
violence  than  was  necessary  for  the  removal  of  them ;  arid,  if  such  was  the 
state  of  things,  the  plaintiff  ought  to  be  permitted  to  present  the  facts  in  his 
answer  to  the  defendants'  plea;  and,  though  this  kind  of  pleading  be  very 
uncommon,  we  see  no  objection  to  it  in  point  of  law. 

Then,  as  we  are  of  opinion  that  this  kind  of  replication  is  sufficient,  it  is 
next  to  be  considered  whether  these  several  replications  are  correct  in  point 
of  form. 

To  the  fitst  replication,  viz.,  that  to  the  first  count,  there  is  no  objection; 
it  pats  in  issue  the  demise  alleged  in  the  plea,  and  concludes  to  the  country. 

As  to  the  replication  of  de  injuria  suft  propria,  we  have  very  great  difficulty. 
The  general  rules  as  to  that  are  very  well  understo<)d.  If  there  be  several  alle- 
gations in  a  plea,  there  are  many  cases  where  a  general  replication  of  de  injurift 
bxiSl  proprift  is  sufficient ;  but  there  are  others  again  where  it  is  not.  It  is  quite 
unnecessary  to  aUude  to  all  the  cases  that  were  cited  at  the  bar,  because  to  one 
class  of  pleas,  where  any  interest  is  claimed  out  of  land,  there  it  is  clear  the  gene- 
*7B01  ^  replication  is  not  sufficient.  *They  are  mainly  illustrative  of  the  rule 
J  in  Crogate's  Case,  8  Rep.  66  b,  where  the  second  resolution  is,  that, 
where  the  defendant  in  his  own  right  or  as  servant  to  another  claims  any  in- 
terest in  the  land,  or  any  common  or  rent  going  out  of  the  land,  or  any  way  or 
passage  on  the  land,  there  de  injuria  su&  propria  generally  is  no  plea ;  and, 
m  the  present  case,  the  defendants  justify  under  persons  who  claim  an  in- 
terest in  the  close  in  question;  and,  if  there  was  nothing  more  in  the  case 
than  that,  it  is  quite  clear  that  this  general  replication  could  not  be  supported. 
But  then  it  is  contended  that,  if  the  title  be  only  inducement,  there  the  general 
replication  is  sufficient :  that  is  certainly  so  in  some  cases.  In  Taylor  v,  Mark- 
ham,  Yelv.  157,  in  Trin.  7  Jac.  B.  R.,  in  assault  and  battery,  the  defendant 
pleaded  that,  at  the  time,  &c.,  he  was  seized  of  the  rectory  of  t).  in  fee,  and  that 
com  was  severed  from  the  nine  parts,  and  the  plaintiff  came  into  the  ground  to 
carry  away  the  com,  and,  in  defence  thereof,  and  to  hinder  the  plaintiff  from 
taking,  he  stood  there  to  defend  it,  and  the  hurt  which  he  had  was  of  his  own 
wrong:  the  plaintiff  replied  de  injurift  suft  proprift  absque  tali  cauB&:  and, 
upon  demurrer,  the  plaintiff  had  judgment,  because  by  his  declaration  he 
did  not  claim  any  thing  in  the  soil  or  in  the  com,  but  only  damages  for 
the  battery,  &c.,  which  is  collateral.  Where  the  plaintiff  makes  title  in  his 
count,  and  the  defendant  pleads  any  matter  in  destraction  of  such  title,  or 
of  the  plaintiff's  cause  of  action*,  there  the  plaintiff  must  reply  specially  and 
shall  not  say  absque  tali  causft;  Yelv.  157.  The  same  case  is  tilso  reported 
in  Cro.  Jac.  (CJro.  Jac.  224),  and  Brownlow,  Brownl.  &  Gold.  215  :  and  Hale 
*76n  *^*  ^^^^'^j  Latch.  221,  is  to  the  same  effect.  This  is  an  action  for 
*  J  taking  goods.  The  ease  of  Cockerill  v.  Armstrong,  2  Com.  Rep.  582,  S. 
C.  more  fully,  Willes,  99,  was  an  action  for  seizing  and  impounding  cattle. 
The  defendants  pleaded  that  the  bailiffs  and  burgesses  of  Scarborough  were 
seized  in  fee  of  the  place  where  the  cattle  were  taken,  and  the  detendants 
justified,  as  their  servants,  taking  the  cattle  damage  feasants:  there  was  a  gene* 
ral  replication  de  injuria  su&  propria,  and  held  bad,  because  title  was  put  in  issue 
contrary  to  the  role  in  Crogate's  case,  8  Rep.  66  6.  In  that  case  there  was  an 
allegation  of  seisin  in  fee ;  and,  in  the  present  ease,  there  is  a  protestation 
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against  the  seisin  in  fee  of  the  King,  and  then  there  is  a  dednction  of  title  end- 
ing in  possession ;  but  that  seems  to  make  no  difference  in  prindple.  In  the 
case  of  Oookerill  i;.  Armstrong,  2  Comm.  Eep.  682,  S.  G.  more  fully,  Willes 
99,  the  before  mentioned  cose  of  Taylor  t;.  Markham,  Yelv.  157,  S.  G.  Gro.  Jac 
224 ;  Brownl.  &  Gh)ld.  215,  was  urged  on  behalf  of  the  pbuntiff;  but  the  Coort 
distinguished  between  the  case  of  a  battery  and  other  cases.  The  Court  says, 
^'  there  is  a  plain  difference  between  the  present  case  and  the  case  of  an  action 
of  assault  and  battery ;  because  there  if  the  party  be  possessed,  even  though  the 
plaintiff  should  have  a  title  to  the  house  or  place  it  will  signify  nothing,  for  his 
bare  possession  will  justify  him  even  turning  the  right  owner  out  of  the  house  : 
whereas  here  if  the  plaintiff  has  a  right  to  the  place  where  &c.  for  right  of 
common,  &c.,  it  may  quite  destroy  the  defendant's  plea/'  The  Court  in  that 
case  also  referred  to  the  case  of  Whitnel  v.  Cook,  Gro.  Eliz.  812 :  but  wc  do 
not  so  much  rely  on  that,  nor  on  Home  v,  Lewin,  reported  ^n  Lord  WQ2 
Baymond,  1  Ld.  Raym.  639,  and  in  several  other  books,  nor  on  the  case  ^ 
of  Jones  V.  Kitohin,  1  Bos.  &  Pul.  76,  as  these  were  cases  of  replevin,  and  pos- 
sibly in  some  cases,  an  avowry  may  be  distinguished  from  a  plea  in  trespoas,  though 
in  the  late  case  of  Selby  v.  Bardons,  3  B.  &  Ad.  2,(a)  they  were  pat  upon  much 
the  same  footing.  There  are  many  cases  of  quare  clausum  fregit,  where  the 
same  rule  has  b^n  held ;  but  these  are  plainly  distinguishable  from  trespass 
for  taking  goods,  and  therefore  we  do  not  rely  on  them.  The  defendants  might 
have  pleaded  that  the  persons  under  whom  they  claimed  were  possessed  of  the 
close  :  but,  instead  of  that,  they  have  pleaded  title,  giving  colour  to  the  plaip> 
tiff,  as  to  the  close  where  the  soods  were  taken.  Upon  such  a  plea,  the  plaintiff 
might  have  traversed  any  sllegation  of  the  title,  and  which  in  that  case  the 
de^ndants  would  have  been  bound  to  prove,  and  then,  if  they  would  have  been 
bound  to  prove  any  single  fact  upon  a  traverse  of  that  fact,  they  would  ha?e 
to  prove  the  whole  of  the  allegations,  if  the  present  replication  should  be  allowed. 
We  think,  therefore,  that  the  general  replication  is  informal  and  cannot  he 
supported. 

Then  it  may  be  said  that,  if  this  part  of  the  replication  be  bad,  the  replication 
is  bad  for  the  whole,  according  to  the  case  of  Webber  v,  Tivill,  2  Saund.  127, 
b,  and  the  cases  in  the  notes  of  The  Earl  of  Manchester  v.  Yale,  1  Wms.  Sauni 
27,  5th  ed. ;  for  the  beginning  of  the  replication  goes  to  the  whole  of  the  plea, 
though  it  is  afterwards  split  into  parts.  But,  on  the  whole,  we  think  that,  as 
the  replication  may  be  divided  into  parts,  each  part  may  be  taken  as  a  separate 
^replication,  and  that  therefore  the  first  part  of  the  replication,  which  is  ^^ 
as  to  the  plea  as  far  as  it  replies  to  the  first  and  third  counts,  is  good,  ^ 
notwithstanding  the  defect  in  that  part  which  we  have  had  under  consideration 
as  to  the  de  injurift  su&  propriSr. 

Then  next  comes  the  replication  as  to  the  excess.  There  is  one  ground  of 
special  demurrer,  that  it  does  not  pray  judgment.  Now,  according  to  the  old 
law,  the  not  praying  judgment  on  the  replication  was  a  cause  of  speciiu  demurrer. 
No  case  seems  to  have  doubted  but  there  must  be  a  prayer  of  judgment  in 
some  form,  though  many  cases  have  occurred  as  to  distinctions  in  what 
form  it  is  to  be ;  many  of  these  cases  will  be  found  referred  to  in  Pitt  v.  Knight, 
1  Saund.  97,  and  the  notes  there.  But  the  rules  of  Hilary  term,  4  W.  4 ;  5  R 
&  Ad.  v.,  ((jeneral  Rules  and  Regulations,  9,)  have  said,  in  rule  nine,  *'  that  in  a 
plea,  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  to  the  whole  action 
generally,  it  shall  not  be  necessary  to  use  any  allegation  of  actionem  non,  or  to 
the  like  effect,  or  any  prayer  of  judgment ;  nor  shall  it  be  necessary,  ia  ^7 
replication  or  subsequent  pleading,  intended  to  be  pleaded  in  maintenance  of  toe 
whole  action,  to  use  any  allegation  of  ^precludi  non',  or  to  the  like  effect,  of  any 
prayer  of  judgment."     It  may  be  a  question,  whether,  as  this  part  of  ti^ 

(a)  Affirmed  on  error  in  the  Exchequer  Chamber,  Bard6n8  ©.  Selby,  iCkU.  500.  3 
Tyrwh.  430. 
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replication  goes  only  to  part  of  the  plea^  it  would  &11  within  the  above  rale ;  the 
inclination  of  onr  opinion  is  that  it  woold ;  and  that  no  judgment  would  be 
necessary.  But  then  these  new  rales  only  took  effect  on  the  first  day  of  Easter 
term,  1834;  whereas  this  replication  is  dated  11th  of  March  1834,  and  conse- 
*7641  qu^tly  the  rule  above  mentioned  would  not  apply  to  it ;  *and  then, 
-'  that  beine  so,  the  replication  is  informal;  and,  as  this  is  pointed  out  as  a 
cause  of  special  demurrer,  it  cannot  be  supported. 

The  question  on  the  fourth  plea,  and  the  replication,  are  in  effect  decided  by 
what  we  have  already  said.  The  fourth  plea  states  that  one  of  the  defendants 
was  possessed  of  a  close,  and  that  the  goods  were  encumbering  the  close,  and 
he  in  his  own  right,  and  the  other  defendaqt  as  his  servant,  removed  them. 
The  replication  splits  this  plea ;  and,  as  to  part,  replies  de  injuria  su&  propria : 
and,  as  to  the  residue,  excess.  We  have  already  said  that  the  plaintiff'  may  so 
split  the  plea.  Then,  as  to  the  form,  there  is  no  doubt  but  in  this  case,  where 
the  defendants  only  plead  possession  of  the  close,  the  plaintiff  may  reply  de 
injuria  snft  proprift,  and  that  part  of  it  is  good. 

Bat,  BA  to  the  replication  which  replies  excess  there,  as  there  is  no  prayer  of 
judgment,  that  replication  is  bad  for  the  reasons  assigned  as  to  the  corresponding 
replication  to  the  third  plea. 

Judgment  to  be  entered  for  the  plaintiff,  on  the  first  replication  to  the 
third  plea,  which  concludes  to  the  country;  and  also  on  the  first 
replication  to  the  fourth  plea,  which  also  concludes  to  the  countiy : 
and  for  the  defendant,  on  the  second  replication  to  the  third  plea, 
which  concludes  to  the  country ;  and  also  on  the  third  replication  to 
the  third  plea,  which  replies  excess;  and  likewise  on  the  second  re- 
plication to  the  fourth  plea,  which  also  replies  excess. 


»765]  *HODGSON  and  Another  a^ainsi  MEE.     Wednesdayf  June  17. 

Where  the  defendant  has  been  arrested  and  giren  bail  to  the  sheriff,  the  plaintiff  maj  de- 
clare de  bene  esse,  at  the  expiration  of  eight  da^  from  the  arrest,  or  at  anj  time  after 
before  special  bail  is  perfected ;  and,  therefore,  if,  without  declaring,  he  talce  an  assign- 
ment of  the  bail  bond,  and  proceed  upon  it,  and  sach  proceedings  be  stayed  npon  spe^ 
cial  bail  jastifjlng,  the  bail  bond  will  not  be  ordered  to  stand  as  a  security. 

If  a  defendant,  on  being  arrested,  give  a  bail  bond  to  the  sheriff,  he  cannot  afterwards, 
by  surrendering  to  the  sheriff,  vacate  the  bond ;  but  after  such  surrender,  and  after  the 
expiration  of  the  eight  days  from  the  arrest,  if  special  bail  be  not  put  in,  proceedings 
may  be  had  upon  the  bail  bond. 

On  the  3d  of  January  the  defendant  was  arrested,  and  on  the  5th  he  execu- 
ted a  bail  bond,  conditioned  to  put  in  special  bail  within  eiffht  days  after  the 
execution  of  the  writ,  inclusive  of  the  day  of  execution.  He  did  not  put  in 
special  bail ;  but  on  the  10th  of  January,  the  day  upon  which  the  time  for 
patting  in  bail  expired,  went  back  into  the  custody  of  the  sheriff  of  Middlesex. 
The  plaintifis  did  not  declare  de  bene  esse;  but,  on  the  14th  of  January,  ap- 
plied to  the  sheriff  for  an  assignment  of  the  bail  bond,  when  notice  was  given 
to  them  that  the  defendant  had  returned  into  custody.  The  sheriff,  however, 
at  their  request,  assigned  the  bail  bond  to  them,  having  made  a  memorandum 
on  the  margin  that  the  defendant  had  returned  into  the  custody  of  the  sheriff 
on  the  10th  of  January.  On  16th  of  January  the  bail  bond  was  put  in 
suit :  on  21st  of  January  the  defendant  justified  special  bail,  and  took  out  a 
summons  to  stay  proceedings  upon  the  bail  bond  on  payment  of  costs.  The 
summons  was  attended  upon  26th  of  January,  when  Patteson,  J.  ordered  that 
the  proceedings  should  be  discharged  on  payment  of  costs,  the  bail  bond  stand- 
ing as  a  security.    On  81st  of  January,  Buti  obtained  a  rule  to  shew  cause 
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why  80  mvoh  of  this  order  u  related  to  the  biul  bond  standing  as  a  seeaniy 
ahould  not  be  rescinded,  beoaose  the  plainti&  had  not  declared  de  bene  esse  in 
the  terms  of  the  Rule  Y.  HiL  2  W.  4,  (3  B.  &  Ad.  392);  "tted,  upon  a  p^^ 
subsequent  application  at  chambers  to  rescind  that  part  of  the  order  ^ 
which  applied  to  the  payment  of  oostsi  upon  the  sronnd  that  the  asugnment  of 
the  bail  bond  was  irreffular  after  the  defendant  had  relnmed  into  custody,  it 
was  arranged  that  both  parties  should  come  before  the  Court  as  if  a  rule  had 
been  obtained  to  set  aside  the  prooeedingq  upon  the  bail  bond  for  irregularity. 

John  Jervis,  on  a  former  day  in  this  term  (June  5th^a)  ),  shewed  cause. 
The  first  question  is,  whether  the  bond  was  properly  put  in  suit :  the  seoond, 
whether,  if  properly  put  in  suit,  it  should  stand  as  a  security,  and  this  depends 
on  the  question,  whether  the  plain{i&  could  have  declared  de  bene  esse;  for,  if 
they  were  prevented  from  complying  with  the  rule  of  Court  (Bnle  V.  HiL  2  W. 
4,  3  B.  &  Ad.  392,).by  the  defendant's  default  they  could  not  be  thereby  de- 
prived of  their  security.  [Feb  Cubiam.  The  latter  point  had  been  aigaed 
m  a  case  now  pending  in  the  Court  of  Exchequer,  and  has  been  considered  by 
the  Judges  of  all  the  Courts ;  and  they  are  unanimously  of  ojpinion  that  a 
plaintiff  may  declare  de  bene  esse,  although  the  defendant  does  not  put  in  fip^ 
cial  bail.  The  rule  Mich.  3  W.  4,  (4  B.  &  Ad.  3,  4,)  applies  to  all  cases  where 
bail  are  not  perfectedf  whether  put  in  or  not.(6)]  Then  ba  to  the  first  point, 
the  assignment  was  regular,  and  the  bond  regularly  put  in  suit.  By  the  old 
practice,  writs  were  returnable  upon  a  day  certain,  and  the  defendants  had  a 
certain  number  of  days  ^after  the  return  day  for  the  writ^  according  to  r«ygj 
the  nature  of  the  process^  and  the  place  at  which  the  writ  was  execu-  '- 
ted,  to  put  in  special  bail.  Between  the  arrest  and  the  return  day,  the  defendant 
xnieht  go  back  into  custody,  if  the  sheriff  chose  to  receive  him ;  but  this 
could  not  be  done  after  the  return  day  of  the  writ,  even  though  the  time  for 
puttinff  in  special  bail  had  not  expired.  By  the  new  practice  the  capias  is  re- 
turnable immediately  after  it  is  executed ;  for  by  st.  2  W.  4,  o.  39,  sched.  No. 
4,  the  sheriff  is  commanded  to  return  the  writ  immediately  after  the  execution 
thereof.  There  is,  therefore,  no  time  intervening,  as  formerly,  between  the  ar- 
rest and  the  return  day ;  but  the  eight  days,  within  which  tiie  defendant  is  to 
put  in  special  bail,  are  days  of  grace,  the  same  as  those  which  are  allowed  after 
the  return  day  for  the  purpose  of  putting  in  special  bail,  and  within  which  the 
defendant  cannot  now,  nor  could  he  formerly,  return  into  the  custody  of  the 
sheriff.  The  sheriff  may  be  ruled  to  return  the  writ  immediately  Aer  the 
arrest,  and  in  practice  is  so  constantly.  In  five  days  afterwards,  he  maybe 
ruled  to  brine  m  the  body,  which,  in  effect,  compels  him  to  perfect  special  bail; 
and  how  can  ne  do  so,  if  the  defendant  may  in  the  interval  go  baok  to  custody, 
and  thus  vacate  the  bail  bond  ?  Again,  by  the  terms  of  the  condition  the  de- 
fendant undertakes,  not  merely  to  appear,  as  formerly,  but  to  put  in  special 
bail;  and  by  the  writ  he  is  warned  that,  in  defiiult  of  his  so  doing,  the  plaintiff 
may  proceed  against  the  sheriff  or  on  the  bail  bond :  and  the  statute  itself,  2 
W.  4,  c.  39,  s.  16,  enacts  '^that  all  such  proceedings  as  are  mentiooed  in  any 
writ,  notice,  or  warning  issued  under  this  act,  shall  and  may  be  had  and  taken 
in  defiaolt  of  a  defendant's  ^appearance,  or  putting  in  special  bail,  as  the  rrj^ 
case  may  be."  ^ 

BuU,  oontri.  No  question  remains  as  to  one  |>art  of  the  rule,  which  most, 
at  all  events,  be  made  absolute  upon  payment  or  costs.  But  further,  the  pro- 
ceedings on  the  bail  bond  are  irregular,  and  consequently  the  rule  as  to  these 
must  be  made  absolute,  with  costs  to  be  paid  by  the  plaintiffs.  The  defendant 
returned  into  the  sheriff's  custody  within  the  eieht  days  mentioned  in  the  con- 
dition of  the  bond.    By  the  new  practice,  the  defendant  has  those  eight  days 

(a)  Befcm  Littlsdale,  Patteson,  and  ^UiamB,  Js.  , . 

(b)  And  Bee  OaU  v.  ThelweU,  1  Or.  M.  ft  R.  180,  S.  G.  6  Tyrwh.  231 ;  and,  m  to  the  old 
practice,  Wendorer  v.  Cooper,  10  B.  ^0. 014. 
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for  patting  in  bail;  and  that  timo,  for  the  present  porpose^  may  be  likened  to 
the  retnm  day  of  the  writ  under  the  old  practice.    Formerly  it  was  oompeteot 
for  a  defendant,  who  had  given  a  bail  bond,  to  sorrender  himself  to  the  sheriff, 
if  the  sheriff  chose  to  receive  him,  before  or  on  the  return  day  of  the  writ^ 
upon  which  the  bail  bond  might  have  been  given  up  to  be  cancelled,  and  the 
plaintiff  could  not  afterwards  take  an  assignment  of  it,  nor  rule  the  sheriff;  or 
maintain  an  action  against  him  for  not  assigning  the  bond :  Tidd's  Practice,  ch. 
11,  page  226,  9th  ed.;  Jones  v.  Lander,  6  T.  R.  753.   In  Plimpton  v.  Howell, 
10  East,  100,  which  was  an  action  on  a  bail  bond  aniinst  the  bail,  the  principal 
surrendered  himself  to  the  gaoler  of  the  county  gaol  oefore  twelve  o'clock  on  the 
first  day  of  Easter  term,  being  th&  return  day  of  the  writ,  which  surrender  was 
not  in  point  of  fact  accepted  by  the  under  sheriff  (who  lived  seventeen  miles 
off)  until  the  next  day,  by  a  letter  by  the  post ;  and  this  was  held  to  discharge 
*7691  ^^  ^^  bond,  and  ^proceedings  thereon  were  set  aside  for  irregularity. 
-'   Since  the  alteration  in  the  practice,  Patteson,  J.  decided  in  uie  Bail 
Court,  in  Turner  v.  Brown,  2  Dowl.  P.  C  547,  that,  although  a  bail  bond  is 
given,  a  render  may  be  accepted  at  any  time  within  eight  days  from  the  arrest. 
[Pattsson,  J.    That  case  was  actually  decided  on  another  ground.    I  cannot 
say  that  my  attention  was  fully  called  to  the  point  now  under  consideration. 
Afterwards  it  struck  me  that  much  might  be  urged  against  what  I  said  there 
on  this  point.    The  present  question  is  very  important  as  it  will  lead  to  the 
settlement  of  the  rules  of  practice  on  the  point  before  the  Court.]    The  Uni- 
formity of  Process  Act  contains  no  express  provision  on  the  present  point  The 
old  practice  was  founded  in  good  sense  and  convenience,  and  should  govern  the. 
present  so  &r  as  is  consistent  with  the  act  of  parliament    Now  it  will  be  con- 
sistent vrith  the  statute  to  hold  that,  as  a  surrender  of  the  perscxa  before  the 
return  day  of  the  writ  was  formerly  considered  to  be  equivalent  to  putting  in 
and  perfecting  bail,(a)  and  therefore  prevented  any  forfeitmre  of  the  bail  botd, 
80,  under  the  new  practice,  where  a  bail  bond  is  given,  a  surrender  within  the 
eight  days  shall  prevent  any  forfeiture  of  the  bond,  and  be  deemed  a  satis&e- 
tion  of  the  condition.    A  contrary  decision' will  amount  to  this,  that,  wheA  a 
bail  bond  is  given  upon  an  arrest,  the  principal  cannot,  under  any  circumstan- 
ces, surrender  to  the  sheriff  within  the  eight  days,  so  as  to  discharge  the  bail, 
^701   ^^^  ^^  ^^  above  ^rnust  in  aU  cases  be  put  in.    This  would  be  ineon- 
-'   venient,  as  bail  who  enter  into  a  bond,  instead  of  at  onoe  obtaining  a 
surrender  of  the  defendant,  would  be  obliged  to  incur  the  expense  of  puttmg 
in  bail  above,  and  then  rendering  the  principal,  which  would  increase  expense 
to  the  bail  for  no  beneficial  object,  and  without  furthering  the  ends  of  justice. 
The  better  ooursei  then,  will  be  to  eonnder,  for  the  present  purpose,  the  return 
of  the  writ  of  capias  to  be  the  eight  days  after  the  exeouticm  of  the  process; 
and  this  has  hitherto  been  the  understanding  in  the  profession.     Price's 
Practice,  138,  Chapman's  Practice  (Third  Addenda,  4—6.). 

Cur,  adv.  tndt 
LiTTLEDALS,  J.,  uow  delivered  the  judgment  of  the  Court.  After  stating  the 
facts,  his  lordship  proceeded  as  follows.  Before  the  Uniformity  of  Process  Act, 
the  sheriff,  after  tiJring  bail,  might  receive  the  defendant  into  ms  custody  at  any 
time  before  the  return  of  the  writ.  But  now  the  writ  of  capias  is  returnable 
immediately  after  the  execution,  and  the  sheriff  may  be  ruled  to  return  it  on 
the  arrest^  although  such  arrest  take  place  in  vacation.  Had  the  sheriff  been 
so  ruled  in  this  case,  he  must  have  returned  that  the  defendant  had  siven  bail.(5) 
He  was  not  justified  in  receiving  the  defendant  into  his  custody  afterwards,  the 
condition  of  the  bond  being  that  tiie  defendant  shall  put  in  special  bail  accord- 


going 


Lord  Ellenborougb,  in  Chadwick  9.  Battje  (3  M.  &  S.  284)|8aid  that  rendering  was 
_    Dg  one  step  farther  than  perfecting  bail.    Perhaps  a  render  was,  mc»e  strictly,  equiva- 
lent to  the  defendant  having  always  remained  in  cnstody,  as  being  a  compliance,  not  with 
the  condition  of  the  bail  bond,  bat  with  the  exigency  of  the  writ. 
(6)  In  form,  cepi  corpus. 
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ing  to  the  exi^cy  of  the  writ;  that  is  within  eieht  days  after  the  amst.  And 
the  third  warning  appended  to  the  writ,  is,  that  if  bail  be  not  so  put  in,  the 
the  plaintiff  shall  be  at  liberty  to  proceed  against  the  sheriff  or  on  the  bail  bond. 
*We  have  consulted  the  Judges  of  the  other  Courts,  who  all  agree  p,,-,.^ 
with  us  in  opinion.  L  ^'^ 

Rule  absolute  that  the  proceedings  be  stayed  on  payment  of  coets.(a) 


The  KING  against  BOBEBTS.     Wednesday,  June  17. 

By  the  charter  of  the  borongh  of  Oaemarvon,  the  constable  of  the  castle  of  C.  for  the 
time  being  was  to  be  major  of  the  borougb,  sworn  to  the  king  and  Uie  burgesses,  sad 
who,  having  first  taken  oath  to  preserve  the  king's  rights,  should  swear  to  the  boi^^essei 
to  preserve  their  liberties,  and  faithfally  do  the  things  appertaining  to  the  of&ce  of 
mayoralty. 

Before  stat.  67  O.  3,  c  45,  (for  continuing  civil  and  military  offices,  held  of  the  crown 
during  pleasure,  after  the  death  of  George  III.  at  the  pleasure  of  his  successor),  the 
king  granted  to  A.,  by  letters  patent,  the  office  of  constable,  to  be  exercised  by  himself 
or  deputy,  during  the  king's  pleasure.  A.  took  the  oaths,  and  held  the  office  till  the 
death  of  Gkorge  lY.,  and  during  the  six  months  granted  by  st  6  Ann.  c.  7,  s.  8,  and 
also  till  a  second  grant  by  letters  patent  of  the  king,  made  after  the  expiration  of  those 
six  months,  but  before  the  expiration  of  the  additional  six  months  given  by  stat.  1  W. 
4,  c.  6.  The  second  grant  recited  the  former  grant,  and  that  the  Idng  was  pleased  to 
renew  the  appointment,  and  continue  A.  in  the  office,  and  then  granted  as  before ;  and 
A.  took  the  oaths  again. 

After  tiie  first  grant,  and  before  the  second,  A.  appointed  the  defendant  his  deputy ;  and 
after  the  second  grant,  but  before  A.  had  taken  the  oaths  a  second  time,  A.  again  ap- 
pointed and  continued  him  as  his  deputy:  , 

Held,  that  A.  could  not  exercise  the  office  of  constable  tUl  he  was  sworn ;  that  the  second 
grant  to  A.  was  not  a  confirmation,  but  a  new  appointment ;  and  that,  consequently,  it 
was  necessary  that  A.  should  be  sworn  again,  before  he  could  exercise  the  office ;  and 
that  (supposing  A.  to  have  the  power  of  appointing  a  deputy  at  all,)  the  defendant,  not 
ba^ng  been  re-appointed  deputy  after  A.  had  taken  the  oath  a  second  time,  was  not 
entitled  to  hold  that  office. 

Tms  was  an  information  in  the  nature  of  a  qao  warranto,  calling  upon  the 
defendant  to  show  by  what  authority  he  claimed  to  use,  Ac.,  the  office  of  mayor 
of  the  borough  of  Oaemarvon,  on  the  29th  of  September,  2  W.  4,  and  thence 
to  the  filing  of  this  information. 

First  plea.  That  by  letters  patent  under  the  Great  Seal,  bearing  date  at 
Flynt,  8th  of  September,  12  Ed.  1,  the  said  King  Edward(5)  did,  for  himself 
and  his  heirs,  *wiU  and  grant  that  his  town  of  Gaemanron  should  be  rucio 
thenceforth  a  free  borough,  and  that  his  men  of  the  said  town  should  be  ^  ' 
free  burgesses,  and  that  the  constable  of  his  oastle  of  Gaemanron,  who  should 
be  for  the  time,  should  be  the  mayor  of  tliat  borough,  sworn,  as  well  to  his  said 
Majesty,  as  to  the  said  burgesses,  who  (oath  for  preserving  his  said  Majesty's 
rights  being  first  taken)  shomd  swear  to  the  same  burgesses  upon  the  (gospels  of 
Gtod,  that  he  would  preserve  the  liberties  of  the  same  burgesses  granted  by  his 
said  Majesty,  and  faithfully  do  those  things  which  to  the  office  of  mayoralty 
belong  in  the  same  borough.    The  plea  then  alleged  the  acceptance  of  the  letters 

(a)  See  Baisley  v.  Newbold,  2  0.  M.  *  B.  325 ;  S.  C,  and  Gosling  v.  Dukes,  4  DowL  Pr. 
0.  17*7,  1T8. 

(b)  The  words  of  the  original  charter,  which  were  referred  to  in  argument  were  as  fol- 
lows : — Sciatis  qudd  volumus  et  concedimus  pro  nobis  et  haeredibus  nostris,  qu6d  viU» 
nostra  de  Kaemarvon  de  caetero  liber  burgus  sit,  et  homines  nostri  ejusdem  villse  libcri 
sint  burgenses ;  et  qu6d  constabularius  castri  nostri  de  Kaemarvon,  qui  pro  tempore  fiie- 
rit,  sit  m^or  burgi  illius  juratus  tam  nobis  quam  eisdem  burgensibus,  qui  prito  praestito 
Sacramento  de  junbus  nostris  conservandis  eisdem  burgensibus  juret,  super  Dei  evangelia, 
quddipselibertates  ejusdem  feisdem?]  burgensibus  a  nobis  concessas  conserTabit,  et 
faclet  fidehter  ea  quss  ad  offlcium  majoris  pertinent  in  oedem  burgo." 
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pateDt,  and  tbat  they  were  still  in  foree :  and  that  afterwards;  to  wit^  28th  of 
April  52  G.  III.,  by  other  letters-patent  of  that  date,  his  late  Majesty  George 
III.,  did  give  and  grant  unto  Henry  William,  now  Marqnis  of  Anglesey,  and 
then  Barl  of  Uxbridgs,  the  office  or  offices  of  constable  or  keeper  of  his  said 
Majesty's  oastle  of  Cacmaryon,  and  him,  the  said  Henry  William,  constable 
or  keeper  of  the  oastle   of  Gaemarvon  aforesaid  did  ordain,  make,    deputOi 
and  constitnte,  by  those  letters-patent,  to  have,  enjoy,  exercise,  and  occupy 
the   office  aforesaid,  with  all  its  rights,  liberties,  privileges,  and  appurte- 
nances, unto  the  said  Henry  Williams,  bv  himself  or  by  his  sufficient  de- 
^T'^S!  ^^^  ^'  deputies,  durmg  his  said  Majest/s  pleasure :  and  *that,  after 
-'the  granting  of  the  said  last  mentioned  letters-patent,  to  wit,   22d 
of    July,  1§12,  at  a  certain  court    of   the  said  borough  of   Caernarvon, 
doly  holden  in  and  for  the  said  borough,  the  said  Henry  William  became 
and  was  sworn,  as  well  to  our  said  sovereign  lord  the  Sang,  as  to  the 
burgesses  of  the  said  borough  of  Gaemarvon ;  and,  oath  being  first  taken  to 
preserve  the  rights  of  his  said  Majesty,  did  then  and  there  swear  to  the  said  bur- 
gesses, upon  tTO  €K)spels  of  Gk>d,  that  be  would  preserve  the  liberties  of  the  said 
burgesses,  so  granted  to  them  the  said  burgesses  as  aforesaid,  and  luthfully  do 
those  things  which  to  the  office  of  mayoralty  belong,  in  the  same  borough,  and 
did  then  and  there  take  all  other  oaths  in  that  tehalf  requisite  and  usually 
administered  and  taken :  and  afterwards,  to  wit,  29th  of  January  18@0,  €ieorge 
m.  died,  and  Qeorge  lY.  succeeded  him ;  that  the  Marquis  of  A^lesey,.  from 
the  28th  of  April,  52  0.  8,  until  and  at  the  demise  of  George  UI^  by  virtue  of 
the  letters-patent  granted  to  him  by  George  III.,  and  of  the  statute  in  such 
case  made  and  provided,  held  the  office  of  constable  under  the  Grown  during 
pleasure,  and  was,  by  virtue  thereof,  mayor :  that,  by  virtue  of  the  said  letters 
patent  granted  to  him  by  Geoiqge  III.,  and  of  the  statute  in  such  case  &c.,  not- 
withstanding the  demise  of  George  HI.,  he  continued  and  was  entitled  to  hold 
the  office  of  constable  during  the  pleasure  of  George  IV.,  and  by  virtue  thereof 
continued  to  be  mayor:  that  afterwards,  to  wit,  26th  of  June  1830,  George  IV. 
died,  and  William  IV .  sueeeeded  him :  that  the  Marqxds  of  Anglesey,  fran  the 
death  of  George  III.  until  and  at  the  death  of  George  IV.,  oy  virtue  of  the 
lettenhpatent  granted  to  him  by  George  III.  and  the  statute  in  such  ease,  Ac., 
*7741  ^^^^  ^^^  ^   ^      constable  under  the  Grown  during  pleasure,  *and  wm 
-*  by  virtue  thereof  mayor :  that,  by  virtue  of  the  letters-patent,  so  to 
him  &c.,  and  of  the  statutes  in  such  case  &c.,  notwithstanding  the  demise^  of 
Georse  IV.,  he  continued  and  was  entitled  to  hold  the  office  of  constable  during 
the  pleasure  of  William  IV.,  for  the  space  of  six  months  next  after  the  demise 
of  Georpe  IV.,  unless  sooner  removed  or  discharged  by  William  IV.,  and  by 
virtue  thereof  to  be  mayor:  that,  by  virtue  of  the  letters-patent  granted  to  him 
by  George  UI.,  he  continued  constable  and  mayor  until,  afterwards,  and  before 
the  expiration  of  six  months  from  and  after  the  passing  of  a  certain  act  of  pax* 
liament,  made  in  the  first  year  of  the  reign  of  the  now  king  (1  W.  4,  ^.  6,)  to 
wit,  on  the  10th  of  January  1  W.  4,  by  certain  other  letten-patent,  dated  the 
day  and  year  last  aforesaid,  reciting  the  said  grant  of  George  HI.,  his  present 
Majesty,  declaring  himself  graciously  pleased  to  renew  the  mid  appoifUment^ 
and  to  continue  the  sud  Henry  William  in  the  9aid  office^  did  give  and  grant 
unto  the  said  Henry  William  (setting  out  the  grant,  whioh  was  io  the  same 
effect  as  the  grant  of  George  111.) :  and  that  afterwards,  and  before  the  filing 
of  this  information,  to  wit,  on  the  day  and  year  last  aforesaid,  at  a  certain  court 
(allegation,  in  the  same  terms  as  before,  that  the  Marquis  was  aeain  sworn :) 
and  that,  from  the  making  of  the  last-mentioned  lettera^patent  hitherto,  the 
Marquis  of  Anglesey  hath  held,  used,  and  exercised,  and  been  entitled  to,  and 
still  doth  hold,  ftc.,  and  is  entitled  to  the  said  office  or  offices  of  constable  and 
mayor :  That,  after  the  making  of  the  letters-patent  to  George  HI.,  and  whilst 
the  Marquis  was  such  constable  and  such  mayor,  via.,  21st  of  Ju^  1828,  the 
Marquis,  by  deed  of  that  date,  did  duly  appoint  the  defendant  his  deputy^  to. 
Vol.  XXX.— 28 
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exercise  the  said  office  or  offices  of  constable  of  the  said  castle,  and  mayor  of  the 
^said  borough :  and  that,  after  the  execution  of  that  deed,  vis.,  28th  of  rrT75 
July  1829,  at  a  certain  court  of  the  said  borough,  duly  held  in  and  for  ^ 
the  said  borough,  the  defendant,  as  such  deputy,  became  and  was  sworn  (allegsp 
tion,  that  the  defendant  was  sworn,  in  the  same  terms  as  in  the  all^tioiu 
jrespecting  the  oaths  of  the  Marquis :)  and  that,  after  the  making  of  the  letters 
patent  to  the  10th  of  January  1831,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  Marquis  again  duly  appointed  and  continued  the  said  defendant  deputy  of 
him  the  said  Marquis,  so  being  such  constable  &c.,  and  as  such  mayor  &o., 
as  aforesaid,  to  exercise  the  said  office  or  offices  of  constable  &c.,  and  mayor  &c. 
By  virtue  whereof  he  the  said  defendant,  continually,  from  the  time  of  his  being 
first  appointed,  hath  been  and  still  is  entitled  to  use  and  exercise  the  said  office 
of  mayor  of  the  said  borough  of  CaeiHarvon  as  such  deputy  &c. ;  and  thereupon, 
and  by  virtue  of  the  premises,  he  the  said  defendant,  on  the  said  29th  of  oep- 
temrbier  2  W.  4.,  &c.,  and  by  that  warrant,  &c. 

Fourth  replication  to  first  plea.  That  the  defendant  did  use,  &o.y  on  the  said 
29th  of  September,  after  the  expiration  of -six  calendar  months  next  after  the 
passing  of  an  act  of  parliament  made  in  1  W.^4,  and  entitled,  &c.,  (1  W.  4,  c. 
6 ;)  and  that  the  Marquis  was  not  sworn,  and  did  not  take  the  oath  required  bj 
the  charter,  at  any  time  after  the  granting  of  the  letters-patent  by  his  present 
Majesty  to  the  Marquis  and  before  the  defendant  so  used,  &c.,  though  a  reason- 
able time  in  that  behalf,  after  the  granting  of  the  letters-patent,  and  before  the 
defendant  so  used,  &c.,  had  elapsed. 

Demurrer  and  joinder. (a) 

*The  case  was  argued  in  last  Hilary  term.(&)  p^.^ 

John  JervU  in  support  of  the  demurrer.     First,  it  is  not  essential  to  '- 
the  title  of  the  defendant  that  the  Marquis  of  Anglesey  should  have  been  sworn 
at  all.    The  office  of  the  Marquis  is  a  military  office,  and  not  strictly  analogous 
to  common  corporate  offices :  '*'the  corporation  itself  is,  in  fact,  a  military  rtq^^^ 
corporation,  founded  for  the  protection  of  the  English  interest  in  Wales.  ^ 
The  distinction  between  oaths  of  sanction  and  oaths  of  qualification  has  often 

(a)  There  were  three  pleas,  and  several  replications  to  each.  The  point  argued  and 
decided  in  the  text  was  raised,  in  different  forms,  on  the  record ;  and  the  following  points 
were  also  argued,  but  not  decided : — 

1.  It  was  contended  for  the  crown,  that  the  Marquis  of  Anglesey,  supposing  him  enti- 
tled to  act  as  mayor,  had  no  power  to  appoint  a  deputy,  under  this  charter. 

On  this  point  the  following  authorities  were  referred  to: — Com.  Dig.  Officer  (D  1,)  (D 
2) ;  Bac.  Abr.  Offices  and  Officem  (L.) ;  Bex  v.  The  Mayor  of  St  Alban's,  12  East,  559; 
Bex  V.  The  Mayor  of  Grayesend,  2  B.  &  G.  602 ;  16  Yin.  Abr.  Officer  and  Officers  (I.),  P- 
115,  (I.  2,)p.  116;  Phelps  v,  Winchcomb,  3  Bulst  *l*l]  Midhurst  v.  Waite,  3  Bur.  1259; 
Molins  «.  Werby,  1  Lev.  76. 

2.  It  was  contended  for  the  crown,  that,  if  the  marquis,  had  such  a  power,  he  could 
appoint  only  by  deed. 

On  this  point  the  following  authorities  were  referred  to :  Bac.  Abr.  Offices  and  Officers 
(L.) ;  Oa.  Law-A  Eq.  (10  Mod.,  Begina  «.  Sntton,)  74;  Eonnycott  v.  Bogen,  '2  Bulst  250; 
Rex  v.  Lenthal,  3  Mod.  143 ;  The  Earl  of  Shrewsbury's  Case,  9  Rep.  46  b ;  Owen  v.  Saon- 
ders,  1  Ld.  Raym.  158  ;  Rex  v.  Harris,  1  B.  &  Ad.  936 ;  16  Yin.  Abr.  Officer  and  Offices 
(I  3,)  p.  117 ;  Clecott  i;.  Dennys,  Cro.  Bliz.  67 ;  Midhurst  v.  Waite,  3  Bur.  1259. 

3.  It  was  contended,  for  the  crown,  that  the  defendant  had  not  any  right  to  exercise  tbe 
office  of  deputy  mayor,  or  to  att  as  mayor,  without  having  been  sworn  into  office  after  the 
last  grant  of  the  office  of  constable  to  the  Marquis  of  Anglesey.  The  defendant  contended 
that  no  oath  was  necessary  to  be  taken  by  the  deputy  upon  his  acting ;  for  that,  first,  the 
oath  was  one  of  sanction,  and  not  of  qualification ;  and  that,  secondly,  the  principal  wtf 
answerable  for  the  deputy'e  acts.  The  defendant  also  contended  that,  if  an  oath  by  Uie 
deputy  was  necessary,  the  oath  taken  on  his  first  appointment  was  sufficient  to  entitle  him 
to  act  after  the  second  appointment 

On  this  last  point  the  following  authorities  were  referred  to : — ^Rex  9.  Clapham,  1  Vent 
110;  Bex  v.  The  President  and  Council  of  the  Marches,  1  Ley.  306;  sUt  3  G.  1,  c  15,  >• 
19 ;  Stat  1  W.  *  M.  c.  21,  s.  9. 

(6)  Saturday,  Jannaiy  24th,  and  Wednesday,  January  28th,  before  Lord  Penman;  t. 
J.,  LitUedale  and  Williams,  Js. 
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been  recognized.  The  latter  shews  the  acceptance  of  the  office,  and  must  he 
taken  before  the  officer  can  act.  The  oath  of  sanction  is  merely  for  the  secoritT 
of  the  parties  interested  in  the  due  execntion  of  the  office;  and  this  sort  of  oath 
IS  not  essential  to  the  officer  acting.  A  borongh  magistrate  who  becomes  so, 
ipso  &cto,  by  having  held  a  particular  office,  as  the  mayoralty,  may  act  before 
be  is  sworn;  so  may  constables,  churchwardens,  tithing-men,  and  many  others; 
Anonymous  case  in  Ventris,  1  Ventr.  267,  Rex  v.  Corfe  Mullen  (judgment  of 
the  Court)  1  B.  &  Ad.  218 ;  though  in  ordinary  cases  a  mandamus  will  go  to 
compel  them  to  take  the  oath  of  sanction.  Now  here  the  charter  expressly 
directs  that  the  constable  shall  be  ipso  fiacto  mayor;  and  no  intervention  of  the 
burgesaes  is  necessary.  The  intention  was  to  add  to  the  civil  power  of  the 
mayoralty  to  the  military  power  of  the  constableship.  The  clause  as  to  the  oath 
prescribes  that  the  oath  for  preserving  the  king's  rights  shall  be  taken  before 
the  oath  is  taken  to  the  burgesses.  But  the  charter  does  not  make  either  oath 
essential  to  the  office;  nor  does  it  even  prescribe  the  exact  form  of  the  oatb, 
nor  direct  before  whom  it  shall  be  taken.  This  is  an  office  lying  in  the  king's 
grant.  If  it  could  not  be  held  till  the  oath  was  taken,  it  would  be  derelict 
whenever  the  king  granted  it  to  an  officer  not  on  the  spot. 

Secondly,  the  Marquis  has  in  fact  been  duly  sworn.     He  was  appointed  in 

*7781  ^^^^'  ^^^  *^®^  ^^^  *^®  ^^^'    *^y  ^^^'  ^'^  ^'  ^'  °-  f  ^'^^)  (1817,) 
■■   the  office  was  continued  till  the  death  of  George  IV.,  which  took  place, 

2Gth  June,  1830.  Then,  by  stat.  6  Ann.  c.  7,  s.  8,(5)  the  office  continued  for 
six  months  longer :  and  stat.  1  W.  4,  c.  6,(c)  continued  it  for  six  months  after 
the  passing  of  the  act,  23d  of  December,  1880.  Therefore,  independently  of 
the  appointment  of  the  10th  of  January,  1831,  the  Marquis  would  have  held 
his  office  on  till  the  23d  of  June,  1831,  subject  to  the  pleasure  of  the  Crown. 
^7791  ^^^^  appointment,  therefore,  was  merely  in  the  nature  of  ^a  confirma- 
■*  tion  of  a  defeasible  office ;  and  the  office  was  held  on  without  interruption ; 
so  that  no  fresh  oath  was  necessary.  This  agrees  with  the  language  of  tbe  ap- 
pointment, as  set  out  in  the  plea,  which  professes  to  be  a  renewal  and  continu- 
ation of  the  former  appointment. 

Sir  W.  W.  FoUetty  Solicitor-General,  contrd.  First,  as  to  the  question  whether 
it  was  requisite  that  Lord  Anglesey  should  be  sworn  at  all.  The  distinction 
attempted  on  the  other  side  has  never  been  applied  to  the  case  of  the  mayor  of 

(a)  Whfch  enacts  that  all  persons  who,  on  the  day  of  the  demise  of  Gtorge  IIT., "  shall 
hold  any  office,  civil  or  military,  under  tbe  crown  dnring  pleasiire,  shall  under  and  by 
virtue  of  this  act,  and  without  any  new  or  other  patent,  commission,  warrant  or  authority, 
continue  and  be  intitled  in  all  respects,  notwithstanding  the  demise  of  his  mijesty,  to 
hold  and  enjoy  tbe  6ame ;  but  nevertheless  the  same  shall  be  held  or  enjoyed  only  during 
the  pleasure  of  the  king  or  queen  who  shall  succeed  to  the  crown  upon  the  demise  of  his 
present  majesty,  and  the  right  and  title  to  hold  and  enjoy  the  same  under  the  authority 
of  this  act  shall  be  determinable  in  such  and  the  like  manner  by  the  king  or  queen  who 
upon  the  demise  of  his  present  majesty  shall  succeed  to  the  crown,  as  the  right  or  title  te 
any  office,  place  or  employment,  granted  by  such  sacceediog  king  or  queen  duriag  plea- 
sure, would  by  law  ^>e  determinable." 

(b)  "  Nor  shall  any  office,  place,  or  employment,  civil  or  military,  within  the  kingdoms 
of  Oreat  Britain  or  Ireland,  dominion  of  Wales,  &o.,  "become  void  by  reason  of  the  de- 
mise or  death  of  her  present  mi^e'sty,  her  heirs  or  successors,  queens  or  kings  of  this 
realm ;"  but  every  "  person  and  persons  in  any  of  the  offices,  places,  and  employments, 
aforesaid,  shall  continue  in  their  respective  offices,  places,  and  employments,  for  the  space 
of  six  months  next  after  such  death  or  demise,  unless  sooner  removed  and  discharged  by 
the  next  in  succession  m  aforesud." 

(e)  Which  enacts,  "  That  all  and  every  commissions,  appointments,  patents,  and  grants, 
and  commission,  appointment,  patent,  and  grant,  of  any  office  or  employment,  civil  or  mi* 
litaxy,  which  at  the  time  of  the  death  or  demise  of  his  late  majesty  King  Qeorge  IV.  were 
or  was  in  force,  and  effect,  and  which  have  not  been  or  shall  not  be  8U|per6eded,  deters 
mined,  or  made  void  by  his  present  majesty  at  any  time  before  the  passmg  of  this  act, 
shall  be  and  continue  and  remain  in  full  force  and  virtue  for  the  space  of  six  calendar 
months  next  after  the  passing  of  this  act,  unless  the  same  shall  be  respectively  In  the  mean 
4ime  superseded,  determined,  or  made  void,"  by  the  then  king,  or  any  successor. 
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a  corporation.  The  words  of  the  charter  are  express.  In  Bex  v.  Pindar,  8  Hod. 
234,  it  was  foand  that  the  defendant  had  been  duly  elected  mayor,  bat  not  duly 
sworn ;  and  there  was  judgment  of  ouster.  Bex  v,  Swyer,  10  B.  &.  G.  486,  is 
to  the  same  effect.  In  Bex  v.  Ellis,  reported  in  a  note  to  Bex  v.  Gonrtenay,  9 
East,  252,  not.  (a),  (S.  C.  2  Str.  994),  the  same  decision  was  given;  and  Bex 
V.  Jordan,  reported  in  another  note  to  the  same  case,  9  East,  263,  not.  (a)  (S. 
G.  Ga.  K.  B,  temp.  Hardw.  255,)  establishes  a  similar  principle  in  the  case  of  a 
capital  burgess.  And  in  Bex  t;.  Gourtenay,  9  East,  246,  it  appears  that  the 
same  objection  would  have  prevailed  in  the  case  of  a  free  burgess.  Where  the 
corporator  has  an  inchoate  right,  he  may  be  compelled  to  take  the  oath  by 
mandamus,  or  he  may  obtain  a  mandamus  to  swear  him  in;  but,  till  that  is  done, 
he  has  not  a  right  which  can  be  supported  on  a  warranto.  There  is  nothing  te 
prevent  a  mayor  from  obtaining  such  a  mandamus  under  the  present  charter.  A 
charter,  granting  a  court  in  civil  suits,  was  held  to  be  obligatory  on  the  steward 
and  suitors  of  a  lordship,  in  Bex  v.  Havering  Atte  Bower,  5  B.  &  Aid.  691,  and 
a  mandamus  was  ^granted  to  compel  them  to  hold  it.  Neither  of  the  r^rrgA 
authorities  cited  on  the  other  side  was  a  decision  on  quo  warranto ;  nor  '- 
do  they  relate  to  corporate  offices,  and  in  Bex  v.  Gorfe  Mullen,  1  B.  &  Ad.  211, 
the  judgment  of  the  Gourt  seems  to  have  been  in  some  measure  determined  by 
the  circumstance  that  a  month  was  allowed  to  the  party  for  taking  the  oath. 

Secondly,  as  to  the  question  whether  the  marquis  has  in  fact  b^n  duly  sworn 
in.  On  the  death  of  George  IV.,  he  would  have  ceased  to  be  in  office.  Com. 
Dig.  Officer  (K.  10),  except  for  the  operation  of  stat  6  Ann.  c.  7,  s.  8.  Then 
Stat.  1  W.  4,  c.  6,  merely  continues  the  privilege  granted  by  the  former  statute, 
for  six  months.  But,  before  the  six  months  granted  by  the  latter  statute  bad 
expired,  the  Marquis  took  a  new  appointment.  This  is  not  a  confirmation,  any 
more  than  a  mnt  of  a  term  of  twentv  years  to  a  party  holding  a  term  for  six 
months  would  be  a  confirmation  of  the  previous  term.  It  is  only  under  the 
appointment  by  his  present  Majesty  that  the  defendant  can  make  title. 

John  Jervis  in  reply. 

First.  Where  a  charter  makes  an  oath  requisite  to  the  office,  it  is  certunly  a 
condition  precedent  to  the  exercise  of  the  office.  This  was  probably  the  case  in 
Bex  V.  Pindar,  8  Mod.  234,  which  is  reported  as  The  Gase  of  the  Mayor  of 
Penryn,  in  Strange,  1  Str.  582,  and  is  referred  to  in  Bex  v.  Beeks,  2  Ld.  Baym, 
1447  ;  from  which  last  case  it  appears  that  Pindar  pleaded  the  constitution  of 
the  corporation.  In  Bex  o.  Ellis,  9  East,  252,  not.  (a),  (S.  G.  2  Star!  994,  the 
argument  turned  upon  the  construction  of  the  charter,  and  upon  the  dis-  r«<?gi 
tinction  between  beings  worn  "  before  the  mayor,'*  and  "  by  the  mayor."  •- 
Lord  Hardwicke  certainly  said  that  the  title  was  grounded  on  both  the  election 
and  the  being  sworn ;  but  that  was  explained  by  what  was  said  by  him  in  Bex 
V.  Jordan,  9  East,  263,  not.  (a),  (S.  G.  Ga.  K.  B.  temp.  Hardw.  255,)  that  the 
omission  to  be  sworn  for  so  long  a  time  as  had  t^ere  elapsed  was  a  renunciation 
of  the  office.  In  Bex  v,  Swyer,  10  B,  &  G.  486,  the  charter  expressly  required 
that  the  mayor  should  be  sworn  beforo  he  should  ''  bo  admitted  to  execute  that 
offioe."  But,  even  admitting  the  necessity  of  an  oath  in  ordinary  cases,  it  is 
not  necessary  here.  In  ordinary  corporations,  an  officer  may  foe  elected  withoai 
his  consent :  he  is  usually  choaen  for  a  year;  he  must  usually  be  sworn,  semelet 
simul,  before  the  late  mayor :  and  the  object  of  the  oath  is  to  secure  the  parties 
who  are  to  be  governed  by  him,  and  who  choose  him,  and  to  show  his  acceptance. 
Here  the  constable  is  appointed  by  patent;  the  grant  is  revocable  and  renewable 
at  pleasure ;  he  cannot  be  sworn  l>efore  his  predecessor,  because  the  predecessor's 
office  ceases  by  the  new  grant ;  and  the  king  has  the  security  of  being  able  to  re- 
voke tiie  grai^t,  in  case  of  unsatisfiu^tory  conduct.  And  the  office  of  constable  is 
military.  The  oath  is  not  taken  by  him  in  the  character  of  constable :  so  that, 
if  he  cannot  act  as  mayor  till  he  has  taken  the  oath,  the  corporation  must  remain 
without  any, mayor  at  all  till  he  does  take  it;  for  his  not  taking  it  will  not  avoid 
or  suspend  his  office  of  constable.    There  could  be  no  mandunus  here  to  deei 
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and  swear  in  a  mayor,  in  such  a  case.    The  oath,  therefore.  Is  clearly  one  of 
sanction,  not  of  qualification. 

*7821  ^Secondly.  No  answer  has  been  given  to  the  argument,  that  the  ap- 
^  pointment  of  January,  1831,  being  made  to  a  party  already  possessing 
the  office  defeasibly,  is  a  mere  confirmation.  Suppose  the  custom  of  a  manor 
required  a  termor  to  take  an  oath,  could  it  be  necessary  to  take  a  fresh  oath  on 
the  enlargement  of  a  term,  which  would  only  be  by  way  of  confirmation  ?  The 
fallacy  lies  in  calling  the  appointment  a  new  grant.  Cur.  adv.  vuit. 

liopi  DsNMAN,  C.  J.,  now  delivered  the  judgment  of  Uie  Court. 
After  reading  the  first  plea>  and  the  fourth  replieation  to  it,  his  lordship  pro- 
ceeded as  follows  :— 

This  replication  is  demurred  to. 

Several  other  points  were  raised  on  the  pleadings,  some  relating  to  the  peculiar 
n&lare  of  the  office  of  constable  of  the  estate  of  Caernarvon,  and  the  constitution  of 
Welch  boroughs :  and  some  arisine  as  to  the  general  doctrine  of  swearing  in  as 
A  qualification  or  sanction  for  particular  offices,  as  well  as  the  general  privilege 
&i  appointing  a  deputy.  But  we  are  not  called  upon  to  enter  into  these  inqui- 
ries, as  we  find,  in  the  replication  above  said  to  have  been  demurred  to,  a  defect 
in  the  noble  Marquis's  title  at  the  period  of  his  last  appointing  the  defendant 
deputy  mayor  of  Caernarvon,  which  appears  to  us  to  invalidate  his  title. 

The  charter  of  King  Edward  I.,  in  the  clause  referred  to,  has  dearly  made  it 
necessary  that  the  constable  of  the  borough  shall  take  the  oath  of  office  before 
be  can  be  a  good  mayor  of  the  borough,  and  of  course  before  he  can  appoint  a 
deputy ;  and  the  Marquis  was  duly  sworn  in  the  first  instance,  before  he  ap- 
*7831  P^^"^^^  ^^^  ^defendant.  By  st.  57  G-.  3,  c.  45,  (the  object  of  which  was 
^  to  give  to  the  appointments  of  the  Prince  Regent  the  same  duration  as 
if  he  had  made  them  when  king),  the  office  was  continued  during  pleasure, 
during  the  life  of  King  George  lY,  But,  on  his  death,  the  office  was  continued 
by  St.  6  Ann.  c.  7,  s.  8,  for  six  months  only ;  just  before  the  expiration  of  which 

Eeriod  the  act  of  the  let  of  his  present  Majesty  passed.    It  enacts  (his  lordship 
ere  read  st.  1  W.  4,  c.  6). 

This  act  continued  the  Marquis  in  his  former  office  for  six  months,  at  the 
pleasure  of  the  Crown ;  and  if,  while  in  the  enjoyment  of  such  office,  he  had 
duly  appointed  the  defendant  deputy  mayor,  that  appointment  would  have  been 
good  for  the  same  term.  But  the  grant  of  the  office  of  constable  in  January, 
1831  was*not  the  continuance  of  this  former  office:  it  was  manifestly  a  new  ap- 
pointment, extending  to  the  life  of  his  Majesty  and  the  Marquis,  if  his  Majesty 
should  so  please.  This  new  appointment  required,  by  the  words  of  the  charter, 
a  new  swearing  in  to  complete  the  titie ;  and  as  the  demurrer  admits  that  no 
swearing  in  had  taken  place  after  the  new  grant,  and  before  the  appointment  of 
the  deputy,  that  appointment  is  invalid. 

The  same  fact  is  replied  in  the  fourth  replication  to  each  of  the  defendant's 
pleas,  and  all  of  those  replications  are  demurred  to ;  one  essential  part  of  the 
defendant's  title  is  therefore  wanting;  and  our  judgment  must  be  for  the 
Crown.  Judgment  for  the  Crown. 


*«o 4,  *TAYLOR  and  PARKER,  Assignees  of  WALSH,  a  Bankrupt,  against 
^^*J        WILKINSON  and  GREGORY.  .  Wednaday,  June  17. 

A  declaration  la  scire  facias  on  a  recognizance  of  bail  set  forth  the  condition,  which  rt« 
ferred  to  a  plea  depending  at  the  snit  of  the  plaintifffl  against  the  principal  for  1200i. 
lent,  1200Z.  paid,  1200Z.  had  and  received,  and  12002.  doe  on  an  account  stated ;  and 
which  condition  was,  in  case  the  principal  should  not  pay  the  damages  and  costs  in  the 
•aid  plea,  or  render  himself.  The  declaration  then  alleged  that  the  plaintiffs  declared 
in  the  said  plea  on  the  four  causes  of  action  abore  stated,  bat  had  leave  afterwards,  bj 
order  of  a  judge,  to  amend,  and  did  amend  bj  substituting  connts  for  3000/.  lent ;  the 
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same  paid ;  the  same  had  and  received;  6002.  work  and  labour ;  10001.  for  interest ;  and 
30002.  on  an  account  stated :  that  the  general  issue  and  statute  of  limitaUons  were 
pleaded,  and  the  plaintiffs  had  a  verdict  for  21042.  in  the  whole ;  but  for  1«.  on  the  first 
and  third  counts*  and  for  10012.  on  the  second.  That  thej  obtained  judgment  for  their 
damages,  and  40ir.  costs,  and  2112.  costs  of  increase.  That  the  sums  of  1«.  and  that  of 
10012.  were  recovered  on  the  promises  mentioned  in  the  recognizance ;  and  that  no  part 
of  these,  or  of  the  costs,  had  been  paid,  nor  the  principal  rendered. 

The  defendants  pleaded,  in  substance,  that  the  recognizance  was  entered  into  in.  an  action 
commenced  by  original,  different  from  that  action  in  which  the  recovery  was  had. 
That  the  plaintiffs  had  paid  a  fine  to  the  king  upon  an  original  writ  for  12002.,  but  not 
upon  any  writ  for  30002.  That  the  order  for  amending  was  not  consented  to  by  the 
bail|  nor  made  a  rule  of  court.  That,  after  the  trial  of  the  cause,  upon  argument  of  a 
case  reserved,  the  court,  without  consent  of  the  bail,  gave  leave  to  the  plaintiffs  (o 
amend  their  continuance  roll,  so  as  to  prevent  their  suit  from  being  barred  by  the  sta- 
tute of  limitations.  That  by  the  amendment,  additional  costs  were  incurred,  and  the 
bail  were  subjected  to  an  undivided  sum  for  costs  of  increase  on  all  the  counts. 

Held,  that  the  declaration  in  scire  facias  was  good ;  that  the  recovery  was  had  in  the  plea 
in  which  the  original  was  sued  out,  notwithstanding  the  amendment :  that  costs  of  in* 
crease  form  no  integral  part  of  the  subject-matter  of  a  suit,  being  awarded  separately 
by  the  court ;  and,  therefore,  that  the  addition  to  the  responsibility  of  the  ball,  in  res* 
pect  of  these  costs,  was  no  ground  of  discharge  for  them ;  their  remedy,  if  aggrieved, 
being  by  application  to  the  court :  and  that  the  other  objections  raised  by  the  pleas' 
were  not  maintainable. 

Soms  facias  on  recognizance  of  bail,  of  Michaelmas  term,  8  G.  4.  The  con- 
dition of  the  recognizance,  stated  in  the  declaration  was, — in  case  Qregorj,  who 
had  snrrived  Hipkins,  should  be  convicted  in  a  plea  in  a  certain  action  thereto- 
fore commenced  at  the  suit  of  Taylor  and  Parker,  as  assignees  of  Walsh,  against 
Qregory  and  Hipkins  (the  latter  of  whom  had  died  since  the  commencement  of 
the  suit),  and  which  action  was  then  depending  on  K.  B.  against  Qregory ;  to 
wit,  in  a  plea,  for  that  whereas  Hipkins  and  Gregory,  theretofore,  to  wit,  Ac., 
were  indebted  to  Walsh,  before  he  became  a  bankrupt,  in  the  sum  of  1200/.,  for 
money  lent  before  he  became  a  bankrupt,  and,  being  so  indebted,  they,  in  con- 
sideration ^thereof,  undertook  and  promised  Walsh,  before,  &c.,  to  pay,  r^f^oe 
&c. ;  and  whereas  also,  &c.,  the  like  for  12002.  paid;  also  the  like  for  ^  ' 
12002.  had  and  received ;  and  the  like  for  12002.  due  on  account  stated : — and 
in  case  Gregory  should  not  pay  the  plaintiffs  such  damages  and  costs  as  should 
be  adjudged  to  them  in  the  plea  aforesaid,  or  render  himself  into  the  custody  of 
the  marshal,  &c.  The  declaration  in  scire  facias  then  alleged  that  Taylor  and 
Parker,  as  assignees,  afterwards  (in  Michaelmas  term,  8  G.  4),  declared  against 
Gregory  in  the  said  plea;  and  it  set  out  the  declaration  therein,  containing  four 
counts  in  assumpsit,  on  the  several  causes  of  action  above  mentioned. 

The  declaration  in  scire  facias  then  stated,  that,  on  the  19th  of  November, 
1827,  Sir  John  Bayley,  Knight,  then  being  one  of  the  justices,  &c.,  made  an 
order  that,  upon  payment  of  costs,  Taylor  and  Parker  should  be  at  liberty  to 
amend  their  declaration  :  that  they  did  pay  costs  and  amend ;  and  that  they 
did  by  their  amended  declaration  complain,  &c.  The  amended  declaration  was 
then  set  out,  containing  six  counts  on  promises  before  the  bankruptcy,  viz. ; 
1.  to  pay  30002.  for  money  lent ;  2.  the  same,  for  money  paid ;  3.  the  same 
for  money  had  and  received ;  4.  to  pay  5002.  for  work  and  labour  as  an  agent, 
and  for  commission  and  reward  in  respect  thereof;  5.  10002.  for  interest  of 
moneys  lent,  moneys  paid,  and  other  moneys;  6.  30002.  on  an  account  stated. 

The  declaration  in  scire  facias  went  on  to  state  that  Gregory  pleaded  the 
general  issue  and  statute  of  limitations,  on  which  issues  wore  joined  (setting  out 
the  pleadings) ;  that  the  cause  was  tried  February  14th,  1828,  and  that  the 
jury  found  for  the  plaintifiis  on  both  issues,  and  gave  damages  as  follows :— on  . 
the  first  and  *third  counts.  Is. ;  on  the  second  10012.  lis.  2e2.;  on  the  ri^att 
fourth  77/.  5«. ;  on  the  fifth  10262. :  the  whole  amounting  to  2104/.  17s.  •• 
2{/.,  and  40ff.  costs ;  and  that  the  plaintiffs  remitted  the  damages  on  the  last 
count.    That  judgment  was  given  against  Gregory  for  the  damages  and  costs 
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fband  as  abora,  and  211Z.  12f.  lOd.  oosta  of  increase  (pront  patet).  And  that, 
although  the  snm  of  Is.,  recovered  on  the  first  and  thiid  counts,  "  was  recovered,' 
in  the  said  plea  in  the  said  recognisance  mentioned;  and  for  the  non-performance 
of  the  said  promises  and  undertakings  in  the  said  recognizance  firstly  and  thirdly 
mentioned ;''  and,  although  tlie  sum  of  1001/.  11«.  2d,f  recovered  on  the  second 
cotinty  was  recovered  in  the  plea  in  the  said  recoffuisance  mentioned,  and  for 
non-performance  of  the  promise  and  undertaking  uerein  secondly  mentioned ; 
yet  Gregory  did  not  pay  the  said  sums,  or  any  part  thereof,  or  the  said  costs 
and  charges,  or  any  part  thereof,  or  render  himself  according  to  the  said  recog- 
nisance, which,  as  well  as  the  judgment,  was  still  in  force.  Conclusion,  in  the 
usnal  form,  with  prayer  of  remedy,  and  scire  facias  to  the  bail  to  appear  on,  &c.^ 
and  show  why  the  plaintifb  should  not  have  execution  against  them  according 
to  the  foroe,  form,  and  effect  of  the  said  recognizance,  &c. 

Pleas.  1.  That  the  plaintiffs  ought  not  to  have  execution  against  the  de-i 
fendants  by  virtue  of  the  said  recognizance  in  form  aforesaid,  because  no  judg- 
ment was  given  in  the  said  plea  and  action  against  Gregory,  by  and  at  the  suit 
of  Taylor  and  Parker  as  assignees,  in  the  condition  of  the  said  recognizance 
mentioned.    Verification. 

2.  That  Gregory  was  not  convicted  in  the  said  plea  in  the  said  action  in  the 
said  recognisance  mentioned,  commenced,  &c.,  and  depending  in  K.  B.  at  the 
^o*^  time  of  '^'making  the  said  recognizance, ''  to  wit,  in  a  plea  to  the  same 

'•i  purport  and  effect  as  is  contained  and  set  forth  in  the  condition  of  the 
said  recognizance"  in  declaration  mentioned.    Verification. 

3.  This  plea  led  to  an  issue  in  finct. 

4.  That  the  plea  and  action  in  the  declaration  mentioned  against,  &c.,  in  the 
condition  of  the  recognizance  specified,  and  in  which  the  recognizance  was  made, 
was  commenced  and  prosecuted  by  and  upon  an  original  writ,  set  forth  in  the 
preceding  plea,  (which  stated  it  as  a  writ  whereby  the  sheriffs  of  London  were 
commanded  to  take  Gregory  and  Hipkins,  and  them  safely  keep,  &c.,  to  answer, 
&c.,  specifying  the  four  causes  of  action  as  first  set  out  in  the  declaration  in 
scire  fiusias:)  and  that  the  plaintiffs,  "in  declaring  in  the  said  plea  and  action 
so  commenced  and  prosecuted  as  last  aforesaid,  were  bound  by  law  to  set  forth 
and  allege  in  the  declaration  the  same  and  identical  causes  of  action  as  those 
set  forth  and  alleged  in  the  original  writ  by  and  upon  which  the  said  plea  and 
action  was  commenced  and  prosecuted  as  last  aforesaid,  and  could  not  in  and 
by  their  declaration  set  forth  or.  allege  causes  of  action  in  substance  and  effect 
at  variance  with,  and  differing  ftom,  the  causes  of  action  set  forth  and  alleged 
in  the  original  writ  last  aforesaid."  Yet  that  the  recovery,  in  the  declaration 
in  this  action  mentioned,  by  the  plaintiffs  against  Gregory,  was  had  in  the  plea: 
and  action  wherein  the  plaintiffii  declared  against  him  to  the  purport  set  forth, 
in  the  amended  declaration,  in  the  declaration  in  this  action  mentioned,  and  set 
out  in  the  third  plea  above  (which  contained  the  declaration,  as  amended;)  and 
that  the  causes  of  action  set  forth  in  the  amended  declaration  "  are  not  thd 
^^^^   same  or  identi<»l  causes  '*'of  action  as  those  set  forth  and  alleged  in  the. 

-I   original  writ,"  but  different  in  substance  and  effect.     Verification. 

5.  This  plea  led  to  an  issue  in  fBct. 

6.  That  a  fine  is  payable  to  the  King  upon  every  original  writ,  the  amount 
being  regnlated  by  the  amount  of  dapaaees  laid  in  such  writ;  that  the  plaintiffs 
paid  the  fine  only  upon  the  amount  of  damages  laid  in  the  original  writ  sued 
out  by  them,  which  was  less  than  the  amount  laid  in  their  amended  declaration,, 
and  less  than  should  and  would  have  been  paid  if  the  damages  laid  in  the  writ 
had  equalled  in  amount  those  laid  in  the  declaration  as  amended.  Verifi- 
cation. 

7.  That  Sir  J.  Bayley  did  not  with  the  consent  of  the  now  defendants  make 
any  order  in  the  said  cause  that^  &c.  (as  in  the  declaration  in  scire  facias.)  Veri- 
fication. 
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8.  That  tlie  said  order  was  not,  before  the  writ  of  sdre  flute  isfud,  madea 
rule  of  Ooort.    Yeri^tioii. 

9.  That,  upon  the  triaLof  the  said  two  iaraes,  jdned  in  a  plea  and  action 
wherein  Taylor  and  Padker  as  assignees,  &e.,  were  plaintifiB,  and  Gregory  was 
defendant,  as  in  the  declaration  in  Uiis  aotion  mentioned,  the  pkiintiffe,  for  the 
purpose  of  proTing  that  the  causes  of  action  acomed  within  six  years,  gave  ia 
evidence  an  office  copy  of  a  continuance  roll,  in  a  plea  wherein  Tayl^  aad 
Murker  as  assignees,  &o.,  were  plaintiffs,  and  Oregorr,  who  had  sornved  Hip- 
kins,  was  defendant.  The  plea  then  set  out  the  roll,  stating  the  oontinuaiiett 
from  Michaelmas  term,  1812,  to  the  monrOw  of  the  Holy  Trimtj,  1827,  aad 
eoncludingwith  a  vicecomes  non  misit  breve.  That  the  plaintiffs  ii^  produced 
tot  the  same  purpose  an  office  copy  of  a  writ  of  testatum  special  *capias  r^gg 
ad  respondendum  (which  the  plea  set  out)  against  Gregory,  at  the  «nit  ^ 

of  Taylor  and  Parker,  f<Mr  the  causes  of  action  first  mentioned  in  the  declan- 
tkm  in  scire  facias,  bearing  date  July  4th,  1827 ;  and  that  no  other  evideaoe 
was  offered  for  the  puri)ose  above-mentioned.    That  a  verdict  was  found  for  tbe 

Plaintiffs  in  the  said  suit,  on  the  second  issue,  subject  to  the  opinion  of  Uiis 
lourt  on  a  special  case.  The  plea  then  set  out  the  case,  which  is  stated,  is 
substance,  in  the  report  of  Taylor  v.  Oregory,  2  B.  &'Ad.  257 ;  and  it  went  on 
to  allege  that,  upon  the  flusts  stated  in  tiie  case,  the  Court  of  K.  B.,  by  a  role, 
made  without  the  consent  of  tbe  now  defendants^  ordered  Oregory,  upon,  Ae., 
to  shew  cause  why  the  plaintiffii  ediould  not  be  at  liberty  to  amend  the  roll  by 
adding  a  continuance  from  the  first  to  the  last  return  of  Trinity  term,  1827,  or 
to  alter  the  teste  of  the  writ  of  testatum  special  capias.  That,  on  the  16th  of 
April,  1881,  the  Court,  by  another  rule,  without  the  consent  of  the  now  de- 
fendants, ordered  that  the  plaintiffis  should  be  at  liberty  to  amend  t^e  roll  i^ 
adding  a  continuance  as  above,  which  was  accordingly  done ;  and,  by  a  rule  of 
Court  aflerwardr  made  (^May  7th,  1831,)  it  was  ordered  that  judgment  should 
be  entered  for  the  plaintiffs  in  that  suit.  And  the  plea  averred  that  the  reco- 
very mentioned  in  the  declaration  in  scire  facias  was  not  had  by  Taylor  and 
Parker  upon  the  facts  stated  in  the  special  case,  and  upon  which  the  opinion  of 
the  Court  was  taken,  but  upon  another  and  a  new  state  of  facts,  not  found  by 
the  junr  at  the  trial.    Verification. 

10.  The  defendants  <<say  for  further  plea,  thaf '  the  plaintilb  ought  not  to 
have  execution  for  the  costs  and  charges  in  the  deohuration  in  ^is  action  men- 
tioned,  by  virtue  of  the  said  recognisance,  because,  Ac,  (the  plea  '^'then  r^^^ 
stated  the  nature  of  the  original  writ,  and  the  declaration  as  at  first  *- 
framed,  and  then  proceeded  to  allege  that)  by  the  insertion  of  additional  counts, 
under  ^e  order  of  Sir  J.  Bayley,  additional  issues  were  jomed,  and  additional 
costs  incurred :  and  by  the  recovery  had  as  stated  in  the  declaration  in  scire 
facias,  the  plaintiffih  recovered  an  undivided  sum  of  40s,  for  costs,  and  an  undi- 
vided sum  of  211/.  I2s,  lOd.  for  costs  of  increase;  and,  therefore,  the  now 
defendants  ought  not  to  be  charged  on  tbe  said  recoguiianoe  for  the  said  costs 
or  any  part  thereof,  &c.     Verification. 

Replication.  1.  That  judgment  was  given  in  the  said  court,  Ac.,  in  the  said 
plea  and  action  against,  &c.,  oy  and  at  the  suit,  &o.,  in  the  condition  of  the 
said  recognizance  mentioned,  in  manner  and  form  as  Taylor  and  Parker  ha?e 
in  their  said  writ  of  scire  facias  and  declaration  above  alleged,  "  as  by  the  record 
of  the  said  judgment  described  and  set  forth  in  the  said  writ  of  scire  ficias  and 
declaration,  and  now  remaining  in  (^  said  court  of  our  said  lord  the  King, 
before  the  King  himself  at 'Westminster,  will  appear:  and  this  the  said  John 
Thomas  Taylor  and  John  Parker,  as  such  assignees  as  aforesaid,  are  ready  to 
verify  by  the  said  record  of  the  said  judgment  in  the  said  writ  of  scire  &cias 
and  declaration  mentioned,  when  and  in  such  manner  as  the  said  Court  here 
shall  order,''  &e. 

2.  That  Gregory  was  convicted  ^^in  the  said  plea  in  the  said  action,  in  tke 
said  reoogniiance  mentioned,  commenced  at  the  said  suit''  of  Taylor  aud  Parker 
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_  >  Qtmgpitj  ftsd  Hii|lDiUiy  in  nmiiMr  and  fom  as  in  <3i6  writ  of  Miie  Imuui 
and  declaration  thereon  is  alleged;  as  by  the  leooidy  &e.  (as  before,) 
^911  ^*  ^^^  ^^^  eaaiea  «f  action  eet  fortk  in  the  amended  '*'deolaiationy 
-*  in  respect  of  wl&ioh  If.  was  reooveredy  were  the  same  and  identical  with 
those  alleged  in  the  on|;inal  writ,  so  &r  as  the  said  writ  relates  to  the  non-per- 
formance of  the  promises  and  nndertakkigs  therein  firstly  and  thirdly  men- 
tioned; and  that  the  eaase  of  action  alleged  in  the  said  amended  declaration,  in 
respect  of  whieh  1001^  Us.  2d.  was  reeoTeied,  was  and  is  the  same  and  iden- 
tkol  with  that  stated  in  the  original  writ^  so  lur  as  that  writ  relates  to  the  non- 
perfomumoe  of  the  promise  and  oadertaldng  therein  secondy  mentMmed. 
Verification. 

6.  That  the  damages  laid  in  the  satd  original  writ,  and  in  respect  of  which 
the  said  fine  was  puid,  indnded  the  said  suns  of  Is.  and  1001/.  lis.  2d.  res- 
pMBOtively  so  recorered  as  in  the  declaration  in  this  aotbn  mentioned.  Yerifica- 
tion. 

7,  8,  9, 10.  General  demnrrers  to  the  last  fonr  pleas. 

Rejoinder.  As  to  the  replications  1  and  2,  demnrrar,  assigning  fer  cause 
that  the  same  ace  aq;amentatife  and  double,  and  do  not,  nor  does  either  of  them, 
allege  that  there  is  any  record  of  any  jndgment  or  recognizance,  or  that  there  is 
or  Ima  been  any  jndjpnent  or  recopnisance,  by  reason  whereof  ihe  defendants 
are  or  ooght  to  be  made  liable  to  the  payment  of  any  debt  or  snm  of  money; 
and  that  they  do  not,  ner  does  either  of  tiiem,  contain  any  averment  of  any  re- 
eordy  except  by  reference  to  the  declaration  in  the  canse;  aid  that  they  are  in 
other  respeots,  Ac.  To  the  replications  4  and  6,  genend  demnrrelr.  On  the 
last  fonr,  joinder  in  demurrer.  The  defendants  stated,  ^m  their  paper  booky 
Uiat  they  &onld  contend  that  the  declaration  was  bad. 

On  the  demnrrers  to  the  replications  1,  2, 4,  and  6,  the  plaintiffs  joined :  and 
«,.oni  it  was  stated  on  their  paper  *book  tlmt  they  should  contend  that  pleas  1, 
^^^J  2,4,and6,werebad.(a) 

8ir  W.  W.  JMleUy  on  a  former  day  in  this  term,(6)  was  heard  in  support  of 
the  demnrrers  to  pless  7,  8,  9,  and  10,  and  of  die  replications  to  pleas  1,  2,  4, 
and  6.  After  Btating  the  history  of  the  case  from  the  reports  c^  Qregory  v. 
Hurrill,  6  B.  &  C.  841,  and  Taylor  v.  Gregory,  2  B.  4  Ad.  257,  264,  (and  see 
2  B.  &  Ad.  774,)  he  continned.  The  main  (juestion  here  is,  whether  the  bail 
are  discharged  by  an  amendment  made  without  their  consent  in  the  declaration, 
in  consequence  of  which  it  varies  from  the  original  writ.  That,  as  a  general 
proposition,  is  negatived  by  the  second  decirioD  in  the  former  case  of  Taylor  v. 
Or^goxjy  2  B.  ft  Ad.  264,  which  shews  that  the  bail  are  still  liable  to  the  ez- 
*7931  ^^^  ^  '^^^  damages  ss  the  plaintiff  may  recover  on  *the  counts  con- 
^  tained  in  the  original  writ :  thonch  it  is  true  that  they  are  not  liable  on 
die  added  counts.  As  to  the  7th  plea,  mere  is  no  authority  for  saying,  as  that 
plea  suggests,  that  counts  may  not  be  added  by  a  Judge's  order,  without  the 

(a)  The  deolsration  in  scixe  facias,  as  origmalfy  framed,  stated  the  oouditloii  of  the  re- 
cognizaoce  (as  above),  and  proceeded  to  set  oat  onlv  the  amended  declaration  in  assump- 
sit, taking  no  notice  of  the  former  one ;  it  then  allegea  a  recovery  hj  the  plaintiffs,  and  judg- 
ment given  for  them,  pront  patet,  with  an  averment  of  the  identity  of  part  of  the  causes 
of  action.  The  defendants  pleaded  nnl  tiel  record ;  and  the  record  was  inspected  before 
the  master,  when  it  was  contended  that  the  dedaration  varied  from  the  original  writ,  and 
therefore  that  the  judgment  was  not  a  judgment  in  the  plea  mentioned  in  the  reoogni- 
aance.  The  master  decided  against  the  objection.  A  rule  was  afterwards  obtained  call- 
ing on  the  plaintiffs  to  shejjr  cause  why  judgment  should  not  be  entered  for  the  defendants 
on  the  issue  of  nul  tiel  record ;  and,  cause  being  shewn  (Nov.  7th,  1833),  the  court,  with- 
out giTing  any  decision  as  to  the  sufficiency  of  the  declaration  in  scire  &das,  advised  that 
it  should  be  amended,  by  stating  the  fkcts  specially,  so  as  to  account  for  the  difference 
between  the  declaration  ia  assumpsit  ultimately  proceeded  upon,  and  the  original  writ  as 
recited  in  the  recognizance.  The  declaration  in  the  soire  &cias  was  then  idiered  to  its 
present  form. 

(6)  June,  9th.  Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js.  The 
argument  was  adtjonmed,  and  concluded,  June  12th,  before  the  same  judges. 
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oonsent  of  the  bail.  Nor  is  there  any  authority  for  the  objeetioii  taken  by  the 
8th  plea.  A  Judge's  order  for  amending  was  sofficient.  To  the  9th  plea  it  is 
a  complete  answer,  that  the  judgment  remains  unreversed.  The  10th  plea  is 
pleaded  as  an  answer  to  the  whole  declaration,  and  therefore  bad.  Admitting 
the  plea  to  be  true,  there  is  still  a  forfeiture  of  the  recognisanGe. 

Then,  as  to  the  matters  pleaded  in  reply.  The  1st  replication  is  properly 
pleaded,  and  brings  the  record  on  which  the  plaintiffs  rely,  fully  before  the 
Court.  The  plaintiffs  tie  themselves  down  to  the  proof  of  a  [wrticiilar  record. 
So,  in  the  second  replication,  the  judgment  relied  upon  is  distinctly  pointed 
out,  and  a  verification  of  that  judgment  offered,  by  the  record.  The  aemurren 
to  the  4th  and  6th  replications  raise  the  point  which  was  decided  in  Taylor  «. 
Gregory,  2  B.  &  Ad.  264.  If  it  is  said  that  the  plainti£b  did  not,  in  point  of 
fact,  ultimately  recover  upon  causes  of  action  which  were  stated  in  the  original 
writ:  that  might  be  so;  but  the  question  was  for  a  jury.  If  however,  the  de- 
fendants mean  to  contend  (as  they  probably  do,  on  demurrer)  that  after  amend- 
ment  the  causes  could  not  be  the  same,  tmit  question  is  disposed  of  by  Taylor 
V.  Gregory,  2  B.  &  Ad.  264.  And  there  is  no  authority  for  contending  tiut, 
because  the  deohiration  was  amended,  the  action  could  not  be  the  same.  It  is 
true  that,  formerly  at  least,  where  an  action  was  commenced'*'  by  origi-  r^yg^ 
pal,  the  writ  was  supposed  to  contain  the  whole  of  the  declaration,  and,  ^ 
if  the  declaration  were  amended,  it  would  be  presumed  that  the  original  would 
receive  a  corresponding  amendment,  if  necessary.  And,  at  one  time,  a  vari- 
ance between  the  decl^tion  and  the  original  might  have  been  taken  advan- 
tage of  by  the  defendant ;  but  that  was  subsequently  prevented,  after  verdict, 
by  express  statutory  provision;  IS  Elis.  c.  14,  s.  1 ;  21  Ja.  1,  c.  13,  s.  2 ;  5  G.  1, 
c.  13,  s.  1 ;  and  before  verdict,  by  the  refusal  of  the  Courts  to  grant  oyer  of 
original  writs.  In  1  Wms.  Saunders  318,  (note  (3)  to  Redman  v.  Edolph,) 
Mr.  Seijt.  Williams,  after  discussing  the  subject  or  variance  between  the  ori- 
ginal writ  and  declaration,  savs,  "  From  hence  it  seems  to  follow,  that  no  ad- 
vantage whatever  can  now  be  had,  either  of  a  defective  original,  or  of  a  variance 
between  it  and  the  declaration.''  If  the  defendant  himsdf  could  not  take  this 
advantage,  the  bail  cannot. 

The  real  question  then  is,  whether  the  former  decision  of  this  Court,  as  to 
the  liability  of  bail  after  amendment  of  the  declaration,  be  a  correct  one  or  not. 
It  is  stated,  in  2  Wms.  Saund.  71  d,  e,  note  4  to  Underbill  v.  Devereux,  that 
bail  are  discharged  if  the  plaintiff  declares  for  a  different  cause  of  action  from 
that  mentioned  in  the  writ,  and  instances  are  referred  to.  The  rule  furnished 
by  the  authorities  appears  to  be,  that  if  the  form  of  action  be  different,  whether 
the  suit  was  commenced  by  original  or  not,  the  bail  are  entitled  to  relief  (and 
this  is  illustrated  by  Mayfield  v.  Davidson,  10  B.  &  C.  223,  and  Green  i;.  Elgiei 
3  B.  &  Ad.  437 :)  if  the  form  of  action  be  the  same,  the  plaintiff  may  recover 
*for  a  cause  of  action  in  respect  of  which  the  bail  became  bound,  or  for  p^ygg 
a  new  cause  of  action;  in  the  latter  case  the  bail  are  discharged;  Wheel-  '• 
right  V,  Jutting,  7  Taunt.  804;  in  the  former  not.  The  rule  upon  the  subject  is, 
that  the  alteration  shall  not  operate  to  prejudice  the  bail.  A  rule  of  K.  B.  of  Eas- 
ter T.  6  G.  2,  cited  in  Jacob  v.  Bowes,  6  East,  313,  (Rules  and  Orders  of  K. 
B.  p.  2,  ed.  1822,)  directs  that  where  the  plaintiff  recovers  a  greater  sum  tlun 
is  expres^  in  the  process  on  which  he  declares,  the  bail  shall  be  liable  for  the 
sum  sworn  to,  and  indorsed  on  the  said,  process,  or  for  any  lesser  sum  whieh 
the  plaintiff  shall  recover.  The  principle  of  that  rule  is  relied  upon  by  the 
plaintifis  here.  They  have  recovered  partly  for  the  cauies  of  action  mentioned 
in  the  recognizance;  and  they  have  recovered  upon  those  causes  of  action,  and 
claim  against  the  bail,  less  than  the  sum  for  which  the  bail  became  bound.  I^ 
Gray  v.  Harvey,  1  Dowl.  P.  G.  114,  the  defendant  was  arrested  for  an  alleged 
debt  for  goods  sold  and  delivered,  and  money  lent.  The  declaration  contaioea 
no  account  for  goods.    I^ttlxdale,  J.,  held,  nevertheless,  that  the  bail  were 
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not  eiititl«l  to  an  ezoneretnry  because  the  plaintiff  might  reooTer  on  the  oonnt 
for  money  lent,  as  &r  as  he  ooold  prove. 

Sir  JbAn  CampbeUy  Attomey-G«neral,  eontri.  The  first  aaestion  is,  whether 
the  declaration  is  not  bad,  as  not  shewing  any  breach  of  tne  contract  entered 
into  by  the  bail.  What  is  the  contract?  It  is  contained  in  a  recognizance  en- 
tered into  in  an  action  by  original,  to  be  answerable  in  case  the  defendant  shall  be 
convicted  *<  in  the  plea  aforesaid/'  referring  to  the  original  writ,  which  con- 
*7961  ^^  *^  minute  detail  of  the  cause  of  action.  Where  the  suit  is  com* 
J  menoed  by  bill  of  Middlesex,  there  is  no  such  minute  statement  to  which 
reference  could  be  made  in  the  recognizance  of  bail.  The  recognizance,  there- 
fore, in  the  one  case,  is  much  more  definite  than  in  the  other.  And  here  the 
recognizance,  as  stated  in  the  declaration,  recites  the  causes  of  action  as  set  out 
in  the  original  writ,  with  great  particularity :  and  the  condition  is,  in  case  Gre- 
gory should  be  convicted,  Ac.,  "  in  the  plea  aforesaid/'  Then,  has  there  been 
judgment  in  the  plea  aforesaid  V  or  does  not  the  addition  of  new  causes  of 
action  destroy  the  identity  of  the  plea  J  The  bail  are  supposed  to  have  the  ori- 
KJoal  writ  read  over  to  them,  and  to  consider  of  the  causes  of  action,  before  they 
bind  themselves.  If  the  present  defendants  had  known  that  new  causes  of 
action  and  new  counts  might  be  added,  and  the  amount  of  damages  increased, 
as  was  done  here,  it  may  he  presumed  that  they  would  not  have  entered  into  the 
recognizanoe.  The  costs  at  least  might  be  indefinitely  increased  by  such  addi- 
tions. The  declaration  in  scire  facias  does  not  expressly  state  what  amendment 
was  permitted  by  the  order  of  Bay  ley,  J.  No  count  of  the  amended  declaration 
in  assumpsit  corresponds  with  any  one  of  the  causes  of  action  in  the  original 
writ,  or  any  count  of  the  first  declaration,  as  stated  in  the  declaration  in  scire 
facias.  The  costs  are  entire }  and,  if  the  defendants  are  liable  for  them  at  all 
bj  the  condition  of  the  recognizance,  they  are  liable  if  any  portion  of  them  is 
unpaid.  The  question  is  not,  whether  the  Court  has  or  has  not  power,  as 
between  the  parties,  to  allow  additional  counts;  but  whether,  as  regards  the 
bail,  the  suit,  when  such  counts  are  added,  and  promises  alleged  to  the  amount 
"^7971  ^^  ^^^^^'  instead  of  '*'1200^.,  is  the  same  suit  as  that  described  in  the  re- 
-■  cognizance.  In  this  view  of  the  case,  the  sum  actually  recovered  is  im- 
material. But  the  pkintiffs  did  in  fact  recover  by  the  verdict  a  much  larger 
sam  than  1200/.  and  costs,  which  cannot  be  divided,  upon  the  new  as  well  as 
the  old  counts :  and  the  condition  of  the  recognizance  is,  if  Gregory  shall  not 
pay  the  plaintiffs  «  all  such  damages,  costs,  and  charges,"  as  shall  be  adjudged 
against  him  in  the  plea  aforesaid.  If  the  plea  upon  which  judgment  has  been 
giren,  as  stated  in  the  declaration,  is  identical  with  the  plea  mentioned  in  the 
recognizance,  and  the  judgment  is  good,  the  execution  mentioned  at  the  end  of 
the  declaration  should  issue  for  the  whole  sum  awarded  by  the  judgment.  But 
the  judgment,  as  stated,  is  not  warranted  by  the  writ. 

It  has  been  said  that  this  objection  cannot  prevail,  because  it  is  now  held  that 
no  advantage  can  be  taken  of  a  defective  original,  or  of  a  variance  between  the 
original  and  declaration;  and  it  is  true  that,  since  the  statutes  which  were  cited, 
this  cannot  be  done  after  verdict,  and  that,  in  earlier  stages  of  a  cause,  the  Court 
▼ill  not  grant  oyer  of  the  original  writ,  for  the  purpose  of  raising  an  objection. 
Bat  it  does  not  follow  that  the  original  writ  set  out  in  this  deckration  in  scire 
facias  must  be  considered  as  supporting  the  judgment,  also  set  out  in  it ;  and 
that  the  defendants  are  precluded  from  saying  that  the  writ  and  judgment  are 
Bot  in  the  same  plea.  Edwards  v,  Watkin,  Cro.  Eliz.  185,  Berkenhead.  v.  Nut- 
ball,  Cro.  Eliz.  198,  Norton  v.  Palmer,  Cro.  Eliz.  829,  show  that  where  the  writ 
^d  count  have  been  brought  before  the  Court,  a  substantial  variance,  (after  stat. 
*7981  ^^  ^^^'  ^'  ^^)f  ^^w^^Q  ^^^^  ^^  ^^^  ^^^^  S9^  ground  *of  error,  or  for 
^  arresting  judgment;  the  verdict  being  no  bar  to  such  an  objection  at  the 
time  when  those  cases  were  decided.  In  Yates  v,  Plazton,  Levinz's  Entries,  170, 
on  adro  facias  against  bail,  it  appeared  on  the  pleadings  that  the  original  writ 
^nst  the  principal  was  sued  out  in  the  county  of  York,  and  the  recovery 
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againat  him  was  in  the  county  of  the  oitj  of  York,  and  jndgmont  was  had 
thereon :  the  plaintiff  pleaded  that  in  such  a  case  the  hail  were  liable,  which 
allegation  the  defendants  traversed ;  and,  the  plaintiff  haying  demurred  speeiallj, 
beeause  a  traverse  was  taken  on  matter  of  law,  the  defen£uit8  had  judgment. 
That  shows  that  an  objection  like  the  present  may  be  taken  by  bail,  where  k 
can  be  made  apparent  to  the  Court  that  the  writ  is  not  in  the  same  plea  as  the 
[udgment.  [LrrrLBDALE,  J.  Sappose  the  amendment  under  the  order  of  Bay- 
ley,  J.,  had  been  made  by  stating  that  Gregory  was  indebted  in  the  sum  of  1200L 
on  the  Ist  of  January,  and  1800/.  on  the  1st  of  February,  thus  keeping  the  two 
claims  perfectly  distinct,  could  your  objection  have  prevailed  then  f]  It  woald. 
The  plea  would  not  have  been  that  mentioned  in  the  writ.  The  liability  to  cests 
might  have  been  increased  indefinitely,  and  the  bail  are  answerable  for  the  whole. 
And  the  risk  would  still  have  been  enhanced,  because  it  might  probably  happen, 
if  the  demand  of  the  plaintiffs  became  greater  than  the  principal  could  satisfy, 
that  he  would  go  away  without  paying  any  part  of  it. 

Then,  aa  to  the  particular  pleas.     Plea  1,  is  substantially  good,  though  it 
might  perhaps  have  been  objected  to  on  special  demurrer  as  an  informal  plea  of 
nul  tiel  record.     Plea  2,  pursues  (as  it  ought)  the  very  words  of  the  recog- 
nizance.   Plea  4,  gives  a  complete  '^'answer  to  the  action.     If  the  causes  ^g^ 
of  action  stated  in  the  declaration  were  not  the  same  as  those  stated  in  *-  ' 
the  original  writ,  there  has  been  no  recovery  according  to  the  condition  of  the 
recognisance,  and  it  is  not  forfeited.     Plea  6,  also  gives  a  valid  answer.    The 
fine  is  paid  on  the  supposition  that  the  plaintiff  can  recover  no  more  than  1200/. ; 
be  afterwards  proceeds  for  3000/.,  and  no  fine  is  paid  for  the  difference.    The 
only  proper  mode  of  making  the  alteration  would  have  been  to  obtain  the  leave 
of  the  Master  of  the  Rolls  to  amend  the  original,  and  the  consent  of  the  bail  to 
raise  the  amount  of  the  recognisance.     rTATTBSON,  J.    That  would  have  been 
in  effect  commencing  a  new  action.]    The  Court  would  not  have  allowed  the 
recognissance  to  be  utered  unless  the  bail  had  agreed ;  neither  will  they  aUow 
them  to  be  fixed  in  the  altered  amount,  without  such  agreement.     As  to  pleas 
7,  and  8,  the  order  of  Bayley,  J.  for  amending  is  relied  upon  as  answering  the 
objection  which  arises  from  the  want  of  consent  by  the  bail.     But  it  ought  to 
be  shewn,  in  strict  legal  form,  that  the  amendment  was  made  by  authority  of 
the  Court.     The  order  of  a  single  Judge  is  not,  till  it  is  made  a  rule  of  Court, 
equivalent  to  that  authority,  unless  where  a  peculiar  effect  is  given  to  the  order 
by  act  of  parliament,  as  in  the  case  of  a  habeas  corpus.     Plea  9,  ndses  the 
oaestion  whether  bail  are  to  be  to  affected  by  that  which  is  at  least  a  stretch  of 
the  authority  of  this  Court,  the  ordering  continuances  to  be  entered  after  the 
proper  time.     As  a  question  of  practice,  and  as  between  plaintiff  and  defendant, 
it  has  been  held  that  this  may  be  done ;  but  it  is  now  for  the  first  time  to  he 
decided  how  such  entry,  appearing  on  the  record,  shall  operate  on  the  liabilities 
of  bail.     As  to  plea  10,  it  must  be  admitted  that  the  plea,  as  framed,  should 
not  have  *been  to  the  whole  declaration,  because  the  defendants  are  liable  r^^(^ 
unless  they  ean  shew  that  the  condition  has  in  no  respect  been  broken.   '- 
But  that  supports  the  argument  before  urged  on  behalf  of  the  defendants.    By 
the  condition  of  the  recognizance  all  the  damages  *and  costs  in  the  plea,  to 
which  it  refers,  must  be  satisfied,  or  the  defendant  in  that  plea  rendered.    Now, 
if  the  damages  and  costs  so  provided  for  are  those  recoverable  in  the  plea  relied 
Upon  by  the  plaintiffs,  and  if  the  defendants  cannot  discharge  themselves  with- 
out shewing  that  the  condition  has  been  in  all  respects  complied  with,  their 
liability  has  been  unjustly  extended  by  the  change  made  in  the  declaratioQ. 
To  say  that  the  whole  damages  and  costs  are  not  claimed  in  the  declaration,  is 
no  answer,  since,  according  to  the  argument  for  the  plaintiffs,  they  were 
claimable,  and  the  defendants  were  bound  to  show  a  complete  fulfilment  of  their 
recognizance. 

Sir  W,  W,  FdUett  in  reply.    The  whole  case  turns  upon  the  question  already 
decided  in  Taylor  v.  Gregory,  2  B.  &  Ad.  264,  namely,  whether  the  rem^ 
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was  in  that  plea  in  whioh  the  bail  bound  themselves.  As  to  the  effect  of  the 
Judge's  order  for  amendment,  that  order  was  made  on  payments  of  costs. 
[Paitkson,  J.  The  costs  were  receiyed  under  the  order ;  and  now  the  bail 
say  that  it  was  not  valid,  because  not  made  a  role  of  Court]  The  practice  as 
to  amending  shews  that  the  addition  of  counts  does  not  affect  the  identity  of  the 
suit.  In  actions  to  recover  penalties  for  usury,  such  amendments  are  contin- 
ually made  after  the  time  for  commencing  an  action  has  elapsed.  In  Wood  v. 
Qrimwood,  10  B.  &  0.  679, 689,  (but  not  stating  this  fact,)  count  after  count  was 
^8011  ^  added.  If  any  advantage  can  be  *taken  of  the  difference  between  the 
-'  writ  aud  amended  declaration,  as  an  objection  to  the  writ,  that  is  open 
to  the  defendants ;  but  the  action  is  the  same ;  and,  if  the  same  as  to  the  original 
defendant,  it  is  sa  as  to  the  bail.  When  this  case  was  before  the  Court,  on 
the  motion  to  enter  a  verdict  for  the  defendants,  the  facts  were  not  stated  on  the 
declaration  in  scire  facias  so  as  to  connect  the  declaration  in  assumpsit  on  which 
the  plaintiffs  recovered,  with  the  original  writ ;  and  the  Court  gave  leave  to  amende 
saying  that,  if  the  plaintiffs  were  right  in  their  action,  they  could  not  be  wrong 
in  setting  out  the  fiiots  specially.  The  facts  are  now  set  out,  and  the  judgment 
o  mnected  by  averment  with  the  writ.  As  to  the  cases  referred  to  on  the  other 
side,  Berkenhead  v.  Nuthall,  Cro.  Eliz.  198,  was  decided  on  stat.  18  Eliz.  c.  14, 
s.  1 ;  that  act  cured  the  want  of  an  original  writ,  but  not  a  substantial  variance^ 
The  writ  there  was  for  166^  18«.  4d,,  the  declaration  for  171/.  10s. ;  that  was 
held  &tal,  as  a  variance,  the  acticm  continuing  the  same.  If  the  action  had 
been  a  different  one,  by  reason  of  the  change  from  166/.  to  1711,  the  objection 
would  have  been  that,  in  the  new  action,  there  was  no  original;  and  that  would 
have  been  cured  by  the  statute.  The  same  argument  applies  to  Edwards  v, 
Watkin,  Cro.  Elis.  185.  So,  it  was  said  by  the  Court  in  Norton  v.  Palmer,  Cro« 
Eliz.  829,  that  the  statute  18  Eliz.  c.  14,  <<  helps  only,  where  there  is  i^ot  any 
writ,  but  not  where  the  writ  and  declaration  varies  in  substance.''  In  Johns  v. 
Staynar,  Cro.  Car.  272,  281,  the  writ  which  was  oertified  on  diminution  al- 
leged, appeared  to  be  sued  out  before  the  cause  of  action  accrued  as  stated  in 
the  declaration;  and,  as  there  was  «  continuance  wanting,  the  counsel  for 
^021  ^  plaintiff  8uggos.ted  that  another  original  mi^t  have  been  sued  out^ 
•■  which  was  missing,  or  that  the  action  proceeded  m  had  been  commenced 
without  an  original ;  and  ho  cited  Calthorp  v.  Culpepper,  Cro.  Jao.  654,  and 
Reynel  t^.  Kelscy,  Cro.  Jac.  675 :  but  the  Court  held  that  as  the  writ  here  was 
certified  as  an  original  in  this  action,  and  as  it  was  taken  out  before  the  cause 
of  action,  it  was  a  vicious  and  an  ill  original,  not  aided  by  any  statute.  That 
illustrates  Yates  v.  Plaxton,  Levinz's  Entries,  170,  where,  according  to  the 
principle  of  the  cases  to  which  it  was  attempted  to  assimilate  Johns  v.  Staynar, 
Cro.  Car.  272, 281,  a  recovery  in  the  county  of  the  city  Df  York  was  considered 
to  be  no  recovery  in  an  action  commenced  in  the  county ;  and  the  bail  in  that 
action  were  held  to  be  discharged.  Subsequently  to  these  cases,  by  stat.  5  Q-. 
1,  c.  13,  it  was  enacted  that  no  judgment  could  be  reversed  after  verdict,  for 
any  defect  in  form  or  substance,  in  any  writ  or  for  any  variance  in  such  ^  writs 
from  the  declaration  or  other  proceedings.  The  alteration  complained  of  in  the 
present  case  would  have  been  such  a  variance  as  might  have  been  objected  to 
under  stat.  18  Eliz.  c.  14,  but  is  cured  bv  stat.  6  G.  1,  c.  13. 

If  the  bail  were  subject  to  any  hardship  in  this  case,  it  may  be  a  ground 
for  the  equitable  interference  of  the  Court,  but  is  no  answer  to  a  proceeding  on 
the  recognizance.  In  Taylor  v.  Gregory,  2  B.  &  Ad.  264,  the  Court  held  that 
the  bail  were  not  exonerated  bv  the  introducing  new  causes  of  action;  but  they 
suggested  that  the  new  demaniis  might  be  separated  from  the  former  ones.  Thai 
*8031  ^^  ^^  ^^^^  *  ^^^"  declaration  rektos  to  the  former  demands  *onlv. 
-'  The  case  of  the  bail  was  a  second  time  under  the  consideration  of  the 
Court  in  Taylor  v.  Gregory,  2  B.  &  Ad.  774,  and  the  rule  then  made  absolute 
was  modified  for  their  protection,  but  nothing  was  said  of  exempting  them  from 
liability.    The  phiintiffs  only  seek  to  hold  the  bail  responsible  for  the  amonni 
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in  which  they  were  so  originally.  [Patteson,  J.  There  mi^ht  be  counts  for 
causes  of  action  not  bailable.  Littusdale,  J.  The  recognizance  wonld  be 
entered  on  the  roll  as  to  the  bailable  counts  only.]  Even  in  such  a  case  the 
same  objection  might  be  raised  as  the  defendants  have  suggested  here ;  that  the 
costs  could  not  be  separated. 

As  to  the  pleadings ;  the  defendants  ought  to  have  answered  the  replication 
to  the  first  pica  by  traversing  the  fact  of  the  judgment  there  alleged ;  and  so,  as 
to  the  replication  to  the  second  plea,  if  they  meant  to  deny  that  the  causes  of 
action  upon  which  the  principal  was  convicted  were  the  same  as  those  contained 
in  the  original,  they  should  have  pleaded  that  as  a  matter  of  fact.  Such  a 
question  is  clearly  the  subject  of  an  issue  in  fact ;  Seddon  v.  Tntop,  6  T.  B. 
o07 ',  Lord  Bagot  v,  Williams,  8  B.  &  C.  235 ;  and  the  defendants  here  hate 
so  treated  it  in  their  fourth  plea.  As  to  the  want  of  a  proper  fine,  that,  if  a 
valid  objection,  would  have  been  available  in  former  stages  of  this  case,  but  it 
has  never  weighed  with  the  Court.  [Littledale,  J.  The  want  of  a  fine,  if  an 
attempt  were  made  to  evade  it,  would  be  matter  for  the  attention  of  the  filacer.] 
With  respect  to  the  seventh  and  eighth  pleas,  no  authority  has  been  shewn  for 
^ing  that  the  consent  of  the  bail  was  necessary  to  an  order  for  amendment. 
When  bail  are  to  be  discharged,  the  question  is,  whether  they  are  prejudiced 
*by  the  proceeding  (as  in  Stevenson  v,  Roche,  9  B.  &  0.  707,)  not  whe-  pgQ. 
ther  they  have  consented  to  it.  As  to  the  Judge's  order,  it  has  never  ■• 
been  questioned  that  an  order  at  chambers  is  as  binding  on  parties  as  a  rule 
made  m  Oourt ',  though  it  is  not  sufficient  for  the  purpose  of  bringing  a  person 
into  contempt.  The  doctrine  of  amendments  at  chambers  is  stated  by  Lord 
Mansfield  in  Rex  v.  Wilkes,  4  Burr.  2566.  The  objections  to  the  ninth  and 
tenth  pleas  are  not  answered.  Cur.  adv,  vuJt 

Lord  Denman,  0.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  principal  facts  as  alleged  in  the  declaration  in  scire  facias,  his  lord- 
ship proceeded : — ^The  defendants  pleaded  various  pleas,  stating  their  defence 
in  various  ways,  but  all,  in  effect,  amounting  to  this,  that,  by  the  changes  made 
by  virtue  of  the  above  mentioned  order  of  the  learned  Jud^,  the  suit  was  no 
longer  that  in  which  the  recognizance  of  bail  was  entered  into,  and  that  thej 
were,  thereby,  discharged.  It  is  not  necessary  to  allude  more  particularly  to 
the  form  of  those  pleas,  because,  as  has  been  observed  already,  the  declaration 
in  scire  facias  states  all  the  facts  whereon  those  pleas  rest ;  and  is,  therefore  (as 
was  contended),  upon  the  face  of  it,  bad  in  law,  if  the  defence  be  available. 

The  question,  arising  out  of  the  objection  presented  to  our  notice  in  different 
shapes,  is  resolved  into  the  single  point,  already  shortly  adverted  to,  whether 
the  recovery  against  the  defendant  in  the  original  action  was  in  the  same  suit 
as  that  wherein  the  defendants  entered  into  the  recognizance.  To  enforce  these 
objections,  it  has  been  contended  that  the  liability  of  the  *bail  has  been  mq^ 
increased,  by  enlarging  the  plaintiffs'  means  of  recovering  damages  ^ 
against  their  principal,  and  also  by  increasing  the  amount  of  costs.  It  is  ob- 
servable, however,  that,  admitting  the  justice  of  the  observations  which  have 
been  pressed  upon  us,  they  are  not  precisely  directed  to,  and  fall  short  of,  the 
proposition  to  be  established  by  the  defendants,  that  the  suit  had,  by  the  alter- 
ations already  noticed,  changed  its  character,  and  no  longer  remained  the  same. 
And,  in  our  opinion,  they  do  not  establish  that  proposition.  The  $ui%  as  re- 
gards the  parties  engaged  in  it,  and  the  manner  of  commencing  it,  remained 
unchanged  and  the  same.  The  alteration  in  the  declaration,  by  the  order 
alluded  to,  is,  we  think,  strictly  within  the  control  ordinarily  esercised  by  the 
Court  over  the  proceedings  of  the  parties,  upon  terms  imposed  in  each  case :  it 
is  an  amendment,  at  the  discretion  of  the  Court,  of  the  part  of  the  proceedings 
which  is  supposed  to  require  it;  but  it  does  not  destroy  the  identity  of  the 
suit 

In  support  of  the  objection  to  the  plaintiffs'  recovering,  we  have  been  refer- 
red to  several  cases.    Upon  considering  them,  however,  they  do  not  se^  to 
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bear  upon  the  point  before  ns.  At  the  time  whea  thej  were  decided  (previous 
to  the  seyeral  atatatee  referred  to  in  the  argnment^  and  particularly  atat.  5  Q. 
1,  0.  13),  a  departure  from  the  original  writ  in  the  declaration  was  a  &tal 
objection.  That,  however,  was  by  no  means  founded  upon  the  supposition  that 
there  was  any  change«of  suit,  but  the  contrary.  The  suit  remaining  the  $amej 
^8061  ^^^  ^"^^  ^^^  entirely  in  departure.  In  the  case  of  Berkenhead  v.  Nut- 
J  tal,  Cro.  Eliz.  198,  (upon  error)  the  variance  was  ^between  the  amount 
of  debt  claimed  in  the  writ,  and  in  the  declaration ;  in  the  latter,  a  larser  sum 
having  been  claimed;  and,  therefore^  the  judgment  was  reversed.  In  the  next 
case  cited,  of  Edwards  v.  Watkin,  Gro.  Elix.  185,  in  trespass,  the  error  was  in 
the  excess  in  the  declaration  beyond  the  writ,  dausa  fregit  instead  of  clausum. 
The  third,  and  last  to  be  noticed,  is  the  case  of  J^orton  v.  Palmer,  Gro.  Elia. 
829,  which  was  also  decided  on  the  excess  of  the  declaration  beyond  the  writ. 

The  cases  cited,  therefore,  are  clearly  distinguishable  from  the  present,  and 
proceed  upon  a  principle  wholly  independent  of  the  present  objection,  which  is, 
that  the  variance  from  the  original  writ  makes  the  suit  other  and  different. 

But  we  have  been  further  pressed  with  the  consideration,  that  the  costs  are 
entire,  and  that,  because  the  declaration  has  been  enlarged,  and  the  costs  thereby 
increased,  and  therefore  the  responsibility  of  the  bail  increased,  they  are  thereby 
discharged.  But,  upon  this  point  also,  we  are  of  opinion  against  the  defend- 
ants. We  think  tiiat  the  costs  of  increase  form  no  integral  part  of  Uie  suit. 
They  are  awarded  by  the  Court  in  consequence  of  the  damages  recovered  by  the 
plaintiffs  in  this  case,  and  form  the  subject  of  a  distinct  and  separate  adjudica- 
tion upon  the  recovery  of  the  plaintiff  in  the  suit.  If,  therefore,  the  bail  have 
been,  in  this  respect,  aggrieved,  the  Court,  upon  application,  may  relieve  them; 
but  they  are  not,  for  the  reason  suggested,  discharged  upon  the  whole.  There- 
fore, we  are  of  opinion  that  judgment  must  be  for  the  plaintiflb. 
*8071  ^^^  former  consideration  of  this  case  has  not  been  ^adverted  to,  though 
^  our  present  decision  seems  to  be  in  conformity  to  the  view  then  taken 
by  the  CourL  Judgment  for  the  plaintiffs. 


CLAY  againet  STEPHENSON  and  Others.     TTecfnesday,  June  17. 

A  commission  haying  issned  to  examine  witneaaes  at  Hamburgh,  certain  witneaaea  there 
refused  to  appear.  On  motion  in  this  court,  it  was  shewn  that  the  Court  of  Commerce 
at  Hamburgh  would  compel  the  attendance  of  the  witnesses  before  themselves,  upon 
request  made  by  this  court,  and  would  conduct  the  examination,  allowing  commission- 
ers named  by  this  court  to  be  present,  and  to  make  suggestions ;  but  that  the  members 
of  the  Court  of  Commerce  would  not  take  a  special  oath  as  commissioners  of  this  court; 

•  and  that  thej  would  not  compel  the  attendance  of  witnesses  before  any  but  themaelTea ; 
and  that  there  were  no  means  of  compelling  such  attendance. 

This  court  ordered  a  commission  to  issue  for  the  examination  of  the  witnesses,  directed 
to  the  members  of  the  Court  of  Commerce,  without  the  usual  clause  requiring  the  com- 
missioners to  be  sworn :  Littlidali,  J.,  dubltante. 

Sir  John  Gampbbll,  Attomey-Gteneral,  had  obtained  a  rule  in  this  term 
(June  8d)  calling  upon  the  defendants  to  shew  cause  why  the  plaintiff  should 
not  be  at  liberty  to  issue  a  commission  for  the  examination  of  witnesses  neces- 
sary for  his  case,  residing  at  Hamburgh,  and  why  in  such  commission  the  usual 
clause  rendering  the  commissioner's  oath  necessary  should  not  be  omitted;  or, 
otherwise,  why  the  commissioners  to  be  named  in  the  said  commission  should 
not,  if  necessary,  and  in  their  capacity  of  commissioners  appointed  by  this 
Court,  and  in  we  name  of  this  Court,  be  authorised  to  apply  to  the  Court  of 
Commerce,  or  the  proper  tribunal,  at  Hamburgh,  to  render  the  said  commission 
effectual  by  compeUinff  the  attendance  of  the  witnesses,  and  obliging  them  to 
submit  to  be  examined  upon  oath ;  and  also  why,  if  necessary,  a  clause  authoris- 
ing such  applioation  should  not  be  inserted  in  the  commission. 
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The  affidavits  in  sopport  of  the  rsk  atoted,  thataeommiaBknihBdiaMiedjde^ 
reoied  to  oertain  individualfi,  to  examine  the  witneaaes  at  Hambargh;  that  two 
witneasea  had  refnaed  to  aj^iear  volontaiily  before  thia  eommiaaion;  diat  the 
aenate  of  Hamburgh,  upon  tein^  applied  to  bj  the  Britiah  ocmatil  and  othe^ 
wiee,  had  refoaed  Ho  eoforoe  their  attendance;  that  the  •Gonrt  of  Oom-  p„gAg 
merce  had  also  declined  enforoin|  their  attendance,  and  that  there  were  ■- 
no  meana  oi  enforcins  it :  that  it  had  been  aacertainod  that  the  oommissioa 
might  be  made  aTaili3i)le,  if  thia  Court  would  direct  it  to  the  Goart  of  Gonh 
merce  (Handelagerioht)  at  Hamburgh,  without  a  clauae  calling  on  the  latter 
Court,  aa  oommiaaionera,  to  take  the  usual  commiaaionera'  oath,  and  framed  aa 
a  commiaaion  addreaaed  to  a  court  oi  judicature  to  wfaoae acta  full  fisith  wasdne; 
or  if  thia  Court  would,  bj  ita  rule,  request  the  Court  oi  Commerce,  to  give 
effect  to  the  commiaaion }  or  if  the  oommiaaionera  to  be  therein  named  were  an- 
thoriaed  by  the  mlea  or  commiaaion,  to  caU  upon  the  Court  of  Commerce  in  the 
name  of  this  Court  to  give  effect  to  the  commiaaion  by  compelling  the  attendanceof 
witneaaea.  Bepoaitiona  were  alao  made  of  bdief  that  the  witneaaea  at  Ham- 
burgh were  adveiae  to  the  pluntiff,  and  that  he  would  be  prevented,  l^  want  of 
their  teatimony,  from  prooeeding  aafely  to  trial.  It  appeared,  by  the-  affidavita 
of  two  civiiiana  at  Hamburgh,  that  in  Hamburgh,  and  in  Qermany  generally, 
the  practice  ia  for  courts,  requiring  the  teatimony  of  witneaaea  out  of  their  jo- 
riadiction,  to  address  a  request  to  a  oompetent  Court  within  whoee  juriadictioa 
the  witneaaea  are  domiciled;  that  Oermaii  Courta  are  in  the  Iwbit  of  complying 
with  auch  requeata :  and  that  the  Court  of  Commerce  imvld  undoubtedly  com- 
ply with  auch  a  requeat  from  this  Court,  and  would  themaehea  conduct  &e  ex- 
aminatien,  allowing  the  attendance  of  the  commiaaionerB  to  aaggeat  questioDS, 
in  caae  of  an  attempt  to  give  evasive  anawera :  but  that  the  Court  of  Commeroe 
would  not  delegate  ita  duties  to  othera,  and  that  the  membeia  d  it  would  not 
take  a  apecial  oath. 

*  Wt^mmn  nowahewod  canae.  It  ia  propoaed  that  a  court  over  whMi  r^coQg 
thia  Court  has  no  control,  dliould  be  requeated  to  attend  to  a  auit  within  *• 
ita  own  juriadiction.  The  refusal  of  peraona  abroad  to  submit  to  examination  ia 
not  a  new  caae ;  but  thia  method  of  meeting  the  difficulty  has  never  been  adopted. 
The  proposal  to  dispense  with  an  oath  is  unwarranted ;  and  the  precedent  would 
be  mischievous.  Nor  is  the  application  sanctioned  by  at  1  W.  4,  c.  22.  That 
act  (aect.  1,)  extenda  the  power  which  the  Court  poaaeaaed  aa  to  the  examination 
of  iritneaaea  in  India,  under  at.  13  H.  8,  o.  63,  s.  44,  to  all  colonies  and  places 
nnder  the  dominion  of  hia  Majesty  in  foreign  parts,  and  also  to  the  Judges  of 
the  several  Courts  therein.  The  second  section  gives  to  such  Judges  the  power 
which  they  would  have  in  causes  depending  in  t£eir  own  courts;  but  it  applies 
only  .tO:OQinrts  in  {^acea  under  the  dominion  of  hia  Majeaty.  Thie fourth  aectioa 
empewera  the  Courta  heie  to  order  a  commiaaioti  for  the^^mntttion  of  witnes- 
ses upon  oath,  at  any  place  out  of  the  juriadiction  of  these  Courts;  and,  by  the 
same,  or  any  subsequent  order,  to  give  such  directions  touching  the  time,  place, 
and  manner,  of  the  examination,  within  or  without  such  jurisdiction,  and  all 
other  mattera  and  drcumatanoea  connected  with  auch  examinations,  as  may  ap- 
pear reaaonable  and  juat.  Thia  section  may  be  reHed  on  m  support  of  the  role. 
JSut  the  pfeaent  application  ia  not  for  a  commiaaion,  in  the  senae  in  which  the 
word  ia  used  in  the  act :  it  ia  really  an  application  thata  fcHreign  court  ahonld  be 
requeated  to  exerciaeitaowncompulaory  jpower,  and  that,  for  that  purpoee,  the  oooi- 
missioners'  oath  should  be  dispensed  wiUl  It  is  not  like  the  caae  of  a  mandamos 
to  a  functionarv  within  hia  Majcaty's  dominiona,  where  it  ia  aaaumed  *that  |^|q 
reliance  may  be  placed  on  the  officer  to  whom  the  mandamua  ia  directed  ^ 

Sir  John  Campbell,  Attornev-Gteneral,  oontnl.  All  that  is  aaked  for  is  a 
commission  to  individuals,  who  hapfwn  to  be  Judges  of  theCourt  of  Commeree 
at  Hamburgh.  It  is  not  proposed  that  tiie  commiaaion  should  be  directed  te 
them  in  that  character.  The  eommianon  here  implied  for  ia  to  be  in  the  com* 
mon  form,  omitting  only  the  oath,  to  which  the  propoaed  commiaaionerB  kd 
objectiona.    It  ia  aa  if  they  were  Quakera  or  Moraviana.    The  fourth  section 
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My  irananto  the  ai^lioation:  tlie  qneBtioQ  is  merely  as  to  ike  ^'manner  of 
saoh  ezamination;''  and  it  was  probably  for  the  purpose  of  meeting  diffioalties 
like  the  present  tlu&t  the  discretion  allowed  by  that  section  was  granted.  If  this 
proposal  be  acoeded  to^  the  other  alternative  in  the  application  will  become  un- 
necessary, yet  even  that  seems  warranted  by  the  fourth  section.  [Patteson, 
J.  The  forty-fonrth  section  of  stat.  13  6.  8,  c.  64,  gives  no  form,  and  does  not 
require  the  commissioners  to  be  ffwom ;  and  a  mandamus  would  require  no  ad- 
ministration of  an  oath.]    Faith  is,  in  fact,  given  to  a  judicial  functionary. 

Lord  DsNMAN,  G.  J.  I  think  that  what  is  required  may  be  done.  The  words 
of  the  statutes  do  not  require  an  oath  to  be  taken  by  the  commissioners ;  and 
the  fourth  section  of  stat.  1  W.  4,  c.  22,  enables  us  to  regulate  the  manner  of 
proceeding,  upon  reasonable  munds.  It  does  seem  to  me  a  reasonable  ground 
for  our  making  ^s  order,  that  truth  may  be  got  at  which  would  otherwise  be 
lost.  I  think  a  court  of  equity  would  have  felt  itself  entitled  to  act  in  the  same 
way. 

*8111       ^Ltttledals,  J.    I  must  own  I  have  great  doubts.    Certainly,  the 
^  oath  ia  not  prescribed,  yet  it  was  never  dispensed  with  before.    But,  as 
my  lord  and  ray  learned  brothers  see  no  difficulty,  the  rule  must  be  granted. 
PattbsoNi  «f.    I  think  the  rule  may  be  granted. 

Williams,  J.  I  see  no  danger  in  this  proceeding.  That  there  is  no  prece- 
dent, arises,  probably,  from  such  a  case  not  having  occurred. 

Wighiman  then  applied  for  costs,  on  the  ground  of  this  being  an  indulgence, 
and  the  rule  having  prayed  for  too  much. 

Sir  John  Cam^^Mj  Attorney-General,  opposed  the  application.    The  rule 
did  not  pray  for  more  than  is  granted :  the  other  branch  was  in  the  alternative. 
Per  Curiam.    The  costs  must  be  costs  in  the  cause,  under  s.  9  of  stat.  1 W. 
4,c.22. 

The  rule  was  as  follows  : — <^It  is  ordered,  that  a  commission  issue,  directdl 
to  tho  Court  of  Commerce  at  Hamburgh,  in  which  commission  the  ustal  clause 
rendering  the  commissioners'  oath  necessary  shall  be  omitted,  for  the  purpose  of 
exammiuff  upon  oath  Vincent  Elias  Hermann  Langnese,  and  Johann  Martin 
Precht,  of  the  city  of  Hamburgh,  witnesses  on  the  part  of  the  plaintiff,  upon  in- 
terrogatories to  be  exhibited  to  them  before  the  said  Court ;  and  the  said  Court 
ia  hereby  empowered  to  perform  all  such  matters  and  things  as  are  required  and 
^8121  ^^^o^^^d  by  the  statute  of  *the  first  year  of  his  present  Majesty,  chapter 
-'  22 ;  and  it  is  farther  ordered,  that  the  defendants  be  at  liberty  to  exhibit 
cross  interrogatories  to  the  said  witnesses  before  the  said  Court ;  and,  in  case 
the  defendants  shall  exhibit  cross  interrogatories  for  the  examination  of  the  said 
witnesses,  then  that  their  attorney  or  agent  do  deliver  such  cross  interrogatories 
to  the  plaintiff  ^s  agent  within  five  days  after  service  of  the  rule,  in  order  that 
sach  cross  interrogatories  may  be  thereupon  and  without  delay  forwarded  to  the 
said  Court,  together  with  the  said  commission,  and  the  plaintiff's  interrogatories 
in  chief,  to  be  executed  pursuant  to  the  said  statute :  and  it  is  further  ordered 
that  the  said  interrogatories,  cross  interroffatories,  and  depositions  so  taken  as 
aforesaid,  be  transmitted  under  the  seal  of  the  said  Court,  or  otherwise,  as  the 
Hud  Com-t  shall  deem  proper,  to  Charles  Short,  Esq.,  Clerk  of  the  rules  and 
orders  on  the  plea  side  of  this  Court,  and  be  permitted  to  be  read  in  evidence  on 
the  trial  of  this  cause ;  saving  all  just  exceptions." 


*818]     *M'DOUGALL  agaxrut  NICH0LL8.     Wednesday/,  June  17. 

^  P&rty  taking  oat  a  summons  for  an  order  to  be  made  bj  a  Judge  at  chambers,  may 
abandon  the  order  when  made.  Therefore,  where  a  judge  at  chambers  had  indorsed  on 
the  BQmmona  the  minutes  of  an  order,  and  the  party  taking  out  the  aommons  refoaed 
to  draw  np  the  order,  or  to  deliver  up  the  indorsed  smnmoaa,  the  court  refoaed  io-com- 
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pel  him  to  do  either,  or  to  direct  the  judge's  clerk  to  draw  up  the  order  fkomtiiemintei 
ofconaiel. 

In  the  year  1834,  Tanntony  J.,  ordered  foar  bills  of  ooeta  to  be  delivered  by 
Mr.  Nias,  who  had  acted  as  attorney  for  the  plaintiff,  to  be  taxed  by  the  Muter. 
The  attorney  produced  before  the  Master  evidence  to  show  that  two  of  these  bad 
been  taxed  and  paid.  The  Master  not  having  made  any  allocntori  and  expresang 
a  doubt  as  to  the  effect  of  the  order,  so  &r  as  these  two  bills  were  ooncenied, 
Mr.  Nias  took  out  a  summons,  calling  upon  Mr.  Green,  the  plaintiff's  then  at^ 
tomey,  to  show  cause  why  the  order  of  Taunton,  J.,  should  not  be  rescinded  or 
amended ;  and  Coleridge,  J.,  before  whom  the  summons  was  heard,  indorsed  on 
the  summons  a  minute  that  Mr.  Nias  should  deliver  the  two  bills  in  three  dtjfs, 
the  parties  undertaking,  to  the  Master's  satisfaction,  that  payment  should  be 
made,  as  the  case  might  be,  within  seven  days  from  the  date  of  the  allocator. 
Mr.  Nias,  not  being  satisfied  with  the  decision,  did  not  draw  up  the  order,  bat 
retained  the  summons  and  indorsement;  and  the  Judge's  clerk  declined  to  draw 
up  the  order  without  them.  Mr.  Nias  refused  to  deliver  .them  up,  but  offered 
that  the  case  should  be  reheard  before  the  learned  Judge;  to  which  the  other 
side  did  not  assent  In  this  term  Sewdl  obtained  a  rule  cidling  upon  Mr.  Nias 
to  show  cause  why  he  should  not  draw  up  the  order,  or  produce  to  the  Judge's 
clerk  the  summons  with  the  original  order  therein  indorsed ;  or  why,  in  default 
thereof,  the  Judge's  clerk  should  not  draw  up  the  order  from  the  ff minutes  rt^i^ 
of  the  counsel  who  attended  the  summons.  ^ 

Plait  now  diowed  cause.  There  is  no  authority  for  such  an  application  as 
this.  Any  party  applying  for  an  order,  who  is  dissatisfied  with  the  terms  on 
which  it  is  made,  may  refuse  to  draw  it  up. 

Seweilj  contri.  The  question's,  whether  a  party,  after  he  has,  upon  his  own 
application,  attended  a  Judge,  and  after  the  mii^utes  of  the  order  have  been 
made,  can  refuse  to  abide  by  the  result.  He  may  not  be  bound  to  draw  up  the 
order  himself;  but  the  opposite  party  is  entitled  to  have  it  drawn  up.  It  is  res 
judicata  as  much  as  an  allocatur :  and  the  other  party  is  not  to  be  driven  to  take 
out  a  fresh  summons.  An  allocutur  is  the  property  of  the  party  in  whose  &voar 
iib  is  made ;  Doe  dem.  King  v.  Bobinson,  2  Dowl.  Pr.  C.  503.  Mr.  Nias,  there- 
fore,,  has,  at  any  rate,  no  right  to  retain  the  summons  and  minutes. 

Lord  Denman,  C.  J.  A  party  who  applies  for  an  order  is  not  bound,  if  be 
does  not  like  the  order  made,  to  have  it  drawn  up.  It  is  said  that  this  is  res 
judicata,  and  it  may  possibly  be  so;  but  that  is  of  no  importance.  The  8a^ 
cessful  party,  if  he  choose,  may  take  out  a  summons  to  obtain  an  order.  The 
case  of  an  allocatur  is  altogether  different. 

LiTTLEDAiiE,  J.  I  think  that  a  party  obtaining  an  order  may  alwajs 
abandon  it. 

'*'Pattx80N,  J.  I  always  have  thousht  so,  and  I  have  acted  upon  the  »g|j 
opinion.    But,  if  matter  be  gone  into  by  consent  of  parties,  it  may  per-  ** 
haps  become  res  judicata. 

WILUAM8,  J.|  concurred.  Bule  discharged. 


The  KING  againtt  GUBWOOD  and  Others.     Wednetday,  June  17. 

An  indictment  for  a  nuisance  contained  twelre  cottnts,  describing  the  nnisance  in  different 
ways,  and  cliarging  it  to  have  been  committed  in  different  parisliee  and  conntieB  witbm 
the  jariediction  of  the  Central  Criminal  Court.  This  court,  on  reading  the  indictmeot 
onlj  (which  had  been  removed  bj  certiorari,)  and  without  affidarit,  ordered  Uie  prose- 
cutor to  giye  the  defendant  a  note  of  the  several  acts  of  nuisance  which  he  intended  to 
grove. 

Ths  defendants  were  indicted  in  the  Central  Criminal  Court.    The  indict^ 
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ment  oontained  twelve  ooontS|  and  charged  varioiis  auiaanoea  created  by  the 
produce  of  certain  gas  works,  cormpting  the  waters  of  the  Thames^  destroyin^^ 
the  fish  there,  and  rendering  the  air  nnwholesome.  The  nnisanoes  were  van- 
ously  described ;  and  the  first  three  connts  chained  them  as  committed  in  the 
parish  of  St.  Mary  Lambeth,  in  Surrey;  the  three  next  as  committed  in  the 
parish  of  St.  Mary  Battersea,  in  Surrey;  the  seventh,  ninth,  and  eleventh  as 
committed,  as  well  in  the  parish  of  St.  Mary  Lambeth,  in  Surrey,  as  in  the 
parish  of  St.  Mary  Battersea,  in  Surrey;  the  eighth,  tenth,  and  twelfth,  as 
committed  in  the  county  of  Middlesex.  The  indictment  was  removed  by  certi- 
orari; and,  in  this  term,  Cuncood  obtained  a  rule,' drawn  up  on  readine  the 
indictment  only,  calling  on  the  prosecutors  to  shew  cause  why  they  should  not 
give  to  the  defendants,  or  their  attorney,  a  note  of  the  several  acts  of  nuisance 
which  they  intended  to  prove. 

*8161  *^'  ^'  ^^^^^^  ^^^  shewed  cause.  This  is  an  unprecedented  appli- 
•■  cation.  In  Rex  v.  The  Marquis  of  Downshire,  Hil.  T.  post,  (but  not 
as  to  this  point,)  which  was  an  indictment  for  ot>8truotion  of  highways,  a  sin- 
gle Judge  ordered  that  particulars  should  be  furnished ;  but  he  required  strong 
affidavits :  and  a  map,  shewing  the  roads  and  the  nature  of  the  question,  was 
laid  before  him.  Here  there  is  nothing  but  the  indictment;  and  the  same  ap- 
plication might  be  made  in  every  case  of  indictment  for  nuisance. 

Curwoodj  contri.  The  principle  of  the  application  is  not  new.  Li  Haw- 
kins's chapter  on  Barratry,  it  is  said,  (Hawk.  P.  0.  book  I.  c.  81,  s.  18,)  "  Also 
it  seemeth  to  be  a  settled  practice  not  to  suffer  the  prosecutor  to  go  on  in  the 
trial  of  an  indictment  of  this  kind,  without  giving  the  defendant  a  note  of  the 
partieubir  matters  which  he  intends  to  prove  against  him ;  for  otherwise  it  will 
be  impossible  to  prepare  a  defence  against  so  general  and  uncertain  a  charge, 
which  may  be  proved  by  such  a  multiplicity  of  different  instances.''  That 
principle  applies  in  the  present  case.  A  similar  application  was  granted,  on 
the  Oxford  circuit,  in  the  case  of  an  indictment  for  embeulement.(a)  As  to 
the  want  of  an  affidavit,(6)  the  oompbunt  of  the  defendant  arises  entirely  on 
the  indictment. 

Lord  Denman,  C.  J.    We  think  the  application  reasonable, 
•gjjl      *LiTTLEDALE,  J.    It  would  be  granted,  if  the  proceeding  were  by 
-I  civil  action. 

Patteson  and  Williams,  Js.,  concurred.  Rule  absolnte.(c) 


The  KING  against  JOHN  WILSON.     Wednesday,  June  17. 

A  connction  for  an  unlawful  detainer  is  bad,  if  it  only  state  that  the  prosecntor  com- 
plained to  the  jastiees  of  an  entry  and  nnlawfal  expulsion  and  forcible  detainer,  and 
that  they  personally  came~  and  found  the  defendant  forcibly  deti^ning  the  premises, 
whereupon  they  conyict  him,  Ac.  For  the  justices  cannot  know,  by  their  Tiew, 
without  evidence,  that  the  detainer  was  unlawful,  or  that  there  had  been  an  unlawful 
entry. 

Semble,  per  Lord  Daviuir,  0.  J.,  that  the  conyiction  should  set  out  the  facts  from  which 
the  unlawfulness  of  the  detainer  is  inferred. 

Semble,  that  such  conyiction  ought  to  shew  that  the  defendant  was  snmmonedi  or  had 
otherwise  an  opportunity  to  defend  himself. 

At  the  time  of  the  above  conviction,  the  defendant  tendered  to  the  justices  a  traverse  of 
the  force  complained  of;  and,  a  few  days  after,  an  inquisition  was  held  before  the  ma- 
gistrates for  the  purpose  of  trying  the  alleged  force  by  a  jury,  who,  after  hearing  evi- 
dence adduced  by  both  parties,  found  the  defendant  guilty ;  and  the  magistrates  then 
gave  restitution.    A  return  was  made  to  this  court,  on  certiorari,  of  the  conviction 

(a)  See  Rez  V.  Hodgson,  3  G.  ft  P.  432,  under  stat  7  ft  8  G.  4,  c.  29,  ss.  47,  48. 

(&)  As  to  the  affidavit  necessary  in  an  action  Of  tort,  see  Snelling  v.  Chennells,  5  Dowl. 
P-  G.  80.  As  to  the  practice  in  this  respect^  in  criminal  cases,  (after  7  ft  8  O.  4,  c.  29,) 
lee  Rex  v.  Hodgson,  3  Gar.  ft  P.  422. 

(c)  8te  Bex  V. ,  1  Ghitt.  Bep.  698. 
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and  inqnlAltioA.  The  lAttM-  vaa  entitied  an  inqnldtioii  iAdenled  and  ialsen,  kc^  bj 
the  oath  of  twelve,  &c.,  before,  &c.,  whq  saj,  upon  their  oaths  aforesaid,  that,  Jec: 
stating  an  unlawful  entzy  and  detainer,  but  not  reciting  any  complaint  made  by  the 
prosecutors. 

Held,  that  the  inquisition  was  founded  on  the  eonriction,  and  could  not  be  sustaioed^tlM 
conviction  being  void ;  fwd  that  the  inquisition,  even  if  looked  at  alone,  was  bad,  m  U 
did  not  state  anj  complaint,  nor  bj  what  authority  the  jury  was  summoned. 

Held,  further,  that  the  court  was  bound  to  award  a  re-restitution,  as  a  consequence  of 
quashing  the  conviction,  without  inquiring  into  the  legal  or  equitable  claims  of  the  re- 
spective parties. 

The  proceedings  being  returned  by  certiorari,  and  the  conviction  being,  upon  a  eoDciltQm 
and  argument,  pronounced  bad,  the  court  would  not,  as  a  consequence  of  that  jiidg« 
ment|  quash  the  inquisition  also,  but  heard  its  validly  separately  ditcoBaed  on  mo- 
tion. 

The  proceedings  in  this  case  (viz.^  1.  A  conviction  of  forcible  detainer, 
dated  September  Sd,  1834,  alleging  an  entry,  and  unlawful  amotioii,  on  the  28th 
of  August;  2.  An  inquisition  taken  thereon,  dated  September  10th,  1834;  3. 
A  memoriindum  of  restitution,  of  the  same  date,  indorsed  on  the  inquisition;) 
being  before  the  Court  by  return  to  a  writ  of  certiorari  (see  Eez  v.  Wilson,  1 
A.  &  E.  627.X«) 

*EiU,  on  a  former  day  of  this  term,(5)  moved  (on  concilium)  that  pg|g 
the  conviction  might  be  quashed.  The  grounds  of  motion  are,  fibrst,  ^ 
that  no  unlawful  entry  appears  to  have  been  averred  in  the  information; 
secondly,  that  no  evidence  of  such  entry  appears  to  have  been  given  before  the 
justices;  thirdly,  that  the  conviction  does  not  find  an  unlawful  entry.  The 
conviction  states  that  the  justices  found  Wilson  forcibly  detaining ;  but  they 
could  not  know,  from  their  view  of  that  fact,  how  he  had  entered.  Bex  v. 
Oakley,  4  B.  &  Ad.  ^07,  (1  Nev.  &  M.  58,)  must  govern  this  case.  Theie 
it  was  clearly  the  opinion  of  '^the  Court,  that,  to  support  a  conviction  r»QiA 
of  an  unlawful  detainer,  that  act  must  appear  to  have  been  preceded  *- 
by  an  unlawful  entry,  or  be  shewn,  by  facts  specified  in  the  conviction,  to  have 
been  in  itself  unlawful.  And  in  the  former  case  of  Rex  v,  Wilson,  1  A.  E. 
627,  (3  Nev.  &  M,  753,)  upon  the  present  conviction,  Bex  v.  Oakley,  4  B.  & 
Ad.  307,  (1  Nev.  &  M.  58,)  was  cited,  and  its  authority  seems  to  have  been  re- 
cognised by  the  Court.  The  inquisition,  as  ancillary  to  the  conviction,  most 
be  quashed  with  it. 

Sir  W,  W.  Folkttf  contrd.  This  is  a  good  conviction  under  stats.  5  B.  2,  st 
1,  c.  8, 15  B.  2,  c.  2,  and  8  H.  6,  c  0,  Bex  t;.  Oakley,  4  B.  &  Ad.  307,  (1  Nev. 

(a)  The  conyiction  is  set  out  in  the  report  above  referred  to.  See  also  the  judgment  in 
the  present  case,  page  822,  post.  The  inquisition,  which  is  less  fully  stated  in  the  former 
report,  was  as  follows : — 

«  County  of  Leicester,  to  wit.  An  inquisition  for  our  sorereign  lord  the  king,  indented 
and  taken  at  the  town  hall  of  Market  Harborough,  in  the  said  county,  the  10th  day  of 
September,  in  the  fourth  year,  &c^  by  the  oaths  of  twelve  good  and  lawful  men  of  the 
said  county,  before  the  Reverend  Edward  Griffin  and  John  Wetherall,  clerks,  and  William 
de  Capell  Brooke,  Esq.,  justices,  Ac,  assigned,  kc. ;  who  say,  upon  their  oaths  aforesaid, 
that  John  Wilson  of  M.  H.  aforesaid,  catpeuter,  on  the  28th  day  of  August,  now  last  past, 
into  and  upon  one  messuage,  with  the  appurtenances,  in  M.  H.  aforesaid,  in  the  county 
aforesaid,  whereof  T.  B.,  of  M.  H.  aforesaid,  watchmaker,  and  J.  S.,  of  the  same  place, 
grocer,  were  then  lawfully  and  peaceably  seised  to  them  and  their  heirs  in  their  demesne 
as  of  fee,  and  which  said  messuage  is  situate"  (describing  the  situation  particalarlr,) 
"  unlawfully  did  enter,  and  the  said  T.  B.  and  J.  S.,  of  the  messuage  aforesaid,  unlawfullj 
ejected,  expelled  and  amoved,  and  the  said  messuage  from  them  the  said  T.  B.  and  J.  S., 
unlawAilly,  with  strong  hand  and  armed  power,  did  hold,  and  from  them  detain ;  and 
from  the  said  28th  Ac,  until  the  day  of  the  takmg  of  this  inquisition,  with  like  strong 
hand  and  armed  power  did  keep  out,  and  doth  yet  keep  out,  to  the  great  disturbance 
of  the  peace,  &c.,  and  agunst  the  form  of  the  statute  in  such  case,  &c.  We  whose  names 
are  hereunto  set,  being  the  jurors  aforesaid,  do,  upon  the  evidence  now  produced  before 
us,  find  the  inquisition  aforesaid  true."  (Signatures  of  the  jurors). 

The  indorsement  is  fully  set  out  in  the  former  report,  1  A.  &  K  639. 

(6)  June  10th.    Before  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  WiUiaas,  Jb. 
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k  M.  58,}  is  no  anthoritj  to  the  contrary.    There  it  did  not  appear  either  by 
the  information^  as  recited  in  the  conviction;  or  by  the  conviction  itself, 
either  that  the  defendant  had  nnlawfhlly  entered,  or  that  be  was  not  the 
rights   owners  nor  was  any  fkct  alleged  to  shew  that  he  had  unkwfully 
held  poflsesaion,  or  kept  any  person  out.     He  might  have  been  holding  his 
own.    Pattkson,  J.,  there  pointed  out,  as  the  mischief  which  stat.  8  H.  6. 
c.  9,  was  intended  to  remedy,  that ''  a  party  who  had  acquired  the  posses- 
sion  of  lands  peaceably  though  unlawfully,  might  afterwards  detain   them 
forcibly:"  he  referred  to  the  precedent  in  Rex  v.  Elwell,  2  Ld.  Raym.  1514, 
(3  Ld.  Eaym.  860.)    The  principle  of  Rex  v.  Oakley,  4  B.  &  Ad.  807,  (1 
Nev.  &  M.  58,)  is,  that  the  statute  of  Hen.  6,  shall  not  be  executod  against  a 
man  forcibly  holding  property  which  he  is  entitled  to,  against  a  wrong-doer. 
That  principle  does  not  affect  the  present  conviction,  by  which  it  appears  that 
the  defendant  had  unlawfully  expelled  the  complainants,  and  that  the  magis- 
*8'^01   ^^^^^^  ^^  ^i™  unlawfully,  with  strong  hand,  detaining  the  premises, 
-'  according  as  the  parties  laying  the  information  had  complained.   The  de- 
fendant could  not,  on  this  statement,  have  been  holding  what  he  was  entitled 
to.    It  cannot  be  necessary  that  the  actual  entry  should  have  been  unlawful,  if 
the  holding  clearly  is  so :  as  for  instance,  if  a  party  enters  by  license,  and  then 
expels  the  tenant,  and  holds  by  force.     One  of  the  precedents  in  2  Bum's  Jus- 
tice, tit.  Forcible  Entry  and  Detainer,  IX.  No.  5,  26th  ed.  p.  803,  ed.  1836, 
vol.  iii.  p.  235,)  is  adapted  to  such  a  case,  and  follows,  as  the  present  conviction 
does  (in  all  the  statement  now  in  question)  the  precedent  in  Rex  v.  Elwell,  2 
I^i.  Raym.  1514,  8  Ld.  Raym.  360.     The  objection  that  no  evidence  of  an  un- 
lawful entry  appears  to  have  been  given  before  the  Justices,  is  answered  by  the 
former  case  of  Rex  v.  Wilson,  1  A.  &  E.  627.    In  the  incpisition  no  defect  is 
pointed  out.     [Patteson,  J.    I  did  not  mean  to  say,  in  Rex  v.  Oakley,  4  B. 
&  Ad.  814,  that  the  precedent  in  Rex  v.  Elwell,  2  Ld.  Raym.  1514,  3  Ld. 
Baym.  360,  was  good.     How  can  a  magistrate,  by  his  own  view  of  the  detainer, 
know  the  previous  circumstances?    Lord  Denman,  C.  J.     The  view  cannot 
shew  how  the  party  obtained  possession.     In  the  former  case  of  Rex  v.  Wilson,  1 
A  &  E.  627,  we  did  not  decide  that  the  justices  might  properly  convict  upon  their 
own  view  of  the  holding,  but  only  that  a  mandamus  to  set  out  evidence  was  not 
wanted.]    Here  they  do  not  proceed  merely  upon  their  own  view,  but  upon  the 
information  of  the  complainants.     [Patteson,  J.    That  is  mere  assertion; 
then,  because  the  justices  see  the  party  holding  possession,  they  take  it  for  granted 
that  the  statement  is  true.l    The  statute  o  H.  6,  c.  9,  s.  2,  says,  that  wh^re 
*8211  *^°^  ^^^^  make  forcible  entry  into  lands,  '^  or  them  hold  forcibly,  after 
■'  complaint  thereof  made"  to  the  justices  by  the  party  grieved,  the  jus- 
tices shall  put  the  statute  in  execution.     The  object  of  the  statute  was  to  pre- 
vent breaches  of  the  peace;  and  it  is  sufficient  if  the  justices,  after  complaint 
i&ade,  find  the  party  complained  against  holding  with  a  strong  hand  even  what 
he  claims  to  be  lawfully  possessed  of.  .  [Patteson,  J.     Such  a  statute  would 
^  in  &vour  of  trespassers.     Lord  Denman,  C.  J.     If  there  be  evidence  that 
the  party  entered  unlawfully,  the  view  of  the  justices  will  supply  the  fact  of  his 
forcibly  continuing  to  hold :  that  does  no  violence  to  common  sense ;  but  an 
mmense  violence  is  done  to  it  by  saying  that,  upon  complaint  made,  the  mere 
fact  of  a  partv's  defending  his  possession  shall  be  proof  of  an  unlawful  detainer.] 
Still  it  may  be  a'question,  whether  the  complaint  may  not  be  made  without 
^th.    [Lord  Denman,  0.  J.    Where  would  such  proceedings  end?  If  Wilson 
18  now  put  out,  he  may  give  information  to  the  justices  against  the  present 
^mplainants,  and  if  they  are  found  defending  their  possession,  it  may  be  said 
that  that  is  a  forcible  detainer  by  them.]    Justices  present  highways  upon  their 
view;  ^et  they  cannot  know  by  the  view  what  are  highways 3  they  must  have 
other  information.     In  Rex  v.  Oakley,  4  B.  &  Ad.  307,  the  present  objection 
^  not  taken ;  nor  was  any  intimation  eiven  by  the  Court  that  proof  of  an  un- 
ttwful  entry  was  qecessary,  independently  of  the  complaint  laid  Wore  the  ju^ 
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ticesy  or  that  a  conviction  statinff  the  fiMta  as  in  Bex  v.  Elwdl,  2  Ld.  Baym. 
1514,  3  Lord.  Baym.  S60,  would  not  be  approved  of.  In  Be^na  v.  Layton,  1 
Salk.  106,  853,  (see  pages  827,  828,  post,)  the  defendant  was  convicted,  on 
view,  *of  a  forcible  detainer ;  and  on  habeas  corpus,  one  objection  taken  r^A? 
was  ''  that  the  compkint  was  of  a  forcible  entry  and  detainer,  and  here  ^ 
is  no  forcible  entry  at  all ;  and  a  man's  house  is  his  castle,  which  it  is  lawful 
for  him  to  defend  with  force;"  and  the  court  took  time  to  consider.  In  Hawk. 
P.  C.  b.  1,  c.  64,  s.  40,  7th  ed.  (after  stating  that  a  conviction  of  forcible  de- 
tainer is  not  good  unless  a  forcible  entry  be  shewn)  it  is  said,  '^yet  in  Leighton's 
case  it  was  resolved,  that  such  a  forcible  entry  is  sufficiently  set  forth  in  the 
complaint  recited  in  such  conviction."  The  right  of  a  party  to  defend  his  own 
seems  to  be  provided  for  by  8  H.  6,  c.  9,  s.  7,  which  enacts  that  they  who  keep 
their  possessions  with  force  in  lands  whereof  they  or  their  ancestors,  &c.,  have 
continued  their  possessions  by  three  years  or  more,  be  not  endamaged  by  force 
of  the  statute.  Our.  adv,  vvlL 

Lord  DsNMAN,  C.  J.  now  delivered  the  judgment  of  the  Court  as  follows : 
This  is  a  conviction  by  two  justices  of  the  peace,  who  recited  that  Thomas  Bates 
and  John  Stiles  had  complained  to  them  that  John  Wilson  into  the  messuage 
of  them  the  said  Bates  and  Stiles  did  enter,  and  them  the  said  Bates  and  Stiles 
of  the  said  messuages  whereof  they  were  seised  to  them  and  their  heirs,  in  thdr 
demesne  as  of  fee,  unlawfully  ejected,  expelled,  and  amoved,  and  the  said  mes- 
suage from  them  the  said  B.  and  S.,  unlawfully,  with  strong  hand  and  armed 
power,  doth  yet  hold  and  from  them  detain,  against  the  form  of  the  statute; 
whereupon  the  said  B.  and  S.  prayed  the  said  justices  that  a  due  remedy  might 
be  provided  for  them  according  to  the  statute :  which  complaint  and  prayer 
being  heard,  the  said  justices  personally  *came  and  then  found  and  saw  r^os 
the  said  John  Wilson  the  aforesaid  messuage  with  force  and  arms  unlaw-  ^ 
fully,  with  strong  hand  and  armed  power,  detaining,  against  the  form  of  the 
statute,  as  the  said  B.  and  S.  had  complained :  therefore  it  is  considered  that 
the  said  John  Wilson  of  the  detaining  iiforesaid  with  strong  hand,  by  our  own 
proper  view,  is  convicted,  according  to  the  form  of  the  statute ;  whereupon  the 
said  justices  set  upon  him  a  fine  of  5/.,  and  do  cause  him  then  and  there  to  be 
arrested :  and  the  said  J.  W.  being  convicted,  upon  our  own  proper  view,  of  the 
detaining  aforesaid  with  strong  hand  aforesaid,  is,  by  the  said  justices  committed 
to  the  county  gaol,  there  to  abide  until  he  shall  have  paid  the  said  fine. 

Then  follows  an  inquisition,  by  twelve  good  and  lawful  men,  before  the  same 
justices  and  another,  who  say  that  the  said  J.  W.  into  the  said  messuage,  whereof 
B.  and  S.  were  lawfully  and  peaceably  seised  in  fee,  unlawfully  did  enter,  and 
the  said  B.  and  S.  of  the  messuage  aforesaid  unlawfully  ejected,  expelled,  and 
amoved,  and  the  said  messuage  from  the  said  B.  and  S.  unlawfully,  with  strong 
hand  and  armed  power,  did  hold  and  from  them  detain. 

On  the  inquisition  is  indorsed  a  memorandum  of  restitution  made  by  the 
same  three  justices  to  Bates  and  Stiles. 

This  conviction  has  been  questioned  before  us  on  the  ground  that  no  lawful 
entry  is  averred  even  in  the  information,  or  proved  by  evidence,  or  adjudged  by 
the  justices.     And  we  are  of  opinion  that  the  conviction  is  bad  for  these  reasons 
perhaps  for  some  others  also. 

The  justices  have  proceeded  on  the  statute  8  H.  6,  following  up  two  statutes 
of  Richard  2;  the  object  of  '*'which,  according  to  Hawkins,  is  to  pre-  nQOi 
vent  breaches  of  the  peace  by  parties  forcibly  asserting  their  own  rights.  *- 
The  earliest  statute  merely  prohibits  the  ofience  of  forcible  entry  on  pain  of 
imprisonment;  the  second  gives  summary  power  to  the  justices;  the  third 
extends  the  remedy  to  cases  where  the  entry  may  have  been  peaceable,  but  is 
followed  up  by  a  forcible  detainer. 

In  the  case  of  Rex  v.  Oakley,  4  B.  &  Ad.  307,  1  N.  &  M.  58,  we  had  to 
consider  of  a  conviction  precisely  similar  to  the  present,  except  that  it  neither 
averred  an. unlawful  entry  nor  an  unlawful  eiqmlaion;  the  present  convicti^a 
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dleginii^  the  latter  oqIy.  We  all  apeed  (Parkei  J.  indeed  not  without  some 
hesitation)  that,  though  by  the  third  statute  above  mentioned  the  original  entry 
need  not  be  forcible,  it  must  have  been  unlawful,  to  give  the  magistrates  juris- 
diction. We  see  no  reason  now  for  entertaining  a  different  opinion ;  for  other- 
wise the  manifest  consequence  would  be  that  a  party  seized  in  fee  and  unlawfully 
dispossessed,  who  should  afterwards  peaceably  recover  his  possession  and  maintain 
it  by  force,  might  be  ejected,  fined,  and  imprisoned,  by  two  justices.  But  the 
statutes  will  not  be  found  to  invest  them  with  such  a  power.  The  6  Ric.  2,  st. 
1,  c.  8,  ia  in  these  terms :  ^'  the  King  defondeth,  that  none  from  henceforth 
make  any  entry  into  any  lands  and  tenements,  but  in  case  where  entry  is  given 
by  the  law;  and  in  such  case  not  with  strong  hand,"  &c.  ^^  and  if  any  man 
from  henceforih  do  to  the  cantraiy,  and  thereof  be  duly  conmeied,  he  shall  be 
punished,"  &c.  The  15  Ric.  2,  c.  2,  requires  that  the  former  statutes  be  car- 
ried into  effect,  and  further,  that  at  all  times  when  such  forcible  entry  $kaU  be 
*8251  ^"^^f  ^^^  complaint  thereof  come  to  the  justices  of  peace,  they  shall  *ge 
•■  to  the  place,  and  commit  the  offender  to  prison.  The  statute  8  Hen.  6, 
c.  9,  gives  the  like  remedy  in  the  case  there  described.  The  foundation  of  the 
proceeding,  then,  is  not  the  complaint,  but  the  fact ;  a  fact  which  we  think 
should  be  proved  to  the  satisfiiwtion  of  those  who  are  to  exercise  the  power,  and 
appear  on  the  face  of  the  conviction. 

in  what  I  am  reported  to  have  said  in  Bex  v.  Oakley,  4  B.  &  Ad.  311,  it 
appears  that  I  had  thought  the  justices  had  there  adjudged  the  keeping  out  to 
be  unlawful,  and  that  I  held  the  adjudication  bad,  for  want  of  specifying  the 
facts  from  which  its  unlawfulness  was  inferred.  Speaking  for  myself,  I  think 
that  holding  correct,  though  not  necessary  for  deciding  that  case  or  the  present. 
For,  in  the  conviction  before  us,  the  party  interested  is  said  to  have  complained 
(not  even  upon  oath)  that  he  was  expelled :  but  the  justices  heard  no  evidence 
and  came  to  no  other  decision  on  the  fact  than  this,  that  finding  and  seeing  the 
defendant  unlawfully  with  strong  and  armed  force  holding  poaeemon,  '<  it  is 
considered  that  J.  W.,  of  the  detaining  aforesaid  with  strong  hand  by  our  own 
proper  view  ie  convicted:**  he  is  then  sentenced  to  fine  and  imprisonment. 

Now,  it  is  plain  that  the  view  of  the  justices,  though  it  might  embrace  a 
forcible  detainer,  could  give  them  no  information  as  to  its  unlawfulness.    The 
iact,  of  which  they  are  eye  witnesses,  is  in  its  own  nature  indifferent,  as  the 
lable 


rightful  owner,  in  peaceable  possession,  may  be  seen  defending  his  possession 
by  force,  and  would  be  justified  in  so  doing  unless  his  possession  were  unlavrful. 
If  it  were,  that  should  be  proved  to  the  justices  and  adjudged  by  them. 
*8261       *'^  substantial  doubt  of  the  goodness  of  the  conviction  arises  here, 
^  from  its  not  shewing  that  the  party  was  summoned  or  had  the  oppor- 
tunity of  defending  himself  against  the  ex  parte  charge.     Hawkins,  P.  C.  B.  1, 
0. 64,  s.  60,  lays  it  down  that  this  is  necessary  with  reference  to  another  pro- 
vision of  8  Hen.  6.  '^  As  the  justice  is  bound  to  stay  the  award  of  restitution, 
upon  the  defendant's  tendering  a  traverse  of  the  force,  so  it  hath  also  been  said, 
that  he  ought  not  to  make  such  an  award  in  any  case  in  the  defendant's  absence, 
without  calling  him  to  answer  for  himself;  for  it  is  implied  by  natural  justice, 
in  the  constraction  of  all  laws,  that  no  one  ought  to  suffer  any  prejudice  thereby, 
without  having  first  an  opportunity  of  defending  himself."     For  this  he  quotes 
Bavile,  68,  where  Wray,  C.  J.,  speaking  of  his  own  practice  under  8  Hen.  6, 
Kiid,  that  he  never  useth  to  grant  restitution  without  hearing  the  party  indieted. 
Hawkins  cites  alsoAleyn,  78,  where  Bolle,  C.  J.  agreed  that  one  may  be  in- 
dicted for  not  taking  the  oath  of  headborough,  when  duly  appointed,  '<  but  then 
he  ought  to  be  warned  to  appear  before  a  justice  of  peace,  there  to  take  his  oath, 
and  for  want  of  that,"  and  for  another  objection,  the  indictment  was  quashed. 
My  Brother  Parke  observed  in  Bex  t;.  Oakley,  4  B.  &  Ad.  812, 1  Nev.  &  M. 
65,  that,  when  a  complaint  is  made,  the  party  has  the  opportunity  of  traversing 
the  facts,  and  must  he  taken  to  admit  them,  if  he  omit  to  do  so.     But,  in  the 
present  case,  if  not  in  every  similar  case,  the  party  had  no  such  opportunity,  not 
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haraig  been  pnaaent  when  the  complaint  vaA  made.  He  eonid  net  then  InTen e 
the  complaint^  nor  ooald  he  confront  the  witnesses,  for  none  were  examined, 
^nor  was  he  summoned.  Every  thing  is  done  behind  his  back,  till  he  p^gn? 
is  fonnd  and  seen  detaining  the  possession,  whereupon  he  is  arrested  and  ^ 
imprisoned.  When  the  inquisition  is  thereupon  fonnd,  that  may  indeed  he 
traversed  by  the  party :  and,  aocordinff  to  C  J.  Wray,  he  must  be  summoned, 
before  the  award  of  restitution.  The  disadvantage  under  which  he  will  dispute 
the  facts,  if  already  thrown  into  prison,  need  not  be  dwelt  upon,  and  there 
seems  no  stronger  reason  for  summoning  him  in  the  last  stage  to  defend  hia 

iroperty,  than  in  the  first,  when  he  may  be  depriyed  of  his  liberty  and  fined. 

^his  objection  however  is  not  amonff  the  pcHnts  set  down  for  argument,  nor  one 
of  those  on  which  the  judgment  of  the  Oonrt  is  founded. 

The  precedents  and  authorities  were  supposed  to  sanction  the  present  convic- 
tion :  but  they  are  very  scanty;  and  indeed  Layton^s  Case,  1  Salk.  353, may 
a  most  be  said  to  stand  alone.    That  was  a  conviction  b^  the  Lord  Mayor,  for 
a  forcible  detainer,  after  a  forcible  entry,  of  the  Fleet  Prison,  by  which  Layton 
was  fined  100^.  and  imprisoned  quousque.    One  objection  was  that  it  did  not 
negative  three  years'  peaceable  possession;  but  this  was  held  unnecessary,  because 
that  is  matter  of  defence  given  by  a  proviso.     The  Court  also  said  that  the  oon- 
viciion  was  traversable  because  the  party  is  to  be  imprisoned.     But  this  is  no 
authority  for  asserting  that  a  complaint  alone  is  sufficient  to  warrant  a  convic- 
tion ;  and,  if  it  were,  it  would  only  prove  the  conviction  bad  for  want  of  sum- 
moning the  party  to  answer  such  complaint.     With  reeard  to  the  particular 
point  raised  here,  on  which  we  decided  the  King  v.  Oalley,  4  B.  &  Ad.  307, 
1  N.  &  M.  58,  viz.  the  want  of  averring  '*'that  the  defendant's  entry  was  r^gog 
either  forcible  or  illegal,  no  judgment  was  given.     <<  Sir  James  Mon-  '■ 
tague  took  exceptions,''  ''that  die  complaint  was  of  a  forcible  entry  and  de- 
tainer, and  here  is  no  forcible  entry  at  all ;  and  a  man's  house  is  his  castle, 
which  it  is  lawful  for  him  to  defend  with  force.     Curia  advisare  vult."    Thus 
far  the  report.     Mr.  Dealtrv  has  found  the  warrant  for  Layton's  committal  to 
Newgate,  Dearing  date  March  27th,  1705.  The  objection  we  are  now  c<avisidering 
certainly  appears  upon  the  face  of  it,  and  must  have  been  overruled  by  the  great 
authority  of  Holt,  if  this  Court  ultimately  convicted  Layton  by  virtue  of  it.  This 
fact  however  is  not  certain,  nor  very  probable.     For  the  commitment  just  re- 
ferred to  is  undoubtedly  imperfect,  being  for  an  indefinite  period,  and  no  fiae 
being  imposed.     But  we  have  been  furnished  from  the  same  quarter  with  a 
second  commitment,  dated  a  week  later,  and  executed  in  all  probability  when  the 
defects  of  the  first  were  discovered.     In  this  the  Lord  Mayor  says  that  he  has 
fined  the  parties  100^.  each;  but  the  offence,  of  which  on  his  own  view  be  con- 
victs them,  is  that  of  riot  and  forcible  detainer.    This  is  manifestly  the  convic- 
tion reported  by  Salkeld,  on  which  the  Court  took  time  to  consider.    But  the 
records  of  this  Court  farther  show  that  Layton  and  the  others  were  ordered  to 
find  bail  to  answer  an  indictment  preferred  against  them  at  the  Old  Bailey  ses- 
eions  on  the  18th  April,  1705,  for  a  riot  and  assault  in  the  Fleet.     It  docs  not 
l^ppear  that  they  found  bail,  and  in  Easter  Term  of  the  same  year  they  were  com- 
mitted to  the  Marshal.     As  we  find  no  further  record  of  these  proceedings,  they 
probably  were  not  pressed  to  a  legal  decision,  arid  it  remains  at  least  doubtful 
whqther  the  imprisonment  was  upon  the  summary  conviction  or  for  want  of  bail. 
'^'Layton  had  been  warden  of  the  Fleet,  and  forfeited  the  office  in  1699  mi^ 
by  a  judgment  which  was  affirmed  in  Parliament  in  1704.     He  had  \he  ^ 
office  again  granted  to  him  in  January,  1707.     Taken  altogether,  these  circam- 
stances.  wear  the  appearance  of  a  compromise. 

In  Bex  V.  Elwell,  2  Ld.  Raym.  1514,  a  conviction  very  like  the  present  was 
brought  before  the  Court  and  quashed.  The  objection  was  that  imprisonment 
was  awarded  till  fine  paid,  and  no  fine  set.  The  form  of  that  conviction  is 
copied  into  Bum's  Justice  from  the  third  volume  of  Lord  Raymond.  3  Ld- 
Baym.  3&0^  and  waa  contrasted  by  my  brother  Pattesou;  in  Bex  v.  Oakley,  4 
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B.  ft  Ad.  814, 1  Nev.  &  M.  66,  wiA  that  whieb  was  tlien  heU  lad  ott  another 
groQiid.  It  was  thence  inferred  that  he  approved  of  the  form  in  Rex  v.  El- 
well,  2  Ld.  Raym.  1514,  in  eyery  other  partionlar;  bnt  surely  no  mode  of 
argning  can  be  less  jost.  One  fiital  objection  is  sufficient  in  each  of  these 
cases;  and,  in  deciding  Bex  v.  Oakley,  4  B.  ft  Ad.  807,  1  N.  ft  M.  58,  it  was 
not  necessary  to  enter  into  that  now  before  us. 

The  fact  appears  to  be  that  summary  convictions  on  these  statutes  were  at 
all  times  of  n&re  occurrence,  and  that  parties  were  in  the  habit  of  proceeding 
to  obtnn  restitution  by  the  safer  oomrse  of  indictment.  But  for  greater  preci- 
gion  was  required  in  the  form  of  the  indictment  than  is  found  in  this  summary 
conviction :  see  Fitswilliams's  Case,  Cro.  Elis.  915,  Gro.  Jao.  19,  and  many 
other  cases  collected  in  Yiner's  Abridgment,  tit.  Forcible  Entry,  and  in  1 
Hawk.  PI.  Cr.  p.  495,  8th  (Garwood's)  edition. 

Upon  the  whole,  we  think  the  conviction  bad  for  these  reasons,  and  it  follows 
ih*t  the  inquisition  founded  upon  it  must  also  be  quashed. 
*^Q1  *(Thx  GomtT,  however,  being  afterwards  of  opinion,  that  the  inqui- 
•I  sition  could  not  regularly  be  quashed  on  the  present  proceeding,  there 
beinff  no  rule  before  the  Gourt  for  that  purpose,  the  judgment  was  entered  for 
quashing  the  conviction  only).  Gonviction  quashed. 

A  rule  was  obtained  in  Michaelmas  term  1885,  calling  on  the  prosecutors  to 
shew  cause  why  the  inquisition  should  not  be  quashed,  and  a  writ  of  re-restitu- 
tion awarded.  The  motion  was  grounded  upon  affidavits  filed  in  this  case  on 
former  occasions,  by  which  the  following  fiftcts,  among  others,  appeared.  Wil- 
son claimed  the  premises  as  heir  at  law ;  Bates  and  Stiles  under  a  will.  On 
the  28th  of  August,  1832,  they  entered  during  Wilson's  absence,  claiming  to 
take  possession ;  but  on  his  return  they  were  induced  to  depart,  it  being  agreed 
that  a  meeting  should  be  held  for  a  settlement,  if  possible,  of  the  dispute.  On 
the  3d  of  September,  Wilson,  hearing  that  proceedings  were  about  to  be  taken 
against  him  for  a  forcible  detainer,  attended  without  summons  at  the  town  hall 
of  Market  Uarborough,  where  the  magistrates  were  in  the  habit  of  assembling; 
and  an  information  was  then  exhibited  against  him  by  Bates  and  Stiles,  be- 
fore two  justices,  Messrs.  Oriffin  and  Brooke,  for  forcibly  detaining  the  above- 
mentioned  premises.  Witnesses  were  examined  in  support  of  the  information, 
but  the  magistrates  refused  to  allow  Wilson's  attorney  to  cross  examine,  or  to 
produce  witnesses  on  his  behalf,  alleging  that  the  then  proceeding  was  ex  parte. 
The  magistrates  afterwards  proceeded,  with  the  attorney's  clerk  who  attended 
for  Bates  and  Stiles,  to  the  dwelling  house,  part  of  the  premises  in  dispute, 
*8311  ^^®'®  Wilson's  wife  and  '*'£Emiily  then  were,  Wilson  being  absent.  The 
•i  door  waa  fastened ;  but,  on  a  threat  to  break  in,  and  at  the  desire  of  Mr. 
Brooke,  the  wife  opened  it.  The  affidavits  on  Wilson's  part  denied  any  use  of 
force  in  resisting,  or  violent  conduct  afterwards ;  but  on  the  latter  point  there  were 
contradictory  statements.  Wilson  came  upon  the  premises  after  the  magistrates 
had  entered ;  and,  upon  his  saying  that  he  would  not  give  up  the  premises  un- 
less compelled  by  law,  the  magistrates  ordered  a  constable  to  apprehend  him. 
He  then  served  one  of  them  with  the  following  notice.  "  I  do  hereby  give  you 
notice  not  to  trespass  upon  the  premises  in  Market  Harborough,  now  in  my  oc- 
cupation ;  and  further,  as  I  understand  you,  as  a  magistrate,  with  your  asssis- 
tants,  intend  to  enter  upon  the  same  premises,  and  dispossess  me  thereof,  that 
I  traverse  the  force  alleged  to  have  b^n  used  by  me,  touching  the  possession 
of  the  said  premises;  and  that  Messrs.  Stiles  and  Bates,  who  I  hear  claim  title 
thereto,  never  were  in  possession  of  the  said  premises ;  bnt  that  they  intruded 
themselves  thereupon  when  part  of  my  family  and  my  servants  were  in  possession 
of  such  premises,  and  when  I  myself  was  attending  the  funeral  of  my  mother,  and 
stated  that  they  would  use  force  to  turn  me  out;  and  that  I  am  prepared  with 
evidence  to  support  these  facts,  and  now  tender  my  witnesses  to  you  for  exami- 
nation ;  and  that  if,  after  this,  you  dispossess  me,  or  interfere  with  me  in  any 
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respeoty  tonohing  the  possession  of  the  said  premisesi  you  will  do  so  at  year 
peril.    John  Wilson." 

The  magistrates,  about  an  hoar  afterwards,  returned  to  the  town-hall,  where 
Wilson  was  brought  before  them,  in  custody,  and  informed  that  they  had  ooq- 
victed  him,  on  their  view,  of  a  forcible  detainer,  and  had  fined  him  ^5/.,  r«oQo 
and  that,  in  default  of  payment,  he  would  be  committed.  They  refused  *- 
to  hear  any  defence,  stating  that  their  own  view  was  sufficient  ground  for  a 
conviction.  Wilson  proposed  to  enter  into  recognisances  to  try  the  T^idity  of  the 
conviction  and  pay  the  fine  and  costs  if  it  were  confirmed;  but  the  juatieea  r^ 
fused  to  accept  this  offer,  and  made  out  a  warrant  for  Wilson's  commitlaly 
which,  however,  they  permitted  to  remain  in  the  constable's  hands,  unenforced, 
till  the  following  Tuesday,  when  they  said  they  should  again  be  assembled ;  and 
Wilson  was  set  at  liberty,  but  a  sheriff's  officer  was  placed  upon  the  premises. 
On  the  Tuesday,  September  10th,  an  inquisition  was  held  at  the  town-hall, 
before  Mr.  Oriffin,  Mr.  Brooke,  and  a  third  magistrate,  Mr.  Wdtherall,  for  the 
purpose  of  trying  the  traverse  of  the  force  alleged  to  have  been  committed  by 
Wilson.  Upon  this  occasion.  Bates  and  Stiles  produced  the  will  upon  which 
they  relied,  and  adduced  other  evidence,  including  the  conviction  of  Wilson,  all 
of  which  was  objected  to  by  him,  but  was  admitted  by  the  magistrates.  Wilson 
cross-examined,  and  also  called  witnesses  of  his  own  to  negative  the  violence 
imputed  to  him.  The  information,  which  lay  on  the  magistrates'  tables,  and 
was  admitted  by  them  to  be  the  information  and  complaint  upon  which  they 
proceeded,  was  objected  to  on  Wilson's  behalf,  as  not  alleging  an  unlawful 
entry;  but  the  objection  was  overruled.  The  jury  found  Wilson  guilty  of  an 
ille^  detainer  ;(a)  and  the  magistrates  then  turned  his  family  out  of  the 
premises,  and  indorsed  a  memorandum  of  restitution  on  the  inquisition,  1  A.  & 
£.  629.  Bates  *and  Stiles  had  never,  before  these  proceedings,  had  rftooQ 
possession  of  the  premises,  but  they  had  been  occupied  by  Wilson.  'Some  ■- 
statements  were  added,  in  the  affidavits,  on  Wilson's  part,  as  to  his  title,  and 
the  alleged  invalidity  of  the  will.     In  Trinity  term,  1836.(6) 

Sir  W.  W.  FoUeU  showed  cause.  The  judgment  at  first  given  in  this  case, 
when  the  conviction  was  quashed,  that  the  inquisition  should  be  quashed  also, 
was  extrajudicial,  and  ought  not  now  to  have  any  weight.  The  conviction  may 
be  bad,  and  yet  the  inquisition  valid.  The  conviction  was  for  the  purpose  of 
arresting  and  finins;  the  defendant,  under  stats.  15  Rich.  2,  c.  2,  and  8  Eten.  6, 
c.  9,  sects.  1, 2.  That  was  a  proceeding  on  the  8d  of  September  by  two  justices, 
finding  an  entry  and  unlawful  detainer,  on  complaint  and  on  their  own  view. 
The  inquisition  is  wholly  independent  of  the  conviction;  it  is  for  the  purpose 
of  restitution  under  stat.  8  Hen.  6,  c.  9,  sects.  2,  3 ;  it  is  taken  on  the  10th  of 
September,  before  a  jury,  on  examination  of  witnesses  and  hearing  of  the  de- 
fendant ;  and  they  find,  not  only  an  unlawful  detainer,  but  an  unlawful  entry. 
The  finding  of  an  unlawful  entry  is  distinct  from  that  of  an  unlawful  detainer, 
and  might  be  separately  proceeded  upon,  under  sect  3  of  the  statute.  The 
course  taken  here  has  been  regular,  according  to  that  section,  and  authorises  the 
magistrates  to  ffive  restitution,  although  there  may  previously  have  been  an 
insufficient  conviction.  The  authorities  formerly  cited  do  not  affect  this  case. 
Are-restitution  is  prayed;  but  the  granting  of  this  is  not  <<exrigore  juris;*' 
the  power  to  grant  it  is  vested  in  the  court  only  by  an  equitable  "^con-  ptooi 
strnction  of  the  statutes,  and  is  never  exercised  but  when,  upon  a  con-  *- 
sideration  of  the  whole  circumstances,  the  defendant  appears  to  have  some  right 
to  the  tenements;  1  Buss,  on  Crimes,  293.  Where  the  first  restitution  was 
tortious,  re-restitution  is  to  be  granted  of  right;  otherwise  it  is  discretionarv ; 
Bex  V.  Harris,  1  Ld.  Baym.  482.  (He  then  commented  on  the  fiusts  of  the 
present  case,  with  reference  to  this  point.) 


For  the  inquisition,  as  returned  to  the  cerUorarif  see  note  (a),  p.  817. 

May  26th.    Before  Lord  Denman,  C.  J.,  LUtledaie,  Pattesoui  and  Coleridge,  Jj. 
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^  JSllf  oontri.    It  mm  dearly  the  opinion  of  the  ooort,  upon  the  fonner  deoi- 
moQ  in  this  case,  that  the  inquisition  ought  to  be  quashed  with  the  conviction ; 
their  refraining  so  to  quash  it  was  upon  a  point  of  practice,  it  being  suggested 
that,  on  the  concilium,  the  inquisition  was  not  before  them  for  this  purpose. 
The  inquisition  was,  in  fact,  merely  ancillary.    It  arose  upon  the  trayerse  of 
the  force,  tendered  by  Wilson  at  the  time  of  the  conviction.    The  affidavits 
clearly  trace  the  connection  of  the  two  proceedings.    That  which  is  called  a 
oonviction  in  this  case  is  not  to  be  considered,  with  reference  to  practice,  like 
the  summary  convictions  now  in  use.     When  the  statute  of  Hen.  6  was  passed, 
the  power  of  justices  to  convict  out  of  sessions  on  evidence  had  not  been  estab- 
lished, nor  was  it  clearly  so  till  after  the  stat.  83  H.  8,  c.  6, 1  Paley  on  Con- 
victions, Introduction,  p.  zxix.  2d  ed.     Until  that  power  was  established,  jus- 
tioes  out  of  sessions  could  convict  only  on  confession  or  on  view,  and  their 
oonviction  on  view  was  traversable.    The  difficulty  as  to  Begina  v.  Layton,  1 
Salk.  106,  358,  has  arisen  from  the  conviction  being  dealt  with  upon  the  same 
*8351     Pi^^'^pl^B  ^  ^  modem  summary  conviction.    The  *Lord  Mavor  there 
-'     had  convicted  on  his  view,  reciting  a  complaint  made  before  him  of  a 
forcible  entry,  and  that  was  not  traversed.    And,  as  it  appeared  I^  the  finding 
in  the  conviction  that  there  had  been  a  valid  complaint,  and  no  traverse  was 
taken  on  that  finding,  the  conviction  was  ultimatelv  affirmed,  Queen  v.  Leigh- 
ton,  Fortesc.  Rep.  173  (Mich.  T.  7  Ann) ;  though,  in  the  judgment  of  wis 
court  on  quashing  the  present  conviction,  it-was  conjectured  that  no  decision 
had  taken  pkce.     The  inquisition,  then,  in  this  case,  though  it  appears  a  sub- 
stantive proceeding,  is  merely  a  kind  of  issue,  arising  out  of  the  conviction,  for 
the  trial  of  a  fact  there  suggested,  and  which  the  defendant  wishes  to  dispute. 
The  affidavits  show  how  it  originated.     But,  further,  if  the  inquisition  be  an 
independent  proceeding,  it  is  defective  on  the  face  of  it,  inasmuch  as  it  does  not 
state  a  complaint  made.    The  words  of  8  Hen.  6,  c.  9,  s.  2,  ''That  from  hence- 
forth where  any  doth  make  any  forcible  entrv  in  lands  and  tenements,  or  other 
possessions,  or  them  hold  forcibly,  after  complaint  thereof  made  within  the  same 
coQDty  where  such  entry  is  made,  to  the  justices  of  peaoe,  or  to  one  of  them,  by 
the  party  grieved,"  extend  both  to  the  proceeding  by  conviction  next  referred 
to,  and  to  that  hj  inquisition,  directed  by  the  following  section.    Neither  pro- 
oeeding  is  to  originate  with  the  justices ;  each  must  be  grounded  on  a  complaint. 
[Pattesoh,  J.     Has  the  jury  upon  ihe  inquisition  anything  to  do  with  the 
complaint?]    It  is  necessary,  to  give  jurisdiction  under  the  statute,  and  ought 
therefore  to  be  stated,  to  show  that  the  statute  has  been  regularly  pursued. 
*S361     '^^^  ^  analogous  to  the  rule  now  prevailing  as  to  summary  *convio- 
-*     tions.    If  the  jurisdiction  do  not  appear,  the  conviction  is  bad,  and 
cannot  be  helped  by  affidavit.     It  is  true  that  the  complaint  is  no  part  of  the 
finding  of  the  jury;  but  the  justices  return,  with  the  inquisition,  a  memorandnm 
in  the  nature  of  a  caption,  and  that  ought  to  state  the  matter  necessary  to  give 
jurisdiction.     [Littledalb,  J.    It  seems  by  thi  inouisition  that  they  profess 
to  act  merely  on  their  own  authority.     Looking  at  the  inquisition  and  at  the 
statute,  I  bcffin  to  think  that  the  proceedinff  is  defective  as  yon  say.    At  first 
I  thought  that  the  inquisition  was  perfect  in  itself.]    As  to  re*restitntion,  it 
may  be  admitted  that  the  law  is  as  stated  in  1  Buss,  on  Crimes,  298,  from 
Hawk.  PI.  Cr.  Book  1,  c.  64,  s.  65.    But  here  the  equity  is  with  the  defendant. 
(He  then  commented  on  the  affidavits  as  to  this  point.) 

Sir  jV.  W.  FitUeU.  In  2  Bum's  Justice,  tit.  Forcible  Entry  and  Detainer,  s. 
YI,  (page  798,  <26th  edit.)  s.  Y.  p.  230,  od.  1836,)  it  said  {upon  the  words 
« complaint  by  the  party  grieved,")  <<Yet  these  words  do  not  enforce  any 
necessity  of  such  a  complaint ;  for  it  is  holden,  that  the  justice  may  and  ought 
to  proceed  upon  anv  information  or  knowledge  thereof  whatsoever,  though  no 
complaint  at  all  be  brought  unto  him  by  any  party  grieved  thereby;''  and  Lam- 
bard  147,  (Eirenarcha,  book  II.,  c.  4,  p.  147,  (1619,)  is  cited.    And  the  form 
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('No.  9.)  of  an  inquSsitioo,  under  tbe  same  hcadi  says  nothing  of  a  eom- 
plaint.  Cur.  adv.  vnit. 

Lord  Dekbiak^  G.  J.  in  the  same  term  (Jane  18th)  delivered  the  judgment 
of  the  Court 

*In  this  case,  which  has  been  before  the  Oourt  on  a  former  oecasion,  r«QQ- 
we  are  moved  to  quash  an  inquisition,  and  award  a  writ  of  re-restitution,  ^  ' 
in  pursuance  of  our  former  judgment,  which  set  aside  the  conviction  of  the 
defendant  by  magistrates  for  the  offence  of  a  forcible  entry,  and  in  which  we 
expressed  an  opinion  that  the  inquisition  founded  upon  it  must  also  be  set  aside. 
The  grounds  of  that  judgment  were  fully  stated  and  have  not  been  questioned 
in  the  argument  on  this  rule;  but  it  was  said  that,  however  defective  the  oon- 
viotion,  the  inquisition,  being  the  act  of  a  jury  regularly  brought  together,  and 
the  result  of  an  examination  of  witnesses  at  which  both  parties  assisted,  ought 
not  to  be  set  aside.  We  are  however  of  opinion,  that  as  the  inquisition  was 
founded  on  the  conviction,  which  turns  out  to  be  a  complete  nullity,  for  reasons 
which  it  is  unnecessary  now  to  repeat,  the  inquisition  also  is  a  proceeding 
without  any  warrant  of  law,  and  must  be  set  aside.  Whether  it  may  have  any 
effect  as  evidence  in  other  controversies  between  the  parties,  we  need  not  con* 
aider  now.  But,  indeed,  the  inquisition  is  in  every  other  respect  wholly 
inoperative,  its  use  being  to  give  effect  to  a  conviction,  which  is  of  course  im» 
possible  where  the  conviction  itself  is  void.  If  it  could  be  permitted  to  stand 
as  a  part  of  the  proceedings,  it  would  appear  to  justify  the  transfer  of  the  pos- 
session worked  bv  the  conviction,  when  the  conviction  itself  is  given  up  as 
indefensible,  which  cannot  be  permitted.  And  the  inquisition,  if  taken  by  itself 
without  reference  to  the  conviction,  is  in  itself  defective,  inasmuch  as  it  does  not 
shew  that  any  complaint  had  been  made,  nor  by  what  authority  or  on  what 
account  the  jury  was  summoned. 

But  the  defendant  would  gain  nothing  by  our  judgment,  ^f  we  should  ptegog 
merely  deckre  the  prooeedings  null :  another  step  is  necessaiy  on  the  ■- 
part  of  the  Court,  in  order  that  full  justice  may  be  done  him. 

If  we  allow  him  to  remain  dispossessed  of  the  premises  held  before,  full 
effoct  will  be  given  to  an  act  which  we  have  pronounced  wrongful. 

A  writ  of  re-restitution  is  prayed,  to  prevent  this  consequence;  and  the 
oriffittal  complainant  has  stated  his  objections  to  our  awarding  that  writ.  On 
looking  into  the  authorities,(a)  we  find  that  the  Court  has  been  in  the  habit  of 
awarding  that  writ,  when  it  has  quashed  the  conviction  for*  forcible  entry; 
otherwise  the  whole  proceeding  here  would  be  nugatory;  and  the  practice  is 
^accordingly  said  to  have  erown  out  of  an  equitable  construction  of  the  statutes. 

It  has  l>een  said  that  the  Court  will  not  do  this  unless  the  party  unlawfully 
dispossessed  should  appear  to  have  title  to  the  premises, — a  most  inconvenient 
inqfury  upon  affidavit,  and  a  course  full  of  danger  to  the  public  peace,  as  pro- 
tecting the  execution  of  an  unlawful  sentence.  But  in  Rex  v.  Jones,  1  Stra. 
474,  the  Court  declared,  even  where  the  conviction  was  quashed  for  a  merely 
teehnieal  error,  and  the  lease  of  the  dispossessed  person  had  expired  during  the 
litigation,  '<  that  they  had  no  discretionary  power  in  the  case,  but  were  bound 
to  award  restitution  on  quashing  the  conviction. 

This  rule  therefore  for  quashing  the  inquisition  must  be  made  absolute,  and 
re^testitution  will  also  be  awarded.  Rule  accordingly. 

(a)  1  Hawk.  P.  C.  B.  1,  c.  64,  a.  65,  66.  13  Yin.  Abr.  392,  tit.  Forcible  Entry  and  De- 
tainer, 0.    Bm.  Abr.  Forcible  Kntiy  and  Detainer  (G),  vol.  iii.  p.  725  (7th  ed.). 
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*FAKLEY  and  Others,  Executors,  against  JOHN  WIXiLIAM  BRI- 
ANT  and  others.     Wednesday,  June  17. 

1.  B.,  as  surety  for  J.,  became  party  to  an  indenture  whereby  A.  leased  land  to  J.,  at  a 
rent  payable  by  J.,  for  a  term  determinable  on  A.'s  death ;  and  B.  and  J.  covenanted 
jointly  and  severally  for  themselves  and  their  heirs  that  B.  and  J.,  or  one  of  them,  or 
their  heirs,  executors,  Ac,  should  pay  the  rent  reserved,  and  also  a  farther  rent,  as 
liquidated  danages,  if  the  land  were  farmed  contraij  to  the  covenants  of  the  lease. 
Afler  B.'s  death,  rents  of  both  kinds  became  due:  Held,  that  B^'s  devisees  were  not 
liable,  under  stat  3  &  4  W.  A  M.  c.  14,  to  an  action  of  debt  for  any  of  the  sum  due. 

2.  In  the  above  action,  the  declaration  stated  that,  during  the  term,  to  wit,  Ist  of  August, 
1823,  B.  died,  and  that  the  rents  became  due  on  days  named,  which  appeared  by  the 
dates,  but  were  not  alleged,  to  be  later  than  that  day.  Plea,  that  B.  died  before  any 
part  of  the  debt  became  due,  ooBclnding  to  the  eourt.  On  special  demurrer  to  the 
plea,  for  not  traversing  or  denying,  or  confessing  and  avoiding,  and  for  putting  in  issue 
matter  of  law :  Held,  Uiat  if  the  declaration  did  not  show  a  debt  in  B.'s  lifetime,  it  was 
bad ;  and  that,  if  It  did,  the  plea  traversed  it;  and  that  the  conclusion  to  the  Court,  if 
bad  at  all,  should  have  been  specially  objected  to  by  the  demurrer. 

3.  In  order  to  indoce  the  ceurt  to  exempt  an  executor,  who  has  failed  in  an  action  brought 
by  him  in  that  character,  from  costs,  under  stat.  3  &  4  W.  4,  c.  42,  s.  31,  it  is  not  soffi* 
cient  that  the  action  has  been  brought  bona  fide,  under  counsel's  advice,  and  that  it 
has  been  defeated  on  a  difficult  point  of  law,  unless  there  be  improper  conduct  on  the 
part  of  the  defendant.  TTnnecessary  prolixity  in  the  pleadings  is  not  such  conduct. 
Vor  omitting  to  give  the  plaintiff  information  which  might  have  prevented  his  pro- 
ceeding with  the  action,  if  the  plaintiff  did  not  apply  for  the  information. 

Debt,  by  the  executors  and  executrix  of  Sir  Thomas  Huesej  Apreeoe,  Bsrt., 
against  John  William  Briaat,  heir  of  John  Briant,  and  Mary  Briant,  William 
Henry  Briant,  and  Charles  BriajDt,  surviring  deyiseea  of  John  Briant,  of  divers 
lands,  &c.  of  John  Briant. 

The  first  count  of  the  declaration  (dated  21st  of  December,  1882)  stated  that, 
in  the  lifetime  of  Sir  T.  H.  Apreeoe,  to  wit,  29th  of  September,  1819,  by  in- 
dentuie  between  Sir  T.  H.  Apreece  of  the  first  part,  John  Bobert  Jenkins  of 
the  second  piffty  and  the  said  John  Briant,  as  surety  for  J.  B.  Jenkins,  of  ihe 
third  part,  the  date  whereof  is  a  certain  &g.,  to  wit,  the  day  and  year  last  afore- 
said. Sir  T.  H.  Apreece  demised  to  Jenkins  certain  messuages  and  lands  for 
fourteen  years  from  the  date,  if  Sir  T.  H.  Apreeoe  should  so  long  Uve^  at  a 
yearly  rent  of  590^.,  payable  quarterly,  and  also  at  certain  further  rents  for 
^8401  ^^  '^^''^  which  Jenkins  should  use  ^n.  certain  ways  respeotiyely  in  the 
-^  indenture  specified,  and  a  further  rent  for  e^ery  acre  husbanded  contra- 
ry to  the  covenants  in  the  indenture  afterwards  contained ;  which  further  rents 
it  was  thereby  declared  and  agreed,  should  be  deemed,  and  taken,  and  be  paid 
as  and  for  liquidated  sums  by  way  of  settled  damages,  and  not  hj  way 
of  nomine  pcsnso  or  in  terror^n:  and  J.  R.  Jenkins  and  John  Briant, 
for  themselves,  jointly  and  severally,  and  for  their  several  and  respective 
heirs,  executors,  administrators,  ana  assigns,  did  covMiant,  &o.,  with  Sir 
T.  H.  Apreeoe  and  his  assiffus,  that  J.  R.  Jenkins  and  John  Briant, 
or  some  or  one  of  them,  or  their  heirs,  executors,  administrators,  or  assigns 
should  pay  the  said  rent  of  590^.,  and  such  further  rents  as  should  beoome 
due;  and  also  that  J.  R.  Jenkins  should  &rm  the  Und  in  a  husbandlike  man- 
ner, and  should  not  sow,  &c.  (as  in  the  indenture  particularised).  The  declara- 
tion then  stated  that  aflkerwards,  to  wit,  27th  of  May,  1888,  Sir  T.  H.  Apreece 
died,  and  that,  during  the  term  and  in  the  lifetime  of  Sir  T.  H.  Apreece,  to 
wit,  25th  of  December,  1882,  a  large  sum,  &o.,  to  wit,  2951.,  for  rent  for  two 
quarters  became  due  and  still  is  unpaid.  The  declaration  then  stated  different 
breaches  by  Jenkins  of  covenants  as  to  fturming,  and  that  further  rents  thereby 
became  due,  amounting  on  the  whole,  on  25th  of  December,  1882,  to  iTlarge 
sum,  &c.,  to  wit,  Ac.,  which  is  still  unpaid }  and  the  dedaiation  also  set  forth 
other  breaches  of  the  same  kind,  by  which  farther  rentSy  amounting  on  26th  of 
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December,  1882,  to  large  sums,  to  wit,  &o.,  became  due  and  are  still  impaid: 
averment  that,  after  the  making  of  the  indenture  and  daring  the  oontiniianoe  of 
the  term,  to  wit,  let  of  August,  1823,  John  Briant  died,  having  by  his  last  will 
and  testament  *duij  executed  and  attested  to  pass  real  estates,  and  r*Q  n 
bearing  a  certain  date,  to  wit,  19th  of  November,  1822,  devised  certun  '- 
lands,  &o.,  to  the  defendants,  Mary  Briant,  William  Henrr  Briant,  and  Charles 
Briant,  and  to  one  William  Back,  since  deceased,  which  lands  and  tenements 
the  said  John  Briant  had  power  so  to  dispose  of. 

The  second  count  averred  only  breaches  of  the  covenants  as  to  cnltivaUoli, 
whereby,  afterwards,  to  wit,  29th  of  September,  1832,  a  large  snm  of  monej, 
to  wit,  &o.,  for  further  rents,  became  due  and  is  still  unpaid. 

The  four  defendants  all  pleaded  separately. 

Mary  Briant  pleaded  i 

First,  that  the  indenture  in  the  seeond  count  is  not  the  deed  of  John 
Briant. 

Secondly,  after  setting  out  on  oyer  the  indenture  in  the  first  count,  that  Sir 
T.  H.  Apreece,  in  his  lifetime,  and  at  the  time  of  his  death,  was  not  a  creditor 
of  John  Briant,  having  a  just  debt  due  and  owing  to  him  the  said  T.  H. 
Apreeee,  upon  or  by  virtue  of  any  bond  or  other  speciality  within  the  meaning 
of  the  statute  in  such  case,  &c. :  verification. 

Thirdly,  as  to  the  first  count,  that,  befbre  any  part  of  the  said  debt  in  the 
said  first  count  mentioned  accrued  due,  as  in  that  count  mentioned,  and  in  the 
lifetime  of  the  said  Sir  T.  H.  Apreece,  the  said  John  Briant  died :  verification. 

Fourthly,  fifthly,  sixthly,  and  seventhly  (to  the  same  count),  traversing  dif- 
ferent breaches  by  Jenkins. 

Eighthly,  to  the  same  count,  that,  by  the  last  will  and  testament  of  John 
Briant,  he  gave,  &c.  (mentioning  several  devisees  besides  the  defendants),  and 
that  the  several  devisees  are  still  living  and  have  not  renounced,  &c. 

^Ninthly,  to  the  same  count,  that  the  defendant  had  no  lands  by  de-  1^042 
vise,  except  certain  premises  in  Essex  and  Middlesex:  that  the  former  *- 
had  been  sold,  and  the  proceeds  applied  to  satisfy  a  bond  debt  of  the  devisor; 
and  that  the  latter  had  been  taken  by  the  directors  of  the  St.  Katharine  Docks 
Company  (under  stat.  6  O.  4,  c.  cv.,  local  and  personal,  public),  for  a  sum  as- 
sessed by  a  jury,  which  had  been  paid  into  the  bank  to  the  account  of  the  Ao- 
countant^necal  of  the  Court  of  Exchequer,  and  invested  in  3  per  cent  con- 
Bohi.         ^ 

Tenthly,  to  the  same  count,  that,,  after  the  making  of  the  indenture,  and  the 
death  of  John  Briant,  and  in  the  lifetime  of  Sir  T.  H.  Apreece,  by  indenture 
dated  Ist  of  January,  1826>  made  between  Sir  T.  H.  Apreece  of  the  one  part, 
J.  &  Jenkins  of  the  second  part,  and  the  defendant  Mary  Briant  and  W.  Back 
of  the  third  part,  the  rent  mentioned  in  the  indenture  of  lease  was  reduced,  and 
the  option  of  determining  the  term  seleased,  and  the  provisions  of  the  lease  in 
other  respects  altered. 

Eleventhly,  to  the  same  count,  that,  by  a  certain  other  indenture,  dated  9th 
of  January,  1833^  between  J.  B.  Jenkins  of  the  first  part,  Mary  Briant  of  the 
seeond  pait,  and  Sir  T.  H.  Apreece  of  the  third  part,  the  residue  of  the  term 
was  surrendered  to  Sir  T.  H.  Apreece. 

The  defendant  William  Henry  Briani  pleaded  the  twelve  following  pleas,  and 
the  same  were  also  pleaded  severally  by  Charles  Briant 

The  first  eight  were  the  same  respectively  as  the  first  eight  pleaded  by  Maiy 
Briant 

The  ninth  was  a  plea  corresponding  to  the  ninth  of  Mary  Briant,  mutatis 
mutandis. 

*The  tenth  and  eleventh  pleas  were  the  same  as  the  tenth  and  1-4,043 
elevtoth  pleas  of  Mary  Briant.  l 

The  twelfth  plea  was  a  plea  of  a  bankruptcy  by  each  defendant 

John  William  Briant  pleaded : 
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FiiBt^  like  Mary  Briant's  fint  plea. 

Seoondly,  after  setting  oat  on  oyer  the  indentores  in  the  first  eoont^  that  he 
took  nothing  by  desoent  from  the  said  John  Briant. 

Thirdly,  like  Mary  Briant's  seeond  plea,  bnt  without  oyer. 

Fourthly,  like  Mary  Briant's  third  plea. 

Fifthly,  sixthly,  seventhly,  and  eightly,  like  Mary  Briant's  fourth,  fifth, 
sixth,  and  seventh  pleas  respectively. 

Ninthly,  like  Mary  Briant's  tenth  plea. 

Tenthly,  like  Mary  Briant's  eleventh  plea. 

Issue  was  joined  on  the  first,  fourth,  fifth,  sixth,  and  seventh  pleas  of  Mary 
Briant,  William  Henry  Briant  and  Charles  Briant,  on  the  twelfth  plea  of  Wil- 
liam Henry  Briant  and  Charles  Briant,  and  on  the  first,  second,  fifth,  sixth, 
seventh,  and  eighth  pleas  of  John  William  Briant. 

The  plaintifib  demurred  to  the  seeond,  third,  eighth,  and  eleventh  pleas  of 
Mary  Briant,  William  Henry  Briant,  and  Charles  Briant,  and  to  the  third, 
fourth,  and  tenth  pleas  of  John  William  Briant. 

On  the  ninth  plea  of  Mary  Briant,  William  Henry  Briant,  and  Charles 
Briant,  the  plainti£fs  prayed  judgment,  &c.,  to  be  levied  upon  the  lands,  &o.,  of 
John  Briant,  which  should  or  might  thereafter  come  to  those  defendants 
respectively,  as  devisees  of  the  said  John  Briant,  in  case  judgment  should  be 
given  against  them  on  their  other  pleas. 

ncQAA-y  *To  the  tenth  pleas  of  Mary  Briant,  William  Henry  Briant,  and 
^  Charles  Briant,  and  to  the  ninth  plea  of  John  William  Briant,  the  plain- 
tiff replied,  that  the  deed  was  executed  by  Sir  T.  H.  Apreece  on  the  5th  of 
October,  1882,  and  that  no  dav  or  month  was  therein  mentioned  by  way  of  date, 
with  a  special  traverse  of  the  deed  being  executed  at  the  time  mentioned  in  the 
plea,  concluding  to  the  country. 

The  defendants  joined  severallv  in  demurrer. 

All  the  demurrers  were  special.  The  Court  pronounced  its  judgment  only 
atk  the  demurrer  to  the  third  plea  of  Mary  Briant.  The  causes  assigned  in  that 
demurrer  were,  that  the  said  plea  was  defective,  as  it  did  not  consbt  of  matter 
of  fact,  but  of  argument  and  Ic^  inference  only ;  that  the  plea  neither  traversed 
nor  denied,  nor  confessed  and  avoided,  the  causes  of  action }  and  that  it  put 
in  issue  matter  of  law ;  also,  that  it  was  no  answer  to  the  action. 

In  Easter  term  las^  Friday,  May  lst,(a)  the  demurrers  to  the  second  and 
third  pleas  of  Mary  Briant  were  argued.    The  Court  having  confined  its  judg- 
ment to  the  third  plea,  the  arguments  on  the  second  are  omitted. 
Ste^ienf  Seijt.  in  support  of  the  demurrer. 

I.  Upon  the  demurrer  to  the  third  plea,  the  substantial  question  is,  whether, 
under  st.  8  &  4  W.  &  M.  c.  14,  s.  8,  the  death  of  John  JBriant  prevents  the 
plaintiff  from  recovering.  On  this  record,  it  must  certainly  be  taken  that  he 
died  before  any  of  the  breaches  occurred.  But  neither  the  intent  nor  the 
*8451  ^^^^^  ^^  ^^  '''statute  confines  the  remedy  to  cases  where  the  debt  becomes 
^  payable  in  the  lifetime  of  a  covenantor  or  obligee.  It  is  true  that  the 
first  three  sections  speak  of  creditors;  but  the  whole  context  shows  that  the 
word  fs  used  so  as  to  include  this  case.  The  evil  pointed  at  in  the  re- 
cital, in  the  first  section,  is  that  persons  have  <<by  bonds  or  other  specialties 
bound  themselves  and  their  heirs,  and  have  afterwards  died  seised  in  fee  simple 
of  and  in  manors,  &c.,"  <<  or  had  power  or  authority  to  dispose  of  or  charge  the 
same  by  their  wills,"  and  have,  <<to  the  deftauding  of  such  their  creditors,  de- 
vised the  same,  or  disposed  thereof,  in  such  manner  as  such  creditors  have 
lost  their  said  debts."  The  creditors  here  spoken  of  are,  therefore,  parties  in 
favour  of  whom  the  bond  or  specialty  is  made.  Sect.  2,  makes  wills  fraudulent 
and  void  as  against  such  crtditon  as  aforesaid ;  and  sect.  8,  ffives  to  every  tueh 
creditor  an  action  of  debt  against  the  heir  and  devisees  joinUy.  The  creditors 
here  meant  are  such  persons  as,  by  virtue  of  the  bond  or  instrument,  ultimately 

(a)  Before  Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
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become  oreditore.  It  is  not  essential  to  the  sektioA  of  creditor  and  debtor  that 
money  sboold  be  payable  during  the  lives  of  the  parties.  Snoh  a  relation  may 
exist  before  anything  be  actually  payable,  as  in  the  case  of  a  debitom  in  pro- 
senti  solvendum  in  nituro.  The  policy  of  the  atatute  is  to  prevent  owners  of 
lands  from  phicing  their  land  out  of  the  reach  of  the  liability  arimng  npon  their 
own  deeds ;  which,  within  both  the  statutable  and  the  moral  sense,  w  a  fraud. 
[LiTTLEDALEy  J.  An  executor  may  pay  simple  contract  debts,  though  his  tes- 
tator be  under  a  covenant,  if  the  covenant  has  not  been  broken.]  For  the  pur- 
pose of  the  present  argument,  it  is  sufficient  that  he  cannot  do  so  if  he  have 
^notice  of  a  breach  of  covenant  subsequent  to  the  testator^s  death.  That  poifi 
shows  that  such  a  breach  creates  a  debt  from  the  testator.  In  Wilson  ^ 
t;.  Knubley,  7  East,  128,  it  was  held  that  covenant  would  not  lie  against  a  de- 
visee for  breaches  in  the  testator's  lifetime,  the  statute  mentioning  only  debt. 
That  was  an  instance  of  the  mischief  arising  from  a  narrow  interpretation  of  the 
statute ;  and  it  led  to  the  enacting  of  stat.  11  O.  4,  and  1  W.  4,  c.  47,  s.  3,(a) 
which  gave  the  action  of  covenant  also. 

The  new  aot  may  be  taken  as  a  legislative  declaration  of  the  intent  of  the 
former  act,  so  far  as  the  f<»rm  of  action  is  not  eoncemed ;  and  here  the  form  of 
aeti(Hi  is  not  concerned,  for  debt  is  unquestionlkMy  a  proper  form  of  action  on  this 
specialty.  Now,  in  sect.  2,  of  the  new  act,  the  legislature,  in  dechuing  against 
what  parties  the  will  is  to  be  fraudulent  and  void,  does  not  ^as  in  the  earlier 
act)  use  the  word  creditor,  but  only  mentions  such  persons  with  whom  the  de- 
visor ^'  shall  have  entered  into  any  bond,  covenant,  or  other  specialty  binding 
his,  her,  or  their  heirs."  Then  sect.  8  enaots,  that  '<  mtch  creditor"  diall  have 
his  action  of  debt  and  covenant  Thus,  in  the  later  act^  creditors  are  generally 
persons  with  whom  the  spedalty  is  entered  into :  that  mast  therefore  be  the 
meaning  of  the  term  in  the  earlier  act,  since  the  latter  act  was  not  meant  to  in- 
troduce any  change  as  to  the  parties  benefited.  **  Creditor"  is  used  in  the 
same  sense  as  covenantee  or  obligee.  If  the  meaning  were  so  oonfined  as  must 
be  contended  on  the  other  side,  it  would  have  been  easy,  in  die  earlier  act,  to 
say,  ^^  where  any  pezson  shall  die,  owing  such  money." 

*One  test  of  the  applicability  of  stat  3  &  4  W.  &  M.  c.  14,  is,  whe-  ptg^y 
ther  the  heir  could  be  sued  alone  at  common  law ;  for  the  intention  was  >- 
to  extend  the  previous  liability  of  the  heir  to  the  devisee.  Now  in  14  Yin.  Abr. 
238,  Heir  (A.)  pi.  1,  it  is  said,  <<If  A.  grant  for  him  and  his  hem  to  B.  for 
years,  or,  &c.,  an  annuity  to  have  to  him  after  the  death  of  A.  the  grantor, 
thoagh  A.  himself  could  never  be  charged  upon  this  grant,  inasmuch  as  it  is  to 
be  paid  aflter  his  death,  yet,  inasmuch  as  he  binds  himself  and  his  heirs,  his 
heir  shall  be  charged  if  he  has  assets,  as  well  as  where  a  man  binds  himself  and 
his  heirs  by  oblig^ion  to  pay  money  after  his  death."  That  goes  much  b^ond 
the  present  case ;  ^or  there  the  obligee  could  in  no  event  have  been  liable  in  hia 
lifetime.  In  Flasket  v,  Beeby,  4  East,  485,  it  was  contended  that  an  in&nt 
devisee  might  pray  that  the  parol  might  demur,  on  the  ground  that  the  intent 
of  the  statute  was  to  place  the  heir  and  devisee  on  the  same  footing;  but  the 
court  held  that  the  privilege  of  the  heir  was  peculiar,  originating  in  the  situation 
in  which  the  feudal  law  of  tenure  placed  him,  with  regard  to  his  land,  during 
his  infancy.  But  the  liability  to  the  specialty  debts  of  the  ancestor,  does  not 
rest  upon  any  feudal  privilege :  that  case,  therefore,  affords  no  ground  for  dis- 
tinguishing, in  the  present  question,  between  the  heir  and  the  devisee. 

Another  test  is,  whetiier  the  executor  could  retain,  if  he  were  himself  tho 
covenantee ;  for  that  would  depend  upon  his  claim  constituting,  or  not,  a  debt 
from  the  testator.  Now  he  could  so  retain ;  Plumer  v,  Marchant,  3  Bur.  1380. 
There  the  testator  had  covenanted  that  he  by  will,  or  *his  executors  or  pi^o^g 
administrators  within  six  months  after  his  death,  should  pay  to  the  de-  *- 

(a)  Which  (sect.  1)  is  not  applicable  to  the  case  of  persons  dying  before  the  passliig  of 
the  act,  16th  Jaly,  1830. 
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fendaat  7001  The  defendanty  haying  become  administrator  to  the  oorenaotor, 
claimed  to  retain  the  700^.  In  the  argnment  against  the  daim^  it  was  nrged 
that  it  was  not  << a  debt  in  the  testator;  bnt  the  court  allowed  the  claim. 

In  Ex  parte  Tindal  (a)  a  party  covenanted  to  cause  to  be  paid  4000^.,  within 
iwdye  months  after  his  decease^  to  his  wife's  trustees,  the  annual  produce  to  go 
to  her  for  life,  in  case  she  sunrived  him.  The  covenantor  having  afiterwaras 
become  bankrupt  in  his  wife's  lifetime,  the  wife's  trustees  claimed  to  prove 
under  stat.  6  G.  4,  c.  16,  s.  56 ;  and  one  question,  as  stated  by  Tindal,  C.  J., 
in  delivering  judgment,  was,  whether  the  teinkrupt  had,  before  the  commission 
issued,  ''  contracted  any  debt  payable  upon  a  contingency"  which  had  not  hap- 
pened before  the  issuinff  of  the  commission ;  and  it  was  held  by  Lord  Brousham, 
C,  Tindal,  C.  J.,  and  littled^e,  J.,  that  the  demand  was  proveable.  There 
the  husband  himself  could  not  have  been  called  on  to  pay  in  his  lifetime :  and 
there  was  no  reason  for  holding  that  he  had  contracted  a  debt,  which  would  not 
be  good  in  the  present  case.  In  WestfiUing  v,  West&ling,  8  Atk.  466,  Lord 
Haniwicke  expressed  himself  against  giving  a  limited  construction  to  the  statute, 
as  being  made  for  preventiuff  fraud.  It  luis  often  been  said  that  early  statutes 
are  more  loosely  worded,  and  should  receive  a  more  liberal  construction,  than 
moAQ-i  modem  ones.(&)  A  strong  instance  *of  this  mode  of  interpreting  statutes 
-^  is  the  construction  put  upon  stat  8  &  9  W.  8,  c.  11,  s.  8,  where  the  word 
**  may"  has  been  construed  as  if  it  were  ''must." 

n.  The  third  plea  is  defective  in  form.  From  Bissex  v,  Bissex,  8  Bur.  1729, 
it  appears  that,  where  the  time  is  material,  it  is  sufficiently  alleged,  though  it 
be  laid  only  under  a  videlicet,  upon  general  demurrer.  Therefore,  the  plea,  if 
it  deny  the  time  of  the  death,  should  have  been  in  the  form  of  a  traverse,  and 
have  concluded  to  the  country.  Com.  Big.  Pleader,  (E.  82),  (G.  2);  Bac.  Abr. 
Pleas  and  Pleadinfls,  (H.  8),  vol.  vi.  p.  262,  (7th  ed.  1882) ;  note  (8)  to  Hav- 
man  v.  Gerrard,  1  Wms.  Saund.  103  a. ;  since  the  plaintiff,  in  reply,  could  only 
repeat  the  allegation  in  the  declaration.  The  plea,  is  in  fiust  a  constructive 
denial  of  the  aaegation  in  the  declaration.  fPATTESON,  J.  It  treats  the  decla- 
radon  as  ambiguous,  and  makes  it  certain.]  That  cannot  be  done.  The  defend- 
ant should  have  demurred  for  ambiguity,  or  else  he  should  have  denied  or  con- 
fessed. If  the  plea  admit  the  time  of  the  death,  it  is  a  mere  allegation  of  a 
matter  of  law. 

B.  F.  Bichardiy  oontrA. 

L  Sect.  1,  of  stat.  8  &  4  W.  &  H.  c.  14,  shows  that  the  intention  was  to  pre- 
vent debtors  from  defrauding  their  creditors;  and  so  the  next  two  sections  are 
to  be  understood.  Then  was  John  Briant  a  fraudulent  debtor?  Was  he  ever 
liable  to  be  sued  on  this  specialty  F  If  not,  he  was  not  a  debtor,  nor  were  the 
covenantees  his  creditors.  No  time  can  be  pointed  out,  at  which  he  was  so  liable. 
This  was  not  a  debitum  in  prmsenti  solvendum  in  friture :  the  money  was  not, 
^501  ^^"%  ^^  ^^f  payable  at  all  events :  there  might  have  been  no  '''breach 
-*  of  covenant,  or  an  eviction,  or  a  determination  of  the  lease  by  the  death 
of  Sir  T.  H.  Apreece.  Then,  again,  the  reddendum  is  ^7  Jenkins  alone,  though 
some  of  the  covenants  are  by  Jenkins  and  Briant.  The  only  safe  method  of 
interpreting  the  act  is  to  adhere  to  the  words.  The  analogy  between  heir  and 
devisee  does  not  exist,  as  appears  frt)m  Plasket  v.  Beeby,  4  East^  485.  The 
heir's  liabilitv  is  bv  common  law ;  that  of  the  devisee  by  the  statute  only.  The 
remarks  of  the  juclges  in  Wilson  v,  Enubley,  7  East,  128,  though  die  decision 
certainly  was  upon  the  form  of  action,  show  that  the  statute  is  not  to  be  extended 
beyond  its  terms,  which  point  onlv  to  actual  debts  existing  in  the  devisor's  time. 
In  Welch  v.  Welch,  4  M.  &  S.  888,  the  plaintiff  was  surety  for  the  defendant 

(a)  8  Bing.  402.  8.  0.  1  Deac.  ft  Gh.  291.  1  Mont  Ga.  Bank.  376,  462.  See  the 
preyionfl  decisions,  1  Kent,  k  Mac.  415,  422. 

(6)  See  some  instances  collected  in  the  arguments  in  Adam  v.  The  Inhabitants  of  Bris- 
tol, 2  A.  ft  S.  395,  396,  399,  400,  401. 
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in  An  ftDnnity  deed :  a&enrards  the  defendant  beoame  iMiikihpt  and  oblimed 
his  oertifi<»^ ;  ikod  the  plaint^  hav^off  aabseqaentlj  be^n  oompeUed  to  pay 
arrears  due  after  Uie  oommissioD,  aued  we  defeiidaiity  mho  celled  upon  stat  49 
Q.  9,  c.  121,  88.  3  and  17 :  but  Lord  EUeabprongh  said  that  U  was^ot  a  debt, 
gupad  tbe  ^retj,  uutU  jf^e  was  in  a  oondition  po  be  damnified  by  it.  iThatpria- 
oiple  was  adbeted  to  iu  Flanagan  v.  Watkins,  3  B.  &  Aid.  186,  whieh  wai 
^firmed  in  error,  Watkins  v.  Flanagan,  1  Bi^g.  413,  in  the  Ezqheqaer  Chamber. 
Q!heBe  deoisions  led  to  the  enactments  in  atat.  6  O.  4,  o.  16,  sa.  54,  55.  In 
jKl^DQagal  V.  Paton,  8  Xaant.  584,  the  plaintiff,  being  surety  fin:  t\^e  defendant's 
ipayment  of  certain  rents,  had  been  compelled  to  pVLY  anears  acoming  after  % 
eommiasion  of  bankrupt  had  issued  againist  the  defendant,  who  had  obtliined  l^is 
oertifioate :  and  \t  was  bold  that  the  plaintiff's  claim  was  not  met  by  atat.  49  G. 
3,  *<i.  121,  8.  8 :  and  ]>aila8,  C.  J.,  during  the  argument,  said,  <' is  H  p^gg* 

rsible  that  this  rent,  which  was  not  dne  till  liter  the  bankroptoy,  can  ^ 
considered  as  a  debt  due  at  the  time  of  issuing  the  cominisBion  ?'*  go,  in 
Alsop  V.  Price,  1  Doug.  160,  it  .was  held  that  a  surety  in  a  bond,  which  had  not 
been  forfeited  till  after  the  bankruptcy  .of  the  principal,  wa^  not  bancd  by  stat. 
7  0.  1,  St.  1,  c.  31,  s.  1,  from  recovecing  aoainst  the  principal,  after  his  oerti- 
^Qate,  for  money  paid  upon  the  forfeiture  of  we  bond;  ^n^  Lovd  Manafield  said, 
'<  It  was  not  a  debt  to  be  paid  by  him  in  fuiuio,  at  all  eyents,  but  depended  on 
the  acts  of  the  principal,  viz.  whether  he  did  or  did  not  comply  with  the  stipo- 
latjons  in  the  condition  of  the  bond.''  This  was  afterwards  met  by  siat.  49  G.  3,  e. 
121,  s.  8.  Ex  parte  Adney,  2.Cowp.  4>60,.andaoddard  v.  Yanderfaeyden,  8  Wik 
:2.6^,  are  to  the  same  effect.  These  decisions  show  how  far  the  present  case  diien 
from  that  of  a  bond  conditioned  for  future  payments  absolutely,  where  ^ere  ii 
a  debitum  in  prsasenti  solvc|ndum  in  future.  XltLTELEJ>AJA,  J.  Suppose  a  hood 
for  the  payment  of  rents.  CotilsiiiPQB,  J.  An  oblige^  acknowledges  hunself 
indebted.  The  statute  b  to  prevent  fraudulent  deioises;  but  how  can  there  be 
|i  fraud  in  not  providing  M^ainst  a  claim  of  which  the  devisor  does  not  know  the 
existence  ?  In  the  case  of  a  )i>ond  for  a  penal  rent,  which  never  can  become  due, 
the  argument  for  the  plaintiff  would  draw  the  whole  within  this  aot.]  And  it 
.wc^uld  make  John  Briant,  at  the  moment  of  the  execution  of  the  deed,  a  debtor 
fQr  every  breach  which  could  accrue  afterwards. 

n.  The  plaintiff  is  bound  to  bring  the  case  within  the  act  by  his  declaraticn. 
If  the  substantial  objection  *be  good,  and  the  declamtion  shew  that  the  r^M 
breaches  were  subsequent  to  the  death  of  John  Briant,  the  declaration   '- 
^  bi^ :  if  this  do  not  appear  by  the  declaration,  then  the  plea  introduces  new 
xaatter. 

Siephen,  Qeijt.  in  rep^. 

I'irst.  The  fiiot  of  the  damage  beii^g  contingent  does  not  make  the  devise  the  lets 
.  firftudulent :  the  devisor,  knowing  his  contingent  UaUlity,  ought  to  have  dia^ 
the  lands  in  the  event  of  the  damage  aecming.  [Colsbidge,  J.  You  are  aaaiUD- 
ing  that  he  knew  that  the  liability  of  the  land  continnecL  after  his  death.]  It  mi^t 
actually  well  be  said  tl^at  the  legislature,  at  the  time  when  atat.  ft  &  4  W.  &  Af  • 
bM4,  passed,  assumed  that  a  devisor,  antecedently  to  the  aot,  knew  that  bis 
]^d8  wexe  liable ;  for  the  devising  them  away  is  treated  as  defrauding  the  credi- 
tprs,  in  sec|;.  1.  [Coimlidqk,  J.  Would  the  creditors  be  bound  to  proceed 
Igainst  the  specific  fimd  created  by  such  a  charge  as  you  suggest  F]  The  ded- 
sions  on  bankruptcy  queQtions,  .which  have  been  cited  on  the  o.ther  side,  are  in- 
applicable. The  surety,  in  proving,  had.  to  swear  that  the  banj^mpt  was  indebt- 
ed at  the  time  of  the  bankruptcy ;  and  the  questions  was,  whether,  in  the  par- 
ticular qase,  he  cotuld  so  swear.  But  here  the  question  is  whether  a  posthamoos 
liability  is  not  within  the  statute. 

^efK>n^^.  !Che  tj^ird  pl^a  d.oes  not  deny  the  declaration^  for  it  ia.UQt  offo^ 
to  It  \  and  It  does  not  confess,  for  it  is  Inconsistent  with  it. 

XosiitoiDB^  stated  that  they  womld  say,  on  the  Friday  following,  whetf^er 
they  thought  it  necessary  to  hear  arguments  on  the  other  points  raiaed 
by  the  record. 
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«g53i  Ob  Pijday,  Maj  8U)|  the  Gonirt  b^viog  iatiiBated  '*th^  intention 
*^^  ip  lioafiideF  tlie  qu^tion  ^readj  amied,  before  any  others,  Stephen, 
|bsi3t.,(a)  8i)|ypw^d  thai  U^e  4e«iurveT8  on  the  other  pleaa  mmt  be  argned  and 
i^im,  inaaaavob  imi  |he  offioer,  in  taxing  the  co^ti,  Qught  to  know  for  whom 
9Mb  labile 'Waa  f^ipuL  [Pat7£3PV,  J.  If  one  issue  VA^  decide  the  whole 
Mfntien^  tjhe  practi^se  «t  ni^i  pri^s  is  to  di^charee  the  jury  as  to  the  rest.] 
Sifiw  the  n^  <^  KU.  .2  W.  4,  t  74,  3  S.  4^  Ad.  88.5,  it  fieeopts  to  be  necessary 
that  ev^ry  ifls^e  9bo«ld  be  determined.  [Coucsidox,  J.  A  ^oint  something 
like  this  was  discussed  in  two  late  cases  upon  awaids ;  Cfue  in  the  Common 
Wi\m,(i)  tfce  olto  ip  the  EUcheqner.(c)] 

I^psd  Vm^UAH,  ^C.  J*.  Qur  ijptpressioa  is  that,  if  our  fleciaion  should  be 
4gauMt  yop  on  the  poi^t  alyt^ady  argued,  neitherparty  would  be  entitled  to  costs 
,«  ti^  oth^r  J0Bue«i  >uader  the  rule  of  JBil.  2  W.  4,  X.  74.  But  if  you  think 
yop^ca^  iq^iQtfan  the  eof^tr^,  you  can  argue  it  bereafter^^^)     Cur.  adv,  vrdL 

Lord  Ssnifi^j  Q.  J.  now  delivered  the  judgment  of  tpe  Court 

'Tliis  «as^  aiiUw^.^.debt  on  3  .&  4  W.  A  Af.o.  14,  brpught  by  the  executors 
^  Sir  X.  B.  Api'oeoe  |^n^t  the  beir  «,Qd  devisees  of  one  John  Briant.  It 
f^lfp^vs  by  tbe  dei^l^n^tion  that  he,  described  thecein  as  a  surety  for  the 
-•8541  "^^^^1  bftd  jpined  in  the  oovenants,of  a  li^afe  for  years  granted  by  Sir 
^  Tt  H*  Apareeqe  to  ope  Jenkins,  determinable  on  the  death  of  Sir 
T*  B.  Apr^eoe.  By  the  leas^,  a  yearly  rent  of  &90/.  was  reserved,  and 
:l^^ml  penfd  icot^  t9  l^  large  ptfoeunt,  to  arise  conditionally  on  the  cultivation 
of  lAe  J^i  in  parti<<ul4tr  epeoified  modes.  BreaQbes  were  assiffned  in  respect  of 
both  classes.  Several  pleas  were  pleaded;  but  we  were  only  caUed  upon  to 
^90ider  ibe  second  and  third;  and  it  is  Quly  .necessary  for  us  now  to  consider 
Uie  ],aliter.  Ji^  pl^a  pte^  that,  before  any  pa^  of  "the  debt  in  the  declaration 
fil^atkmed  aeeruAd  dne,  and  in  the  life  time  of  Sir  T.  H.  A^^eece^  John  Briant 
^iedy  eonoluding  W^  a  verification.  Thin  plea  vas  specially  demurred  to ;  and 
it  was  objected^in  argument  against  it,  that  it  contained  only  an  indirect  and 
Mgwentative  deoW  (d  the  laets  alleged  in  the  declaialion,  tliat  it  put  in  jssue 
•  9>4ttQr  of  Iaw,  «^  was  iinproperly  Qonolnd§d,with  t^n  avermept.  Bvtt  the  sub- 
ftanM^l  qnqi|ti(9n  between  the  parties  was,  whether  the  case,  as  it  appeared  on 
'Ibei  lieopiid,  wm  within  the  statute  on  whigb  tbe.aotion  was  brought. 

Xhwpk  tt^s  point,  it  was  contended  for  the  plaintiffs  tbat,>lthoug^  it  were  to 
be  Men  Ijh^t  no  b^eaeb  of  covenant  bad  occurred  in  the  lifetime  of  the  testator, 
9f^  upon  tbet  lib#rfd  interpretation  of  the  statute,  which  the  Court  ought  to 
mke,  the  tei^tntQFmAst  bftioonsideradea  debtor  in  bis  lifetime  to  the  covenantee. 
Thai  the  words  of  the  preamble  apnti^d,  not  merely  to  persons  ounn^  mon^  in ' 
their  liiS^twe,  but  to.tboee  who  b%d  ^'  1^  bonds  or  other  specialties  bound  them-- 
f^lves  aii4  tbeir  heirs ;"  and  tbaA  the  relf^tion  9f  debtor  and  creditor  migbt 
esil^,  .altbougbno  mfmey  were  aet^y  peyi^Ue  at  the  time,  and  although  eves 
^551  ^^  ^bt  be  ^contingnent  whether  u^j  would  ever  become  payaU)^. 
^  ^  In  enpport  of  this,  argiwnent  w^g^  were  relied  on,  from  the  Imbilities 
pf  eveentore,  end  the  bankmpt  lai?«. 

!Ehe  doeieioBB  upon  this  staA^te  are  not  nnmerons ;  and  there  Js  none  dxrectly 
•ppUenUe  to  the  present  ease.  Neither  do  they  Uy  dovfu  any  other  m)e  of 
eMMtroiog  it  tbAA  we  should  be  ibomnd  to  follow  on  general  principtas,  that, 
nwnelyy  of  aeoeytawog  the  B»sqhi^f  intended  jto  be  Mmiodied,  and  advafiping 
tbe  famedy  eo  toes  fJbe  words  of  tbaetnaeting  partwill^in^a  fm  intopcet%tiqn, 
$ni  wiitbont  mjr  etiewngy  enable  na  to  go. 

The  jpiieehief  deneiiibediA  the  piefunbl!»  is,  that  by  the  pnoiice  et  enntrlvance 
^4eht»n>  cfeditors  wx^  deftwded  of  their  jniit  dehte;  that  it  eCten  heppened 

(«)  9<9tbre  Lord  Dei^^n,  0.  J.^Ifittledale,  Patteson,  apd  Coleridge,.  Jli^ 
m  Probabfjr  NoniB  «.  pani«l,  10  Bingi  507. 
h]  Probably  Dibben  p.  The  Marqoia  of  Angitsior)  >9  Blx^f.  t68w 
{(i)  Ho  awlicatioii  was  afterwards  made  hf,  tl«  plaMiiFa  eomuial  w^M  H«»t.    Seoi 
fiMtf .  |[iggtM9af  .TMn*  t-  me*  pout 
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thftt  persons  who  had  often  bound  themselves  bj  bonds  or  other  speeitlties,  bj 
their  last  wills  devised  their  lands,  or  disposed  thereof  in  sach  manner  \M 
such  creditors  had  lost  their  debts.  "For  remedyinff  of  which,  and  for  tbe 
maintenance  of  just  and  upright  dealing,"  the  statute  mrst  avoids  all  wills,  fte., 
of  such  lands,  as  against  such  creditors,  and  next,  in  order  to  enable  ^<  sack 
creditors  to  recover  their  said  debts,"  enasts,  by  the  third  section,  that,  in  the 
cases  before  mentioned,  every  such  creditor  may  have  and  maintain  his  action  of 
debt,  upon  his  bond  of  specialty,  against  the  heir  at  law  of  such  obligor,  and 
such  devisee,  jointly. 

It  is  at  least  clear,  upon  these  words,  that,  in  order  to  bring  a  case  within 
the  statute,  the  relation  of  creditor  and  debtor,  in  whatever  sense  we  nndi^ 
stand  those  words,  must  exist  between  the  plaintiff  and  the  devisor  in  the  life- 
time of  both.  In  the  present  case,  John  Briant  had  become  liable  for  the  pe^ 
formance  of  covenants  *by  another  man  no  payment  would  be  due  from  r^5e 
him ;  he  would  not  be  indebted,  either  in  ordinary  parlance,  or  in  ordi-  *- 
nary  legal  language,  until  there  was  a  breach  by  his  principal.  No  SQch  eveot 
happened  in  his  lifetime.  Some  other  meaning,  tnerefore,  than  that  which 
ordinarily  attaches  to  the  words  creditor  and  debtor  must  be  resorted  to,  in 
order  to  support  this  action;  and,  accordingly,  it  is  said  that,  to  advance  the 
remedy  ffiven  by  the  act,  we  ought  to  hold  that  a  man  becomes  indebted  the 
moment  he  has  made  himself  contingently  liable  for  the  breach  of  any  oo?e- 
nant,  as  from  that  moment  it  becomes  a  legal  fraud  ih  him  so  to  dispose  of  his 
lands  by  will  as  to  prevent  a  covenantee  from  having  recourse  to  them,  and  u 
from  that  moment  the  land  becomes  indebted. 

The  latter  of  these  reasons  appears  to  be  an  argument  in  a  circle ;  for  the 
land  is  not  indebted,  or  bound  to  the  discharge  of  the  future  demand,  in  soeh  a 
sense  as  to  prevent  its  alienation  by  devise,  unless  the  owner  was  indebted  in 
his  lifetime  within  the  meaning  of  the  statute :  this  latter  proposition  therefore 
isannot  be  proved  by  the  former. 

With  respect  to  the  argument,  that  a  devise  under  the  supposed  mreom- 
frtttBces  is  a  lesal  fraud,  in  order  to  be  satisfied  of  that,  it  is  not  enough  that  we 
should  think  uiat  the  remedy  would  have  been  more  complete,  if  it  had  been 
4Bxtended  W  apt  words  to  such  a  case;  but  we  ought  to  have  almost  irresistible 
evidence  of  the  intention  of  the  legifdature  to  control  the  general  power  of  dis- 
position tgr  devise  to  this  extent  before  we  should  be  warranted  m  affixing  to 
the  language  used  any  other  meaning  than  it  would  bear  in  ordinary  parlance 
or  common  technical  acceptation.  Upon  this  point  some  ^information  rMcy 
may  be  derived  from  the  case  pf  Wilson  v.  Knubly,  7  East,  128.  This  ^ 
Court  there  thought  it  safe  to  collect  that  intention  of  the  legislature,  to  whioh 
alone  effect  could  be  given,  from  the  language  of  the  enacting  part  of  the 
statute;  they  thought  therefore  that  it  pointed  to  a  distinction  between  debts^ 
strictlv  so  called,  and  damages  arising  from  the  breach  of  covenants.  Grose,  J. 
says  that  ^  A  mere  breach  of  covenant  cannot  be  considered  as  a  debt"  Lav- 
renoe,  J.  says,  "  All  through  it  speaks  of  dtbtif  which  must  mean  existing  debts,'' 
and  observes  that  the  damages  there  sought  to  be  recovered  <'  never  codd  be 
considered  as  a  debt  due  from  the  testator  at  the  time  of  his  death  within  the 
aneaning  of  the  act  Le  Blanc,  J.  says,  the  legislature  "only  contemplated 
what  were  debU  strictly  so  called,  and  did  not  mean  to  extend  the  remedy 
against  devisees  to  the  recovery  of  damages  for  breaches  of  covenants  or  contnots 
made  by  their  testators.''  That  case,  therefore,  which  determined  that  an  action 
of  covenant  could  not  be  brought  upon  this  statute  against  the  devisee,  proceeded 
as  much  upon  the  presumed  intention  as  the  mere  letter.  In  the  present  caee, 
the  damages  for  the  breaches  of  covenant  declared  on  are  liquidated,  and  theie- 
fore,  in  form,  may  be  sued  for  in  an  action  of  debt ;  but  they  are  not  the  lees  in 
substance  damages.  Nor,  in  the  present  case,  is  it  to  be  forgotten  that  the  tes- 
tator was  a  surety,  whose  eventoal  liabilitv  was  contingent  only  on  the  fotoie 
default  of  his  principal.  The  substance  of  the  testator's  contract  was,  to  aeenre 
tu  ihe  Jessor  the  performance  of  the  covenants  by  the  leasee. 
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^8581       ^^  ^'^  ^^*  howerer,  that,  wbenevever  ft  ieBtator  is  '^'bonnd  by  a  per- 
-"   sonal  covenanty  the  ezeontor  may  be  sned,  and  that  aa  he  is  only  an- 
swerable for  the  debts  of  his  testator,  this  implies  that  the  testator's  liability  on 
his  covenant  constitutes  a  debt  existing  in  him  in  his  lifetime.    In  support  of 
this  was  eited  the  case  of  Plumer  «.  Marohant,  3  Burr.  1380,  in  which  it  was 
held  that  the  trustee  of  a  marriage  settlement,  containing  a  covenant  by  P.  M. 
^at  he  should  by  his  last  will,  or  that  his  executors,  &c.,  should  within  six 
months  after  his  death,  pay  700/.  to  the  trustee  on  certain  trusts,  might,  after 
P.  M.'s  death,  and  becoming  his  administrator,  retain  the  sum  of  700/.,  and 
give  sach  retainer  in  evidence  under  the  plea  of  plene  administravit  to  an  ac« 
tion  of  debt  on  the  intestate's  bond.    The  reason  of  this  decision  is  clear.    If 
the  trustee  had  not  also  been  administrator,  he  might  have  sued  the  person  fill* 
ing  that  character  on  this  covenant ;  it  followed  therefore  that,  filling  both  cha^ 
racters  himself,  he  had  a  right  to  retain  the  amount ;  the  retainer  was  an  actual 
payment  of  it,  and  an  administration  pro  tanto  of  the  assets  :  but  this  decides 
nothing  applicable  to  the  present  question.    The  executor  is  the  general  repre> 
sentative  of  the  testator  as  to  his  personal  contracts,  whether  the  breach  accrued 
in  the  lifetime  of  the  testator,  or  after  his  death ;  whether  after  breach  the  sum 
dae  be  called  a  debt,  or  the  penalty  of  a  broken  covenant,  are  indifferent  mat- 
ters.    In  the  case  cited,  the  instant  P.  M.  had  died  intestate,  the  700/.  was  a 
liquidated  debt,  due  from  the  representative  to  Uie  trustee,  the  payment  of 
which  indeed  might,  in  ease  of  the  estate,  be  delayed  for  six  months,  but  which 
^8591  ^^  representative  would  have  been  justified  in  *paying,  and  therefore 
-I  was  justified  in  retaining,  instanter.    In  the  principal  case,  the  liability 
of  the  devisee  is  created  wholly  by  statute,  and  is  not  founded  on  the  same 
prinoiple,  nor  can  be  carried  to  the  same  extent,  as  that  of  the  executor.    An- 
other case  was  cited  of  Ex  parte  Tindall,  (a)  in  which  it  was  held  that,  to  cove- 
nant that  a  sum  of  money  should  be  paid  to  trustees  within  twelve  months 
after  the  party's  decease,  on  certain  contingencies,  was  to  contract  a  debt  paya- 
ble on  a  contingency  within  the  meaning  of  the  6  G.  4,  c.  16,  s.  66,  for  the 
valuing  and  proving  of  contingent  liabilities  /  under  the  bankrupt  laws.    This 
also  appears  to  us  wholly  inapplicable  to  the  present  case.    Under  this  section, 
the  issuing  of  the  commission  is  the  analagous  point  to  death  under  the  statute 
of  W.  k  M. ;  and  both  the  letter  and  spirit  of  the  section  point  to  a  liability 
which,  at  the  date  of  the  commission,  not  only  has  not  yet  become  ripe,  so  that 
an  action  can  be  maintained  on  it  then,  but  to  one  which  rests  in  uncertainty 
whether  it  may  ever  attach  at  all.    Such  a  future  and  contingent  liability  the 
legislature  has  brought  within  the  range  of  the  bankrupt  law,  and  in  so  doing 
has  called  a  debt     cut  for  the  statute  it  is  obvious  that  the  covenanter  in  the 
case  cited  could  not  have  been  considered  a  debtor  to  the  covenantee,  for  not 
only  no  action  of  debt,  but  no  action  at  all,  could  ever  have  been  maintained 
against  him.     And  as  re^rds  the  parties  themselves,  the  law  would  remain  the 
same  after  the  statute.    Though  tne  statute  calls  it  a  debt,  none  of  the  legal 
incidents  to  the  relation  of  the  creditor  and  debtor  exist  as  between  the  parties. 
•AAOl   -^^^  decision  therefore  of  the  case  cannot  be  "^extended  to  help  the  pre- 
-l  sent  argument  for  the  plaintiff;  it  is  merely  the  construction  of  those 
words,  taken  with  their  context,  and  with  reference,  as  well  to  the  manifest  in- 
tention of  the  section  itself,  as  the  general  policy  of  the  bankrupt  law. 

The  plaintiff'  counsel,  therefore,  has  failed  to  satisfv  us  that  we  ought  to 
construe  the  words  of  this  statute  in  any  other  than  their  ordinary  meaning : 
and  we  think  that  the  remedy  given  by  it  applies  only  where  a  debt  in  tl^ 
sense  exists  between  the  parties  in  the  lifetime  of  both. 

With  respect  to  the  pleas,  it  is  enough  to  say  that,  if  the  declaration  be  taken 
as  affirmatively  aUeging  that  any  part  of  the  debt  mentioned  in  the  declaration 

(a)  8  Bing.  402.  S.  0. 1  Deac.  &  Gh.  291.  1  Mont.  Ga.  Bank.  376, 462.  See  the  pre- 
Tioos  decUions,  1  Mont,  k  Mac.  415,  422. 
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aoomed  due  iti  the  lilbtline  of  BflaiiVtHvtltM  ^^ifffetAn  to'uvto  tnvow 
that  allegation  with  gnf&cieflt  dWieetnCNM ;  oti  thci  othef  haBdyif  the  dtekntion 
does  not  do  that^  it  is  sabdtaiitially  d^fMUvdj  and  ip  beooaMS  omeoefisaiy  lor 
the  d^endante  to  have  reooane  to  any  plea.  i»  to  the  ob$«4ao«  thtfl  the  i^oid 
plear  is  improperly  eoneladed  with  a  tenfieatiofl,  that^  if  atniaMd  itt  all,  oirirt 
to  have  been  speeialW  aselgned ;  aitd|  it  BOi  hatiag  beet  io  aaftigii^y  the  pbb» 
tiffs  canfiot  now  atail-  thems^es  of  Hj 

We  think,  therefore^  there  ituist  be  jadgiheiit  ibf  ther  deltiid<iit0  oft  ^thini 
plea,  (a) 

A  f ale  ha^0g  been  aecottlvflgly  taken  odt  ^r  judfueflt  fifr'  tbe^  defehdnH, 
on  the  third  plea  of  Marf  Bnaiit,  Wilikti  Heflry  Brliiit^  Hid  Gbariefl  Sfiail, 
and  on  the  fourth  plei^  of  Jelitt>  WilfiaUi  Brtiltft*- 

^Suphen^  Seijt.,  ia  Miohaeliiiae  teMv^  1839,-  ebftr^iied  «  Mfler  tb^ahow  |^^ 
canee  why  the  plaitttfffil  sheald  bo«  be  eiettfyMd^frotn  pajftteilt  ef  ooace^  ^ 
The  affida«n<a  in  support  of  the^  rfi]#  stated  that^  at  the>  cetm&etto^aaent  of  tke 
aetionytfenkhig  was  indebted  to  t&e  exeeutoM  itf  the  etm  6f  250?.  ^  itfltyind 
that  the  injuir  do»e  by  hinr  by  bre^hes  of  ee^eaa*e  fsi^  gbod  husbaadi^ 
amounted  to  7l0^,  independeiit  of  the  fttttfaeif  reafU  t%ei«t^«abaft%d'  by  waj^  of 
Btiptfkted  dama^ :  that  tho  plaintiffii^  had  eodeavOtt^  to  obtain  the  ante^ial 
fipem  Jenkins;  that  h^  had  absconded,* and  Ibaf  they  believed  hnn  to  b&insel- 
vent ;  that  they  had  aseerlaiiMd  thai  John  Bria*t^8  personal  estate  i^asrexhausteil;^ 
and  that  they  had  been  inforraeci^  and  belieyed  thai  bis  real  estate  Was  lar^^aid 
were  uaaaequainted  with  the  inouBibraneea  on  it :  that'  they  had  aseertaiMd  thai 
a  suit  was  pending  in  the  Court  (A  Chaneery  Amt  the  pufpeeiof  ha^g  the  trusts 
of  John  Giant's  will  carried  hito  eiect,'and  the  iocumbranoee'Ott  hk  real  estate^ 
asoef  tained,  m  which  a'  deeitee  had  been  made,  t^er^tig  t»  a^  MaMer  of  flHt- 
Oourt  te  take  an  aocount  of  sueb  itettmbrattoeff;  aad  tbat  t^  plaifn^Ai  wei^ 
advised  by  counisel  that,  until  they  had-  established  thef^  debt  in  »  Court  of  liw, 
they  would  not  be  entitkd  to'prove*  it  i«  Uie  Mtoter's  offioe  :>  that  they  had  iM^ 
wards  brought  the  aetiou,-  under  the  advice  of  i^geiitleniatf  of  t^  eomaion  lanr 
bar,  who  advised  thaf  the  point;  of  the  liabilitif  of  the  defeWianHH  waa  one  k 
which  the^  pklntSfb*  were  Hkely  te<  sud<»eed,  or;  a<^  any  nrte,-  one  u^*  wbicli  it 
was  their  duty  totake  the  opinion  of  a^  Court  of  tew :  thafr  afi  the  defendnif 
appeared  by  the  saiae'  aVtomey  :  and  tlittt  the'  pleadings^  and  the  i^sffnlfe  WeiV  ai' 
has  been  above  statsd.-  It  Was'  farther  deposed  l^ail  tbe  pleaa  ol^  lA%rf  f^fo^ 
*Rpian^  Willianr  Henry  Bnant,  and  C4arles  Briant,  eikitaitied  286,  and  ^ 
those  of  John  Wi^iam  Briant  16§,  ebnunOn  law  folios;'  and  that  the  pisftttifif 
aMomev  had  requesced  the  deflendants'  attorney  %b  oott^n^to  a  ooAsidefaliafr 
rtile,  which  the  latter  had  r<^f\Med'  to*  do. 

The  affidavits  iu  answer  stated  that  Ma^BfiailtWaS'nfOt,itt'prtoentaoritA4' 
oomttiencement  of  theaotiou,  in  theeiljeydientc^  any  Benfefib  under  the  will :  that 
WilliMtm  Henry  Briant  and  Charles'Briantteokne'beneSiBial>intereet<>therthaDa^ 
^rsienarv  interestezpectanton'a-contSngency  which  had  not  y^t  oecurred,*of  wbieb 
interest  they  had  been^  drvested  by  theiY  bankrupteies  :  and  thait  Jlohn  Wilfint 
Briant  took  nothing  by  descent:  tlMt  thepr)ioticeof  theCourt(^  Ghaneerydid  not 
make  an  actioti  at  law  a  neceesaryprelitninary  step  to  daitniaj^  before  the  Master: 
that  the  del<gnees  had*  b^en' severed  at  the  recommendatiott'  of  a-spieoSal  plesder: 
that  the  attorneys  of  the  parties  hadnepeatedly  attended  Ps^teson,  J.,  wbeMsd- 
made  orders  permitting  the  defendants  to  plead  the  several  pleas  (and  four  others, 
which  b<mever  had  not  been* pleaded)^  and  had  allowed'  them  to  plead  sepaiDt^yi 
alter  his  attention  had  been*  especially  called  to  the  objeetien :  tliaC  the  defeat^ 
ants'  attorney  had  declined  agreeing  to  the  consolidation^  in-order  that,  if  ja4f 
ment  should  be  given  against  any  of  the  pleas  of  one  defondani  on  teobnt^ 
grounds,  the  pleas  of  the  other  defondabts  might  be  amended;  that  he  hadoftr^ 
that,  until  the  case  of  Mary  Briant  was  decided,  the  other  cases  should  stasd 

fa)  The  plaifitiff  Was  advised' to  efltei"  a  ndlVe  pfotfeq^ii  oti  the  sedontf  c6aa^  th«$  ^- 
elple  of  the  decision  appearlne  to  so  to  the  whole*  dbdarktiotf. 
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orer ;  bat  tBst  ibe  plsmtiib'  attortiey  had  mbcle  lip  all  Mr  denEitmreir  boolcs,  and* 
had  ^t  all  the  oaads  down  for  argument. 

Mg9-|       ^Jfoife  showed  oaose  in  the  flatnti  tefm.(a)    The  meaning  of  the  le^^ 

-*  latnre  in  stat.  3  &  4  W.  4^  o.  42,  a.  31/  was  to  pnt  an  end  to  the  incon- 

y^uilDte  aruingfrom  the  rule  that  executors  were  not  liable  t6  costs  like  other 

plaintifik.     Thej  are  bj  that  section  snbjec^ted  to  the  comihon  liability,  the 

Court,  or  a  jiid^,  htiving  however  the  power  id-  extraordinary  oases  to  ezemnt 

thab  from  it.    In  Ljsons  v,  Barrdw,(d)  th^  Ooiirtof  Common  Pleas  exempted 

an  executor  thin  ooets;  on  the  giround  that  it  was  hicT  duty  to  attiimpt  to  recorer 

the  money.     That  decision  cannot  be  supported ;  for,  according  to  Dowbiggin 

V.  Harrison,  &  B.  ft  G.  666|  and  Jolwon  v.  Forst^r,  1  B.  ft  Ad.  6,  the  executor 

was  not  libihg  in^a  representatite  charaotei^,  aild  theHfore  thd  ^tat6te  was  iiia|fi 

plicabl6.     And)  sbp^ing  Ljsons  f>,  Barro^,(5)  to  hi&ve  been  a  case  under  tM' 

statute,  the  de^ion  is  inconsietent  wi^  a  later  case  in  the  Common  Pleas,  Sontli- 

g4te  V.  Crowley,  1  New  Qa.  518;  where  that  Cour^held  that  the  circumstance  of 

an  executor  haying  brought  am  action  properly  is  not  an  answer  to  the  defendants 

ckim  £or  coffts  toder  the  statiite,  alia  <^at  the  onus  of  showing  the  eiception  is 

upon  the  executor,  the  general  rule  being  that,  if  unsuccessful,  he  ifi  liable  to 

costs.   Soitthgate  v.  Crowley,  1  New  Ca.  518,  has  been  confirnied,  in  the  Common 

*8641  ^^^>  ^  En^er  v.  Twisdto,  2  Ne#Ca.  268.  The  ^exemption  of  execu- 

^  tors,^  before  the  kte  statute,  arose  froni  the  notion  (first  supported  in  Hay- 

warth  ».  Da^d)  Cro.  Jac.  226,(y;)  in  7  tfac.  1,  and  scarcely  justified  by  the 

language  of  the  legislature)  that  stat.  4  Ja<).  1^  c.  8,  s.  2,  did  not  extend  td 

ezeeutora.     It  was  not  supposed  that  exeouf  ors  had  any  claim  to  the  exemption 

upon  general  principles  of  justice.    The  only  question  now  i^  whether,  in  any 

particular  oatse,  the  defendaikt  has  A)  aeted  as  to  depriye  hiniself  of  his  ordinary 

right  to  ooBts.    Here  seyend  parties  aM  sHed ;  and  it  appears  froih  the  pleal^ 

that  the  defences  are  diflferent.    Eyery  plea  discloses  a  defence  on  the  merits  r 

and  the  learned  judge  before  whom  the  matlei^  was  disinisssd  thought  them  all 

proper.    The  proposal  to  consolidate  was  friamissible.     [^SfnAen,  Serjt^,  here 

iatimatcid  thai  he  did  not  rely  i^fi  thid  ifefhsal  to  consoTidate.J  The  action  itadf 

is  yexSatiouB. 

St^^,-  Seijt.,  oontrA.  It  appeal^  that  the  plaiAtift  Wei^e  adyised  that  this 
sction  was  peoessaiy,  unless  they  chose  to  forfeit  their  claim  to  have  the  demand 
taken  mto  the  aeoount  of  incUmbranM  by  the  iftasfei'  in  CBanbery.  They  werd 
adyised  by  oouiisel,  tUat  the  letfal  olahn  exists,  or  tU  afoy  rtite  ought  to  be  in- 
nted  upon  with  a  View  to  obtam  the  opintbn  6f  the  Court  upon  it;  and  there* 
fore  they  eould  not  abandon  it  consistendy  with  theii^  d^ty.  Tlie  question  has* 
heen  decided  against  them  upon  an  abstruse  point  of  law,  which  appeared  to  iHYii 
Court  to  reqnirei  time  for  denberation ;  and  the  action  cannoi^,  therefore,  be  said 
t^'\  to  have  been  oommenced  yei^itiously  or  on^^  Mvolous  grounds.  ^This  is 
-'  the  fint  case,  since  the.staitute,  in  which  executors  haVe  failed  on  a  qties- 
tion  of  law*.  In  Sonthf;ate  v,  Crowley,  1  New  Ca.  518,  the  Court  certainly  laid 
down  the  rule  more  stnctl^  than  before  asainst  executors;  but  one  of  the  learned 
judges  dissented.  Engler  d,  Twisden,  2  New  Ca.  268,  tuhied  upon  want  ^f 
caution  on  the  part  of  the  executor.  It  may,  howeyer,  be  conceded  that  mere 
Wa  fides  in  the  executor  is  not  sufficient  to  exempt  him  from  costs;  but  the 
present  case  shows  more.  Then,  as  to' the  conduct  of  the  defendants,  the  infor- 
mation as  to  the  want  of  assets  by  deyise  was  withheld.  And  the  seyering  of 
tbe  defences  was  carried  to  an  extent  that  created  unnecessary  expense ;  for, 
though  some  of  the  defences  were  applicable  to  some  of  the  defendants  only,  and 

1«)  NoTember  23d,  before  Lord  Denman,  0.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 
0)  10  Bing.  563.    Tbia  decision  was  OTermled,  as  to  cases  where  execators  do  not 
|g»  in  tbeir  represenUtiTe  capacity,  in  Ashton  9.  Poynter,  1  C.  M.  &  R.  73S.     S.  0.  5 
^jrmh,  322 ;  and  see  Spence  v.  Albert,  2  A.  at  B.  785. 
(e)  And  see  Barret  v.  Wlnchcomb,  12  Ja.  1,  Cro.  Jac.  361. 
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not  to  the  lest,  yet,  as  to  the  majority  of  the  pleaa,  it  was  otherwise,  and  no 
severance  was  required.  Our.  adv.  vuU. 

In  the  following  Hilary  term,  January  30th,  1886,  Lord  Demhan,  0.  J., 
delivered  the  judgment  of  the  court. 

This  is  an  action  by  executors  against  an  heir  and  devisees  upon  stat.  3  &  4 
W.  &  M.  0.  14 ;  and  the  present  application  is,  that  the  pliuntifis  may  be  ex- 
empted from  payment  of  costs,  under  stat.  3  &  4  W.  4,  o.  42,  s.  31. 

This  latter  statute  points  to  making  executors,  who  are  plainti&,  generally 
liable  to  costs,  in  the  same  way  as  parties  who  sue  in  their  own  right.  That  is 
the  general  rule ;  and  it  is  founded  on  the  natural  justice  of  indemnifying  suc- 
cessful defendants  from  an  action  ^wrongfully  brought  against  them,  r^cgag 
The  privilege  which  executors  have  hitherto  enjoyed  was  not  founded  ■- 
on  natural  justice,  but  upon  their  not  being  named  in  st.  4  J.  1,  o.  3,  s.  2. 

The  stat.  3  &  4  W.  1,  c.  42,  ingrafts  on  the  general  rule  the  exception, 
^*  unless  the  court  in  which  such  action  is  brought,  or  a  judge  of  buj  of  the  said 
superior  courts,  shall  otherwise  order/'  That  being  the  exception,  a  party 
applying  for  the  benefit  of  it  must  make  oat  special  grounds  for  the  interference 
01  the  court. 

The  plaintiffs  believed  that  there  were  large  assets  by  devise,  and  that  it  was 
necessary  to  establish  their  debt  at  law  before  it  could  be  taken  into  the  account 
by  the  Master  in  Chancery.  Thev  were  advised  by  counsel  that  they  ought  to 
bring  the  action  at  law.  Also,  they  impute  to  the  defendants,  first,  that  they 
have  introduced  an  unnecessary  prolixity  on  the  record,  and,  secondly,  that  they 
were  aware  of  facts,  which,  if  communicated  to  the  plaintiff,  would  have  pre* 
vented  them  from  proceeding  with  the  action. 

These  imputations  we  dismiss  from  our  consideration  :  the  first,  because  the 
question  is  not  affected  by  the  conduct  of  the  defendants  after  the  commence- 
ment of  the  suit ;  the  second,  because  no  previous  inquiry  on  the  part  of  the 
plaintiffs  has  been  shown ;  and  it  was  their  business  to  seek  information,  not 
that  of  the  defendants  to  volunteer  it. 

It  comes  then  to  this  only,  that  the  action  was  brought  bon&  fide  and  under 
legal  advice ;  and,  we  may  add,  that  it  was  always  an  action  of  very  doubtfol 
result :  but  we  think  these  not  sufficient  grounds  for  depriving  the  defendants 
of  their  costs,  they  having  been  ^guilty  of  no  concealment  or  improper  pc^r 
conduct.  There  is  no  ground  for  relieving  the  estate  of  the  plaintiflQs'  '- 
testator,  supposing  that  there  are  assets,  nor  the  plaintiffs  themselves,  supposinff 
that  there  are  none,  from  the  payment.  The  plaintiffs,  if  they  had  abstainea 
from  bringing  the  action,  would  not,  in  so  doing,  have  been  guilty  of  a  devas- 
tavit. 

There  are  three  cases  on  this  point;  Wilkinson  v,  Edwards,  1  New  Ca.  801, 
Southgate  v,  Crowley,  1  New  Ca.  518,  and  Eneler  v.  Twisden,  2  New  Ca.  263. 
We  concur  in  there  decisions  ;(c2)  and  we  are  of  opinion  that  this  rule  most  he 
discharged.  Bule  discharged 

(a)  See  also  Qodson  v.  Freeman,  2  Gr.  M.  ft  R.  685.    S.  G.  1  Tjrwh.  k  G.  35. 
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♦TRINITT  VACATION. 

IN  THE  EXCHEaUER  CHAMBER. 

(XBBOR  raoM  THB  king's  binoh.) 
BESWICK  against  JAMES  SWINDELLS.     Thunday,  June  18. 

Bj  the  condition  of  a  bond  for  payment  of  4002.  it  was  recited,  tliat  the  obligor  was  about 
to  marrj  E.  B.,  linen  draper,  and  thereby  to  become  possessed  of  a  stock  in  trade,  now 
hers,  and  that  in  consideration  thereof  it  was  agreed  that  he  should  ezecnte  a  bond  to 
the  obligee  to  pay  to  the  children  of  B.  E.  by  her  late  husband  300/.,  within  twelre 
months  next  after  E.  E.'s  death,  in  the  erent  hereinafter  specified :  and  the  condition, 
therefore,  was.  That  if  S.  (the  obligor)  shall  within  twelye  months  next  after  the  de- 
cease of  E.  E.,  pay  to  her  child  or  children,  Ac,  3002.,  *<  if  upon  an  account  of  the  stock 
in  trade  and  elFects  in  the  linen-drapery  business,  if  then  carried  on  by  the  said  S.," 
the  same  "shall  amount  to  the  sum  of  400/.,  but  in  case,  upon  such  account  to  be 
taken  as  aforesaid,  the  said  stock  in  trade  and  effects  shall  amount  to  less  than  that 
■am,  then  if  the  said  S."  shall  pay  to  the  child  or  children,  Ac,  120/.  within  twelye 
months  next  after  the  decease  of  E.  E.,  the  said  obligation  shall  be  Toid,  Ac.  Plea, 
that  E.  E.  died,  and  that,  before  her  death,  and  erer  since,  S.  had  ceased  to  carry  on 
the  business,  and  that  he  had  not,  at  or  since  the  time  of  her  death,  any  stock  in  trade, 
Ac.  Replication,  that  at  the  end  of  twelye  months  from  E.  E.'s  decease,  there  were, 
and  still  are,  children  of  E.  B.  by  her  late  husband  liying: 

Held,  on  demurrer,  tiiat,  as  the  recited  agreement  was  to  pay  in  the  erent  after  specified, 
and  the  condition  was  to  pay  300/.  or  120/.  according  to  an  account  to  be  taken  of  the 
blisiness,  if  then  carried  on,  the  obligor  might  discharge  himself  by  pleading  that  he 
(ad  discontinued  the  business. 

Debt  on  a  bond  for  400^.,  given  by  the  defendant  to  the  plaintiff  and  anotheri 
since  deceased,  with  a  condition  (which  was  set  out  on  oyer)  as  follows  :— 
"  Whereas  a  marriage  is  intended  to  be  shortly  had  and  solemnised  between  the 
above  bounden  James  Swindells  and  Elizabeth  Etchells  of  Stockport  aforesaid, 
linen-draper,  by  which  event  he  the  said  James  Swindells  will  become  possessed 
of  a  considerable  stock  in  trade,  soods,  chattek,  and  effects,  now  the  property 
and  in  the  possession  of  the  said  JBlizabeth  Etchells;  and  it  was  agreed  npon 
the  treaty  for  the  said  marriage,  and  in  consideration  of  the  emdument  which 
the  said  James  Swindells  would  acquire  by  such  marriage,  that  he,  the  said 
James  Swindells,  should .  execute  and  give  a  sufficient  bond  unto  the  said 
Mggn  Joel  Beswich  and  JohQ  Swindells,  to  *pay  unto  the  children  of  the  said 
-'  Elizabeth  Etchells  by  her  late  husband  Edward  Etchells  deceased,  or 
the  survivors  or  survivor  of  them,  and  the  issue  of  such  of  them  as  shall 
happen  to  be  dead  leaving  lawful  issue,  the  sum  of  800/.,  to  be  equally  divided 
between  and  amount  them,  if  more  than  one,  share  and  share  alike,  and,  if  but 
one,  to  such  only  onild  in  manner  hereinafter  mentioned,  within  the  space  of 
twelve  months  next  after  the  decease  of  the  said  Elizabeth  Etchells,  in  the  event 
hereinafker  specified :  now,  therefore,  the  condition  of  the  before  written  obli- 
gation is  such  tiiat,  if  the  above  bounden  James  Swindells,  his  heirs,  executors, 
or  administrators,  do  and  shaU,  within  the  space  of  twelve  months  next  itfter 
the  decease  of  the  said  Elizabeth  Etchells  his  intended  wife,  well  and  trulv  pay 
or  cause  to  be  paid  unto  the  child  or  children  of  the  said  Elizabeth  Etchells  by 
the  said  Edward  EtcheUs  deceased,  which  shall  be  then  living,  or  the  issue  of  such 
of  them  as  shall  be  then  dead  leaving  lawful  issue  (such  issue  taking  only  the  part 
or  share  his,  her,  or  their  deceased  parents  or  parent  would  have  been  entitled 
unto  if  living,)  the  foil  and  just  sum  of  300/.  of  lawfol  money  of  the  United 
Kingdom  of  Oreat  Britun  and  Ireland  current  in  England,  unto  and  equally 
between  them,  in  the  proportions  aforesaid  if  more  than  one,  and,  if  but 
ope  child,  then  the  whole  to  such  surviving  child,  if,  upon  an  account  of  the 
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stock  in  trade  and  effects  in  the  linen-drapery,  haberdashery,  or  mercery  trade, 
or  business,  if  then  carried  on  by  the  said  James  Swindells,  (Sic.)  shall  amonnt 
to  the  sum  of  400/.;  but,  in-  cid^e  u^n  *siicU  iuttbUtt  to  be  taken  as  ptoyn 
aforesaid,  the  said  stock  in  trade  ana  effects  shall  amount  to  less  than  ^ 
that  sum,  then  if  thd  Aid  J^es^  S^inUcKilM,  hii  Eelrs;  ei^tltoM,  or  adminis- 
trators, do  and  sliall  well  and  truly  pay  of  cause  to  be  paid  unto  the  child  or 
children  of  the  said  Elisabeth-  EtcheUa^  by  the  eiai^  Edward  Etchells  deceased, 
or  the  surrivor  of  them,  or  the  issue  of  such  of  them  as  shall  be  dead  leaving 
issue  in  manner  before  lhnite<^f  jthe"  Mb  and  liiBt  tpsmof  120^.-  of  like  .fafwfm 
money,  within  tlie  space  of  twelve  months  next  after  the  decease  of  the  said 
Elizabeth  Etchellsy  then  the  belbre  writteA^  oUigatioii^  AM  be^  yoidf*  oA»^ 
wise,*  kbi 

Ph 
vfe., 


and  from  thence,  hitherto  hay  ceased,  to'  carry  on  the  tradecr  and  busindSdeB  of-  a 
liHeti-dlvpe^^^  hAberdasher^  and  niereer,^  o#  any  of  the  iaiid  trkdoa  ite<f  bfLsMrasleiil 
of  tLTiy  otver  eraA€f  or  bttMiH^ss^  i^b^ye^,-  aifd  thttt,  ^t  thc^  tm^  of  the  de«&  of 
th^  E^id  |!!Szift)^th  UTs' Wi^e,  h^  had  not,  nor  h^  be'  At  aiJy  Am^sxtic^  hitherto'  hA] 
nor  had  he  ai.  ttie'  tAne  of  the  commencement  of  this  suit,. or  slnoci  nor  has  Ee 
now^  any  stock  in  trade  or  effects  in  the  linen^lrapery,  haber^idieryy  tfndnteroety 
trader  and  basmessesy  or  in'  any  of  thorny  or  in*  any  otfael*  t^altte  o^  business  ^biil- 
ev^i*,  and  thift  i^  aiiB6ottn'<  of  tne  sttid'  stbck  in  tride  «Eid  tlSH^U  hi  th«  sftid  cotf- 
dition  pentioned  was  or  could  be  t^keti  at  thie'  tlm«r  oi^  the  d^h  of  the  stSjd 
wife  of  the  said  (itefendant,  or  at  any  other  thne  tioin  tienc^  luthertb/'  Verifi- 
cation. ■     ■       jp 

Replication,  tnat,  at  the  expiration  of  twelye  monlte  *fi<0B(  atod  albnr  fi^^fh 
the  decease  of  the  said  Elizabeth,  yiz.  on,  &c.,  there  were  and  still  are  ^ 
living  two  chddk«n^  of  ih^sM  m\Mi^  hy  thb  siUd  E^pNM  ^Cch^lTsj  ^. 
(naming' tli^nTy)  «md  that  befbi%  h^t  d^h,  iii.  on^  &^.,-o4i  Nwkcff  B^wMTy 
anodher  chttd  of  the'  HM  Bli^Keth)  by  TSiiwt^  St&ttelitf/  dfted^  leityhijr  lAiHHi 
is^e,  rts-  efgfat  ofailtdi^n  (takmi^g  them,)'  and  tb6  s«id'  cMldlieii  o^  SiiaMtfii 
Btohellrand  N«ntiyBe^T<^#efe;'aSttieexpiMlfoniof  twelve  am^gtfowmi 
aft^r  the  deeisacie  of  th^  fliaid  Blittibetlr,  bjsA  sttil  riralifib^    Yeriloatioti. 

Demurrer^  staling  hf  cau^s,  ttttft  the  pteii  allbges  miltter  whidi  is  a  com)^dt0 
aiifaweF  to  the  dMlttrtifSbil  and  delinM^e'  to  (Ae<  aMiott;  ^^  ind^iidbbt  of  th^  ih«t! 
of  the  ^id  EKMbeth  hwiwg  any  ehildr^for  by  fidmmf  Amn^,'  mid*  yet'  ^M 
pladutiff  hilt  iMt  ti^i^  the  sattie  or  aily  part'  thereof  by  Ms  r^pltetftton ;  tfld^ 
abo  that  th^s'wiftidg  obligfMUdi^y,' dbt  oti  an  oyeiy^rds  tfobjee^  to  a  oonditien^ 
breachefir  w4iereof  oug&t  to  haVe  b«etk  a»big«ed  or  stiggei^ted>  by  thtf  replication. 
a^Mrding  to  iAjb  dtatuM^  y^t  ntt'  biteaofa  i^  aitsi^ed,  Ac.  f  «k^  diatfan^isstie  j^iaw 
oi  the^  (^aid're^^Iica^old^  wdtild  bb  immftft^klal')  and'  {hni)  the  repliittkeion  is  ito-ollMr 
rtfs^tB,>  &o.    tTdiidei!  iii'  d^mtM^r. 

w  A^n^nli  df  the  deiimri^if)  in^  ffilaiiy  tenn<  18^,^  the  Oonn  of  Ktejfd 
B3m»h'  giitd' judjgmbiit  fcn^  the  defend)iii</,  5  B;  ^  Ad.  dl4.  Upon  this  judjgtnenl 
error  was^  bMuj^t  m'  the^  Ectchequer  OHamber;  aldd  the  case  wtt-  airgned^  in 
Easter  yacatiotf  1^9(5,)  May  14th,>  b^ore'  Tiivdfal,' Oi  J./  Lord  A1[>inger,  0.  ^., 
Yaughat),  J.,  Bbitoid,*PaHEe,  atid  Alddi^on,  Us: 

*Sit  W.  F:  J^^<,  for  th^  ^laitttiiBf.  The  defendant  mah^M'W  widow,  ^^h^^ 
cMiTii^g  Ob  tiUd^  atkd  haying  childten;'  and  he'  theiyby^^y^d  pi^  *-^* 
perty  which,  but  for  the-  mamlig^,- Wdtlld  h«ye  gone  to  the  ohiidi<en.  In'  ooni- 
sidei^tion<>f  t\Aa  he  agreed  to  execni6,^aiftd  did  ex:ecttter,>a  boiid,  a8  stated  itt  the 
pleadings.'  Hie  cotadition  of  tha.t  bobd^  wan,  ill  efl^t?,  that  to;  in  consideratton 
of  recmVin^  the  property  of  Etbhelis;  the  deceased  bH^band\  sHodld  proyidia  fitt* 
BtchelFs  cnMd)!^n  by  his  wife:  The  cttriMn^  on  of  the  buBkeas  has  nothing  to 
dd'Witli  ttteengiifsment;  The  defendaiit  bound  himself  to  pity  tihe' Wife's  fknlUy 
8001.  Kt  hw  &tli<;  WUb  «bi^  bendil^'  hdW^d^^^rea^ed^  Ho'  &inPr  ^Uy<it?  «^ 
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Meout  tfkflfr  of  Vkt  it66b  iii<  tfii^  of  tUe  bdsiii^sy  if  A«h  («M«d'  OU/  llid  sii^ 
shall  bb  worth' 40M.i  iili^oUigOi^gliftl)  pdy  S00t<;  btitif;  itpdUMwh  a^oount  to 
1m  takM  i0  aft^dddjilid  stodt  in  thlde'  ati^  attount  to  \e^  tVari  SOOif.,  b€f 
ahflB  iN^  ofcly  IM?/'  It  Was  n6t  Ak^miI  tiffti  thfl  lidtid>  OksxM  be  void  if  h«r 
oeM^  ttf  Mrry  oil  the  bMhied*.  Thcf  pf^Vi^  Wa9  fbt  hifl  benefit:  if  he  e^a^ 
to  tHrtj  oti  ihe  hdMildB^,  ho  io»t  dhad  benefit^  atd  tho  bond  became  mgle.  ThA 
ooilditioa  ootild  ifo  lengef  be  f4sdtii^d:;  tlif^M  waiB  a  failufd  of  the  contingeflojl 
upoii  whieh  the  ph>vi0O  tartielj.  If  the  a^  of  &<nI/  or  that  of  the  obligee,  hfltd* 
canae^  sa^  Mure^  ih&  oblf^  nwtiMf  h^^  been  diedhht^jed';  but,  an  the  obll^ 
gor^a  own  aoi  oetiilaioneid  it^  he  is  finbloi  Sd^t>06e  A^.  sv  bbtrtid  to  B.  in  a'  bond^' 
witk  a  ebftdhiota*  ttat,  il  A.  goes  to  ¥«iV,  pt^viddd  Be  i4^d  hlH  boMO  P./  the^ 
oUlgatfoft'  ahail  be  ^^i^M.  Sf  A»  clooete  to  aett  the  heme/  f(ndf  iheFOfbre  ekniM' 
ridk'  him  toTopk^  ft  h»  dxlohn^A  ftoin!  thd  oUi^<M?  thlf  10  Aoli  like  If 
M<t^  ebt^Mit  OA  OOitfdKllom'    Th(6(  oUWbiioii  ^d^j^ftdtf'wktoll/or  the  obli^i^ 

^^  •'  tdi7  pM  of  the  bend;  thd  Oi»iid9fioii«iii  intiMttoedf  stibseqaealtfy  for  tW 
obligor's  advantage.  The  authorities  on  this  subject  are  collected  in  Sheppa^# 
TolielMtond,  ehl  2l>  and  it  ht  said  iheve,  f.  962,'  ^  if  the  cobditf<o&  be  that  the 
obligor  shifl  rid^  with  1.  S.  to  Dov^i^  sabh  a' day,  ikich  L  S.  d6tA  not  g^  thlthiftf 
that  day ;  in  this  case;  it  Mm»j  the  eonditiett  is  bi^kenv  &^  tte^  h^  must  pro^ 
enrol.  8.  <Kyg«y  thither  and*  ride^with  hint  art;  hi^  peril.''  Botfi  pioteT  of  the' 
oonditioti  theTe*  are  put  in  the  IMit  of  tioik  to  be  dtoe^  by  the  oUlieoi^ :  if  I.  Si' 
de  not  ff}f  th(9  bond  si  siilgle.  Her^,  it  wiltf  t&e  defbiiisdattt^sf  own  Hult  thai  Yi» 
did'no^  dedliMe  the  <rade.  [Lord  ABikdBB^i  0.  B.  Is  that  qufte  6etteAwT} 
nfe^i^eifdiags  do  liot  lAow  any  ei^uto;  if  thttt^  Wife  one,  Hie  defendant  otight 
to  h«re  shoim  it.  [P!iSK!8y  B.  A<b>  to  Atf  inbtanbe  fi^oib  Shept)^rd7  the  ooHU 
dkiotf  to  be  liktB  thid,  should  have  beetfy  '^^If  the  obligbr  shall  ride  With  I.  S.  to' 
Dover,  if  I.  8:  go^theTe/^  You  eottpcuto  iV  to  to<  uhidertidting  by  the^  ollligoi',* 
thst  I.  &.  shafU  tfo>  there.}  The*  obK ijer  in  the  first  instance'  aokboWledses  hin^ 
■elf  indebted'.  He  is  bound  unlbss  he<  gets  rid  of  the*  bbUgaCion.  A  eondttibil« 
10^  Mated,  by  m<Ainli  of  whielr  thtft*  i»  to  h^  done.  If  the  obndiiliioti  h^,  that  h^ 
shall  go  with  1. 3.  to  Oove^  if  he  will*  go,  and  IvS;  irfQ  not  j^,  the  bond  hfi 
single.  The'  eondiltion  kt  subsequent  to'  the  legaP  oBligi^ien^  if  lihe  eondtetiotf 
be  not  ftiMlled,'  tfhe  obligation' renkidnsl  In  B^.  Ahr.  Gondit!oil0;  pi.  187,  fonr 
way»  arerpointecf  oiil  in  Which  perforfaianoe  may  becoihe^iinpDirible;'  vis.  by  thv 
^jr%  flotofGedj  l^lfheaotof  astrang^it;  b^the  adtfof  the^oUi^or;  andbf 

^'^J^  that-of  thebbugee.  lu'theflnit  ttid  k0toase^oidy>tt^foifeitui^en)EKilMrr 
asd  the  present  i^  nbt  one  of  Hheae.^ 

The  Gottrt  of  King's  Benob  hab  e6nMdei«d  this  ss-the  ca^  of  in  agreement^ 
not  keeping  in  i^ew  tlie  nature  of  the  histhilheni  in  queMidn.  In  the  case'  ol^ 
an  agreettiedt,  the  perflDrmande  of  which  depends*  dik  soihetlhin^to  bedbne  pre- 
viously^, the  perfbnhanoe  of  thut  mu^t  be  |rdVM  hj  tb^'plkindfi^:  in  the  case' of 
an  obligation.  With  aoondition  added  ashei^^'the  defendant  ha^  td' prove'  thttf 
the  condition  is  satistfed,  or  non^perfbrmanee  ek<>iMed/  dnd-tha«  the  obligation^ 
therefore, iff  discharged.  In' Goih.  Dig.  Condition (L;  7),  (M.  aVib  i4  shown< 
that  the  non-performattee  of  a  condition  i^ll  be  eiouaed'by  the  defiitilt  of  hint' 
who  o\ight  to  do  the  first  act;  the  inAan<^  ^ven'  thers^  tiddi  in  5^Bko.  Abfi. 
Obligations,  (F),  dearly  mark  the  distinction  between  the  present  ease  attd  that^ 
of  an  action  upon>iin  affreenient.  Looking  to  the  int^bCibn  of  the  parties,  it  eko^' 
not  have  been  meant  &at  the  defmdant,  ekeettting  this>  bond,  should  take  th<^ 
whole  property,  and  should  be' at  libeHy  the  neict  daV  to*  leave  off  trade  for  thcT 
purpose  of  ihaking  it  his^  own.'  [Lord'  ABlNdttB,  C.  a.  It  might  be  argued  ov 
tiie  other  side,  that  he  cannot  have  iheatit  to*biiid  hiinsetf  to  csi¥y  oti  the  bubi-^' 
ness  under  all  possible  cireunkytanoes:  IVobably  therb  Was  an'  ititennediat^ 
meaning :  that  he  should' not  cbri^  it  on  undlsr  sttch  cironihstlinces;  that  the  in^' 
terests  of  the^  widow,  together  with  his  own,  should' hate<  be^n  afi^cted.]  Ther 
parties  do*  ]lot,iin  ftet^  fippear  to  have^  centM|>lMed'hiij  dHiad<ning  tbe^bnaMM*' 
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Bat  the  defendant  has  to  show  that  his  doinff  so  renders  *the  obHgation  ptgYg 
▼oid.  If  the  meaning  is  doabtful^  the  defendant  must  snfier  by  the  am-  ^ 
bignit^,  not  the  plaintiff  as  in  an  action  of  assumpsit.  **  When  the  condition  of 
an  obligation  is  so  insensible  and  uncertain,  that  the  meaning  cannot  be  knowni 
there  the  condition  only  is  void,  and  the  obligation  good.''  Shepp.  ToachBt.  e. 
21,  page  373.  The  defendant  is  to  show  the  meaning  of  that  which  he  relies 
npon  to  discharge  him.  [Lord  Abinoer,  0.  B.  Suppose  the  bond  were  to 
pay  a  certain  sum,  with  condition,  that  if  the  obligor  paid  600^.  on  a  ship 
arriving,  the  bond  should  be  void;  and  the  ship  did  not  arrive :  what  do  you  say 
the  consequence  would  be?]  If  the  condition  depended  on  the  ship  arriving 
within  some  limited  time,  the  case  would  be  parallel  to  this :  and  then  the  ques- 
tion would  be,  what  caused  the  non-arrival.  Unless  that  were  occasioned  bv  the 
act  of  G-od,  or  of  the  obligee,  the  bond  would  be  in  force.  Here  it  is  as  if  the 
obligor  had  written  to  the  captain  not  to  come.  The  case  which  might  be  put, 
of  the  act  becoming  illegal,  forms  a  different  head  of  excuse,  and  need  not  be 
considered. 

WiaJumany  oontri.  As  to  the  intention  of  the  parties.  The  bond  seems  to 
have  been  intended  to  secure  to  the  children  the  probable  advantage  they  would 
have  derived  if  the  mother  had  remidned  a  widow  and  carried  on  the  businesa 
till  the  time  of  her  death.  Had  she  not  married  the  obligor,  she  might  have 
continued  the  business  or  abandoned  it,  as  she  thought  proper:  the  children 
could  not  have  interfered;  though,  at  her  '''death,  if  she  nad  still  been  pieo^a 
carrying  it  on,  they  would  have  had  the  benefit  of  it.  But,  after  that  >- 
marriage,  if  she  died  and  the  business  still  went  on,  the  husband,  not  the 
children,  would  be  entitled  to  the  benefits.  The  intention  then  was,  by  this  deed, 
to  place  them,  after  her  death,  in  a  situation  resembling  that  in  which  they 
would  have  stood  if  she  had  not  married  affsin ;  and  the  aefendanfs  situation, 
under  the  deed,  was  the  same,  as  to  continuing  the  business,  as  hers  would  have 
been  if  she  had  remained  a  widow.  If  the  trade  was  going  on  twelve  months 
after  her  death,  the  stock  was  to  be  valued,  and  a  payment  made  to  them  accord- 
ing to  the  valuation.  [Aldebson,  B.  Ton  are  to  be  discharged  on  perform- 
ance of  a  condition:  wnat  do  you  say  the  condition  is?]  The  obligor  was  to 
I^y  on  two  events  happening,  that  is,  if  the  wife  died,  and  if,  at  the  time  men* 
tioned,  the  business  was  still  carried  on.  [Lord  Abinosb,  0.  B.  Two  events 
must  concur  to  eive  you  the  benefit  of  the  condition.]  The  plaintiff  must  con- 
tend that  the  derendant,  in  order  to  discharge  himself,  must  at  any  rate  carry  on 
the  business,  suppose  the  condition  had  been  that  he  should  pay  a  sum  of 
money  on  the  arrivu  of  a  ship  having  gold  dust  on  board;  then, as  it  is  argued, 
he  would  be  liable  if  the  ship  did  not  arrive  with  gold  dust.  [Lord  Abinoxr, 
0.  B.  Tes.  Pabkx,  B.  He  has  to  relieve  himself  from  the  obligation.] 
The  obligation  is,  in  effect,  a  penalty  fixed,  to  secure  payment  of  a  sum  if  cer* 
tain  events  shall  happen.  Their  not  happening  does  not  render  the  bond  single, 
because  at  the  time  of  executing  the  bond  they  were  possible;  they  might  have 
happened,  although  they  have  not  happened.  A  bona  becomes  single,  when  the 
*event  conditioned  for  liecome  impossible :  here  it  conditioned  to  be  pos-  ^077 
(dble  during  all  the  time  contemplated,  f  Aldsbson,  B.  There  is  a  fal-  ^ 
lacy  in  your  argument.  You  say  that  a  bond  is  given,  but  the  sum  is  not  to  be 
paid  unless  certain  events  happen ;  but  is  not  the  effect  of  the  deed,  that  the 
obligor  shall  not  be  excused  from  paying  except  on  certain  events?  Lord 
AsiNasn,  C.  B.  If  this  had  been  a  mere  agreement,  that  in  case  the  business 
were  carried  on  at  a  certain  time  the  party  would  pay  in  proportion  to  the  value 
of  the  stock  in  trade,  it  would  be  admitte4>  accoiding  to  the  argument  on  the 
other  side,  that,  if  the  buriness  were  not  carried  on  at  the  specified  time,  the 
plaintiff  must  prove  fraud  in  discontinuing  it,  in  order  to  recover.  But  the 
question  here  is,  whether  the  defendant  has  not  bound  himself  at  all  events, 
and  although  there  be  no  firaud,  if  the  business  be  discontinued.]    In  Brett  v. 
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IHldredge,oit6dby  Windbam,  J.  in  Ooodiar  v,  Clarke;  1  Sid.  102;(a)  afather,  on 
bis  daughter's  marriage^  made  a  proviso  that  if  his  danffhter  shall  die  withont 
issue  in  two  years,  then  her  husband  shall  repajr  600/.  of  her  portion;  she  had 
issue,  and  she  and  it  died  within  two  years ;  and  it  was  held  that  the  500/.  should 
not  be  repaid,  for  by  the  haying  of  issue  the  condition  was  fulfilled.  The  con- 
dition, here,  controls  the  penal  part  of  the  bond.    The  plaintiff  can  recover  only 

if  the  business  continue  to  be  carried  on;  *       

it  on.  If  he  is  compelled,  by  force  ( 
nesB  has  ceased,  it  must  be  said  that  ] 
^.^gl  sum,  thou|;h  the  *stock  in  trade  be  of  less  yalue'than  400/.    If  thelbusi- 

-I  ness  was  mudulently  given  up,  that  might  have  been  replied.  The 
penal  clause  must  be  read  with  reference  to  the  condition,  where  there  is  one 
which  miffht  have  been  fulfilled;  and  if  the  event  upon  which  the  filfilment 
depended  nas  not  happened,  that  may  be  pleaded  in  discharge  of  the  obligation ; 
iimess  the  event  failed  to  happen  by  the  obligor's  de&ult.  [Aldebson,  B.  It 
ia  said,  on  the  other  side,  that  you  reverse  the  onusprobandi.  J  We  shew  enough 
to  divest  ourselves  of  the  primft  fiune  liability.  [Lord  Abinoeb,  C.  B  Per- 
haps a  distmction  may  arise  where  the  condition  recites  an  agreement;  the  bond 
then  seems  to  be  given  for  securing  the  nerformance  of  such  agreement  by  a 
penalty ;  and,  if  the  condition  fails,  it  may  oe  necessary  to  see  whether  or  not  the 
agreement  has  been  broken ;  and,  if  not,  then  the  obliffor  may  not  be  liable  thouffh 
the  events  referred  to  b^  the  condition  have  not  im  happened.  Thus,  in  tSe 
mpposed  case  of  a  condition  for  payment  on  the  arrival  of  a  ship  laden  with 
gold  dust,  it  would  make  a  great  difference,  whether  the  deed  contained  simply 
an  obligation  followed  by  such  a  condition,  or  whether  it  first  recited  an  agree- 
mmt  under  which  the  obliffor  would  be  liable  to  pay  on  the  arrival  of  a  ship 
80  laden,  but  not  liable  if  the  ship  did  not  so  arrive.]  In  this  case  the 
plaintiff  says  that  the  event  mentioned  in  the  condition  was  to  discharge; 
the  defendant  says  it  was  to  make  liable.  The  plaintiff's  argument  is,  in 
e&cty  that  the  obligor  is  liable  to  the  whole  penalty,  unless  he  can  dia- 
oharae  himself  by  paying  the  minor  sum  mentioned  in  the  condition.  But 
the  defendant's  argument  is,  that  he  is  not  liable  to  pay  the  penalty,  unless 
3i^7g-i  liable  Ho  pay  one  of  the  sums  mentioned  in  the  condition.    The  clause 

^  "if  upon  an  account,  &c.,  of  the  stodk  in  trade  of  the  business  is  then 
«urried  on,''  Ac.,  is  embodied  in  the  subsequent  part  of  the  condition  by  the 
wofds  "  in  case  upon  such  account  to  be  taken  as  aforesaid,"  &c.  If  so,  he  was 
not  liable  to  pay  either  of  the  sums,  the  business  having  ceased. 

Sir  W.  W.  IbUett  in  reply.  As  to  the  effect  of  the  recited  agreement;  that 
agreement  says  nothing  of  any  sum  but  800/.,  which  is  to  be  paid  within  twelve 
months  after  the  wife's  decease,  to  the  persons  mentioned  in  tnat  recital.  The 
conditions  added  merely  regard  the  amount  to  be  paid;  so  much,  if  the  property 
be  of  such  value,  so  much,  if  less.  But,  if  the  business  be  no  longer  carried 
on  at  the  time  wnen  the  valuation  should  be  made,  boUi  the  contingencies  fall 
to  the  ground,  and  the  obligation  stands  good  for  800/.  The  obligees  would 
never  mive  consented  to  an  amement  by  which  the  obligor,  the  day  after  eze- 
onting  the  bond,  might  sell  the  property  and  convert  all  me  proceeds  to  his  own 
nae :  for,  aoeorddns  to  the  defendant's  construction  of  the  deed,  that  would  have 
been  no  fraud.  The  provision  for  payment  of  a  minor  sUm  does  not  imply  that 
nothing  was  to  be  paid  if  the  business  ceased :  to  assume  so  is  importing  a  new 
stipulation  into  the  deed.  [Lord  Abinqib,  C.  B.  The  recital  is  connected 
with  the  subsequent  part  of  the  deed  by  the  words  "in  the  event  hereinafter 
apeoified."  It  would  have  been  folly  in  the  husband  to  engage  himself  to  carry 
on  the  business  even  though  a  failins  one,  or  else  to  pay  800/. J  An  agreement 
i^oQM  on  the  marriaffe,  to  pay  8007.  at  all  events,  would  not  have  ^been  un- 

•■  reasonable.    And  on  the  other  hand  the  wife,  who  intended  to  provide 

(a)  Cited,  6  Yin.  Abr.  149,  pi.  19,  tit.  Oonditioii  (R.  a.)  "How  it  shaU  be  performefU 
The  intent  ought  to  be  performed." 
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•for  her  ehUJbn^By  was  giviiig  up  all  Ae  pteBertjr  ^  Maif  irithanl  any  meuii  of 
bilging  him  to  ^yide  far  them,  exeept  ^y  ihia  agreement.  [BoiiiiiAMDy  B. 
lAind  he  had  f^bis  advaaiage.  ^hat  ha  might  roddoa  tiie  atqck  below  «he 
ivalae  of  400/.  \xf  eeBiog  off,  a^d  ih^n  paj  axdj  120/.]  'Oflie  fepid  ia, 
^  par  800/.  aalaaa  ti^  atook  dioold  not  $e  worth  400/.  if  ii|e  biuuien 
ahpald  be  .carried  oa  at  the  time  apeoiCed.  *Xhe  bnayiifiaa  aotbaiBgdieii  oaniad 
W,  the  bond  is  aiaele;  not  in  the  atriat  aoaae  of  the  wead^  baA-tiMpavty  okdm- 
lAg  the  benefit  of  we  condition  ia  not  hronght  within  Hhe  tarma  <tf  it.  [AiAift- 
mtf,  B.  You  piean  t)iat  it  opevates  aa  a  ainale  bend  vonld;]  -^Rte  daeiriaeAB 
to  thepQrfomiaooe>and  non-iperformance  of  theaoaditiaBfibj  tfiaQblB0er/Qr(^- 
gee,  ia  stated  in  the  judgment  of  Bjj»y  0.  J.  in  Ereneh  a.  iCaaapball,  2  H.  B. 
178.(a)  The  way  in  which  the  party  ia  to  diacharge  himaelf  in  eaek  oaae  wjll 
.depena  on  the  form  ef  f^he  agfeement  and  condition ;  b«t  the  law  ia  iha  aame. 

tVK^Umm  referred  to  Fitaihagh  v.  Ikoinington,  %  Sdl^.  6S5.  Sutbal,  {).  J. 
he  r^^eat  these  waa  not  to  1^  the  act , of  theptdigpf,  but  of  ithe  ether  PMr^- 
^ifiMtasoN,  J.  )No  breaah  waa  ahewn.  Tihoal,  G.  7.  flare,  if  <the. obligor 
tWaa  bound;  aa  the  plainitiff  jaUegBs,  he  baa  hinaell  diewn  a  beach  of  the  oen- 
dition.]  Chtmadv.ms^ 

Tin  JUL,  G.  J.  now  -deEyaiied  the  jadgpient  of  the  0(hib|, 

The  .qneation  in  this  eaae  adaaa  on  the  .eoaatmiotion  ^  the.condidpB  r*gai 
Sif  a  bond,  eipiwsaed  in.afbch  termaaa  totbe  op^  to  doubt. and  nnaaatains-  k  -^  - 
^ :  bat,  taking  the  iprhole.of  the  condition  tc^ther,  we  BgD&a  m  oj^sioii,  'that 
the  Ooort  of  King^s  Banch  have  pot  the  f  ropei  conatvootion  npon  Aha  qqpifi- 
tion,  and  that  the  judgment  of  that  Oourt  daght  to  be  afirmad. 

The  bond  appeava  to.  na,  to  have  been  given  ^  aeoare  the  perfavmiMaoe  of  an 
vagreement,  entevri  into  between  the  defendant  and  ^  plaiwtuff,  prafiooa  >to  tike 
aoaoiage  ol  the  defendant  with  one  Bli«|beth  Etchella;  and  the  qneation  in  4he 
a^ae  doea  therefore  become  thia,  what  waa  the  real  intention  .cf  4;ha  partiaa  p9 
tthp  agreement  aa  expreaapd  upon  the  face  jof  itf  She  agreement  ia-eaatainad, 
JA  part,  in  the  xeoitaj  nsefix^  to.<the  oondition  of  the  bopd,  and,  aa  to  the  aaai- 
4ue,  ia  to  becollected from  the ooBdatiim  itaelf;  and iaking  them  both  together, 
the  agreement  wiU  be  found  in  ita  terma  to  be  thia ;  that  if  the  aaarriaga  ^en 
intended  should  take  place,  the  defendant  should  iwkhin  ^welye  montha  ^^^^[t 
after  the  deoease  of  hia  intended  wife,  pay  to  her>child  or  cbildrei^by  her  former 
husband,  the  aum  of  300/.,  if  upon  an  account  of  the  atock  i^  tsade  and  eAeta 
^M{  then  carried  on  by  the  defendant^'  the  same  shoakL  aapount  to  the  anm  of 
400/. ;  but  in  case  upon  such  acoount  to  be  taken  aa  aforesaid,  the  said  atoak 
in  t^ade  and  effects  ahonld  amount  to  leas  than  that  aum,  then  that  the  defend- 
ant should  pay  tp  such  ohild  or  children  the  aum.  of  120i2.  within  twelra  montha 
next  after  the  decease  of  their  mother.  And  whether  it  was  the  inteatian  of 
the  pa^tiea  to  thia  agie^ment,  that  thie  money  shqoki  be  payable  a4  aUmmii, 
within  twelye  inon&  after  the  wife'a  death,  as.  .contended  $>r  by  the  plaintiff, 
•for  that  it  should  be  payable  only  in  oaae  the  toade  oontinned  to  be  ntggo 
eaaied  on  up  to  the  time  of  the  wifo^a  death,  aa  oentandod  io^  on  ehe  i  ^ 
tpart  of  the  defendant,  is  the  queation  between  th^n. 

Now  it  seems  V>  us  to  be  the  proper  interpretation  of  that  agreeaentf  4hat  it 
was  made  in  oo^itemplation  of  the  tnde  being  carried  on  q»  to  the  time  of  the 
wife's  death;  and  that  the  money  is  to  b^  payable  amongat  the  Aildaen^  in  that 
ayent,  and  in  tlukt  eyent  only. 

The  agreement  ia  express,  <Hhat  the  money  ia  take  paid,  in  the  .event  ^bs- 
inaAer  at>ecified."  The  agreement  ia  also  express,  <^4|iat  th^  atoek  ahaU  be 
taken,''  and  that  the  amount  of  the  sum  tP  be  paid  ahall  dapead  on  the  Tahie  of 
5the.Btoc!k«  Xheiagreemai^t  is  fotther  express,  that  the  atook  is  only -to  betakaa 
.(indeed,  it  oonU.  only  ba  taken),  if  the  trade  ^^  l)e  thei^  eaoded  on  by  ^e  4^ 

(a)  He  t^ea-  r«ad  t^,e  ^wye,^t>e|pwini|p,'ft  ''.V^^ft  ^pv^wi*  .th9W>"a^4.a^4|pf  at 
**  condition  precedent" 


%i\4iii.t/''  I(ie  «fgi|t,  th^pif^,  Vliip)»  iK«9  %otiPAlly  ^au^e^i  OAIQ^I^^  that 
the  trade  and  basiness  were  actaallj  given  up  and  abandoned^  long  before  the 
wife's  death,  appears  to  us  to  be  an  event  not  ^j^^H^fyr^j  i\\^  ^reen^ent; 
|^;is  cQt^  a^%w^,  ^  w  .^hVPk  m  f^k^rM  mpi^  i^n  Agr^Dji^nt  fftr  (he  parties^ 
i^tfisd  of  j)||^i|2  |k  (C0][i9l^otipn  iOfion  |^%t  .wj^i^b  t^ej  })^v«  mf^  for  tjiem- 
^^^^  if  we^^oi^d  hflU  tl^t  4be  d^j^p^aj^  iins  bonn^  wd^  this  (9ftq4ition  pf 
tiie  bond,  to  paj  either  pf  the  i^Q  sfma  t)^efiein  Qi^ptipnAdi  in  the  ey^pt  vvl^iph 
^  4ctp»)Iy  ta^  ^»(^.  P^Ji^e  f)Qfi#tr«otiop  popten^e^  ^  ^  tl^e  plaifitiff  would 
«$ier  fniake  U  cprnpi^spiy  pp  tfc^  (i^Qb^d  to  cairr^  on  |iie  tn^cte  during  the  Ufe 
of  his  wife  tlipugh  jit  became  a  failing,  ^r  eiven  f^  i^inoiiiiifioitoei^  to  the  hu^b^^Qd; 
Mgo-i  pr  wpida  liendor  \am  jli^te  ^  ihe  piiyn\^t  of  U|e  mqoejjr  ^in  tb?  evc^t 
J  of  h^  lieldii^g  .to  the  prfniaure  pif  .^inpfei^n  Qi];c!^io9t^nq^,  and  of  his 


&ms^  up  the  bu^i^e^.  A^i  m  ti^,  if  ^e  pftrtjefi  dad  }iit<»^ed  thia,  ^ey 
.^'ppld  hfkye  uspd  t])e  ^^,fiTOjfe.e^4iw*t  ^  in^ckg  the  b<«^  cpnditipniil  for 
(the  payipent  q(  a  fleirf^i^  KWi^  of  mon^iiKi^hiii  tgrelve^n^Maitha  fi^.  tbp  dontb 
irf  the  wife. 

We  agree  entirely  in  the  pc^tiotn  ifi^  do.wn  by  tte  flPWpel  |p)r  the  plaintiff 
m  tbe  cour$e  of  h)f  argument,  tjiatwhen  a  popditioi)  beoQm^  iippo^aibj?  bv  the 
not  of  the  pli^\|pr,  f^ucfi  ifnpp^li^Uit^  f(«m»  W>  «^wer  to  an  action  0^  the  hon4- 
^t  Kp  cli^erl^ip  ^|m  in  ^  .appli.qatipp  <4  thjit  f^iBeiple  to  the  nre^ept  Qiiee; 
lieqanse  we  thi^  •rre  ,fDu&t  infer  the  intcAtipp  of  tbe  partjpa  to  leavp  \i  qppn 
either  to  the  prudence  0^  the  husbai^y  or  to  qasiif^ti^  qr  oiropmstancea  whi^h 
oould  not  be  for^iEfeAq,  to  pii^t  ^  '^  to  tbe  ibiadp,  Bfid  ofipsf^neqtlj,  the  liability 
tf>  pay  the  moi^^py.  Jt  i^  npt,  therefpre,  jtl^fkt  %  pbVg^  hs^  P)^p  the  perfprm- 
ance  of  the  condition  imppa^ible  by  his  vp^ijLntfM^  act;  bijit  tt^^t  h^  l)ft8.pxerci^pd 
li  power  pf  pipping  t^^rpqpcprpy  .^hieh  the  vei^  pooditipn  itfc^  rpfier^pd  to  him. 

tippn  these  ground<||  up  ihx^i  thp  ipdj^i^t  of  the  Gpu^  pf  Klng^s  Benf h 
«9ght  to  be  #jiog4.  ^ j(q4sw§i^  f&4Md. 


IN  THE  EXCHEQUER  CHAMBER, 

fSa*]  ♦PAPDQN  i^tfurt[  BAJBr'lft'DTT  apd  Aftoftei;.     |%««!*v,  JTi**^  18. 

Ii^  ^  aotlQ^  of  debt,  fpr  twentj  ywurs*  rpat,  Aorap^encpid  Jjilf  2^  X^313,  on  an  indentnre 
of  demise,  the  defendants  pleaded.  1.  Non  est  factum.  2.  (under  stat.  3  A  ^  W.  4^  c.  27, 

S.  42).  That  no  .cai^e  of  action  accr«ed  i^ithin  s^  years ;  which  the  plaintiff  tray^rBed. 
,  and  4.  A9  to  seTenteen  'years  and  three  quarters'  rent,  that  on,  Ac,  the  plaintilT 

aestgned  orer^aB  bia  iatereBt  in  tfae'pre9ii3M,  fmd  that  no  part  of  tbatrent  became  dae 

hr'fbre  sneh  asaigvHBent.    To  ^he  l^t  two.ple»p,  the  plaipliff  pleaded  npn  eat  fiictnvi. 

IThe,  jury  fpnnd  on  the  0r^t  two  issnw,  fqr.theplidntlff,  ifithont  dami^es^  a/i^4  op.  the 

la^t  two  for  tl\e  defendants.    Judgnpent  was  entered  up  for  the  defend^ants : 
Held,  on  error,  by  Tindal,  C.  J.,  and  Lord  Abii^ker,  C).  B.,  that,  on  this  record,  assuming 

tOie  plea  foundled  on  the  statute  to  be  aTallabiel'the  plaintiff  was  entitTed  to  judgment 

for  two  jears  and  a  quarter's  rent 
«9t^  held  by  th^  irho)e  Goi»n  of  |^<Mr,  Ahatithe  ptol^  WM  oPt  araUl^bllBi  f<K  4hft  ft^t  Bk 

.4  W.  4,  c.  27,  s.  4?,  as  to  actlqp9.i(oi;%rrear»  qfT/^n^  is  not  retrosvftcti,TO. 
Quaere,  Whether  the  above  sectio^i,  in  so  (ar  ^a^  it  liniUs  the  brinn^ng  cf  actions  (or  r^t 
'to  sl^  years  after  such  rent  becqmes  due/ 4c>,  ^  rep^al^d  br  sUt.^  &  4  Wl  4,  q.  42,  B. 

af,  where  the  rent iireserred  by  indenture? 

QiaMre,  Whether  the  Gonrt  of  Sm>r  in  thp  fiz^haqner  6h|uaber  can  grant arepleaderY 

Da^,  by  the  plaintiff  inenro^  agauifl||b  1i».de&ndant4  in  eiBOCy  fop  rent  reseived 
bj  an  indenture  of  lease^  n^ade  between  the  dpfenduits  and  the  plaintiff.    The 
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was  1600?.  for  twenty  years'  rent;  from  February  2d;  1812;  to  February  2d, 
1888. 

Pleas :  1.  Non  est  factum. 

2.  That  no  part  of  the  rent  in  the  declaration  mentioned  became  or  wis  doe, 
and  the  causes  of  action  in  the  declaration  mentioned  in  respect  thereof;  did  not, 
nor  did  any  or  either  of  them;  accrue  to  the  plaintiff  within  six  years  next  before 
the  commencement  of  this  suit;  in  manner  and  form,  &c. 

8.  ''As  to  so  much  of  the  said  declaration  as  relates  to  the  sum  of  14202., 
part  of  the  said  rent  in  the  said  dedaration  mentioned;  and  thereby  alleged  to 
be  due  ''^nd  owing  from  the  said  defendants  to  the  said  plaintiff  as  aibre-  p^^^ 
said;  for  the  space  of  seyenteenyears  and  three  quarters  of  another  year,  '- 
ending  on  the  said  2d  day  of  I^ebruary,  1883 :"  that  by  certain  indentures;  set 
out  in  this  plea,  the  last  bearing^  date  SOth  of  JunO;  1815;  Uie  plaintiff'  conyeyed 
away  aU  his  estate  and  interest  in  the  premises;  and  his  said  estate  and  interest 
therein  became  and  waS;  on  the  last  mentioned  day;  wholly  ended  and  deter- 
mined; and  that  no  part  of  the  said  1420?.  became  or  was  due  from  the  defend- 
ants to  the  plaintiff  at  any  time  before  that  day. 

4.  This  plea  was  also  pleaded  as  to  the  1420?.;  the  introduction  was  the 
same  as  in  the  preceding  plea ;  and  the  assignment  of  the  plaintiff  'a  interest  by 
the  deed  of  30th  of  June  1815  was  stated;  with  yariations  which  are  not  ma- 
terial herO;  and  with  an  ayerment;  as  in  the  third  plea;  that  no  part  of  the  1420^ 
became  due  before  the  last-mentioned  day. 

Replication :  1.  Joining  issue  on  the  plea  of  non  est  fiustum. 

2.  That  the  said  causes  of  action  in  the  second  plea  and  in  the  declaration 
mentioned;  did  accrue,  &c.    Issue  tendered  and  joined. 

8.  That  the  plaintiff  ought  not  to  be  precluded;  &c.  in  respect  of  the  part  of 
the  rent  in  the  introductory  part  of  the  third  plea  mentioned,  because  the  sap- 
posed  indenture  of  30th  of  June  1815;  in  that  plea  mentioned;  is  not  the  deed 
of  the  plaintiff.    Issue  tendered  and  joined. 

4.  The  like  as  to  the  indenture  of  30th  of  June  1815;  in  the  fourth  plea 
mentioned.    Issue  tendered  and  joined. 

*The  cause  was  tried  before  Lord  DenmaU;  0.  J.;  at  the  assises  for  r^gg^ 
the  county  of  DeyoU;  July  1834.  The  yerdict  was;  on  the  first  issue,  '- 
that  the  indenture  in  the  declaration  mentioned  is  the  deed  of  the  defendants. 
On  the  second  issue ;  that  the  causes  of  action  did  accrue  within  six  years. 
On  the  third  issue;  that  the  indenture  of  June  30th;  1815;  in  the  third  plea 
mentioned,  is  the  deed  of  the  plaintiff.  On  the  fourth  issue ;  that  the  inden- 
ture of  June  30th,  1815;  in  the  fourth  plea  mentioned;  is  the  deed  of  the  plain- 
tiff. And  the  judgment  waS;  that  the  plaintiff  take  nothing  by  his  writ;  bat  be 
in  mercy;  &c.;  and  that  the  defendants  do  recoyer  against  the  plaintiff  83?.  for 
their  costS;  &c. 

The  proceedings  wc^e  returned  on  writ  of  error  to  the  Exchequer  Chamber, 
and  the  following  erroh  were  assigned;  (Hilary  tenu;  5  W.  4.)  '<  That  jodg- 
ment  was  giyen  against  the  said  pudntiff;  whereas  judgment  ought  to  haye  been 
giyen  in  his  fayour  for  the  said  sum  of  180?.,  inasmuch  as  the  third  and  bf t 
pleas  (being  the  only  two  pleas  found  for  the  said  defendants,)  are  pleaded  in 
bar  to  part  only  of  the  said  action  (that  is  to  say,)  to  the  sum  of  1420?.;  part  of 
the  said  rent  or  sum  of  1600?,  by  the  said  declaration  demanded ;  and,  there- 
fore, the  said  plaintiff  is  entitled  to  recoyer  the  said  sum  of  180?.;  being  the 
difference  between  the  said  sum  of  1600?.  aboye  demanded;  and  the  said  soin  o! 
1420?.  coyered  by  the  said  third  and  last  pleas."  And;  ^thef;  that  the  seoond 
plea  is  bad  in  law.  And  the  plaintiff  prayed  that  the  jud^ent  might  be 
reyersed;  and  that  he  might  he  adjudg^  to  recoyer  the  said  sum  of  180/. 
Joinder  in  error,  of  the  same  term.  The  case  was  now  argued  '''in  the  r«gg>j 
Exchequer  Chamber,(a)  before  Tindal;  0.  J.,  Lord  Abinger;  0.  B.;  ■- 
Park;  Bosanquet;  and  VaughaU;  Js.;  and  Aldersou;  B. 

(a)  At  the  trial  of  this  canee,  leaye  was  giyen  to  move  to  enter  a  yerdict  for  the  pl^o- 
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*8SS1  Newmcm^  for  ike  plaintiff.  Tlie  plaintiff  has  obtained  a  ^t'erdict 
-'  OB  tbe  first  and  second  pleas  :  the  defendants  on  Uie  last  two  only.  But, 
as  to  rent  for  two  years  and  a  quarter,  the  last  two  pleas  give  no  answer ;  the 
plaintiff^  therefore^  is  entitled  to  reoover  180^.,  and  the  judgment  ought  to  be 
entered  for  him.    (He  was  then  stopped  by  the  Court.) 

Orawder,  contr^.  The  plea  of  the  statute  of  limitationfl  was  intended  to  bar 
the  wholelof  the  claim  for  rent.  On  production  of  the  demise  from  the  plain- 
tiff to  the  defendants^  it  appeared  that  rent  had  accrued  during  the  last  six 
years;  and,  upon  the  evidence,  the  jury  found  for  the  plaintiff  on  th&  second 
^mi  ^P^^j  ^^^^  ^>  ^^7  found,  as  to  that  plea,  that  causes  of  action  bad 
^  accrued  within  six  years,  and  within  six  years  only.  The  plaintiff's 
demand  could  not,  by  stat.  8  &  4  W.  4,  c.  27;  s.  42,(a)  be  carried  fkrther  back. 

tiff  on  the  last  two  cotints,  on  an  objeetiofi  to  the  ertamp  upon  the  assignment ;  and  like- 
wise to  move  to  enter  sneh  damages  as  tbe  Gonrt  might  think  the  plaintiff  entitled  to  on 
the  first  two  coants ;  the  Lord  Chief  Justice  intimating  an  opinion  that  t^e  plaintiff  was 
not  entitled  to  any.  The  motion  was  made  upon  the  first  point  (Paddon  v.  Bartlett,  2  A. 
A  E.  9),  in  Michaelmas  term,  1834,  and  a  rule  reftised.  Aeunnan,  for  the  plaintiff^  then 
declined  moving  on  the  second  point,  saying,  that  the  plaintiff  was  authorised  by  the 
Terdict,  as  it  stood,  upon  the  first  two  issues,  to  take  judgment  for  the  rent  not  covered 
by  the  pleas  fbund  for  the  defendants.  As  to  this  the  Gonrt  gave  no  opinion.  The 
plaintiff's  attorney  afterwards  obtained  the  postea  from  the  associate ;  whereupon,  in 
the  same  term,  a  rule  was  obtained,  calling  on  the  plMntiff's  attorney  to  show  cause  why 
he  should  not  deliver  up  the  postea  to  the  attorneys  for  the  defendants.  The  court,  after 
hearing  yewman  against  the  rule,  and  Crowder  (who  relied  upon  the  several  findings  on 
the  record),  in  sapport  of  it,  made  the  rule  absolute,  on  the  last  day  of  the  term. 

The  following  variances  in  entering  up  a  judgment,  vis.  that  the  plaintiff,  as  to  certain 
« counts"  (instead  of  "issues"),  take  nothing  by  his  "bill"  (instead  of  "writ"),  and 
that  the  "defendant"  (instead  of  "defendants")  recover  costs,  Ac,  are  clerical  errors, 
which,  when  ascertained  by  comparison  with  the  record  of  proceedings  in  tbe  cause, 
the  court  will  amend,  thou^  the  judgment  be  of  a  past  term,  and  though  a  writ  of 
error  be  pending  in  which  &ese  and  other  errors  are  assigned. 
The  court  refused  to  make  such  a  rule  absolute  in  the  first  instance. 
The  party  moving  must  pay  the  adverse  party  his  costs  of  such  amendment. 

Judgment  was  then  entered  np  by  the  defendants^  and  a  part  of  the  judgment  as  re- 
corded was,  that  the  plaintiff,  as  to  the  last  two  counts  of  his  declaration,  should  take 
nothing  by  his  biU;  and  that  the  defendant  should  recover  hie  costs  as  to  those  counts. 
Error  being  brought,  these  variances,  among  other  things,  were  assigned  for  error. 

OriftmUrj  in  Easter  term,  1885  (April  15),  moved  that  the  clerk  of  the  treasury  of  this 
court  might  be  directed  to  amend  the  entry  of  the  judgment.  He  moved  this  on  an  affi- 
davit, which  stated  that  the  deponent  had  inspected  the  roll,  on  which  the  proceedings 
were  entered  on  record,  and  which  was  filed  of  record  in  this  court,  and  that  from  such 
inspection  it  appeared  that  the  clerk  had  improperly  entered  up  final  judgment,  not  in 
accordance  with  the  previous  proceedings,  the  postea,  and  the  finding  of  the  jury,  inas- 
mneh  as  the  aetion  was  commenced  by  awnmonsy  the  declaration  contained  only  one  eouMy 
and  the  finding  was  for  the  plaintiff  on  the  first  two  ittuety  and  for  both  defendrnts  on  the 
last  two.  Crowder  contended  that  the  variances  were  clerical  errors,  which  the  court 
would  amend  as  of  course.  The  court  refused  to  grant  a  rule  absolute  in  the  first  instance, 
but  granted  a  rule  nisi.  Newman  showed  cause  (May  13),  and  contended  that  this  judg- 
ment, being  of  a  former  term,  could  not  be  alterea;  that,  at  all  events,  the  defendants  had 
been  guilty  of  laches  in  not  making  the  application  sooner;  that  the  errors  were  not 
clerical,  but  the  mistake  of  the  party ;  and  that  the  amendments  ought  not  to  be  allowed, 
in  a  judgment  which  was  in  other  respects  erroneous. 

Paa  Cubism.  (Lord  Denman,  0.  J.,  Littledale,  Patteson,  and  Coleridge,  Js.)  The  pl^n- 
tiff  has  sufli^red  no  prejudice  fh>m  the  lapse  of  time,  and  he  is  not  entitled  to  say  here 
that  the  judgment  is  erroneous  in  other  respects  than  those  now  in  question.  As  to  these 
particular  errors,  the  rule  must  be  absolute,  on  payment  of  costs  by  the  defendants. 

Cfrowder,  for  the  defendants,  submitted,  that  it  was*  hard  on  them  to  pay  costs  for  an 
error  which  was  not  attributable  to  them,  inasmuch  as  they  could  not  interfere  with  the 
postea  after  it  was  carried  in,  but  to  the  officer  of  the  court. 

Psa  GoaiAM.  We  think  that  tbe  plaintiff  ought  to  have  the  costs  of  setting  this  right, 
and  that  the  defendants  must  pay  them.  Rule  accordingfly. 

(a)  Stat  3  ft  4  W.  4^  c.  27,  s.  42,  enacts,  "That  afler  the  said  Slst  day  of  December, 
1833,  no  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money  charged  upon  or 
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But  then  the  defence  raised  by  the  third  and  fourth  pleas,  vis.  that  the  plaintiff 
had  assigned  his  interest,  covers  the  six  years,  and  goes  back  to  a  period  long  antece- 
dent ;  and  the  jury,  haying  found  for  the  defendants  on  those  pleas,  find,  in 
effect,  that  during  the  time  referred  to  in  them,  that  is  from  June  30th,  1815, 
downwards,  the  plaintiff  had  no  interest  or  cause  of  action.  Upon  the  whole 
record,  therefore,  it  appears  that  no  debt  is  due.  And  the  jury  hav^  not  found 
any  damages.  It  is  as  if  the  defendants  had  pleaded  the  statute  as  to  the  whole 
period,  except  the  last  six  years,  and,  as  to  that,  the  assignment  of  the  plaintiff's 
interest,  and  that  plea  had  been  found  for  them.  [Tindal,  C.  J.  You  assume 
that  the  jury  found,  on  the  plea  of  the  statute,  that  rent  had  accrued  within  the 
"^last  six  years.  Lord  Abinqer,  G.  B.  Suppose  it  had  been  proved  i-^qaq 
that  the  defendants,  within  the  six  years,  had  given  a  written  acknowledge  *- 
ment  or  promise  in  respect  of  rent  due  nineteen  years  ago  ?]  The  Court  will 
not  make  a  supposition  against  the  judgment.  [Tindal,  G.  J.  The  difficulty 
you  are  under  as  to  the  plea  of  the  statute  arises  from  your  not  having  pleaded 
according  to  the  fust.  If  you  had  done  so,  you  might  have  obliged  the  plaintiff 
to  reply  that  a  part  of  the  causes  of  action,  viz.  the  last  six  years'  rent,  accrued 
within  six  years.  As  it  is,  the  replication  may  apply  to  a  cause  of  action  in 
respect  of  any  part  of  the  rent.]  It  is  true  that  the  verdict  might  have  been  as 
it  is,  if  a  written  acknowledgment  had  been  proved,  respecting  rent  due  nineteen 
years  back.  But  the  question  is  whether,  upon  any  supposition,  the  judgment 
can  be  supported.  [Lord  Abinger,  G.  J.  If  the  last  two  pleas  had  not  been 
pleaded,  and  the  verdict  had  been  given,  as  here,  upon  the  first  two,  what  do 
you  say  the  result  would  have  been  ?]  That  would  have  been  a  verdict  for  the 
plaintiff  as  to  the  last  six  vears.  [Aldebson,  B.  No  ;  as  to  the  whole.] 
The  jury,  having  found  for  the  plaintiff  on  the  plea  of  the  statute,  but  ^ven  no 
damages,  and  having  found  for  the  defendants  on  the  assignment,  have  in  effect 
found  that,  although  the  plaintiff's  case  on  the  plea  of  the  statute  was  supported, 
the  assignment  was  an  answer.  [Lord  Abinqeb,  G.  B.  If  the  assignment 
left  the  plaintiff  no  cause  of  action  during  the  six  years,  the  verdict  should  have 
been  for  the  defendants  on  the  plea  of  Uae  statute.  But  we  are  bound,  if  pos- 
sible, to  suppose  such  a  case  as  will  support  the  verdict :  and  that  case  may  be 
such  a  written  acknowledgment  as  *has  been  suggested,  or  a  payment  r^oM 
of  interest.  The  judgment  is  only  a  conclusion  from  the  verdict.  The  - 
circumstance  of  the  jury  not  having  given  damages  is  no  reason  that  the  plain- 
tiff should  not  have  judgment.  We  must  take  tne  record  as  it  stands,  and  see 
if  the  declaration  is  not  sustained  as  to  so  much  time  as  is  not  covered  by  the 
last  two  pleas.]  If  the  defendants  are  wrong  on  this  point,  the  Gourt  will  pro- 
bably grant  a  venire  de  novo.  [Tindal,  G.  J.  It  should  be  a  repleader;  and 
I  doubt  if  we  can  award  that.  The  most  satisfactory  course  would  be,  that,  on 
payment  of  costs,  you  should  be  allowed  to  amend  vour  plea,  and  go  to  trial 
again  on  the  real  point  in  dispute.  But  we  should  wish  to  hear  the  other  side 
on  the  question,  whether  the  statute  3  &  4  W.  4,  c.  27,  extends  to  this  case; 
because,  if  the  second  plea  is  bad  in  law,  the  amendment  would  be  of  no  use.] 

Newman,  for  the  plaintiff.     The  writ  issued,  July  22d,  1833.     The  statute 

payable  oat  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect 
of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress,  action,  or  suit  bot 
within  six  years  next  after  the  same  respectively  shall  have  become  due,  or  next  after  an 
Acknowledgment  of  the  same  in  writing  shall  have  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was  payable,  or  his  agent: 
Provided  nevertheless,  that  where  any  prior  mortgagee  or  other  incumbrancer  shall  have 
heei^  in  possession  of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within  one  year 
next  before  an  action  or  suit  shall  be  brought  by  any  person  entitled  to  a  subsequent 
mortgage  or  other  incumbrance  on  the  same  land,  the  person  enUtled  to  such  subsequent 
mortgage  or  incumbrance  may  recover  in  such  action  or  suit  the  arrears  of  interest  which 
shall  have  become  due  during  the  whole  time  that  such  prior  mortgagee  or  incumbrancer 
was  in  such  possession  or  receipt  as  aforesaid,  although  such  time  may  have  exceeded  the 
#aid  term  of  six  years." 
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8  ft  4  W.  4,  c.  37,  received  the  Boyal  assent,  July  24tli,  1833,  and  it  enacts 
(sect.  42.)  that,  after  the  Slst  of  December,  in  that  year,  no  arrers  of  rent 
^*  shall  be  recoyered'^  by  any  distress,  action,  or  suit,  but  within  six  years  next 
after  the  same  shall  have  become  dae,  &c.  That  does  not  apply  to  an  action 
commenced  before  the  statute  passed.  The  intention  was  that,  after  the  31st  of 
December,  no  person  should  brins  an  action  for  the  causes  mentioned  in  sect. 
42.  The  intention  to  limit  the  right,  not  of  recovering  in  actions  already  begun, 
but  of  commencing  actions  or  other  proceedings  in  future,  is  plainly  expressed 

*S921  ^^  ^^^'  ^'  ^^^  ^^^'  ^^'  ^^         ^°^^  statute,  and  ^in  stat.  3  &  4  W.  4, 

^  c.  42,  sect.  3,  which  is  in  pari  materia*.     Again,  sppposing  even  that 

Stat.  3  &  4  W.  4,  c.  27,  s.  42,  were  retrospective,  it  applies  only  to  rents  on 

parol  demises,  not  on  demises  by  specialty,  which  latter  rents  appear  to  be 

Srovided  for  by  sect.  40.  [Lord  AsiNasB,  G.  B.  If  none  but  rents  on  parol 
emises  were  contemplated,  the  stat.  21  Ja.  1,  c.  16,  s.  3,  would  have  oeen 
sufficient.]  That  does  not  bar  the  right  of  distress.  But  further,  if  the  forty- 
second  section  applies  to  rents  secured  by  specialty,  it  may  be  a  question  whe- 
ther it  is  not  virtually  repealed  as  to  the  limitation  of  time  by  stat.  3  &  4  W.  4, 
c.  42,  s.  3,  which  enacts  that "  all  actions  of  debt  for  rent  upon  an  indenture  of 
demise,'^  which  ''  shall  be  sued  or  brought"  after  the  end  of  that  session  of 
parliament,  "  shall  be  commenced  and  sued"  within  ten  years  after  the  end  of 
the  session,  or  twenty  years  after  the  cause  of  action.  The  Court  here  called 
upon. 

Onmder,  oontri.  It  must  be  admitted  that,  if  the  plea  of  the  statute  be 
bad,  the  defendants'  pleadings  cover  onlv  seventeen  years  and  three  quarters, 
and  the  plaintiff  is  entitled  to  recover  180/.  But  the  statute  does  operate  on 
actions  already  brought.  The  sections  referred  to  as  showing  a  contrary  inten- 
tion are  not  to  be  so  considered.  [Aldebson,  B.  The  words  of  the  proviso 
in  sect.  42,  of  stat.  3  ft  4  W.  4,  c.  27,  are  <<  within  one  year  next  before  an 
action  or  suit  shall  be  brought."]  That  proviso  refers  only  to  one  subject,  dis- 
tinct from  rent.  Sect.  40,  cannot  apply  to  rents.  The  words  are,  "  no  action 
or  suit,"  &c.,  "  to  recover  any  money,"  "  charged  upon  or  payable  out  of  any 
4CQQQ1  land  or  ^nt."  The  legislature  cannot  have  meant  to  speak  of  a  rent 
^^^^  as  "  payable  out  of  a  rent."  Sect.  3  of  stat.  3.  &  4  W.  4,  c.  42,  as  it 
regards  the  present  subject,  seems  to  have  been  a  mistake  of  the  legislature. 
riiord  Abingeb,  C.  B.  I  cannot  interpret  away  the  words  ''  all  actions  of 
debt  for  rent  upon  an  indenture  of  demise."  At  all  events  the  latter  statute 
does  not  repeal  the  former.  It  was  indeed  needless,  after  enacting  that  no  debt 
of  a  certain  class  should  be  recovered  but  within  six  years,  to  say  that  all  actions 
for  such  debt  should  be  brought  within  twenty  years ;  but  still  the  defendants 
may  rely  upon  the  first  enactment,  as  not  contradicted  by  the  second.  Several 
cases  on  other  statutes  are  favourable  to  the  retrospective  construction  of  this ; 
as  Towler  v.  Chatterton,  6  Bing.  258.  [Tindal,  C.  J.  The  question  there 
was,  whether,  when  the  cause  came  on  to  be  tried,  the  Judge  was  to  be  governed, 
in  reoeivinff  evidence,  by  that  which  was  then  the  law  of  the  land.  Lord 
Abinoeb,  C.  B.  The  enactment  relied  upon  there,  had  particular  words  whichi 
made  it  applicable,  after  a  certain  time,  to  suits  already  depending.]  Freeman 
V.  Moyes,  1  A.  ft  E.  338,  and  Pickup  v.  Wharton,  2  Cro.  ft  M.  405,  S.  C.  4 
Tyr.  228,  (on  stat.  3  ft  4  W.  4,  c.  42,  s.  31,)  also  favour  the  retrospective  con- 
stnotion.  Here,  as  in  those  cases,  the  statute  takes  effect  upon  an  action 
already  depending.  The  action,  when  commenced,  may  have  been  in  proper 
time ;  but  the  statute  intervenes  and  prevents  the  recovery.  fLord  Abinqeb, 
0.  B.  Tou  must  contend  that  the  words  of  the  stat.  3  ft  4  W.  4,  o.  27,  s.  42, 
are  as  strong  as  those  of  3  ft  4  W.  4,  c.  42,  s.  31 ;  '<  in  everv  action  brought 
♦8941  ^y  **°^  executor,"  "  such  executor"  "  shall  be  liable,''^  And  you  must 
•'  say  that,  if  proceedings  at  law  or  in  equity,  were  commenced  in  good 
time,  subsequently  to  the  stat.  3  &  4  W.  4,  c.  27,  but  the  recoverv  were  put 
off;  M  by  delay  in  obtaining  a  decree  in  Chancery;  the  plaintiff  must  be  bariM.] 
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That  is  an  argament  from  inconyeniencei  which  eaimot  govere  the  oonslnielioii 
of  an  act.  [Alderson,  B.  In  the  caae  of  ezecntora  the  inconv^iuenoe  at- 
tached only  to  actions  then  commenced;  here  it  wonid  be  felt  through  all 
future  times.]  The  difference  of  language  in  this  section  and  in  sect.  40. 
(where  it  is  said  that  '<no  action  can  be  brought/')  shows  a  difference  of  inten- 
tion. [Alderson,  B.  The  words  here  are,  that  no  arrears  of  rent ''  shall  be 
recoyered  •"  recovering  is  by  bringing  an  action.  The  words  used  as  to  rent  are 
also  used,  in  the  same  section,  as  to  legacies ;  and  in  sect.  43,  it  is  enacted  that 
no  person  claiming  any  legacy  '<  for  the  recoyery  of  which  he  might  bring  an  ac- 
tion or  suit  at  law  or  in  equity,  shall  bring  a  suit  or  other  proceeding  in  any 
spiritual  Court  to  recover  tne  same  but  within  the  period  during  which  he  mi^ ht 
bring  such  action  or  suit  at  law  or  in  equity."]  Another  authority  for  oonstrumg 
the  words  retrospectively  is  Cos  v,  Thomason,  2  Cro.  &  Jer.  498 ;  2  Tyr.  41^ 
on  Beg.  Gen.  HiL  2  W.  4,  I.  s.  74,  (3  B.  &  Ad.  385).  The  letter  of  the 
statute  is  in  &vour  of  the  defendants }  and  the  correct  rule  is  to  oonstme  acts 
of  parliament  according  to  their  grammatical  and  natural  sense,  unless  the  con- 
text show  clearly  that  a  different  sense  was  intended :  Rex  v.  Ditchemt,  per 
Parke,  J.  (9  6.  &  C.  186.)  This  rule  was  lately  followed  by  the  Court  of 
^King's  Bench  in  Rex  v.  Mabe,  Ante  p.  531,  though  it  led,  there,  to  p^e 
an  apparent  absurdly.  '- 

TiNDAL,  C.  J.  We  are  all  of  opinion  that  the  plea  of  the  statute  of  limitir 
tions  is  bad.  Admitting  that  the  case  depends  on  stat.  3  &  4  W.  4,  c.  27,  a. 
42,  and  not  on  stat.  3  &  4  W.  4,  o.  42,  s.  3,  still  we  think  that  the  clause  in 
question  is  prospective  only,  not  retrospective,  and  therefore  does  not  affect  this 
action.  The  language  of  the  clause  itself  shows  this ;  for  it  enacts  that,  after  a 
a  future  day,  no  arrears  of  rent  shall  be  recovered  by  any  action,  but  within  six 
years  after  the  same  shall  have  become  due.  The  natural  import  of  that  ia, 
that  the  act  shall  have  no  operation  till  the  day  named,  and  therefore  shall  not 
take  effect,  by  being  pleadea,  in  an  action  commenced  before  that  day ;  such  at 
least  would  be  the  construction,  unless  there  were  other  words  to  the  contnuty. 
And  in  the  same  section  of  the  act  there  is  a  proviso,  that,  where  any  prior 
mortgagee  shall  have  been  in  possession  within  one  year  next  before  an  action 
shall  be  brought  by  any  person  entitled  to  a  subsequent  mortgage,  that  person 
may  recover  in  such  action  or  suit  the  arrears  of  ^  interest  for  the  whole  time 
that  such  prioi^  mortgagee  was  in  possession,  thougn  exceeding  six  years.  Why 
are  we  to  suppose  that  the  first  clanse  relates  to  actions  commenced  in  bygone 
time,  when  we  proviso  refers  only  to  future  ones?  Both  are  in  pari  materil; 
and  it  is  no  sufficient  reason  for  construing  them  differently,  that  the  last  has 
some  words  which  are  wanting  in  the  first.  We  ought  to  be  careful  of 
^construing  statutes  so  ag  to  abridge  the  rights  of  parties  in  actions  al-  rtooR 
ready  commenced..  ni>on  the  whole  of  the  this  record  there  must  be  ^ 
judgment  for  the  plaintiff  for  180^. 

Lord  Abinoeb,  C.  B.  I  am  of  the  same  opinion.  When  a  statuite  fixes  the 
precise  day  at  which  its  provisions  shall  take  effect,  I  should  not  easily  sappoee 
that  it  pointed  at  any  thing  to  be  done  in  the  intermediate  time.     CoujrtSy  in 

feneral,  vrill  not  construe  acts  as  retrospective  unless  the  meaning  is  very  plun. 
t  is  true  that,  if  the  words  of  a  statute  are  plain,  they  must  be  strictly  fol- 
lowed ;  but  if  they  are  ambiguous,  the  whole  context  must  be  looked  to  for  the 
explanation.  If  that  were  not  done  here,  we  must  come  to  a  conclusion  which 
would  cut  off  rights  of  parties  in  actions  conunenoed  before  the  statute  came  into 
operation. 
The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff  for  1802.  (a) 

(a)  See,  as  to  stat  3  A  4  W.  4,  c  27,  a.  42,  and  stat.  3  4(  4  W.  4.  c.  42,  a.  3,  Paget  t. 
Yolej,  2  New  Ca.  679, 

SNP  OC  XaiNV^T  VACATION. 
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*8971  C*^®  following  case  is  printed  out  of  its  regttlair  order,  for  the  purpose 
^       of  bringing  it  into  the  same  volame  with  the  special  verdict,  set  oat 
in  the  former  case,  p.  8,  ante.    Many  of  the  authorities  cited  in  the  follow- 
ing argument  are  given  more  fully  in  the  previous  report,  to  which  accord- 
ingly urequent  reference  has  been  made  :-^] 

IN  THE  EXCHEaUUH  CHAMBER. 

(error  from  the  kino's  bench.) 

JOHN   LUMLEY  SAVILB  Earl  of  SCARBOROUGH,  aaaingt  tK)E  on 
the  demise  of  FREDERICK  LUMLET  SAYILE,  Esquire. 

Lands  were  devised  to  K.  for  liA) ;  reihaindet  to  tnxstees  to  preserve  contingent  remaiili- 
den ;  remaindo'  to  B.'b  first  aad  other  sons  saccegsiTely  in  tail  male ;  remainder  t6 
J.  R.'s  yoanger  brother)  for  life ;  'remainder  to  trtutees  to  preserye,  ke, ;  remainder  to 
J.'s  first  and  other  sons  saccessively  in  toil  male ;  remainder  to  F.,  another  yoanger 
brother  of  R. ;  remainder  to  trustees  to  preserve,  &c. ;  remainder  to  F.'s  first  and  other 
vons  snccessivelj  in  tail  male :  remainders  to  other  younger  brothers  of  tt. ;  and  (after 
Mfeaainders  to  preserve,  Ac.)  remainders  respectively  to  their  sons  snccessivelj  la  tidl 
male :  remainders  over. 
The  wiU  contained  two  provisoes. 

I^irst,  that  every  person  and  persons  who,  bv  virtue  of  the  will,  shoald  become  entitled 
to  certain  premises,  being  part  of  the  lands  devised,  should,  within  two  years  after  he 
flosd  they  should  severally  become  so  entitled,  take  upon  himself  and  themselves  the 
surname  of  S.,  jointly  with  any  dignity  or  title  that  might  be  vested  in  him  or  them,  and 
quarter  the  arms  of  S.  with  his  or  their  own  family  arms,  and  take  such  means  as  might 
be  requisite  to  enable  him  or  them  respectivdy  so  to  do ;  and,  in  case  any  such  person 
or  persons  should  refuse  or  neglect  so  to  do,  then  the  limitation  to  him  or  them  (such 
neglect,  kCj  being  made  during  the  lives  of  R.  or  of  any  of  his  younger  brothers,  liying 
at  the  devisor's  decease,  or  within  twenty-one  years  after  the  survivor's  decease]  should 
eease,  determine,  and  become  utterly  void ;  and  the  lands  should  immediately  go  to 
the  person  next  in  remainder  under  the  will,  in  the  same  manner  as  if  such  person  or 
persons  so  neglecting,  &o.,  being  tenant  or  tenants  for  life,  was  or  were  dead,  or,  being 
tenant  or  tenants  in  tail,  was  or  were  dead  without  issuis  male,  without  pr^udice  to 
such  jointures,  portions,  terms,  &c.,  as,  by  virtue  of  powers  afterwards  contained  in  the 
will,  should  have  been  limited,  Ac,  before  such  cesser  or  determination  of  the  estate 
idf  the  person  or  persons  so  neglecting,  Ac. 
Secondly,  that,  if  the  title  to  a  certain  earldom  (which  was  the  only  dighity  or  title  shown 
to  exist  in  the  family)  should  descend  to  any  of  them  the  said  R.,  J.,  F.,  kc.,  or  to  any 
of  their  sons  (within  any  of  the  lives,  kc,  as  before),  then,  and  in  such  case,  and  as 
and  when  the  title  should  come  to  him  or  them,  the  estate  which  he  or  they  should 
then  be  entitled  to  in  the  lands,  under  or  by  virtue  of  the  Will,  should  cease,  determine, 
and  become  void ;  and  the  lands  should  immediately  go  to  the  person  and  persons  who 
under  the  limitations  aforesaid,  should  then  be  next  in  reminder  expectant  on  the 
decease  and  failure  of  issue  male  of  the  person  to  whom  the  title  should  so  come,  ia 
the  same  manner  as  such  person  or  persons  so  in  remainder  would  take  the  same  by 
virtue  of  the  will,  in  case  he  or  they  to  whom  the  title  should  come  was  or  were  actu- 
ally dead  without  issue ;  such  person  and  persons  so  in  remainder  complying  with  the 
first  proviso;  provided  that  any  such  cesser  of  the  estate  of  the  person  or  persons  to 
whom  the  title  should  come  should  not  prejudice,  kc,  (as  before,  for  preserving  joint- 
tares,  ke,). 
The  title  descended  to  R.,  while  in  possession  of  the  lands,  whereupon  J.  took  possession, 

and  assumed  the  name  and  arms  of  S. 
J.  being  in  possession,  a  common  recovery  was  suffered,  in  which  the  lands  were  con- 
veyed (by  lease  and  release  by  J.  and  his  eldest  son)  to  a  tenant  to  the  praecipe  for  the 
Joint  lives  of  such  tenant  and  J.,  and  J.'s  eldest  son  was  vouched  over,  but  J.  was  not 
vouched ;  and  the  uses  of  the  recovery  were  declared  to  be  to  J.  for  life,  remainder 
over. 
While  J.  was  in  possession,  F.  and  his  eldest  son,  by  deed  truly  reciting  the  fkcts,  re- 
leased their  interest  to  trustees,  who  were  strangers  in  interest,  habendum  to  and  to 
the  use  of  the  trustees  in  fee,  upon  such  trusts  as  should  correspond  with  th6  uses  and 
trosts  which  had  been  declared  of  the  recovery;  and  F.  and  his  eldest  son  covenanted 
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with  the  trastees  that  thej  had  not  encmnbered  or  impeached,  and  for  further  aisiir> 
ance. 

Afterwards  the  title  descended  to  J. 

F.  haring  died,  and  his  eldest  son  haying  brought  ejectment  against  J. :  Held, 

(Assnmingi  first,  that  the  second  proriso  was  capable  of  operating  more  than  onee,  and 
was  not  at  an  end  upon  the  descent  of  the  title  to  R. : 

Assuming,  secondly,  that  the  proviso,  npon  the  title  coming  to  a  tenant  for  life,  deter- 
mined the  estates  both  of  such  tenant  for  life  and  of  all  his  sons : 

Assuming,  thirdly,  that  the  plaintiff  was  not  barred  or  estopped  by  the  release  to  the 
trustees,  or  by  the  above-mentioned  covenants :) 

That  the  second  proviso  created  no  new  estate  on  the  descent  of  the  title;  that  the  lesfor 
of  the  plaintiff  could  claim  only  by  virtue  of  the  limitation  expectant  upon  the  estate 
tail  of  J.'s  eldest  son ;  and  that  the  recovery  defeated  such  a  limitationi  and  was  there- 
fore a  bar  to  the  ejectment. 

Three  actions  of  ejeotment  were  broaffht  against  tlie  &ther  of  the  plaintiff  in 
error;  one  for  lands  in  Durham,  another  for  lands  in  Yorkshire,  and  another  for 
lands  *in  Nottinghamshire.  The  first  was  brought  in  the  Court  of  Pleas 
of  the  county  palatine  of  Durham,  the  other  two  in  the  King's  Bench. 
In  the  first  a  special  verdict  was  found  and  judgment  entered  for  the  defendant  in 
the  Court  of  Pleas  of  the  county  palatine,  which  was  reyersed  on  error  in  the 
Court  of  Kinff's  Bench ;  ant^,  p.  2.  On  that  judgment  error  was  brought  in  tiie 
House  of  Lords  (and  not  in  the  Exchequer  CnamDer,as  stated  ante,  p.  46).  In 
the  two  actions  for  the  lands  in  Yorkshire  and  Nottinghamshire,  the  same  special 
yerdict(a)  was  found,  and  judgment  entered  for  the  plaintiff  in  both,  in  the 
Sling's  Bench,  of  Michaelmas  term,  1834.  The  defendant  below  having  died, 
error  was  brought,  in  the  Exchequer  Chamber,  on  the  judgment  in  the  action 
for  the  lands  in  ^Nottinghamshire,  by  the  present  plaintiff  in  error,  aa  r^goo 
his  heir  and  next  in  remainder.  I- 

By  consent  of  the  parties,  the  special  verdict  was  amended,  by  inserting,  in 
the  finding  of  the  lease  and  release  of  July  Ist  and  2d,  1817,  (ante,  p.  11,  line 
24,)  the  following  portion  of  the  deed: — 

<'  And  each  of  them  the  said  Frederick  Lumley  the  elder  and  Frederick 
Lumley  the  younger,  so  far  as  related  to  his  own  acts  and  deeds  only,  did  for 
himself,  his  heirs,  executors,  and  administrators,  covenant  and  declare  with  and 
to  the  said  Bryan  Cooke  and  Philip  Egerton  Ottey,(6)  their  heirs,  executors," 
&o.,  ''that  they  the  said  Frederick  Lumley  the  elder  and  Frederick  Lumley  the 
younger  have  not,  nor  hath  either  of  them,  at  any  time  heretofore  made,  done, 
committed,  or  executed,  or  knowingly  or  wilfully  permitted  or  suffered,  or  been 
party  or  privy  to,  any  act,  deed,  matter,  or  thing  whatsoever,  whereby  or  by 
reason  or  means  whereof  the  said  manors,  messuages,'^  &o. ''  herein-before  men- 
tioned, and  intended  to  be  hereby  granted  and  released,  covenanted  to  be  sur- 
rendered, and  assigned,  respectively,  or  any  of  them,  or  any  part  thereof,  are, 
is,  can,  shall  or  may  be  impeached,  charged,  affected,  or  incumbered,  in  title, 
estate,  or  otherwise  howsoever,  or  whereby  the  said  Frederick  Lumley  the  elder 
and  Frederick  Lumley  the  younger,  or  either  of  them,  are,  is,  can,  shall  or  may 
be  prevented  or  hindered  from  granting,  releasing  and  conveying  the  said  here- 
ditaments and  premises  respectively  in  manner  aforesaid,  according  to  the  true 
intent  and  meaning  of  ^these  presents.  And,  further,  that  the  said  pcAAA 
Frederick  Lumley  the  elder  and  Frederick  Lumley  the  younger,  and  I- 
each  of  them,  their  and  each  of  their  heirs,  and  all  and  every  persons  and  per- 
son haying  or  lawfully  or  equitably  claiming,  or  who  shall  or  may  at  any  time 
or  times  hereafter  have  or  lawfully  or  equitably  claim,  any  estate,  right,  title, 

(a)  The  mistake  in  the  recital  of  the  deed  of  1817,  as  to  the  recovery  (ante,  p.  9,  last 
line),  did  not  apply  to  the  premises  in  Yorkshire  or  Nottinghamshire. 

(6)  These  were  the  trnstees  to  whom  the  grant,  &c.,  was  made  (ante,  p.  11,  line  5). 
The  habendum  was  to  them  in  fee,  and  to  their  use  in  fee,  npon  snch  trusts  as  should 
correspond,  &c.  They  were  not  parties  to,  or  named  in,  any  of  the  other  deeds  mentioned 
in  tiie  verdict 
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trusty  or  interest  in,  to,  or  out  of  the  said  Hereditaments  and  premises  herein- 
before mentioned  and  hereby  granted  and  released,  covenanted  to  be  surrendered, 
and  assigned,  respectively,  or  any  of  them,  or  any  part  or  parts  thereof  respec- 
tively, by,  £rom,  or  under,  or  in  trust  for,  them  or  either  of  them,  or  by,  from,  or 
under  their,  either  or  any  of  their,  right,  title,  estate,  or  interest,  shiul  and  will 
from  time  to  time,  and  at  all  times  hereafter,  at  the  request  of  the  said  Bryan 
Cooke  and  Philip  Egerton  Ottey,  their  heirs,  executors,  administrators  or  assigns, 
but  at  the  costs  and  charges  of  the  said  John  Lumley  Savile,  his  heirs,  executors, 
or  administrates,  make,  do,  acknowledge,  levy,  suffer,  and  execute,  or  cause  and 
procure  to  be  made,  done,  acknowledged,  levied,  suffered,  and  executed,  all  and 
every  such  further  and  other  lawful  and  reasonable  act  and  acts,  thins  and 
thinss,  conveyances,  surrenders,  assignments,  and  assurances  in  the  law,  for  the 
further  and  rotter  more  perfect  and  absolute  conveying  and  assuring  of  aU  and 
singular  the  said  hereditaments  and  premises  hereinbefore  mentioned,  and  hereby 
released,  covenanted  to  be  surrendered,  amd  assigned,  respectively,  or  intended 
so  to  be,  with  their  and  every  of  their  appurtenances,  unto  and  to  the  use  of  the 
said  B.  G.  and  P.  E.  0.,  their  heirs  and  assigns,  in  manner  and  upon  the  trusts 
aforesaid,  be  the  same  by  fine  or  fines,  common  recovery  or  common  recoveries, 
or  any  other  matter  of  record,  or  otherwise  howsoever,  as  by  the  said  B.  C.  and 
^011  ^'  ^'  ^'^  *^^  either  of  them,  their  or  either  of  their  heirs  or  assigns,  or 
^  their  or  any  of  their  counsel  in  the  law,  shall  be  reasonably  advised,  or 
devised  and  required/' 

The  case  was  argued  before  Tindal,  C.  J.,  Park,  J.,  Parke,  B.,  Bolland,  B., 
Aldefson,  B.,  and  Gumey,  B.,  on  Tuesday,  Ist  December,  and  Wednesday,  2d 
December,  1835,  and  on  Friday,  22d  January,  1836. 

Bit  W.  W.  FoOeU,  for  the  plaintiff  in  error. 

In  applying  the  principle,  that  the  intention  of  the  testator  is  to  be  regarded, 
the  Court  wiU  collect  the  intention  from  the  terms  which  he  uses  in  the  will, 
and  not  from  the  result  which  subsequent  events  may  produce.  The  Court 
below  appears  to  have  founded  its  judgment  upon  the  effect  which  the  recovery, 
if  it  operated  as  a  bar,  would  have  in  defeating  the  testator's  intention.  This 
reasoning  is  inadmissible :  a  recoveir  almost  always  defeats  the  limitations  upon 
which  it  acts ;  but  the  effect  of  the  limitations,  in  themselves,  must  be  collected 
without  reference  to  the  effect  which  a  recovery  would  produce  upon  them. 

The  plaintiff  in  error  insists  upon  five  points. 

I.  The  proviso  for  shifting  the  estates  in  the  event  of  the  descent  of  the  title 
was  capable  of  operating  only  once ;  and,  therefore,  after  it  had  operated,  upon 
the  descent  of  the  title  to  Earl  Bichard,  it  was  at  an  end. 

II.  Assuming  that  the  proviso  was  to  operate  more  than  once,  still,  upon  the 
title  devolving  on  a  tenant  for  life,  the  estates  of  his  sons  were  not  made  to 
cease. 

m.  If  the  plaintiff  in  error  should  not  succeed  on  the  above  points,  still  the 
proviso  created  no  new  interests,  but  merely  save  a  determinable  quality  to  the 
*fi021  *^^^^  avoided,  so  as  to  accelerate  and  brins  into  possession  the  estates 
-^  in  remainder;  and  therefore  the  recovery  barred  those  estates  in  re- 
mainder. 

lY .  If  it  did  create  new  interests,  such  interests  were  nevertheless  barred  by 
the  recovery. 

Y.  The  lessor  of  the  plaintiff  below  was  at  any  rate  precluded  from  maintain- 
inff  this  action  by  the  deeds  of  1817. 

I.  The  proviso  is  to  devest  vested  interests ;  such  a  proviso  is  to  be  construed 
strictly,  and  not  extended  by  implication.  This  was  laid  down  in  Doe  dem. 
Luscombe  v.  Yeates,  5  B.  &  Aid.  654. 

The  Court  below  appear  not  to  have  felt  the  importance  of  the  question, 
whether  the  proviso  could  operate  more  than  once  j  for  they  say  (n.  45,)  that, 
even  if  the  words  do  not  point  to  a  succession  of  persons,  ''  still  the  lessor  of  the 
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pluntiff  nay  take  «i  eatote  in  tail ;  and  it  is  not  neeesaary  now  to  detennise, 
whether  those  in  remainder  after  him  ean  take  any  thing  or  not/'  Bat,  if  they 
oan  take  nothing,  the  lessor  of  the  plaintifP  helow  oould  himadf  take  nothing; 
for  the  proviso  had  operated  onoe^  hefoie  the  event  upon  whieh  he  claims  had 
OQoarred. 

The  Court  helov  assume  (p.  45),  that  it  was  clearly  the  devisor's  iatentioQ 
that  his  estates  should  never  go  in  the  same  line,  or  to  the  same  persons,  as  the 
earldom.  It  Ues  on  the  lessor  of  the  plaintiff  below  to  d&ow  that  this  iatentioB 
i^pears  in  the  will.  The  words  are  (p.  7),  ^'  then  and  in  saoh  ease,  and 
as  and  when"  the  title  shall  fall  in  possession.  ^<  As  and  when''  do  aot  more 
obviously  mean  <^  when  and  cm  soon,"  than  <<when  and  at  q/^,"  *or  pitQAo 
«  when,  and  in  every  Buch  toM  at."  And,  again,  the  proviso  (p.  7),  ^ 
apeaks  only  of  the  person,  not  persons,  to  whom  the  oaid  title  shall  so  deaeend. 
Tet  the  testator  knew  how  to  frame  a  proviso  which  would  operate  saeoeasiv^y  \ 
for  he  has  actually  done  so  in  the  instance  of  the  proviso  relating  to  the  name 
and  arms,  whore  he  uses  the  words  (pp.  5  and  6,)  ^'  every  person  andperwtUy* 
<<  himadlf  and  themBdvei"  ^  his  or  Aletr  own  family  arms,"  <<  any  such  person 
i9rpenoM  shall  refuse,"  ^  him  or  them  so  neglecting,"  &e.  Claases  for  succes- 
sively shifting  estates  are  not  unoommoa,  though  perhaps  they  are  not  ofbn 
applied  to  the  event  of  the  desoent  of  a  title :  a  precedent  may  be  found  in  1 
Banders  on  Uses  and  Trusts,  Appendix,  No.  II.,  p.  8d2,  ed.  4,  where  the  ex- 
pression is  <^  then,  and  in  that  case,  and  so  often  as  the  same  shall  happen."  A 
proper  form  may  be  found  also  in  Butler's  note  (2)  (II.  2)  tolittiieton,  s.  596,  p. 
o27,  a.  Indeed  the  will  shows  that,  upon  any  construction  of  the  proviso,  the 
testator  actually  did  contemplate,  in  some  events,  the  anion  of  the  estates  and 
the  title.  If  the  defendant  below,  John  LumLey  Savile,  and  his  eldest  son,  had 
bolh  died,  leaving  a  mndson  by  his  eldest  son,  and  then  Eatl  Biehard  had 
died  without  issue,  suon  grandson  would  have  taken  both  the  estate  and  the  title : 
and  a  second  son  of  the  defendant  foelow  would,  on  the  death  of  saoh  grandson 
(being  Earl)  have  taken  the  estate  and  title  at  the  same  moment,  so  that  the 
proviso  would  not  have  applied,  and  Uie  estate  would  not  have  shifted.  So  the 
ultimate  remainder  man,  the  right  heir  to  the  testator,  might  take  both  the 
estates  and  title.  Further,  the  ^proviso  as  to  the  name  and  arms  (p.  5,)  rifOQi 
requires  the  party  taking  the  estate  to  bear  the  surname  of  Savile  ^*  jointly  ^^^ 
with  any  dignity  or  title  that  may  be  vested  in  him."  Now,  as  there  was  no 
dignity  or  title  in  the  family  except  the  earldom  of  Scarborough,  the  testator 
seems  to  have  had  in  view  the  event  of  the  same  person  enjoying  the  estates 
and  the  earldom.  At  all  events,  no  neoessary  impHoation  as  to  the  shifting  of 
the  estate  more  than  once  arises;  and  the  case  is  within  the  principle  laid  down 
in  Lord  Eldon's  judgmrat  in  Wilkinson  v,  Adam  on  the  sidbjeot  of  implies- 
tion.(a) 

II.  The  clause,  in  the  proviso,  which  directs  the  cesser  of  the  estate  of  the 
person  to  whom  the  title  descends,  would,  of  itself,  merely  let  in  the  estate  of 
the  son  of  the  defendant  below,  upon  tiie  defendant  himself  becoming  earl. 
But  the  latter  part  of  the  proviso  is  relied  upon  on  the  other  side.  The  estates 
are  to  go  to  the  person  next  in  remainder  expectant  on  the  decease  and  failure 
of  issue  male  of  the  person  taking  the  title,  as  if  the  latter  were  actually  dead 
without  issue.  It  is  contended  that  this  excludes  the  issue  of  the  person  taking 
the  title.  But  this  construction  leads  to  inconsistencies.  If  the  defendant  below 
had  died  before  Earl  Richard,  and  if  the  defendant's  son  had  been  in  possession 
at  Earl  Richard's  death,  then  the  estate  must  have  gone  over  to  the  second  son 
of  the  defendant.  It  is  not  likely  to  have  been  intended  that  the  second  and 
other  sons  of  the  tenants  for  life  should  he  excluded  upon  the  contingency  merelj 
of  the  title  descending  upon  the  tenant  for  life,  but  should  be  let  in  if  it  de- 
soended  on  the  tenant  in  tail. 

(a)  lY.kB,  466 ;  and  see  Driver  dem.  Frank  v.  Frank,  3  M.  ft  S.  31, 36. 
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ifMK-j  in.  It  has  been  oonoeded,  and  irill  not  be  Sspnted,  *^at  all  tbe  re- 
->  mainders  were  Tested.  This  is  tben  tbe  common  case  of  a  recovery  by  a 
tenant  in  tail,  with  tbe  coneorrenoe  of  the  tenant  for  life  in  possession,  barring 
all  the  remainders.  Bat  then  it  is  said  that  the  proviso  created  new  interests, 
and  that  several  parties  in  remainder  had^  in  addition  to  their  vested  estates  in 
remaiindev'^  other  interests,  «s  possibilities,  by  way  of  executory  devise  or  lift- 
ing noe.  This  was  assumed  at  the  bar,  and  in  the  judgment  of  the  Court,  below, 
bat  was  not  supported  by  either  authority  or  argument.  It  will  be  shewn  that 
no  new  interests  were  ereaied,  but  one  set  of  estates  onlv,  namely,  remainders 
to  oone  into  possession,  either  on  the  natural  determination  of  the  prior  estates, 
or  on  their  earlier  determination  by  the  devolution  of  the  earldom. 

If  the  testator^B  intention  can  be  accomplished  by  holding  that  remainders 
only  were  created,  then  the  Court  is  bound  by  the  rules  of  law  to  treat  the  es- 
ttttes  as  remainders,  and  not  as  executory  devises  or  diifting  uses.  There  is 
nothing  to  prevent  this  intention  being  accomplished  by  means  of  remamders, 
amd  <Aiese  only.  There  is  no  necessity,  in  order  to  carry  his  intention  into  effect, 
to  nvllify,  on  every  shifting,  al!  the  limitations  of  the  will,  and  to  create  a  tho- 
ronsh  and  complete  new  series.  In  any  point  of  view,  the  supposed  intention 
of  tne  testator  could  be  defeated  by  a  recovery ;  it  is  admitted  that  the  present 
olaimant,  should  he  succeed,  could,  as  beixvg  tenant  in  tiul  in  possession,  W  the 
fortiier  operation  of  the  proviso. 

It  is  a  rule  that,  if  an  interest  can  be  supported  as  a  remainder,  it  shall  not 
be  oonstrued  as  taking  effect  by  way  of  executory  devise  or  shifting  use ;  Pure- 
^lAQa-i  foy  V,  ^Rogers,  2  Sauna.  880,  and  cases  in  note  (9)  to  p.  888,  of  that  case ; 
<'  Lord  Northington's  remarks  in  Carwardine  v,  Carwardine,  1  Eden  Ch.  C. 
84 ;  Doe  dem.  Mussell  v.  Morgan,  3  T.  R.  7^)  and  Lord  Kenvon's  remarks  there ; 
Sugden's  note  to  Gilbert  on  Uses,  p.  171.  Now  here  there  is  nothing  to  prevent 
the  interests  taking  effect  as  remainders.  The  parties  claiming  on  the  devolution 
of  the  title  claim  only  that  which,  in  case  the  title  had  not  devolved,  would  have 
oome  into  possession  when,  but  not  before,  the  estate  tail  had  determined ;  so 
that  it  is  merely  an  acceleration  of  the  remainder.  The  case  is  not  like  that  of 
an  interest  limited  to  a  new  family  having  no  interest  antecedently  limited ; 
though,  even  in  such  a  case,  the  new  family  would  not  take  by  way  of  shifting 
or  executory  devise. 

It  is  also  a  rule  that,  wherever  a  limitation  can  be  held  to  be  vested,  it  shall 
not  be  construed  as  contingent;  Driver  dem.  Frank  v.  Frank,  8  M.  &  S.  82. 
Here  there  are  no  words  of  contingency.  The  devise  gives  vested  interests  in 
the  first  instance ;  and  the  proviso  merely  annexes  a  determinable  quality. 

Suppose  land  given  to  A.  in  tail,  and,  if  he  die  without  issue,  to  B.  in  fee, 
with  a  proviso  that,  if  A.  marry,  his  estate  shall  cease  and  6.  take  as  if  A.  were 
dead  without  issue :  B.  could  not  be  considered  to  take  different  interests  on  the 
two  events.  Suppose,  again,  a  devise  to  testator's  wifb  for  life,  remainder  to  C. 
in  fee,  with  a  proviso  that,  if  the  wife  marry  again,  her  estate  shall  cease,  and 
the  land  go  over  as  if  she  were  dead :  C.  has  simply  a  vested  remainder  to  take 
effect  on  either  event.  Suppose,  in  such  case,  C.  charged  his  remainder 
^071  *^^^  incumbrances,  and  the  widow  married  agun,  could  C.  avoid  the  in- 
-■  oumbranoes  on  the  ground  that  he  was  in  of  a  new  estate  1  The  same 
reasoning  applies  to  the  present  case. 

In  Newis  v.  Lark,  Plowd.  408,  (commonly  cited  as  Scolastica's  Case)  the&cts 
were  these :— Henry  Clerk  devisea  to  his  son  John  Clerk  in  tail  male,  remainder 
to  testator's  son  Francis  in  tail  male,  remainder  to  testator's  daughter  Scolastioa 
in  tail  male,  remainders  over  in  tail,  and  the  final  remainder  in  fee  to  one  of  the 
city  companies ;  and  there  was  a  clause  as  follows  : — ''  I  would  none  of  the  en- 

tailees" "to  alien,  bargain,  sell,"  Ac.,  "but  every  one  successively"  shall 

"use  and  take  the  commodity  and  profit  of  the  same,"  &c.     "According  to 

which  my  devise" "I  will," "that  if  any  of  the  said  persons 

before  entailed,"  Ac.,  "  or  their  heirS;  do"  .  .  • .  "  mortgage,  bargain,  sell,"  Ac., 
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'^  then  and  from  tfaenoeforth  all  and  eveij  such  person  and  persons,  and  his  or 
their  heirs/^ '<  shall  forthwith  be  clearly  discharged,  ezcladed,  and  dis- 
missed as  touching  the  said  entail  of  mine,  and  the  conveyanoe  by  words  afore- 
going of  the  entail  of  my  said  lands  and  tenements  towacds  him  or  them  to  be 
of  no  force,  benefit,  or  aavantage  towards  him  or  them,  bat  the  same  mj  lands 
and  tenements  immediately  to  descend  and  come  unto  the  party  next  in  tul 
unto  him  or  them,  as  effectually  as  if  such  disorderous  person  or  persons  had 
never  been  minded  of  in  this  my  present  testament  and  last  will."  Such  a  pro- 
viso against  alienation  would  now  be  held  totally  void ;  but,  as  the  Court  in  that 
case  assumed  the  validity  of  the  proviso,  and  entered  *into  the  consid-  nong 
oration  of  the  effect  produced  by  it  upon  the  limitation,  their  decision  as  ^ 
to  this  last  point  may  be  applied  to  the  case  of  the  present  proviso.  John  (being 
in  possession,)  and  Francis,  for  3002.  covenanted  with  Lark  that  John  and  his 
wife  should  levy  a  fine  to  Lark,  and  that  afterwards  a  recovery  should  be  had 
against  Lark,  in  which  Lark  should  vouch  John,  who  should  vouch  Francis,  who 
should  vouch  the  common  vouchee  :  and  John  gave  Francis  402.  for  his  concur- 
rence. The  fine  was  levied,  and  the  recovery  suffered.  John  died  without  is- 
sue ;  and  the  plaintiff's,  one  of  whom  was  Scolastica,  claimed  against  Lark  the 
defendant.  All  the  judges  (page  412,)  agreed  that  the  acts  done  were  within 
the  clause.  ''But  the  great  doubt  was  whether  the  penalty,  which  Heniy 
Clerk  has  added  to  the  act  done  to  take  away  the  tail,  be  a  condition,  or  a  limits 
ation  and  no  condition,  and  how  it  stands  with  law,  and  who  shall  defeat  the 
tails,  and  by  what  means.  And  as  to  this,  all  the  Justices  argued  that  it  is  no 
condition,  for  if  it  should  be  a  condition,  and  should  be  broken  by  any  in  pos- 
session or  in  remainder,  then  the  heir,  to  whom  the  privity  of  conditions  in  in- 
heritances descends,  should  enter,  and  thereby  defeat  all  the  estates  ;'*  which  wss 
not  the  devisor's  intention.  '<  Page  413.  Further  it  was  moved,  that  if  the 
penalty  shall  not  amount  to  a  condition  containing  a  re-entry,  whether 
or  no  it  shall  *be  a  limitation  in  estate,  and  if  it  be  a  limitation,  whether 
entry  is  necessary  before  it  be  ended,  and  whether  the  next  in  remainder 

be  privy  enough  to  make  entry.'' ''And  as  to  this  all  the  Justices 

argued,  that  the  clause  in  the  will   which  saith,  that  the  person   mortga- 
ging or  entangling  shall  be  clearly  discharged,"  &c.,  "  touching  *the   rMQQ 
entail,  and  that  the  conveyance  of  the  entail  shall  be  of  no  force,   *- 
benefit,  or  advantage  towards  him  or  them,"  shall  be  taken  and  expounded 
in  law  as  a  limitation,  that  is  to  say,  it  shall  be  taken  in  sense  to  be  a 
devise  to  him  in  tail,  until  he  mortgage,  alien,  pledge,  entangle,  incumber,  or 
does  the  other  acts  there  expressed.     And  when  he  shall  do  any  of  these  acts, 
then  the  estate  shall  end  as  tuUy  as  if  he  had  died  without  issue  male;  so  that 
after  the  act  done  the  right  of  the  tail  shall  cease,  and  the  tail  is  merely  dissolved. 
As  if  land  is  given  to  a  man  in  tail  as  lonff  as  J.  S.  shall  have  issue  of  his  body, 
or  until  J.  S.  shall  die  without  issue  of  his  body,  there  if  J.  S.  dies  without 
issue,  the  land  shall  revert,  and  the  freehold  in  law  shall  be  presently  cast  upon 
the  donor,  so  that  he  has  the  possession  in  law  before  entry.     And  as  fully  i' 
the  estate  and  right  of  the  entail  ended  in  this  case  here,  when  he  does  any  of 
the  acts,  for  when  the  intent  is  shown  by  words,  and  the  words  are  not  aptly 
put,  then  such  sense  ought  to  be  put  upon  the  words  as  is  suitable  to  the  intent; 
and  forasmuch  as  in  sense  such  words  amount  to  limitations,  they  shall  be  taken 
as  a  limitation,  and  especially  when  the  case  is  upon  a  devise,  where  the  mteot 
only  is  redded,  and  Uie  words,  although  they  are  not  apt  in  law  for  the  mat- 
ter, shall  be  drawn  to  the  intent."  .  .  .  .  "  Wherefore  inasmuch  as  it  appears 
here  to  be  the  intent  of  the  devisor,  that  he  who  does  any  of  these  acts  shm  lose 
his  estate-tail,  the  law,  which  is  desirous  that  the  intent  should  be  observed, 
says  that  the  tail  is  limited  to  continue  until  the  act  prohibited  is  done ;  and  bo 
it  is  consonant  to  law.     And  Dyer  resembled  this  to  the  case  of  an  action  oanss 
matrimonii  prselocuti,  where  the  estate  shall  be  defeated  by  the  intent,  without 
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*9101  ^^  *oxprefl8  condition  in  deed.  And  so  where  land  is  given  to  hns- 
-■  band  and  wife  daring  the  oovertare,  or  as  long  as  snch  a  one  is  abbot  of 
snch  a  place,  these  are  times  of  limitations,  and  the  estate  shall  end  if  the  hus- 
band or  wife  die  in  the  one  case,  and  if  the  abbot  be  deposed  in  the  other  case/' 
.  .  .  .  '^  {P^  414).  And  Dyer  cited  a.oonyeyanoe  which  Fitz-James,  Chief 
Justice  of  the  King's  Bench,  caused  to  be  made  to  his  wife  in  Anno  28  H.  8, 
which  he  had  seen,  whereby  Elizabeth  his  wife  had  an  estate  for  life  with  re- 
mainder oyer,  upon  condition  that  if  she  should  make  a  discontinuance  of  other 
land  which  was  assured  to  her,  that  then  her  estate  should  oease,  and  he  in  re- 
mainder should  enter.  And  it  is  to  be  presumed  that  he  beins  Chief-Justice 
made  this  estate  with  the  assent  of  the  other  Justices  who  were  his  companions, 
and  that  they  took  it  that  the  condition  there  expressed  was  not  a  condition,  but 
a  limitation  which  should  end  tiiie  estate  of  his  wife,  so  that  that  being  deter- 
mined, he  in  remainder  should  enter.  And  if  it  shall  be  so  in  that  case  where 
it  was  by  deed,  &  fortiore  shall  it  be  so  here  where  it  is  by  last  will,  in  which 
the  intent  rules  the  words,  and  not  the  words  the  intent."  ....<<  And  all  the 
Justices  agreed  upon  the  matter  in  law,  yiz.  that  the  said  clause  of  restraint  shall 
be  a  limitation  which  shall  determine  the  estates,  and  not  a  condition  reauiring 
re-entry."  The  intent,  which  was  relied  upon  in  that  case,  is  equally  clear  in 
the  present :  it  is  manifest  that  the  testator  meant  that  the  estate  of  any  onCi 
upon  whom  the  title  should  descend,  should  cease  exactly  as  if  it  had  not  been 
created  by  the  will,  or  as  if  the  person  were  dead  without  issue.  Those  ''  next 
*0111  ^°  remainder,"  who  are  ^entitled  '<  under  the  limitations  aforesaid,"  are 
J  to  take  ''  in  the  same  manner"  as  on  the  natural  expiration  of  the  pre- 
ceding estates.  With  respect  to  the  argument  suggested  (pp.  18,  19),  that  the 
repetition  of  the  proviso  as  to  the  name  and  arms  would  haye  been  unnecessary 
if  the  estates  let  in  upon  the  descent  of  the  title  were  the  estates  preyiously 
limited,  the  answer  is  that  the  repetition  is  unnecessanr  eyen  upon  the  construc- 
tion contended  for  on  the  other  side;  for  the  original  clause  for  taking  the  name 
and  arms  applied  to  eyery  person  becoming  entided ''  by  yirtue  of  this  my  will ;" 
which  comprehends  as  well  new  estates  as  the  remainders  first  limited. 

Newis  V.  Lark,  Plowd.  408,  has  often  been  referred  to,  as  establishing  the 
principle  that  the  effect  of  the  limitation  is  simnly  to  determine  the  first  estate, 
as  for  instance  in  Feame's  Contingent  Remainders,  272.  It  is  also  discussed 
in  Mary  Portington's  Case,  10  Ben.  40  6,  where  Lord  Coke  makes  two  objec- 
tions; ODC,  that  the  proyiso  is  baa  at  law,  which  is  true,  but  does  not  destroy 
the  authority  of  the  case  as  to  the  point  now  in  discussion ;  the  other,  that  the 
words  create  a  strict  condition.  The  second  objection  would  not  now  be  upheld : 
bat  it  was,  at  any  rate,  not  denied  that  the  proyiso,  if  it  created  a  conditional 
limitation,  had  tne  effect  of  simply  determining  the  precedent  estate.  And,  as 
to  this,  the  authority  of  Newis  v.  Lark  has  neyer  been  impugned.  This  proviso 
was  afterwards  under  consideration  in  Sharington  v.  Minors,  Moore,  543,  where 
a  remainder-man  recovered  on  the  forfeiture  of  Scolastica ;  and,  although  Pop- 
^121  ^^°^'  ^'  ^''  <^ff®re<^  ^0™  ^^0  i^^  0^  ^^0  Court,  that  was  merely  *on  the 
-■  question  whether  there  was  not  a  discontinuance :  the  effect  of  the  pro- 
yiso as  simply  letting  in  the  remainder  was  not  denied. 

In  The  laAj  Anne  Fry's  Case,  1  Yentr.  199,(a),  a  man  devised  to  his  grand- 
daughter in  tail,  on  concUtion  that  she  married  with  the  consent  of  certain  per- 
sons, and,  if  she  married  without  such  consent^  or  died  without  issue,  remainder 
over  in  fee.  She  married  without  the  consent ;  and  the  remainder-man  reco- 
vered. The  Court  considered  that,  by  the  marriage,  the  remainder  became 
vested  in  possession.  Thus  Rainsford,  J.,  says  that  the  words  *^  must  be  taken 
as  a  limitation,  to  support  the  intent  of  the  devisor,  and  so  let  in  the  remainder 
which  he  limits  over.*'    And  Hale,  C.  J.,  said  "  'Tis  as  much  as  if  he  tai  said, 

(a)  S.  G.  as  Williams  dem.  Porter  v.  Fry,  1  Mod.  86.    See  Fry  v.  Porteri  1  Mod.  300. 
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and  if  rfie  mames,  &e.y  then  to  remun,  withotit  the  word  condStion.^' 

''Here  is  an  eertate  tail  devised  to  the  defendant^  subject  to  limitations,  the  one 
of  law,  viz.  dying  without  issue;  the  other  express  and  in  fact  (viz.),  marrying 
without  the  consent,  &d.,  amd  both  are  coupled  together;^  so  that  whenever  she 
mames  witlhont  consent,  &e.,  her  estate  determines  and  is  transferred  to  him  in 
the  remainder,  without  either  entir  or  claim.  'Tis  all  one  as  if  the  estate  had 
been  devised  to  her  for  life,  and  if  she  marries^  ihen  to  remain,  which  had  been 
but  an  ^tate  quamdin  sola  vixeiit.^' 

Page  V.  Hayward,  2  Salk.  570,(a)  is  to  the  same  effect.  Hie  istn^stioli,  that 
ihe  proviso  created  new  estates,  appears  in  no  one  of  the  cases :  me  proviso  is 
always  treated  as  qualifying  the  antecedent  gift;  as  if  it  had  been  expressly  in- 
ooiporated  with  it. 

*nie  lessor  of  the  plaintiff  belong  mnst  show  under  wliat  limitations  r«A|g 
he  claims.  Now  his  claim  can  be  supported  only  on  the  snpposition  that,  ■- 
upon  each  descent  of  the  title  to  H  fresh  branch  of  tiie  &milv,  toties  ouoties,  the 
fimitadons  to  that  and  the  younger  branches  are  immediately  avoided,  and  th^ 
a  fresh  set  of  limitations  are  created,  exaotiy  like  the  old  one,  and  with  the  same 
proviso  annexed.  Bo  violent  a  construction  wiU  not  be  adopted,  in  the  absence 
of  express  words,  or  of  some  peremptory  rule  of  law. 

The  practice  of  conveyancers  is  inconsistent  with  the  gnpposition  that  the 
estates  taking  effect  upon  the  descent  of  tbe  tide  are  new  estates.  Wlien  con- 
veyancers intend  to  create  new  estates,  they  insert  a  clause  dire<stin^  the  cesser, 
not  merely  of  the  prior  estates,  but  of  all  tnose  created  by  the  original  limitB- 
tion  j  1  Sand.  Uses  and  Trusts,  Appendix,  No.  II.  382,  fid.  4.  tn  a  manuscript 
of  the  late  Mr.  Butler,  which  is  well  known  to  the  profession,  the  following 
passa^  occurs.  <<  When  an  estate  is  limited  to  A.  for  life,  remainder  to  B.  in 
fee,  with  a  proviso  to  determine  A.'s  life  estate  on  the  happening  of  a  particular 
event,  there,  on  the  happening  of  that  event,  the  life  estate  determines,  and  the 
remainder  over  takes  immediate  effect  in  possession.  By  this,  the  remainder 
takes  effect  in  possession  before  the  natural  expiration  of  the  preceding  estate, 
and  is  therefore  said  te  b^  accelerated.  It  is  sometimes  practised,  in  these  cases, 
te  insert  in  the  clause  determining  the  life  estate  a  declaration  that,  on  the 
determination  of  that  life  estate,  the  lands  shall  immediately  ro  over  to  the 
remainder  man.  But  this  is  unnecessary,  as,  by  the  ^cesser  of  the  life  pgu 
estate,  the  remainder  man  becomes  immediately  entitled  in  possession.      L 

This  doctrine,  that,  on  the  avoidance  of  a  particular  estate,  the  next  imme- 
diate remainder  tekes  effect,  if  the  remainder  man  be  in  existence,  is  conformable 
to  the  authorities.  Such  are  Lord  Hardwicke's  remarks  in  Avelyn  v.  Ward,  1 
Ves.  sen.  422,  where  the  point  was  admitted;  18  Yiner^s  Abridgment,  394, 
Bemainder  (G.},  pi.  9.  The  same  point  was  assumed  in  Doe  dem.  Kenrick  v. 
Lord  Wm.  Beauclerk,  11  East,  657,  and  in  Gulliver  dem.  Corrie  v.  Ashby,  4 
Burr.  1929  (S.  0.  1  W.  Bl.  607,  ante,  p.  20). 

IV.  A  recovery  bars,  not  only  remainders  expectant  upon  the  estate  of  tlie 
party  suffering  the  recovery,  but  collateral  limitations  which  would  have  the 
effect  of  determining  that  estete.  It  is  true  that  it  does  not  bar  estates  ante- 
oedent'to  the  estate  of  such  party,  nor  charges  upon  his  estate.  It  is  contended, 
on  the  other  side,  that  the  proviso  is  annexed  to  the  life  estate,  and  therefore 
interposed  antecedently  to  th6  remainder  in  tail.  But  it  is  not  confined,  in  its 
operation,  to  determining  the  life  estate ;  it  pute  an  end  also  to  the  remainder 
in  tail,  unless  it  be  said  that  the  proviso  is  to  be  construed  divisibly,  so  as  to 
determine  the  life  estate  in  one  event,  and  the  estate  tail  in  the  other.  But 
such  a  construction  would,  as  the  event  is,  leave  the  estate  tail  in  remainder 
still  undefeated,  which  will  not  be  contended  for  on  the  other  side.  The  pro- 
viso, therefore,  defeated  the  estate  tail ;  and,  that  being  so,  the  recovery  barred 

(6)  8.  0.  cited  in  Andrews  dem.  Jones  v.  Fulham,  Andrews,  263,  Pig.  Rec.  176.    Ante, 
p.  19. 
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the  proYiso.  Boper  t;..Hall]faxy  8  Taunt.  845^  ante,  p.  18,  was  eited  in  the  King^s 
4cgj.5>  Beojoh  OB.  this  point;  but,  supposiag  that  decisioB  to  be  good  law,  *it  was 
^  the  ease  of  a  power ;  and  it  is  a  rule  that  the  interests  oreated  by  appoint- 
ment under  a  power  take  effect  as  if  they  had  been  created  by  the  tnatrument 
creating  the  power,  and  thus  have  precedence  of  the  estates  whieh  they  defeat; 
cases  cited  in  Isheiwood*  v.  Oldknow,  S  M.  &  S.  386.    A  proviso  for  shifting 
n^es  is  not  so  construed ;  and,  in  Boper  v.  Hallifax,  8  Taunt..  845,  ante,  p.  18, 
it  was  admitted  that  a  shifting  use  would.be  barred  by  the  recovery.    A  tenant 
In  fee  simple,  possessing  also  a  power  of  appointment,  may  de&at  his  wife's  right 
to  dower,  which  has  previously  attached,  by  exercisbg.  the  power;  Hay  v.  Pung, 
S.R  &  Aid.  561.     But  an  executory  limitation  would  not  have  such  an  effect; 
Bivskworth  v.  Thirkell,  8  B.  &  P.  652  (n.),  Moody  v.  King,  2  Bing.  417. 
A^n,  in  Roper  v,  Halifax,  the  intention  of  the  deed  wss  to  preserve  the  powesi 
not  to  destroy  it ;  and  the  intention  in  suoh  a  ease  is  taken  into  consideration 
m  interpreting  the  effect  of  the  power  and  recovery;.  Earl  of  Jersey  v.  Deane, 
5  B.  &  Aid.  569,  Tyrrell  v.  Marsh,  8  Bing  81,  Davies  i;.  Bush,  McClel.  &  T.  58. 
y.  In  the  first  place,,  the  right  of  the  kssor  of  the  plaintiff  below  was  assign- 
able; Jones  V,  Boe,  X<essee  of  Perry,  8  T.  B.  88,  and,  seiepp.  93,  95,  Doe  dem* 
Cooper  V.  Finch,  4  B.  &  Ad.  804,  S.  Q.  1  N.  k  M*  170.    It  is  a  possibilUy 
oonpled  with  an  interest. 

Secondly,  such  interest  was,  at  any  rate,  i^eleasable  to  the  party  having  the 
freehold.  It  is  true  that  the  deed  purports  to.  convey  to  trustees ;  but^  if  a 
de^  eannot  operate  in  one  way  to  effect,  the  intention,,  it  shall  oiperaAe  in 
^161  ^^^^^^'  y  ^^  ^^  Tomlinson  «u  Dighton,  1  P.  Wms.  149.  It  *is  dear 
-'  that  the  Pftfties  conveying,  meant,,  for  good  consideration,  to  give  up.  all 
titieir  interest    xhjsit  deed  may  therefore  be  constructed  as  a  release. 

Thirdly.  The  lessor  of  the  plaintiff  below  cannot  mi^ntain  the  ejeetment^ 
oontrary  to  his  deed.  A.  party  who  covenants  not  to  sne  on  a  covenant  is 
barred  of  his  action,  though  there  be  no  express.release ;  Qoodtitle  den^.  Edwards 
V.  Bailey,  2  Cowp.  597 ;  cases  cited  in  Bight  dem,  Jefferys  v,  Bucknell,  2  B*  & 
Ad.  280 ;,  Dean  v.  Newhall,  8  T.  Bi.  168^  Here  the  covenants  against  inoumr 
branoes,  and  for  further  assujnmcej,  ave.  inconsistent,  with  the  ol^im  of  the  lessor 
of  the  plaintiff  below. 

Sir  John  Campbell^  Attorney-General,  for  the  defendant  in  error. 
I.  As  to  the  aeeds  of  1817,  they  furnish  a  ground,  only  for  applying  to.  a 
oourt  of  equity.  Since  the  death  of  Lord  Mansfield  the  courts  of  law  have 
uniformly  disregarded  interest  merely  equitable.  In  Goodtitle  dem.  Edwands 
V.  Bailey j  2  Cowp.  597,,  the  legal  estate  in  fact  did  prevail.  It  is  true  that,  a 
dictum  of  Lord  Mansfield  may  be  found  in  that  case  m  favour  of  the  equitable 
title  against  the  legal,  in  ^eotment;  but  that  dictum  has  been  considered  bad 
law  from  the  time  of  Lord  Kenyon;  Adams  on  Ejectment,  ch.  3.  p,.  33,  (3d  edj) 
^alfordo.  Dillon,  2 B.  &  B.  16, 17 ;  Shannon  d. Bradstreet,  1  Sch.  &Lef.  68, 69. 
First,  the  deeds  of  1817  cpnld.  not.  opemte  at  law  bv  way  of  trans/erring  a 
legal  interest^  because  the  lessor  of  the  plaikitiff  belpw  had,  at  the  time  of  eze- 
*0171  ^^^^^S  ^^®  ^deeds,  merely  apowhUity  of  interest^  dependent  upon  the 
-'  cQntingenoy  of  the  uses  shifting :  and  the  trnsteesi  to  whom- the  con- 
veyance is  made,  were  mere  strangers  without  any  interest  whatover.  In  the 
ordinary  case  of  a  lea,9e  and  release,  the  bargain  and  sale  for  a  year  conveys  an 
immediato  possession  by  the  operation  of  Uie  statutes  of  use^:  but  here  the 
bargainor  had  no  possession  to  convey.  The  release,  bv  common  law,  enlarge 
the  estate  of  the  person  already  in  possession  through,  the  bargain  and  sale,  but 
here  is  no  such  possession.  A  possibility  is  assignable  or  transferable  in 
equity,  but  not  at  law,  to  a  stranger;  Carter's  Case,  (Cited  in  Fulwood's  case, 
4BeP'  66  b;).  Lampet's  Case,  10  Bep.  47  b;  Poole  v.  Haskey,  OrL  Bridg. 
864 ;  The  Earl  of  Kent  o.  Steward,  Cro.  Car.  858 ;  Doe  dem.  Brune  v.  Martyn, 
8  B.  &  C.  516;  Whitfield  v,  Fausset,  1  Yes.  sen.  891;  Wright  v.  Wright,  I 
Yes.  sen.  411 ;  Sheppard's  Touchstone,  239,  431 ;  2  Preston  on  Conveyancing, 
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268 }  Watkins  on  OonvejanoiDffy  book  i.  ch.  14.  In  Jones  v.  Roe,  LesMe  of 
Perry,  3  T.  R.  88;  it  was  held  that  a  possibility  was  devisable^  but  that 
decision  was  upon  the  particHlar  wordins  of  the  statutes  of  wills  (32  H.  8,  o.  1, 
8. 1,  and  84  &  35  H.  8,  c.  5,  s.  4,)  and  does  not  affect  the  (j^nestion  of  asdgn- 
ability.  There  are  many  decisions  to  the  effect  that  such  an  interest  is  assign- 
able in  equity :  such  is  Doe  dem.  Shaw  v.  Steward^  1  A.  &  E.  800,  where  the 
marginal  note  indeed  states  that  the  interest  there  in  question  was  held  to  be 
assignable  at  law,  but  the  case  shews  only  that  such  an  interest  of  a  bankrupt 
passes  to  his  assignees ;  which  it  would  ao  on  the  ground  of  their  taking  all 
that  ^he  can  assign  either  at  law  or  in  equity.  But  there  is  no  author-  pmifi 
ity  for  the  interest  being  assignable  at  law.  ^ 

Secondly,  the  deeds  of  1817  cannot  operate  by  way  of  estoppel^  because  they 
dbclose  the  fact  that  the  party  conveying  had  only  a  possibility ;  note  (1)  to 
Butler's  Co.  Litt.  352  a;  Co.  Lit.  352  b ;  Hermitage  v,  Tomkins,  1  Ld.  Kaym. 
729  ]  Poole  V,  Haskey,  OrL'Bridg.  369;  Bight  dem.  Jefferysv.  Bucknell^  2  B. 
&  Ad.  278,  281. 

Thirdly,  the  deeds  cannot  operate  as  a  release.  It  is  true  that,  where  a  party, 
suing  in  ooyenant,  has  covenanted  not  to  sue  the  defendant,  tbe  law  construes 
the  covenant  of  the  plaintiff  as  a  release,  to  avoid  circuity  of  action ;  but  here 
John  Doe  has  executed  no  deed,  and  therefore  the  action  cannot  be  released. 
Tomlinson  v.  Dighton,  1  P.  Wms.  149;  proceeded  upon  the  intention;  here 
the  intention  manifestly  was  to  transfer  the  possible  interest  of  the  lessor  of  the 
plaintiff  to,  and  to  the  use  of,  the  trustees,  upon  trust  for  the  benefit  of  the  te^ 
tenant.  But  this  intention  is  inconsistent  with  a  release  to  the  ter-tenant. 
Besides,  the  covenants  are  only  against  incumbrances  and  for  further  assurance ; 
there  is  no  covenant  not  to  bring  ejectment,  nor  even  for  quiet  enjoyment; 
though  such  covenants  would  not  operate  as  a  release. 

n.  As  to  the  argument,  that  the  proviso  could  operate  only  onoe.  The 
expressions  '*  him  or  them,"  <'  he  or  they,"  and  (in  the  concluding  clause  of  the 
proviso(a)  ''  person  or  persons,''  shew  that  the  proviso  was  intended  to  operate 
successively,  toties  quoties,  and  that  *this  is  the  meaning  to  be  attached  rMio 
to  the  words  '^  as  and  when."  It  is  true  that  a  case  may  be  put,  as  in  ^ 
the  event  of  the  title  and  estate  descending  to  a  grandson  of  any  tenant  for  life, 
in  which  the  title  and  estate  might  be  held  together.  But  it  is  not  neoessaiy 
for  the  plaintiff  below  to  shew  that  no  possible  case  can  arise  in  which  this  wiU 
happen ;  it  is  sufficient  to  shew  that  the  testator  has  expressly  provided  that 
the  union  shall  not  take  place  in  the  event  which  has  actually  happened.  And 
Lord  Eldon's  dictum  in  Wilkinson  v,  Adams,  1  Y.  &  B.  466;  cannot  be  applied 
to  control  the  effect  of  an  express  proviso. 

ni.  As  to  the  argument  that  the  proviso  would  carry  the  estate  over,  upon 
the  descent  of  the  title  on  Jlarl  John,  not  to  th^  lessor  of  the  plaintiff  below,  hot 
to  the  son  of  Earl  John :  the  proviso  directs  that  the  land  shall  go  to  the  per- 
son or  person  next  in  remainder  eapeciant  on  the  decease  and  failure  of  issue 
male  of  the  person  to  whom  the  title  shall  descend.  It  is  true  that,  if  a  tenant 
in  tail  become  earl,  his  brother  would  take  the  estate,  and  not  his  unde,  M 
would  have  been  the  case  if  the  title  had  descended  upon  the  tenant  for  life. 
There  is,  however,  no  inconsistency  in  such  a  result.  The  estates  are  still  kept 
in  a  line  of  descent  distinct  from  that  of  the  title ;  and  in  each  event  the  issne 
of  the  party  becoming  earl  is  excluded.  This  is  is  not  a  proviso  of  forfeUurt 
like  the  proviso  respecting  the  name  and  arms,  where  the  estate  is  carried  ov^ 
to  the  son  of  the  party  not  complying  with  the  direction  of  the  will;  and  it  iS 
reasonable  that  the  two  provisoes  should  operate  differently. 

(a)  That  clause,  ante,  p.  8,  line  l,  commenced  thus :  "  provided  neverthelesSi  tbftt  an/ 
such  cesser  or  determination  of  the  estate  of  the  j>«r<on  orperscns  to  whom  the  said  title 
of  £.  of  S.  shall  come,  shall  not,"  4(c. 
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'*9201  *^'  Ab  to  the  effect  of  the  recoyery.  It  has  been  asked;  nnder  what 
^  limitations  the  lessor  of  the  pUuntiff  below  claims.  The  answer  is,  that 
he  claims  nnder  the  newnse  which  the  proviso  creates^  the  proviso  substantially 
declaring  that  a  new  set  of  uses  shall  arise  whenever  the  title  descends  to  a 
tenant  tor  life  entitled  to  the  estates  **  nnder  or  by  virtue  of  this  my  will/' 
This  interest  is  not  barred  by  the  recovery,  which  is  merely  the  recovery  of  the 
remainderman  in  tail :  the  tenant  for  life^  the  defendant,  was  not  vouched:  and, 
even  in  the  deed  creating  a  tenant  to  the  precipe,  in  which  the  defendant  below 
did  join,  the  reversion  for  life  was  left  in  him,  and  could  not  be  affected  by  Uie 
recovery,  neither  could  the  estates  of  the  trustees  for  preserving  contingent  re- 
mainders. The  interest  now  claimed  was  not  barred,  any  more  than  it  would 
have  been  barred  by  a  recovery  suffered  by  any  member  of  the  younger  branches 
of  the  fitmily.  Indeed  there  is  no  more  ground  for  contending  that  the  lessor 
of  the  plaintiff  b  barred  by  the  recovery  which  has  taken  place,  than  that  the 
interests  originally  limited  to  Savile  Henry  Lumley  and  his  issue  male  would  be 
barred  by  a  recovery  suffered  by  a  son  of  William  Lumley.  It  is  true  tiiat  all 
interests  which  come  after,  or  which  operate  so  as  to  determine^  the  estate  tail 
are  barred  by  the  recoverv;  but  the  interest  here  does  not  determine,  it  over- 
reacheS;  the  estate  tail.  It  prevents  that  estate  from  coming  into  possession 
at  all. 

First,  suppose  that  Frederick  had  taken  no  interest  under  the  will  except  by 
the  proviso,  and  that  the  limitation  had  been  to  John  the  &ther  for  life,  re- 
mainder to  trustees  to  preserve,  &c.,  remainder  to  John  the  son  in  tiul,  provided 
^211  ^^^  ^'  ^^  ^  ^^  of  John  the  father f  *the  titie  shall  descend  upon  him, 
•I  the  land  shall  immediately  go  over  to  Frederick;  and  suppose  John  the 
father  to  have  conveved  to  a  tenant  to  t^e  pnecipe,  for  the  joint  lives  of  himself 
and  such  tenant,  and  John  the  son  to  have  suffered  a  recovery  and  to  have  been 
vouched.  Then  the  proviso  would  not  have  been  barred,  because  the  recovery 
could  affect  only  interests  expectant  upon  the  estate  tail  of  John  the  son.  The 
principle  may  be  illustrated  as  follows.  (1.)  Suppose  land  limited  to  A.  in  tail, 
provided  that,  if  a  tree  fall,  it  shall  go  to  6.  in  fee :  this  is  the  same  as  if  the 
limitation  were  to  A.  in  tail  so  long  as  the  tree  stands;  and,  when  it  falls,  to  B. 
in  fee.  The  limitation  to  B.  is  expectant  upon,  and  in  order  of  limitation  comes 
after,  and  operates  by  way  of  determining,  the  estate  tiul  of  A.,  and  will  be 
barred  by  a  recovery  suffered  by  A.  This  is  in  effect  the  case  of  Page  v.  Hay- 
ward,  2  salk.  570.(a)  (2.)  Suppose  land  limited  to  A.  for  life,  remainder  to 
B.  in  tail,  provided  that,  if  a  tree  fall,  the  land  shall  remain  to  G.  in  fee,  but 
subject  always  to  A.'s  life  estate.  This  is  the  same  as  if  the  limitation  were  to 
A.  for  life,  and,  after  his  decease,  to  B.  in  tail,  so  long  as  a  tree  stands,  and, 
when  the  tree  foils,  to  C.  in  fee,  subject  to  A.'s  life  estate.  Here  again  C.'s 
interest  is  expectant  upon  the  determination  of  B.'s  estate,  and  comes  after  it  in 
order  of  limitation ;  and  B.  may  bar  it  by  a  recovery.  This  is  in  effect  the  case 
of  Pullen  t;.  Beady,  2  Atk.  587.  (3.)  But  suppose  land  limited  to  A.  for  life, 
remainder  to  B.  in  tail,  provided  that,  if  a  tree  &11  during  A.'s  life,  the  limita- 

*9221  ^^"^  ^^^^^  ^  ^'^^^^  ^°^  ^^  ^^^  remain  to  C.  in  fee ;  this  is  *the  same 
■^  as  if  the  limitation  were  to  A.  for  life,  so  long  as  the  tree  stands,  and, 
if  the  tree  fall  during  the  life  of  A.,  then  to  0.  in  fee,  but,  in  default  of  the 
tree  falling  during  the  life  of  A.,  remainder  to  B.  in  tail.  Here,  if  B.,  during 
A.'s  life  and  while  the  tree  stands,  suffer  a  recovery,  that  does  not  bar  the  con- 
ditional limitation  in  favour  of  C,  which  is  not,  as  in  the  former  case,  expectant 
upon  the  estate  tail,  but  is,  antecedent  to  it  in  order  of  limitation.  [Tindal,  G. 
J.  You  suppose  the  tenant  for  life  to  join  in  the  recovery.]  Of  course,  so  far 
'  as  is  necessary  to  make  a  good  tenant  to  the  prsscipe.  Now  this  case  is  in  effect 
the  same  with  that  origin^y  supposed. — ^The  effect  of  a  recovery  suffered  by  a 
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a)  S.  G.  dted  in  andrtwa  dem.  Jones  v.  Fulham,  Andrews,  263.  Pig.  Bee.  176.   Ante, 
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tenant  in  tail  haa  been  considered  aa  depending  upon  Unee  diierent  principles. 
In  the  first  place^  there  is  a  sqppesed  compensation  bj  viftue  of  the  Toucher; 
that  clearly  does  not  appl^  to  estates  anteeedeni  to  the  estate  tail,  and  cjmaot 
bar  snch  a  proviso  as  thiS;  the  tenant  for  life  and  Uie  trastees  to  preserve 
contingent  remaindersi  and  the  person  who  is  to  take  nnder  the  proviso,  not 
having  been  vouched  over.  In  the  second  plaee,  the  recovery  destroys  the 
estate  tail,  and  therefore  destroys  such  estates  ae  are  mere  remainders  np- 
ported  by  the  estate  tail;  and,  accordiag  to  the  view  taken  by  Seijeeat 
Hill,  in  the  notes  printed  in  I  Sanders  on  Uses,  p.  436,  Appendix,  No.  YIL, 
4th  ed.,  Ante,  p.  22,)  a  conditional  limitation  is  in  the  nature  of  a  remain- 
der. Bat  the  interest  arising  under  this  proviso  is  supported,  not  by  the  estate 
tail,  but,  so  fjur  as  it  is  supported  by  any  estate,  by  the  life  estate  :  and  (what- 
ever might  have  been  the  effect  if  the  tenant  far  life  and  the  trustees  had 
*been  vouched  oyer)  it  cannot  be  affected  by  the  destruction  of  the  estate  ^^^ 
tail.  In  the  third  place,  the  recovery  extends  and  prolongs  the  estate  •- 
tail  into  a  fee^  in  one  direction,  being  a  conttHnance  of  the  estate  tail,  according 
to  Lord  Hale's  Unguage  in  Benson  v.  Hodson,  1  Mod.  109  (ante,  p.  21).  Bat 
it  does  not  extend  the  estate  tail  baokwards.  The  estate  gain^-  is  derived 
wholly  from  the  estate  tail,  as  continued  by  the  recovery :  Martin  dem.  Tregon- 
well  V,  Strachan,  In  D.  P.  Willes,  444  (S.  C.  1  Wils.  66;  6  Brown's  P.  G. 
819,  2d  ed.;.  and  in  K.  B.  2  Str.  1179;  S.  C.  5  T.  K  107,  note  (6).  Ante,  p. 
15,)  Boe  deuL  Grow  v..  Baldwere,  5  T.  R.  104,  ante,  p.  15,  The  Appeal  of  the 
Lord  Derwentwater,  9  Mod.  172  (and  see  Pigott  on  Recoveries,  119,  ante^  p. 
15),  Garth  v.  Cotton,  8  Atk.  751,  756,  757.  Ante,  p.  15,  note  (c),  Seijeant 
Williams's  note  to  Careswell  v.  Yauehan,  2  Wms.  Saund.  42  m,  n.  note  (7). 
Ante,  p.  15.  The  note  of  Serjeant  Hill  printed  in  1  Sanders  on  Uses,  p.  436, 
App^ix,  No.  yn.,  4th  ed.,  ante,  p.  22,  leads  to  the  same  resnlt.  flenoe 
interests,  which  are  subject  to  the  estate  tail,  are  held  to  be  barred  by  the  reocv 
very  of  the  tenant  in  tail;  Lord  Hale  in  Benson  v.  Hodson,  1  Mod.  Ill,  sate, 
p.  19,  Page  V.  Haywardi  2  Salk.  570;  S.  C.  cited  in  Andrews  dem.  Joims  «. 
Fulham,  Andrews,  268.  P%,  Rec.  176.  Ante,,  p.  19,  Gulliver  dem.  Conie 
«.  Ashby,  4  Burr.  1929;.  S.  C.  1  W.  Bl.  607,  Ante,  p.  20,  Driver  dem. 
Edgar  v.  Edgar,  I  Cowp.  379,  ante,,  p.  20,  PuUen  v.  Ready,  2  Atk.  587. 
But,  on  the  other  hand,  charges  and  other  interests,  which  are  paramount  or 
antecedent  to  the  estate  tail,  or  which  wholly  override  it,  are  not  barred;  White 


V.  West,  Cro.  Elia.  792,  (ante,  p.  14,  note  (c) ;  and  p.  16),  Smith  dem.  fiicb- 
ards  V.  Glyfford,,  1  T.  R.  788,  Eales  v.  *Conn,  4  Sim.  65,.  (ante,  p.  pmoi 
17),  1  Sanders  on  Uses,(a)  2  Sudg.  Pow.  578,  Appendix,  No.  4,(^>)  But-  ^ 


lex's  note  to  Co.  Litt.  208  b  (not.  1,  sect.  4),  ante,  pp.  16, 17.  Roper  «.  Hal- 
lifiax,  8  Taun.  845,  (ante,  p.  18),  is  a  direct  authority  to  the  same  efiect  It 
has  been  attempted  to  distinguish  that  case  from  the  present,  on  the  gronnd 
that  an  appointee,  who  takes  under  a  power,  is  in  the  same  situation  as  if  be 
had  been  named  in  the  instrument  creating  the  power.  But  the  sane  is  true 
of  a  party  taking  under  this  proviso,  who  may  not  have  been  mentioned  by 
name  in  the  will.  When  the  event  mentioned  in  the  proviso  occuis,  or  tbe 
power  is  executed,  then,  in  each  case,  and  upon  the  same  principle,  the  interest 
takes  effect  exactly  as  if  the  party  claiming  under  it  had  been  designated  bj 
name  in  the  original  instrument.  In  support  of  the  distinction,  the  difierenoe 
between  the  decision  in  Ray  v.  Pung,  5  B.  &  Aid.  561,  on  the  one  side,  sad 
those  in  Buckworth  v.  Thirkell,  8  B.  &  P.  652  (n.),  and  Moody  v.  Kingj  ^ 
Bing.  447,  on  the  other,  has  been  referred  to.  But,  if  those  decisions  are  all 
good  law,  it  is  upon  doctrines  peculiar  to  the  law  of  dower  and  curtesy.  1^^ 
clear  that  there  is  no  such  distinction  as  that  contended  for*  The  same  tfg^' 
ments  will  apply  to  a  shifting  use  taking  eflfect  upon  the  oocumnce  of  an  eTesty 

(a)  P.  176,  and  p.  426,  4th  ed.  (ante,  pp.  26,  26). 

(5)  Bd:  6,  (1876).    Printed  in  the  text,  p.  80,  in  ed.  6.    Ante,  p.  24. 
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as  apply  to  an  use  ialdng  effect  upon  the  ezecntioii  of  a  power.  The  nature  of 
the  event  upon  which  the  new  nse  is  to  arise  cannot  vary  the  result.  This  is 
consistent  with  the  view  taken  in  1  Sand,  on  Uses,  p.  176,  7,  4th  ed.,  (ante, 
p.  25,  26.)  In  the  Appendix  to  2  Sugden  on  Powers,  No.  8,  p.  563  (6th  ed.), 
^251  ^^  ^^  demonstrated  that  '''the  two  cases  of  a  power  and  a  proviso  stand  on 

-*  the  same  ground.  The  argument  may  be  put  thus.  Suppose  there  were 
4wo  limitations  to  A.  for  life,  remainder  to  B.  for  one  thousand  years  on  certain 
trusts,  remainder  to  G.  in  tail :  G.^s  recovery  here  could  clearly  not  bar  the 
term.  But,  supposing  the  limitations  were  to  A.  for  life,  remainder  to  C.  in 
tail^  with  power  to  B.,  during  A.'s  life,  to  create  a  term  of  1000  years,  then 
also,  upon  the  authority  of  Koper  v.  Hallifaz,  8  Taunt.  845,  (ante,  p.  18), 
C.'s  recovery  could  not  bar  the  term  created  by  the  execution  of  B.'s  power. 
But  how  could  the  result  be  different,  if,  instead  of  an  absolute  remainder  or  a 
power  of  appointment,  the  limitation  were  that,  if  A.  had  younger  children 
aoring  his  life,  the  term  of  1000  years  should  arise,  or  that,  in  the  same  case, 
an  estate  tail  should  arise  ?  The  rule  must  be  general  as  to  all  estates  antece- 
dent to  the  estate  tail.  It  is  clear,  therefore,  that,  on  the  hypothesis  of  Frede- 
rick taking  no  interest  except  by  the  proviso,  and  the  limitation  being  annexed 
only  to  the  life  estate  of  John  the  father,  the  recovery  could  not  have  barred 
the  proviso. 

Secondly,  suppose  Frederick  still  to  take  no  interest  except  by  the  proviso, 
bat  to  have  contingent  interests  under  two  separate  provisoes.  Thus,  suppose 
the  limitations  to  be  to  John  the  father  for  life,  remainder  to  John  the  son  in 
tail,  provided  that,  if  John  the  fkther  become  earl,  the  land  shall  ffo  to  Frede- 
rick, and,  also,  provided  that,  if  John  the  son  become  earl,  the  land  shall  go  to 
Frederick.  Then  the  first  proviso  clearly  cannot  be  affected  by  the  existence  of 
the  second;  and,  therefore,  a  recovery  by  John  the  son,  though  it  would  bar 
the  second  proviso,  would  not  bar  the  first. 
,^^^1       ^Thirdly,  instead  of  the  case  last  put,  let  the  two  separate  provisoes, 

^  there  supposed,  be  supposed  to  be  incorporated  into  one.  Then  the  result 
would  clearly  be  the  same.  The  proviso  would  still  be  taken  divisibly,  as  in 
Boyce  v.  Banning,  2  Cr.  &  J.  884,  (S.  C.  2  Tyrwh.  827.  Ante,  p.  28).  [Pabks, 
B.  Does  not  the  proviso  in  the  present  case  operate  differently  in  the  two  events  f 
In  the  one,  it  carries  the  land  to  a  brother  of  the  tenant  for  life ;  and,  in  the 
other,  it  is  not  to  carry  the  land  to  the  brother  of  the  tenant  for  life  so  long  as 
such  tenant  for  life  has  issue  male.]  That  difference  makes  it  the  easier  to  take 
the  proviso  divisibly.  At  least  it  does  not  prejudice  the  argument.  In  each 
caae  the  proviso  is  to  carry  the  land  to  the  person  next  in  remainder  after  failure 
of  issue  male  of  the  person  who  shall  become  earl ;  and,  in  each  case,  Frederick 
here  answers  that  description. 

Fourthly,  the  case  actuallv  before  the  Court  differs  from  the  supposition  last 
made  in  the  circumstance  only  that  the  proviso^  instead  of  giving  the  estate  over 
to  a  person  not  named  in  the  previous  limitations,  gives  it  to  a  branch  of  the 
family  taking  also  interests  in  remainder.  But  the  operation  of  the  proviso 
cannot  be  different  in  the  two  cases  of  an  interest  being  conferred  on  a  new 
party,  and  on  a  party  taking  also  an  interest  by  force  of  another  clause  of 
the  will.  In  each  case  new  uses  are  created.  Had  a  fresh  family  been 
substituted  in  every  case  of  the  earldom  descending  upon  the  party  in  posses- 
sion of  the  land,  it  will  not  be  disputed  that  the  uses  so  coming  into  ope- 
ration would  have  l^n  new  uses.  What  difference  can  it  make,  that  the 
party  to  be  benefited  by  the  proviso  happened  to  have  an  interest  under  the 
*Q271  *^^S^^^  limitations  ?     There  is  no  legal  objection  to  the  same  party 

-'  claimiuff  by  distinct  interests.  An  instance  of  this  occurred  in  Gooa- 
title  lessee  of  Vincent  v.  White,  15  East,  174.  In  that  case  the  party  was  held 
to  have  at  once  two  distinct  fees  simple,  which  is  as  strong  a  case  as  can  be 
imagined.  K  the  testator  had  here  said  expressly  that  new  uses  should  arise  on 
every  descent  of  the  title,  there  could  have  been  no  objection.  Where  a  power 
Vol.  XXX.— 27 
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18  giyen  -to  revoke  uses  and  create  new,  a  aeries  of  new  naea,  ariaea  »  often  aa 
the  power  ia  exeented.  Suppose  a  different  oonditioQ  had  been  annexed  to  each 
estate,  there  oould  then  be  no  doubt  that  the  uses  would  be  dbdnct :  what  dif- 
ference can  it  make,  whether  the  nature  of  the  condition  be  the  same  or  not? 
[Pabke,  B.  What  are  the  new  uses  which  arose  when  the  title  descended  npon 
Kiohard,  and  John  the  father  took  the  estates  f  ]  There  aroae  a  series  of  new 
uses  exactly  similar  to  those  limited  in  the  earlier  part  of  the  will ;  and  so  wher- 
ever the  title  descended  upon  a  tenant  for  Ufe  in  possession.  There  ia  no 
reason  that  there  should  not.  be  a  devesting  of  existing  uses  and  a  revesting  of 
new  uses  similar  to  those  devested,  in  infinitum.  It  has  been  anggested  that 
.there  are  no  new  uses,  and  that  the  words  of  cesser  are  the  only  operative 
words:  but  the  mere  eztinciion  of  the  estates  determined  by  the  elanse  of  ces- 
ser would  not  have  effectuated  the  intention  of  the  deviaor.  For,  if  the  estate 
of  John  the  &ther  simply  ceased  (which  is  all  that  the  clause  of  cesser  directs,) 
if  any  estate  in  remainder  came  into  possession,  it  would  be  the  estate  of  John 
the  son,  not  of  Frederick.  For  that  reason  the  words  of  gift  are  added.  The 
lessor  of  the  pbtintiff  therefore  necessarily  ^claims  by  the  gift  over,  not  r«QAo 
merely  by  the  cesser.  [Aldibson,  B.  K  the  desoent  of  the  title  had  ^ 
occurred  after  the  remainder  in  tail  had  come  into  possession,  the  words  ''  the  ea- 
tate  shall  cease"  would  effect  the  intention,  for  it  would  put  an  end  to  theeatate 
tail]  It  IS  sufficient  for  the  present  argument  to  shew  that,  in  the  event  which 
has  happened,  that  of  the  eaddom  deaoemling  on  a  tenant  for  life,  the  mere  woids 
of  cesser  cannot  affaet  the  intention.  The  present  case  is  not  governed  by  the 
decisions  and  dicta  in  Newis  v.  Lark,  Plowd.  408,  The  Lady  Anne  Fry'a  Gaae^ 
1  Vent.  199,  (S.  C.  as  Porter  v.  Fry,  1  Mod.  86.  See  Fry  v.  Porter,  1  Mod. 
300,)  Page  v,  Hayward  2  Salk.  570,  (S.  C.  cited  in  Andrews  dem.  Jones  «. 
Fulham,  Andrews,  263,  Pig.  Reo.  176,  Ante,  p.  19,)  Andrews  dem.  Jonas  v. 
Fulham,  Andrews,  263,  Avelyn  o.  Ward,  1  Yes.  sen.  422,  Gulliver  dean.  Oorrie 
V.  Ashby,  4  Burr.  1929,  S.  C.  1  W.  Bl.  607,  Antd,  p.  20,)  and  pi.  9,  in  18 
Viner's  Abridgment,  894,  Remainder  (G.),  where,  npon  the  cesser  of  the  pre- 
vious estate,  no  intermediate  interest  was  passed  over.  It  is  said  that  the  words 
of  the  proviso  respecting  the  taking  of  the  name  and  arms  furnish  no  argumuit 
for  the  plaintiff  below,  because,  having  regard  to  the  language  of  the  nameuid 
arms  clause,  these  words  are  in  any  point  of  view  surplusage.  This  may  be 
admitted ;  yet  the  insertion  of  the  words  shows  that  the  devisor  contemplated 
that  new  uses  were  to  arise,  and,  however  superfluously,  provided  for  such  an 
event.  It  appears  to-  be  suggested,  on  the  authority  of  Purefoy  v.  Rogers,  2 
Wms.  Saund,  880;  and  note  (9)  to  p.  388,  Carwardine  v.  Garwardine,  1 
Eden,  Oh.  0.  84,  aid  Suoden's  note  to  Gilbert  on  Uses,  171,  t^t  the  interest 
*under  the  proviso  must  be  construed  as  a  contingent  remainder.  The  r«QOA 
rule  furnished  by  those  authorities  is  that,  where  the  question  is  between  ^ 
an  executory  devise  and  a  contingent  remainder,  the  Courts  lean  to  the  latter. 
But  how  does  this  rule  apply  hereT  or  how  is  it  to  be  made  available  against 
the  plaintiff  below  f  Supposing  this  a  continent  remainder,  the  defendant 
below  would  not  be  benefited  by  such  a  construction ;  for  it  would  be  a  remain- 
der expectant  upon  the  life  estate  and  that  of  the  trustees  to  preserve  contingent 
remainders,  and  therefore  would  not  be  destroyed  by  the  recovery  which  haa  beeo 
anfifored.  But  it  is  clear  that  this  proviso  cannot  create  a  remainder,  because  the 
interest  created  by  it  does  not  await  the  determination  of  the  first  estate  by  the 
nature  of  the  original  limitation  of  that  estate.  Feame,  Cont  Rem.,  p.  13, 
says  that  the  remainder  is  the  remnant  expectant  on  the  particular  estate^  the 
whole  fee  not  having  been  limited  in  the  first  instance ;  and  he  adds,  p.  14, 
'^The  true  point  of  distinction,  as  I  take  it,  between  such  conditional  limitations 
over  as  are,  and  such  as  are  not  remainders,  in  the  strict  sense  of  that  word,  lies 
heie ;  the  former  are  limited  to  commence  where  the  first  estate  is,  by  the  very 
nature  and  extent  of  its  original  limitotion,  to  expire  or  determine ;  whereas  the 
latter  are  limited  so  as  to  m  independent  of  the  measure  or  extent  origiuaUy 
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given  to  the  first  estate)  and  to  take  effect  in  possession,  upon  an  event  which 
maj  hi^pen  before  the  regular  determination,  to  which  that  first  estate  is  liable 
from  the  nature  of  its  original  limitation,  and  so  as  to  rescind  it/'  So  that  it  is 
clear,  upon  first  principles,  that  the  estate  arising  under  the  proviso  in  defea- 
4QQQ-.   zance  of  the  estate  of  John  the  father  is  not  a  ^remainder.     Driver  dem. 

^^  Frank  v.  Frank,  8  M.  &  S.  32,  was  cited  to  show  that  this,  if  possible, 
must  be  construed  to  be  a  vested  remainder ;  and  reliance  was  placed  on  Newis 
V.  Lark,  Plowd.  408,  The  Ladv  Anne  Fry's  Case,  1  Vent.  199,  (8.  C.  as  Wil- 
liams dem  Porter  v.  Fry,  1  Mod.  86.  See  Fry  v.  Porter,  1  Mod.  800),  Page 
V.  Hayward,  2  Salk.  670 ;  (S.  C.  cited  in  Andrews  dem.  Jones  v,  Fulham,  An- 
drews, 268.  Pig.  Beo.  17o.  Ante,  p.  19),  Andrews  dem.  Jones  v.  Fulham, 
Andrews,  263,  as  showing  that  the  proviso  and  the  prior  limitations  may  be  in- 
corporatedf  so  as  to  give  effect  to  all  the  limitations  as  remainders,  and  make 
the  limitation  to  the  lessor  of  the  plaintiff  take  effect  as  a  vested  remain- 
der. But  the  answer  is,  that  the  proviso  and  limitations  cannot  here  be  so 
moulded  in  the  form  of  remainders  as  to  give  effect  to  all  the  different  interests 
as  vested  remainders.  The  estate  of  John  the  son,  if  the  proviso  and  limita- 
tations  were  incorporated,  would  be  contingent  upon  the  event  of  his  father  dying 
before  the  earldom  descended  to  him.(a)  Now  a  party  having  only  a  contingent 
remainder  cannot  bar  by  a  recovery.  And  the  recovery  therefore  would,  upon 
that  construction,  be  ineffectual.  In  Newis  v.  Lark,  Plowd.  408,  and  the  other 
cases  relied  on,  the  circumstance  that,  upon  the  cesser  of  the  previous  estate,  no 
intermediate  interest  was  passed  over,  made  the  suggested  mode  of  construction 
admissible  without  considering  any  remainder  as  contingent.  [Parke,  B. 
Suppose  the  proviso  had  said  in  express  words  that,  if  the  earldom  descended  on 
John  the  father,  the  limitations  to  him  find  his  issue  should  be  struck  out  of  the 
"^^Sll  ^^^^n  ^^^^  is  ^^  different  '*'from  the  clause  as  it  is  actually  framed. 
-'  But,  supposing  it  so  expressed,  and  accompanied  with  a  gift  over,  express 
or  implied,  the  lessor  of  the  plaintiff  below  would  slill  claim  under  a  shifting 
use,  paramount  and  antecedent  to  the  remainder  in  tail  of  John  the  son ;  and 
this,  according  to  Boper  v.  HalUfEix,  8  Taunt.  845,  ante,  p.  18),  would  not  be 
barred.  But,  if  there  were  merelv  such  a  chiuse  of  cesser,  and  no  sift  over, 
express  or  implied,  the  intention  of  the  testator  could  not  be  accomplished ;  for 
no  one  except  the  testator's  heir  at  law  could  then  take  advantage  of  the  cesser. 

Sir  W.  W.  FoOeU  in  reply. 

L  As  to  the  deeds  of  1817.  It  is  said  that  the  lessor  of  the  plaintiff  below 
is  not  precluded  from  maintaining  this  action  by  his  covenant,  because  John 
Doe  has  not  covenanted.  But  the  Court  will  look  to  the  real  party.  A  ten- 
ant, who  is  defendant  in  ejectment  brought  on  demise  of  his  landlord,  cannot 
dispute  his  landlord's  title.  So,  in  doe  dem.  Morris  v.  Rosser,  3  East,  11, 
where  the  lessor  of  the  plaintiff  and  the  defendant  had  submitted  to  arbitration, 
the  award  was  held  conclusive  evidence  between  them.  In  Thorpe  v.  Eyre,  1 
A.  &  £.  926,  where  that  case  was  cited,  it  was  indeed  held  that  an  award  did 
not  actually  transfer  the  property ;  but  not  that  it  did  not  bind  the  party  to 
the  arbitration.  Here  the  deeds  are  at  least  as  conclusive  as  the  submission  to 
the  award.  Again,  as  to  the  question  whether  the  deeds  would  convey  the  pos- 
sibility, at  law.  It  is  argued  that  a  lease  and  release  cannot  have  that  effect. 
*9321  ^^^^^PS  ^^^^  ^0"^  ^^  conveyance  is  not  the  most  '^'convenient.  But,  if 
-^  the  assignment  be  not  impossible,  the  Court  will  look  to  the  intention, 
and  allow  the  lease  and  release  to  have  the  effect  proposed;  Doe  dem.  Were  v. 
Cole,  7  B.  &  C.  243 ;  Doe  dem.  Milbourne  v.  Simpson,  2  Wils.  22.  The  pas- 
sage referred  to  from  Sheppard's  Touchstone,  481,  was  cited  but  without  suc- 
cess, in  Jones  v.  Boe,  lessee  of  Perry,  8  T.  B.  88.  And  formerly  such  inter- 
ests were  considered  not  merely  as  incapable  of  assignment,  but  as  neither  de- 

(a)  On  this  point,  see  the  papers  sent  in  after  the  conclusion  of  the  arguinent,  post,  p. 
942. 
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scendible  nor  deyisable.  Now  tbey  clearly  may  descend  or  be  deyised:  and 
therefore  it  is  not  easy  to  say  why  they  should  not  be  beld  to  be  assignable 
also,  (a)  In  2  Preston  on  Conveyancing,  270,  it  is  certainly  saidjthat  tbey  are  not 
assignable ;  but  the  point  is  spoken  of  as  one  on  whicb  the  profession  are  not 
unanimous.  It  was  argued  that  the  marginal  note  in  Doe  dem.  Sbaw  v.  Stew- 
ard, 1  A.  &  £.  300,  goes  too  far,  for  that  the  case  merely  shews  the  interest  to  be 
at  least  assiguable  in  equity.  But  the  successful  argument  in  that  case  was 
directed  to  establish  that  it  was  assignable  at  law;  and  the  judgment  is  to  the 
same  effect,  the  question  discussed  being,  whether  there  was  any  equity  in  the 
tci/e  to  bar  the  assignees  title  under  the  busband.  The  prevailing  opinion  in 
the  profession,  on  this  point,  certainly  is  in  favour  of  the  defendant  in  error; 
but  no  authority  bas  been  found  which  is  conclusive. 

II.  As  to  the  question  whether  the  proviso  can  operate  so  as  to  sbift  the  es- 
tates more  than  once.  On  the  general  principle  of  not  allowing  the  estates  to 
be  divested  without  express  words.  Doe  dtem.  Luscombe  v,  ^Yeates,  5  B.  r«Q33 
&  Aid.  554,  is  not  distinguishable.  The  expressions  cited  from  the  ^ 
will,  on  the  other  side,  may  be  consistent  witb  the  construction  that  the  clause 
is  to  operate  toties  quoties,  but  the  question  is  wbetber  they  necessarily  require 
that  construction.  The  circumstance  that  the  proviso  directs  tbe  estates  to 
go  to  << person  and  persons"  proves  nothing:  and,  thougb  the  title  is  spokeo 
of  as  descending  to  <'  him  or  them,''  yet  these  words  have  no  antecedent;  and 
they  seem  to  mean  no  more  than  ''any  of  them,"  the  phrase  used  before.     The 
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it  may  also  be  remarked  that,  neither  in  that  case,  nor  in  Doe  dem.  Heneage  r. 
Ileneage,  4  T.  B.  13,  was  it  attempted  to  shew  that  new  estates  were  created 
by  the  proviso ;  the  interests  were  treated  merely  as  remainders. 

III.  As  to  the  effect  of  the  recovery,  the  plaintiff  in  error  contends  that  tbe 
defendant  takes  merely  a  vested  remainder,  expectant  on  the  determinatJon 
(either  by  natural  expiration,  or  the  descent  of  the  earldom)  of  the  estates  of 
John  the  father  and  John  the  son.  On  the  other  side,  it  is  said  that  be  takes 
two  estates ;  but  according  to  the  construction  attempted,  be  must  take  many 
more ;  he  must  have  a  vested  remainder,  together  witb  a  possibility  upon  John 
the  father  becoming  earl ;  then  another  vested  remainder,  together  with  a  possi- 
bility upon  John  the  son  becoming  earl ;  and,  upon  younger  sons  of  John  com- 
ing into  possession,  other  pairs  of  estates  of  the  same  kind,  toties  quoties. 
'*'it  has  not  been  shewn  how,  if  that  were  possible,  the  proviso  is  to  be  at-  r^oi 
tacbed  to  the  new  use.  Such  a  complicated  method  of  reading  the  lim-  ^ 
itations  will  not  be  adopted,  if  any  more  simple  can  be  found.  The  principal 
reason  suggested  in  the  judgment  below  for  rejecting  the  more  simple  construc- 
tion seems  to  be  that,  if  it  were  adopted,  tbe  testator's  intent  would  be  defeated 
by  the  recovery,  which  for  the  reasons  before  given,  is  not  an  admissible  argu- 
ment. In  Fearne's  Contingent  Bemainders,  p.  257,  it  is  said  that  the  power  to 
.suffer  a  recovery  is  inseparably  attached  to  every  estate  tail.  [Alderson,  B. 
The  rule  in  Shelley's  Case,  1  Bep.  104,  a,  ordinarily  tends  to  defeat  the  inten- 
tion, in  the  manner  pointed  out  by  Lord  Eldon  in  Jesson  v.  Doe  dem.  Wright,  2 
Bligh,  55.]  Unless  the  liability  to  a  recovery  is  to  be  taken  into  consideration, 
the  intent  may  be  carried  into  effect  by  construing  the  limitation  as  either  a 
(shifting  use,  or  a  vested  remainder,  and,  on  the  authorities  cited,  the  Court  will 
prefer  the  latter.  It  is  said  that  the  rule  of  preference  applies  only  where  the 
question  is  between  an  executory  devise  and  a  contingent  remainder :  but  the 
4>peratiou  of  an  executory  devise  and  a  shifting  use  is  the  same.  To  the  autho- 
rities before  cited,  on  this  point,  may  be  added  Feame,  Cont.  Bem.  p.  266, 

(a)  See  Serjeant  Williams's  note  (9)  to  Parefoy  v.  Rogers,  2  Wms.  Sannd,  388  /. 
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(citing  Ooodtitle  lessee  of  Winkles  v.  Billington,  2  Doug.  763^)  and  Doe  dem. 
Harris  V.  Howell,  10  B.  &  C.  191. 

It  has  been  argaed  that  the  clause  of  cesser  is  insufficient  to  e£fectaate 
the  testator's  intention ;  bat  it  is  also  urged  on  the  other  side  that  the  estates 
of  both  John  the  father  and  John  the  son  are  to  cease  upon  John  the  father 
^QAB-i  becoming  earl.  Then  the  interest  of  *the  brother  of  John  the  father 
-*  oomes  into  possession  :  which  shews  that  it  is  impossible  to  distinguish 
this  case  from  Newis  v.  Lark,  Plowd.  408,  and  The  Lady  Anne  Fry's  Case(a) 
on  the  ground  suggested ;  for  in  each  case,  the  party  taking  up  the  cesser  is 
the  party  whose  interest  is  next  in  remainder  to  that  which  is  to  cease.  Thoso 
decisions  are  therefore  conclusive  authorities,  that  in  a  devise,  (for  it  may  possibly 
be  otherwise  in  a  deed,  at  least  in  one  operating  purely  at  common  law,)  inter- 
ests like  that  of  the  lessor  of  the  plaintiff  below  must  be  construed  as  remain* 
ders  expectant  on  the  determination  of  the  subsisting  estate. 

The  only  authority  which  really  is  in  favour  of  the  plaintiff  below,  is  the 
passage  in  Feame,  Cent.  Bern.  pi.  14,  ^ante,  p.  929.)  But  this  doctrine  cannot 
be  supported.  What  is  meant  by ''  originally  given,"  and  "  original  limitation  V 
No  one  limitation  is  more  original  than  another  in  the  same  ustrument.  The 
whole  must  be  taken  together  as  making  up  the  disposition  of  the  estate,  and 
incorporated,  as  in  Newis  v.  Lark,  Plowd.  408,  and  The  Lady  Anne  Fry's 
Case.(a)  When  they  are  so  incorporated,  the  resulting  limitation  is  a  remain- 
der, as  appears  by  those  cases,  and  according  to  Feame's  own  view.  In  Butlexk 
note  (h)  on  Fearne,  p.  10,  the  distinction  is  spoken  of  as  artifical,  but  is  admitted 
but,  in  the  same  writer's  note  (1)  at  Oo.  Litt.  203  b.  (Ill,)  the  language  is  more 
doubtful.  In  Doufflas's  note  [Ij  to  Goodtitle,  lessee  of  Winckles,  v,  Billington, 
MOff]  2  Doug.  755,  the  doctrine  is  disputed.  Feame  has  offered  an  '^'answer 
-^  to  the  objections,  (p.  15,  and  p.  267;)  but  he  cites  no  authority  except 
Gogan  V.  Cogan,  Cro.  Eliz.  360.  Supposing  that  case  to  be  good  law  (which  is 
doubtful,^  it  majr  be  distinguished  from  the  present :  it  was  a  deed  inter  vivos, 
not  a  will :  and  it  was  a  case  of  a  strict  common  law  condition,  so  that  the  life 
estate  and  remainder  would  be  destroyed  together.  And  the  party  to  take 
under  the  limitation  over  was  to  take  only  on  the  particular  event,  and  not  in 
any  event :  there  was  no  remainder  to  be  accelerated.  That  Feame  himself  had 
not  taken  a  very  accurate  view  of  the  distinction,  appears  from  an  inconsistency 
which  occurs  soon  afterwards.  At  n.  18,  he  has  the  following  passage : — 
<'  Suppose  an  estate  devised  to  A.  for  life,  remainder  to  B.  in  fee,  provided  that 
if  A.  should  refuse  to  take  the  testator's  surname  within  a  short  limited  time, 
or  certain  lands  should  descend  to  him,  then  his  estate  should  cease,  and  the 
lands  go  immediately  to  the  remainder-man  or  his  heirs — or,  a  limitation  to  A. 
for  life,  remainder  to  B.  for  life,  remainder  to  C.  and  the  heirs  of  his  body,  re- 
mainder to  D.  in  fee,  with  a  proviso  that  upon  the  accraer  of  certain  other  lands 
to  A.  or  to  B.  or  to  C,  or  his  issue,  the  estate  limited  by  the  will  to  the  person 
to  whom  such  other  lands  should  so  accrue,  should  thereupon  cease,  and  the 
devised  lands  go  immediately  to  the  next  in  remainder,  according  to  the  will ; 
or,  suppose  a  devise  to  A.  for  life,  provided  that  if  the  testators  son  should 
return  from  the  East  Indies  within  two  years  after  the  testator's  death,  the 
estate  of  A.  should  thereupon  cease,  and  the  lands  should  go  to  the  son  for  life, 
*Q^71  ^'  ^^  ^^^'  would  such  limitations  be  contingent  remainders  ^barrable  by 
-^  the  first  tenant  for  life  as  such  f  If  so,  the  tenant  for  life  would  have 
nothing  more  to  do  than  to  make  a  demise  for  99  years  in  trust  for  himself,  and 
then  levy  a  fine,  or  make  a  feoffment,  to  get  entirely  rid  of  them.  But  if  tho 
decided  case  (Cogan  v.  Cogan,  Cro.  Eliz.  360,)  I  have  referred  to  be  law,  the 
limitations  I  have  put  are  conditional  limitations,  which,  though  void  in  con- 
veyances at  common  law,  are  admitted  to  operate  in  a  will  as  executory  devises. 


.1.' 


a)  1  Ventr.  109.   S.  C.  as  Williams  dem.  Porter  v.  Pry,  1  Mod.  86.    See  Pr/ 1».  Porter, 
Tod.  300. 
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and  consequently  are  notbarrable  as  contingent  remainders.'^  Now,  in  tbe  two 
first  cases,  the  limitations,  if  they  are  remainders  (which  they  are,)  are  yeated, 
for  they  take  efiect  sooner  or  later  in  evety  event.  As  to  this,  the  test  of  con- 
tingency given  by  Feame  at  p.  19,  is  conclnsive.  And,  besides  this,  the  sup- 
posed objection  arising  from  the  power  of  the  tenant  for  life  to  get  rid  of  the 
limitations  is  invalid ;  for  it  cannot  be  disputed  that  they  are  harnble  by  mmu 
recovery.  Feame's  doctrine  cannot  therefore  be  supported.  It  is  impngned  in 
some  remarks  of  the  lato  Mr.  Bradley,  printed  in  Practical  Points,  or  Maxims 
in  Conveyancing  by  Charles  Barton,  jun.  p.  195,  (and  in  Atkinson's  Phustical 
Points  in  Conveyancing,  p.  82.)  <'  When  two  family  estates  are  settled  in  aoch 
a  manner  as  that  by  a  probable  event  both  may  unite  in  the  same  person,  it  is 
usual  to  insert  a  proviso  in  the  latter  settlement,  that  if  that  event  should 
happen  the  estate  for  life  or  in  tail  of  that  person  in  the  premises  comprised  in 
the  latter  settlement  should  cease  and  determine,  and  the  next  remainder  oome 
into  possession.  It  was  referred  to  Mr.  Feame  to  settle  a  proviso  in  a  case  so 
circumstanced  :  thai  gentletnan,  afler  much  consideration,  introduced  faia  ojnnion 
by  defining  ^'the  nature  of  an  executory  devise,  stating  the  rules  which  r^tooo 
the  law  has  established  with  respect  to  the  execution  and  commencement  L 
of  contingent  estates,  and  by  a  strance  misapplication  of  those  rules  to  the  ease 
under  consideration,  which  had  nothing  in  it  which  bore  tiie  least  resemblance 
to  the  estates  defined,  he  concluded  that  the  proviso  should  confine  the  happening 

fthe  contingency  within  the  period  of  21  years  from  the  death  of  a  person  in 
ing.  One  cannot  but  wonder  at  so  great  a  mistake.  By  uniting  in  the  same 
person  the  premises  comprised  in  both  settlemente,  a  vested  estate-tul,  if  such 
were  his  estate,  would  indeed  determine,  and  the  next  in  remainder  come  into 
possession ;  but  clearly  no  new  estate  would  arUe  or  he  created  on  that  coA/m- 
ijency  ;  and  whether  the  estate-tail  should  expire  by  the  failure  of  issue,  or 
should  determine  by  the  happening  of  the  contingency,  and  whether  within 
twenty  or  two  hundred  years,  the  effect  and  consequence  would  be  the  same, 
the  next  in  remainder  would  come  into  possession ;  but  in  neither  case  would 
any  new  estate  arise  or  come  in  esse  ;  and  the  proviso  leaving  the  happening  of 
the  contingency  indefinitely  in  point  of  time,  would  be  so  far  from  tending  to  a 
perpetuity,  that  it  would  have  ouite  a  contrary  tendency ;  for  the  estate  of  an 
infant  tenant  in  tail  might,  by  nappening  of  the  contingency,  determine  during 
his  infancy,  and  the  person  next  in  remainder  (being  of  full  age)  and  tenant  in 
tail,  by  siiJering  a  common  recovery,  or  being  tenant  in  fee-simple,  might  by  a 
common  conveyance,  or  by  his  last  will,  dispose  of  the  inheritance  at  his  pleasure ; 
and  any  tenant  in  tail  m  possession  being  of  full  age  might  at  any  period  of 
time,  by  suffering  a  common  recovery,  bar  that  estate-tail,  and  all  remainders 
over,  in  the  same  ^manner  as  if  the  proviso  had  not  been  inserted,  and  r^toog 
the  proviso  itself  would  cease  for  ever;  but  to  make  use  of  an  argument  >- 
in  order  to  prove  a  point  so  clear,  seems  (in  Mr.  Bradley's  opinion)  to  be  no  less 
absurd  than  it  would  be  to  attempt  to  prove  by  argument  that  two  and  two 
are  equal  to  four ;  both  the  one  and  the  other  being  self-evident  truths.'' 

It  has  been  attempted  to  distinguish  between  a  recovery  suffered  by  a  t«nant 
in  tail  in  possession,  and  one  suffered  by  a  remainder-man  in  tail  with  the  con- 
currence of  the  tenant  for  life.  Such  a  distinction  is  unimportant.  All  that 
is  requisite  is  that  there  should  be  a  vested  estate  tail,  and  a  determination  of 
that  with  the  concurrence  of  the  freeholder. 

It  is  said  that,  if  the  proviso  carried  the  estate  over  to  a  stranger,  it  would 
not  create  a  remainder.  But  the  only  dx^rence  would  be  that  it  would  create 
a  contingent  remainder  instead  of  a  vested  one.  And  this  is  shown  by  the 
opinion  of  Serjeant  Hill,  printed  in  1  Sanders  on  Uses,  p.  4d6.(a) 

It  was  attempted  to  divide  the  one  interest  of  the  lessor  of  the  plaintiff  below, 
taking  effect  at  different  times  according  to  different  events,  into  two,  one  to 

(a)  4th  ed.  Appendix,  No.  YII.    Ante,  p.  22. 
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operate  in  ooa  erenty  one  in  the  other.  For  this  there  is  no  gronnd :  and,  ia 
order  to  support  snch  a  view,  it  was  neoeasary  to  insert  a  condition,  not  ooa- 
tained  in  the  devise,  that  the  event  should  happen  in  the  life  of  John  the  father. 
In  fact,  there  are  nuDennu  varieties  of  events  which  would  change  the  time  at 
wluch  the  interest  came  into  possession;  if  John  the  &ther  died  without  issue, 
^401  ^'^^^^^  would  take  on  his  death ;  so  if  John  '''the  son,  or  any  jounger 
-*  brother  of  his,  first  <}ied  without  issue.  But  this  does  not  convert  Sie 
remainder  of  Frederick  into  so  many  distinct  remainders,  each  supported  by 
diffarent  particular  estates.  Frederick  could  take  nothing  at  all  till,  by  some 
event  or  other,  the  estates  of  John  the  father  and  of  all  nis  issue  were  deter« 
mined.     And  whenever  and  however  they  were  determined,  he  was  to  take. 

It  was  attempted  to  diow  that,  if  Frederick's  estate  were  construed  as  a  re- 
mainder by  incorporating  toaether  all  the  limitations,  the  estate  of  John  the  son 
would  become  contingent  also.  But  that  was  made  out  by  arbitrarily  intro- 
ducing, as  a  qualification  of  John  the  son's  remainder,  that  it  was  to  take  efiect 
0blj  t/the  father  died  without  bdng  earl.  But  the  limitation  first  gives  an  un-* 
qualified  vested  remainder;  and  then  comes  the  proviso  which  is  to  be  inoorpo^ 
rated  into  the  limitations,  by  the  several  interests  lasting  until  the  parties  shulA 
become  earl.  The  limitations  are  to  be  blotted  out  on  the  event  occurring,  but 
to  be  in  force  till  then,  (a) 

It  was  asked,  whether  a  recovery  bv  a  later  remainder  man  in  tail  would  bar 
tiie  previous  estates  f  It  would  bar  the  remainder,  whether  to  aoome  by  fiulure 
of  issue  or  descent  of  the  title,  of  aB  parties  subsequent  in  point  of  limitation  to 
the  party  sufferingit.  Thus,  a  recovery  by.Savile  Henry  Lumley  would  bar 
all  tne  interest  of  William  Lumley.  So  here  the  recovery  of  John  the  son  bars 
all  the  interest  of  Frederick. 

As  for  the  argument  from  the  repetition  of  the  direction  respecting  the  name 

and  arms,  the  contrary  is  to  be  inferred  from  that  circumstance ;  for,  if  the  te:<- 

j^gj  j-|   tator  *had  intended  the  proviso,  which  was  to  operate  when  the  title  de- 

^  scended,  to  be  repeated  also^  he  would  have  inserted  a  direction  for  ^e 

as  well  as  the  other. 

It  was  asserted,  in  order  to  make  the  easeof  Boper  v.  Hallifax,  8  Taunt.  845, 
(ant^,  p.  18),  applicable,  first,  that  the  proviso  created  new  estates;  secondly, 
that  the  proviso  was  annexed  to  the  Ufe  estate  of  John,  the  fiither,  separately ; 
thirdly,  that  the  new  estates  were  interposed  before  the  remainder  in  tail  of  John 
the  son.  But  the  proviso  destroys  the  remainder  in  tail  at  the  same  time  with 
the  estate  for  life.  It  has  not  been  shown  what  is  to  become  of  the  estate  tail 
of  John  the  son,  upon  the  construction  contended  for  on  the  other  side.  Then 
how  can  the  proviso  be  confined  to  the  life  estate,  or  the  interest  arising  under 
it  be  interposed  between  the  two  estates,  which  it  destroys  simultaneously  ?  It 
was  said  that  it  did  not  destroy  the  remainder  in  tail,  but  only  prevented  its 
vesting  in  possession.  But  the  remainder  was  actually  vested ;  and  the  vested 
estate  tail  in  remainder  was  defeated  by  the  proviso  at  the  same  instant  as  the 
estate  for  life. 

The  argument  agunst  the  applicability  of  Boper  v,  Hallifaz,  8  Taunt. 
845,  (ante,  p.  18),  is  not  answered.  It  never  was  doubted  that  a  proviso 
for  a  shifting  me  would  have  been  barred  in  that  case :  the  sketch  of  an  argu- 
ment, by  Sir  Edward  Sugden,  on  that  case,  in  2  Sugd.  on  Powers,  (p.  562,  Ap- 
pendix, No.  3,  6th  ed.),  assumes  this  as  clear  from  doubt.  Suppose  land  were 
devised  to  such  uses  as  A.  shall  appoint,  and,  in  default  of  appointment,  to  B. 
in  tail ;  or,  suppose  an  estate  given  to  A.  in  tail,  with  power  to  the  executets  to 
*Q421  ^^^  ^^^  payment  of  debts ;  could  the  tenant  in  tail  *bar  that  by  recovery  ? 
J  According  to  the  present  notion,  taking  Boper  v.  Halfifax,  8  Taunt.  845, 

(a)  As  to  this  point,  see  the  papers  sent  in  after  the  conclaslon  of  the  aignmeat,  post, 
p.  942. 
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onthelifeastetedeteminingintbelifotlmeoftlie  tMMmlfiw  lift,  still  the  remalate  it 

to  take  effect  in  every  case  in  which  it  possibly  can,  consistently  with  its  duration.  It  it 
thtrefore  a  vested  remaiiider.  To  deny  it  to  b«  soch,  would  be  to  hold  that,  though, 
sabject  to  the  life  interest,  an  ulterior  iatevest  still  remains,  which  may  by  possilHlitytAkt 
effect  daring  the  life  by  forfeitarCi  Ac,  still  tiiat  Interest  conld  not  be  made  certainly  to 
Test  in  any  one  withont  giving  hhn  an  estate  which  might  endure  beyond  the  life ;  and 
for  this  there  is  no  reason.  On  the  contraiy,  there  is  every  reason  in  law  for  allowing 
arsons  to  parcel  oat  the  various  interests  in  any  way  they  see  fit,  and  for  making  then 
vested^  rather  than  contingent  The  third  instance  may  be  tried  by  the  same  tesL  And 
so  may  the  fourth  instance,  which  is  still  mors  analogous  to  the  principal  cnseu 

Suppose,  in  the  principal  ease,  the  testator  had  eoe^^sdy  said  that,  tliongh  his  tntea* 
tion  was  that  the  estate  of  each  tenant  for  life  should  determine  on  his  beeoming  eaii, 
still  the  inheritance  in  remainder  should  nevertheless  vest  in  the  sons  of  a  tenant  far  hfa 
on  their  bhrths,  and  remain  so  vested  till  the  earidom  should  devolve  on«  the  tensBt  fas 
life.  Is  there  any  rule  of  law  to  prevent  the  accomplishment  of  such  an  intention  ?  Is 
there  any  rale  of  law  which  peremptorily  says  that,  becanse  that  estate  of  inheritanee 
may  by  possibility  determine  by  the  same  event  whinh  detennines  the  estate  for  fife, 
therefore  it  must  necessarily  remain  in  contingency,  *and  the  inheritance  by  conse-  r^ig 
quenee  deseend  to  the  testator's  heir  at  law  until  a  tenant  for  Hfe  shall  die^  not-  >• 
withstanding  the  existence  of  sons?  The  ride  at  law  as  to  vesting  estalee  in  quite  the 
reverse.  And,  as  to  the  testator's  httention^  he  has  in  ihct  dedased  this :  for  he  first 
liarits  the  estates  in  wordr  which  would  clearly  give  vested  estates ;  and  the  proviso 
merely  professes  to  detemnnt  theve,  and  not  to  cieate  any  preeedent  conditloik  an  to  their 
verting. 

The  observation  on  the  oter  side,  that  the  remainders  to  the  sons  can  take  eflhet  only 
if  the  father  shall  die  withont  becoming  earl^  is  evroneoas,  and  founded  on  n  sort  of  pop- 
ular, and  not  a  legal,  view  of  the  nature  of  a  remainder.  In  the  common  onse  of  a  r^ 
mainder  to  A.  for  life,  and,  after  hii  decease,  to  B.  for  life,  it  would  be  popularly  said 
that  B.  could  not  take  unless  he  should  survive  A.  ]  but  this  would  be  very  inaccurate  in 
a  legal  point  of  view,  since  B.  might  by  the  sarrender  or  forfeiture  of  A.'s  Ufe  estate,  take, 
although  he  should  not  survive  A.  So,  In  the  present  case,  the  son  of  a  tenant  for  life 
may  well  take  a  vested  interest  immediately  on  his  birth ;  and  that  interest  might  take 
effect  in  possession  before  it  should  be  determined  whether  the  fother  might  become  earl 
or  not  Thus,  on  the  father  and  son  suffering  a  recovery,  they  woald  have  acquired 
the  whole  interest  in  the  estate,  and  might  require  the  trustees  to  surrender  their  inter- 
mediate estate. 

It  is  farther  submitted  that  the  other  side  have  no  warrant  for  introducing  the  words 
*'  if,"  <*  unless,"  Ac,  into  the  limitations,  either  expressly  or  by  construction.  The  will 
commences  by  giving  vested  estates ;  and  the  only  words  of  contingency  introduced  in  the 
proviso  are  those  of  a  determined  quality. 

It  should,  perhaps,  be  mentioned  that  the  second  form  submitted  by  the  other  side 
varies  in  words  from  the  form  submitted  by  the  plaintiff  in  error,  and  thus  gives  the  limi* 
tations  the  appearance  of  a  repugnancy,  as  in  the  case  of  Parkhurst  v.  Smith,  lessee  of 
Dormer,  Willes,  327,  above  cited,  the  remainder  being  literally  limited,  upon  the  tenant 
for  life  becoming  earl,  to  his  son  until  the  tenant  for  life  should  become  earl  (that  is,  the 
same  event,)  kc.  The  words,  if  introduced,  would,  it  is  submitted,  do  no  harm,  any  more 
than  in  the  cited  oase,  even  if  they  should  be  held  to  go  farther  than  pointing  out  the 
order  of  the  time  in  which  the  various  limitations  determine  and  take  effect,  Ac  Bot,  in 
feet,  the  words  are  not  in  the  will ;  and  if  as  the  plaintiff  in  error  contends,  proper  ve^ed 
remainders  were  created,  he  must  have  a  right  to  mould  the  limitations  in  the  way  most 
proper  to  give  effect  to  the  intention;  as  in  the  form  suggested  by  him,  by  the  words 
**  with  remainder"  A;c.,  or  in  other  words  to  the  same  effect  The  testator  may  be  consi- 
dered as  in  effect  having  said  thus :  "  I  give  to  Richard  for  Hfe,  or  until  he  shall  beoont 
earl,  and,  as  to  what  remains,  or  subject  thereto  (that  is  with  remainder,)  to  the  trustees 
and  their  heirs  during  his  life,  or  antU  he  shaU  become  earl,  in  trust  to  preserve,  kc; 
and,  as  to  what  remains,  or  sabject  thereto,  to  his  first  son  and  the  heirs  mide  of  his  body 
until  Richard  or  the  son  shall  'become  earl,  kc"  Here  there  is  no  contingency.  r^M^7 
The  son,  on  his  birth,  supposing  Richard  not  to  have  previously  become  earl,  takes  ^ 
a  vested  estate  tail,  which  may  endure  for  ever ;  thoagh  indeed  it  is  subject  to  be  deter- 
mined (unless  prevented  by  a  recovery)  by  the  father  or  son  becoming  earl.  This  Yesied 
estate  tail  may  be  aliened,  charged,  kc,  and  by  virtue  of  it  the  son  may  accept  a  surren- 
der of  the  prior  estate,  or  take  advantage  of  any  forfeiture.  The  other  side  have  not  ex- 
plained how,  if  the  estate  of  the  son  is  contingent,  the  trustees'  estate  is  not  also 
contingent  If  the  limitation  to  the  son  is  to  be  read  so  as  to  take  effect  after  the  deter- 
mination of  the  father's  estate  by  his  becoming  earl,  in  which  event  in  fact  it  is  not  to 
take  effect  at  all,  why  is  not  the  limitation  to  the  trustees  to  be  read  in  the  same  way? 
In  the  paraphrase  of  the  limitations  suggested  on  the  other  side,  they  in  fact  drop  all  re- 
ference to  the  estate  of  the  trustees.    In  this  paraphrassi  too^  and  in  the  obtervatioat 
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accompanying  it,  tbey  wholly  leave  oat  of  view  the  fact  that,  on  a  limitation  to  A.  for 
life,  and,  after  his  decease,  to  B.,  B.  has  a  present  and  immediate  interest  daring  A.'s 
life. 

It  shonld  be  noticed,  too,  that  the  observations  on  the  other  side  are  altogether  opposed 
to  the  argament  on  that  side  in  the  conrt  i)elow.  In  that  argument,  on  the  point  of  re- 
mainders, there  was  no  suggestion  or  hint  that,  if  this  construction  were  adopted,  the 
estates  of  the  sons  would  be  contingent.  On  the  contrary,  their  argument  below  (ante, 
36  ;  4  N.  M.  752,)  proceeded  upon  a  totally  different  assumption  ;  since  tbey  admittea  that 
the  recovery  had  barred  the  estate  of  the  lessor  of  the  original  plafntiff  in  one  point  of 
▼iew,  though  not  in  another  point  of  view.  Whereas,  if  the  remainder  of  the  plaintiff  in 
error  was,  as  now  suggested,  a  contingent  one,  as  depending  upon  the  fact  of  his  father 
not  becoming  earl,  the  recovery  was  clearly  altogether  void,  since,  in  the  event  which 
happened  of  tiie  devolution  of  the  earldom  on  his  fother,  the  remainder  of  the  plaintiff  in 
error  never  took  effect  at  all. 

IV. 

(Defendant  in  error.) 

(1.)  It  is  argned  that  the  only  gronnds  on  which  the  remsindeni  to  the  sons  of  John 
the  father,  according  to  the  method  of  moulding  the  limitations  suggested  on  the  pert  of 
the  defendant  in  error,  can  be  considered  as  contingent,  is,  either  thai  they  may  never  vest 
in  actoal  possession,  or  thai  bo&  the  remainder  and  the  particnlar  estate  may  possibly 
determine  by  the  same  event.  This  is  incorrect.  Clearly,  neither  of  these  eircnmttatncet 
will  make  a  remainder  contingeet  Bet  the  remainder  to  each  son  of  John  the  father  will 
be  contingent  for  this  reason,  that  the  particnlar  estate  limited  to  John  the  father  i^  ori* 
ginally  so  limited  that  it  may  expire  on  more  than  one  event,  L  e.,  either  by  his  death  os 
the  descent  of  the  title ;  and  the  remainder  limited  upon  it  is  to  come  into  enjoyment,  if 
tiM  particular  estate  determine  on  one  of  the  events,  vis.,  the  death  of  the  father,  and  is 
*d48l  ^^^  ^  come  into  enjoyment  if  the  *particnlar  estate  determine  on  the  other  event, 
•^  viz.,  the  descent  of  the  title.  So  that  the  right  of  enjoyment  is  to  accrue  on  an 
event  which  is  originally  dnbions  and  nncertain,  such  nncertunty  being  independent  of 
the  period  for  wbieh  the  remaindw  may  endure  in  the  case  in  which  it  can  come  into 
actaal  enjoyment  The  remainder  ther^ore,  iiaa  not  originally  a  capacity  of  Uking  effect 
on  every  determination  of  the  particular  estate^  It  originally  depends  on  a  contingent 
determination  of  the  particnlar  estiate,  and  is  indispntably  a  oontingent  remainder  of 
Feame's  first  class.    (Gont  Rem.  p.  6.) 

(2.)  Instances  have  been  put  by  the  other  side  to  establish  the  position,  that  a  remain- 
der may  be  vested,  though  it  may  never  vest  in  actual  possession,  or  though  it  may  de* 
tennine  before  or  contemporaneously  with  the  parttcnlar  estate;  a  position  which  needed 
DO  proof.  But  those  instances  have  no  similarify  to  the  present  case.  They  are  all  cases 
In  which  the  remainder  may  &il  to  come  into  possession,  not  by  reason  of  its  original 
incapacity  of  taking  effect  in  ei^oyment  upon  every  determination  of  the  particular  estate, 
but  merely  by  reason  of  the  period,  for  which  the  remainder  was  to  continne  after  any 
possible  determination  of  the  particnlar  estate,  having  run  out. 

Thus,  in  the  first  example  put,  which  is  the  common  case  of  an  estate  to  A.  for  life,  and, 
efter  the  determination  of  that  estate  by  forfeiture  or  otherwise  in  his  lifetime,  to  trustees 
^nd  their  heirs  daring  his  life,  in  trust,  Ac. :  here,  there  is  an  event,  via.  the  death  of  A. 
without  a  determination  of  his  estate  by  forfeiture  or  otherwise  during  his  life,  in  which 
the  estate  of  the  trustees  will  not  come  into  enjoyment:  but  the  only  reason  why  it  will 
not  do  so  is  that,  at  the  happening  of  such  event,  the  period  for  which  the  estate  of  the 
trustee  was  to  continne,  in  the  ease  in  which  it  might  come  into  eigoyment,  has  run  out 
and  is  expired.  The  second  example  put,  whioh  is  that  of  the  trustee  to  bar  dower,  is 
identical  with  the  first.  So,  in  the  third  example,  viz.  a  limitation  to  A.  and  his  heirs  for 
the  joint  lives  of  T.  and  Z.  with  remainder  to  B.  and  his  heirs  for  the  life  of  T.  If  T.  dies 
in  the  lifetime  of  Z.,  the  remainder  to  B.  during  the  life  of  T.  does  not  take  effect  But 
this  is  merely  because  the  period  for  which  B.'s  estate  was  to  continue,  in  the  case  in 
which  it  might  come  into  enjoyment,  has  expired.  And  so,  in  the  fourth  example,  where 
an  estate  is  supposed  to  be  limited  to  A.  for  life  so  long  as  a  tree  shall  stand,  remainder 
to  B.  in  tail  so  long  as  the  same  tree  shall  stand ;  if  the  tree  fall  during  the  life  of  A.,  the 
estate  tail  of  B.  will  not  come  into  enjoyment ;  but  this  is  merely  because  the  period,  dur- 
ing which  B.'s  estate  was  to  continue,  in  the  case  in  which  it  might  come  into  enjoyment, 
has  run  out 

(3.)  To  contrast  these  examples  with  the  present  case : — Suppose  that  the  fall  of  a  tree 
were,  in  the  fourth  example,  confined  to  A.'s  life,  which  will  make  that  example  identical 
with  the  principal  case ;  the  other  side  would  then  propose  to  frame  the  limitations  thus : 
to  A.  for  life,  until  a  tree  shall  fall  during  his,  A.'s  life,  remainder  to  B.  in  tail  until  the 
^MQi  *same  tree  shall  fell  daring  A.'s  life.  Now  here  A.'s  estate  is  determinable  on  two 
^^}  events;  vix,  first,  his  death  j  secondly,  the  fall  of  the  tree :  and  on  the  first  event, 
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TIC.  on  the  death,  it  is  to  vest  in  possession  in  B.  in  tail  absolately;  but,  on  the  second 
OTent,  Tiz.  the  fall  of  the  tree  daring  A.'s  life,  it  is  not  to  go  to  B.  at  all.  B.'s  estate, 
therefore,  is  expectant  upon  a  contingent  determination  only  of  A.'s  estate,  not  upon  sdj 
determination  of  it ;  and  it  is  clearly  contingent  For  the  reason  why,  in  the  event  of  the 
tree  falling  in  the  life  of  A.,  the  estate  of  B.  will  not  come  into  eiyoyment,  is  not  (ss  in 
the  examples  put  by  the  other  side)  because  the  period,  during  which  the  estate  was  to 
continue,  in  the  case  in  which  it  might  come  into  enjoyment,  has  run  out ;  for,  B.  or  issne 
of  B.  being  aliye,  such  would  not  be  the  case :  but  because  (without  regard  to  that  period) 
the  estate  of  B.,  as  originally  limited,  was  not  to  take  effect  if  the  tree  should  fall  during 
A.'s  life.  This  feature  forms  the  essential  distinction  between  the  principal  case  and  the 
examples  proposed  on  the  other  side. 

It  may  perhaps  be  said  that,  in  order  to  put  accurately  the  case  last  considered,  notice 
ought  to  be  taken  of  the  possibility  of  A.'s  estate  determining  by  forfeiture  ;  and  that  this 
ought  to  be  regarded  as  one  mode  of  determination  on  which  the  remainder  is  expectant. 
If  this  were  so,  it  would  not  alter  the  result.  The  only  difference  would  then  be,  that 
the  remainder  would  be  regarded  as  expectant  on  two  out  of  three  possible  determinations 
of  the  particular  estate,  instead  of  being  expectant  on  one  out  of  two  such  possible  deter- 
minations. But,  in  fact,  the  case  as  first  put  it  accurately  propounded ;  for  B.'s  remain* 
der,  not  being  in  other  respects  (i.  e.  independently  of  forfeiture)  a  vested  remainder,  he 
would  not  be  entitled  to  enter  in  case  of  forfeiture ;  and  therefore  his  remainder  is  not 
expectant  on  that  event 

(4.)  The  general  rule  is  alleged  by  the  other  side  to  be  that,  if  a  remi^nder  be  limited 
to  a  person  ascertained  and  in  esse,  and  be  to  take  effect  in  every  possible  case  consist- 
ently with  its  duration,  the  remainder  is  vested.  A  more  exact  statement  of  the  rule 
would  be  that,  if  a.  remainder  be  limited  to  a  person  ascertained  and  in  esse,  and  be  to 
take  effect  in  every  possible  case,  other  than  the  effluxion  of  the  period  for  which  the 
remainder  can  in  any  event  continue  in  eigoyment,  the  remainder  is  vested. 

(5.)  If  the  other  side  were  right  in  their  position,  that,  in  moulding  the  limitations  so 
as  to  embrace  the  objects  of  the  shifting  clause  by  way  of  remainder,  the  remainders  to 
the  sons  of  John  the  father  might  be  made  vested  remainders,  the  effect  would  be  that 
Feame's  first  class  of  contingent  remainders  might,  by  a  slight  alteration  in  form,  be 
abolished.  Take  an  example  of  this  class,  put  by  Mr.  Butler  in  his  note  to  Fearne,  Cont 
Rem.  p.  6,  note  (d).  If  an  estate  be  limited  to  the  use  of  A.  till  B.  returns  from  Borne, 
and,  on  B.'s  return,  to  the  use  of  C.  in  fee,  "A.  takes  an  estate  which  will  expire  on  his 
own  decease,  or  B.'s  *returnfrom  Rome,  which  shall  first  happen.  In  the  case  pro-  ryoRA 
posed,  it  is  intended,  that  if  A.'s  estate  expire  by  B.'s  return  from  Rome,  G.  shall  *■ 
have  the  land,  but  that  if  A.'s  estate  expire  by  bis  decease,  0.  shall  not  have  the  land. 
Now,  while  both  A.'s  life  and  B.'s  residence  at  Rome  continue,  it  is  uncertain  in  which  of 
these  modes  the  preceding  estate  will  expire ;  the  remainder,  therefore,  evidently  depends 
on  a  contingent  determination  of  the  preceding  estate."  But,  according  to  the  defendant's 
system,  the  limitation  might  be  moulded  thus : — ^to  A.  for  life,  or  till  B.  return's  from 
Rome,  remainder  (i.  e.  of  the  death  of  A.  or  the  return  of  B.  frtim  Rome)  to  G.  in  tail 
until  A.  dies  without  B.  returning  from  Rome ;  which  produces  the  same  result  exactly 
as  the  former  limitation.  But  then,  as  the  other  side  say,  the  remainder  of  O.,  by  this 
change  in  the  words,  will  be  altered  from  a  contingent  into  a  vested  remainder. 

So,  again  Tsee  Feame's  Gont  Rem.  p.  5),  if  an  estate  is  limited  to  the  use  of  A.  in  tail, 
until  he  A.  shall  do  a  certain  act,  and,  after  such  act  done  by  A.,  to  the  use  of  B.  in  tail; 
this,  upon  the  system  suggested,  might  be  moulded  thus : — to  the  use  of  A.  in  tail,  or  un- 
til he  A.  shall  do  a  certain  act,  remainder  (i.  e.  after  the  death  of  A.  without  issue  or  bis 
doing  the  act)  to  B.  in  tail  until  A.  shall  die  without  having  done  the  act ;  which  gives 
the  same  result  as  the  former  limitation:  and  then,  according  to  the  proposed  system,  the 
remainder  to  B.  would  be  altered  from  a  contingent  into  a  vested  remainder. 

Further,  there  is  no  reason  why  this  should  not  be  extended,  and  made  efficacious  for 
reducing  into  vested  remainders  many  (perhaps,  with  ingenuity,  all)  other  classes  of  con- 
tingent remainders,  where  the  person  to  take  is  ascertained.  For,  in  the  common  case  of 
a  limitation  to  the  use  of  A.  for  life,  and,  if  B.  survive  A.,  then  to  B.  in  tail  (which  is  of 
course  a  contingent  remainder),  the  limitation  might  be  moulded  thus : — *'  to  the  use  of 
A.  for  life,  remainder  to  B.  in  tail  until  B.  dies  in  the  lifetime  of  A. ;"  and  then  the  estate 
of  B.  would  be  a  vested  remainder.  In  all  the  cases  put,  an  estate  is  limited  from  the 
time  of  an  event  happening  until  the  same  event  shall  happen. 

(6.)  The  fallacy  of  the  system  is  that  it  arbitrarily  converts  a  remainder,  which  is 
essentially  dependent  upon  an  uncertain  event,  into  a  remainder  merely  determinable 
upon  such  event. 

(Y.)  With  reference  to  the  principal  case,  the  true  view  of  the  matter  is,  that  indispn- 
tably  the  testator's  intention  was  that,  upon  the  determination  of  John  the  father's  estate, 
the  inheritance  should  devolve  in  different  ways,  according  to  different  events.  In  one 
event,  that  is,  if  John  the  father  did  not  become  earl,  it  was  to  go  to  his  son.  In  the 
other  event,  that  is,  if  John  the  father  did  become  earl,  it  was  to  devolve  on  the  lessor  of 
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the  plaintiff.  There  were,  therefore,  two  separate  ways  in  which  the  ijpheritaoce  was  to 
deToIye  immediately  after  the  determination  of  John  the  father's  estate :  and  this  circnm- 
Bt&nce  is  of  itself  conclnsive  that  the  estates  of  inheritance  to  be  conferred  bj  the  two 
*9511  ^^^"^^  ^^  deToIution  *could  not  be  simultaneously  rested.  If  the  proviso  is  held 
^  to  operate  according  to  its  natural  purport,  by  way  of  shifting  use  or  executory 
devise,  the  estate  in  respect  of  which  the  lessor  of  the  plaintiff  now  claims  was  the  con- 
lingent  estate.  If  the  will  could  be  moulded  as  required  by  the  other  side,  the  estate  of 
John  the  son  would  be  contingent,  and  was  so  at  the  time  of  suffering  the  recorery. 

(8.)  It  has  been  asked,  "  Suppose,  in  the  principal  case,  the  testator  had  expressly  said 
that,  though  his  intention  was  that  the  estate  of  each  tenant  for  life  should  determine  on 
hiB  becoming  earl,  still  the  inheritance  in  remainder  should  nevertheless  rest  in  the  sons 
of  a  tenant  for  life  on  their  births,  and  remain  so  Tested  till  the  earldom  should  devolTo 
on  the  tenant  for  life.  Is  there  any  rule  of  law  to  prerent  the  accomplishment'  of  such 
an  intention  V*  The  answer  is,  that  no  doubt  the  testator's  intention,  so  expressed,  could 
be  accomplished ;  but  that  the  object  could  only  be  effectuated  (as  it  is  in  the  principal 
case)  by  way  of  shifting  use.  It  certainly  could  not  be  effectuated  by  way  of  vested  re- 
mainders. If  it  could,  why  might  not  a  similar  direction  be  given  in  every  case  of  a  con- 
tingent remainder  limited  to  a  person  in  esse? 

(9.)  Again,  with  reference  to  the  example  which  has  been  put,  of  a  limitation  to  A  for 
life,  and,  after  his  decease,  to  B.  for  life :  this  has  no  application  to  the  point  in  dispute. 
It  is  merely  the  case  of  an  estate  for  the  two  lives  of  A.  and  B.,  carved  into  a  parti- 
cular estate  to  A.  and  a  remainder  to  B. ;  and  if  B.  dies  in  the  life  of  A.,  the  reason  why 
his  remainder  does  not  come  into  enjoyment,  is,  that  the  period  for  which  such  remainder 
would  endure,  in  the  case  in  which  it  could  come  into  enjoyment,  has  expired. 

(10.)  Again,  the  case  which  has  been  put  of  a  recovery  being  suffered  by  the  father  and 
Bon  proves  nothing.  It  involves  a  petitio  principii ;  it  assumes  that  the  remainder,  in  the 
principal  case,  would,  in  the  proposed  mode  of  moulding  the  limitations,  be  vested,  and 
argnes  as  to  what  results  may  follow.  But  if  (as  is  in  fact  the  case)  the  remainder  would 
be  contingent,  the  recovery  would  be  inoperative. 

(11.)  Again,  it  has  been  said  that  there  is  no  warrant  for  introducing  the  words  "if,'' 
"  unless,''  Ac,  into  the  limitations,  either  expressly  or  by  construction.  This  observation 
proceeds  on  a  misapprehension  of  the  argument.  The  argument  is,  not  that  the  words 
^  if,"  *<  unless,"  Ac,  ought  to  be  introduced,  but  that,  if  the  will  were  to  be  moulded  so 
as  to  embrace  the  shifting  clause  in  the  way  of  remainders,  the  estates  to  the  sons  of 
John  would  necessarily  be  contingent  remainders.  And  the  words  "  if"  or  "  unless"  are 
used  only  to  shew  what  would  be  the  effect  of  thus  moulding  the  will.  They  are  used, 
in  fact,  only  for  the  purpose  of  pointing  out  that,  in  the  form  submitted  on  the  other  side, 
the  word  "  until"  means  "  unless'" 

(12.)  It  has  been  urged  that  the  form  submitted  on  the  part  of  the  defendant  in  error 
*9521  ^^"^^  ^  words  from  the  form  submitted  on  the  part  of  *the  plain  tiff  in  error,  and 
-^  gives  the  limitations  the  appearance  of  a  repugnancy,  which  it  is  said  does  not 
exist.  Now,  as  the  form  of  words  used  can  have  no  influence  on  the  substantial  question 
between  the  parties,  and  as  both  the  proposed  forms  produce  the  same  results,  it  may  be 
conceded  that,  if  the  form  submitted  by  the  plaintiff  in  error  would  make  the  remainders 
to  the  sons  of  John  the  father  vested,  the  form  submitted  by  the  lessor  of  the  plaintiff 
woald  have  the  same  effect  But  then  the  converse  of  this  concession  will  also  be  true  ; 
that  is,  if  the  remainder  would  be  contingent  under  the  latter  form,  it  will  equally  be  so 
under  the  former ;  the  reasons  that  apply  to  the  one,  equally  apply  to  the  other. 

In  truth,  the  only  difference  between  the  forms  is  that,  in  the  forms  suggested  for  the 
defendant  in  error,  the  words  introductory  of  the  remainders  are  (according  to  the  uni- 
form practice  in  framing  formal  instruments,  and  according  to  the  form  of  Sir  George 
Savile's  will)  set  out  at  length  ;  and  that,  in  the  form  suggested  for  the  plaintiff  in  error, 
the  effect  only  is  given  thus,  *'  with  remainder,"  which  is  the  form  used  in  abstracts,  and 
sometimes,  for  the  sake  of  shortness,  in  wills.  The  use  of  the  latter  form  renders  the 
repugnancy  of  the  limitations  less  apparent ;  but  the  effect  is  the  same  in  both. 

It  is  Airther  to  be  observed  that,  according  to  the  proper  and  usual  form  of  limiting  re- 
mainders, the  only  event  expressed  in  the  introductory  words  is  that  in  which  the  remain- 
der is  to  vest  in  enjoyment.  It  would  be  absurd,  in  the  case  of  the  trustees  to  preserve, 
&c.,  to  frame  the  limiutions  as  follows : — "  to  A.  for  life,  and,  after  the  determination  of 
that  estate  by  any  means  (i.  e.  either  by  the  death  of  A.,  or  by  forfeiture,  or  otherwue^  in 
his  life  time),  to  B.  and  his  heirs  until  the  death  of  A. ;"  and  the  limitation  is  never  so 
framed.  And  so,  in  the  fourth  example  put  by  the  plaintiff  in  error,  it  would  be  equally 
absurd  to  frame  the  limitations  as  follows . — ^to  A.  for  life,  so  long  as  a  tree  shall  stand, 
and,  after  the  determination  of  that  estate  (i.  e.  either  by  the  death  of  A.,  or  by  the  falling 
of  the  tree,)  to  B.  in  tail  until  the  tree  falls ;"  the  tree,  in  the  latter  determination  of  A.'s 
estate,  having  already  fallen.  The  proper  mode  would  be  thus  : — "  to*A.  for  life,  so  long 
as  a  tree  shall  stand,  and,  after  the  determination  of  that  estate  by  the  death  of  A.  to  B. 
in  tail  so  long  as  the  same)  tree  stands."    Here  all  repugnancy  is  avoided.    And  it  will 
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be  seen  that  the  case  of  the  tiustees  to  preserve,  4ec.  and' the  fourth  exaaple,  are  in  piia- 
ciple  the  same.    * 

It  may  be  worth  noticiiig  (ia  illustration  of  the  principle  that  the  form  of  words  csnnot 
laflaence  the  legal  resuU)  that,  in  the  case  of  a  limitation  to  A.  for  life,  and,  if  B.  sonrire 
him,  to  B.  for  life  (which  in  £arm  is  contingent,)  the  remainder  to  B.  is  stiU  clearly 
vested. 

(13.)  A  complaint  is  made  that  no  explanation  has  been  given  how,  if  the  estate  of  the 
son  is  contingent,  the  estate  of  the  trustees  to  preserve  is  nut  also  contingent.  The  an- 
swer to  this  has  now  been  given.  In  the  case  of  the  son,  if  the  particular  estate  determine 
bjr  the  descent  of  the  *title  he  takes  no  estate  in  enjoyment;  but  this  is,  not  be-  r^^^ 
cause  there  is  a  failure  of  issue  during  the  particular  estate,  but  because  the  estate  ^ 
tail  is  prevented  from  taking  effect  by  a  contingency.  In  the  case  of  the  trustees,  upcm 
any  d^Mrmination  of  the  particular  estate,  the  estates  of  the  trustees  comes  into  posses- 
sion, unless  the  period  during  which  it  is  to  continue,  in  any  case  in  which  it  may  so 
come  into  possession,  has  run  out.  The  cases  would  be  identical  if,  in  the  case  of  the  r«- 
mainder  to  the  trustees^  an  exception  were  made  of  a  particular  mode  in  which  the  esiate 
of  the  tenant  for  life  might  determine  in  his  Ufetime :  thus — ^to  A.  for  life,  and,  after  the 
determination  of  that  estate  by  any  means  during  his  life,  to  B.  and  his  heirs  during  the 
life  of  A.,  or  until  A.  commit  a  foxfeiture  by  a  particular  act."  Here  the  effect  is  the  same 
as  if  it  had  been  said,  "  after  the  determination  of  that  estate,  daring  the  life  of  A.,  by  any 
means  except  the  act  in  question.''  And  the  remainder  to  the  trustees  would  then  clearly 
be  contingent. 


(PUanUff  in  error.) 

It  is  admitted,  on  the  part  of  the  defendant  in  error,  that,  in  an  the  cases  put  for  the 
plaintiff  in  error,  the  remainders  would  be  vested.  Unless,  therefore,  some  solid  distinc- 
tion has  been  established  between  those  cases  and  the  present,  the  point  at  issue  may  be 
considered  at  an  end. 

It  is  attempted  (3),  with  reference  to  the  example  put  of  the  limitations  depending  upoo 
the  fall  of  a  tree,  to  make  a  distinction  on  the  fact,  whether  the  estates  are  made  determi- 
nable by  the  fall  of  the  tree,  general]/,  at  any  time,  or  only  in  the  lifetime  of  the  tenant  for 
life ;  but  no  satisfactory  reason  is  given  for  the  distinction.  It  need  not  be  disputed  that, 
if  the  remainder  were  only  to  take  effect  if  the  tree  were  not  to  fall  during  the  life  of  the 
tenant  for  life,  then  the  remainder  would  be  contingent ;  since  to  hold  it  vested,  so  as  for 
the  remainder-man  to  be  capable  of  a  surrender,  or  of  taking  advantage  of  a  forfeiture 
during  the  lifetime  of  the  tenant  for  life,  and  thus  of  enjoying  the  lands,  though  the  tree 
might  afterwards  happen  to  fall  during  such  Ufetime,  would  be  to  give  the  party  an  estate 
directly  contrary  to  the  words  of  the  settlement  and  the  intention  of  the  settlor :  bat  still 
this  is  no  reason  for  coming  to  the  conclusion  that  the  settlor  might  not,  if  he  pleased, 
have  given  the  remainder-man  a  vested  remainder  to  endure  until  the  tree  should  fall,  and 
so  as  that  the  remainder-man  might,  in  the  case  of  a  surrender  or  a  forfeiture,  actually 
ei\joy  the  estate  during  that  period  and  until  the  tree  fell,  whether  the  limitations  were 
made  to  determine  by  the  fall  of  the  tree  at  any  time,  or  during  the  life  only  of  the  tenant 
for  life.  It  is  clear,  in  both  cases,  that,  if  in  fact  the  tree  should  fall  during  the  life  of 
the  tenant  for  life  and  before  a  surrender,  kc,  the  remainder  could  never  come  into  pos- 
session. In  one  case,  as  admitted,  the  remainder  is  a  vested  one.  Why  should  it  not  be 
equally  vested  in  the  other  case  ?  The  case  put  on  the  other  side  is  in  effect  this :— ''  a 
limitation  to  A.  for  *life,  determinable  if  a  certain  tree  shall  fall,  remainder  to  B.  ^^54 
in  tail,  determined  if  the  tree  shall  fall  during  A.'8  life.  What  is  there  here  to  *> 
render  B.'s  estate  contingent,  any  more  than  if  the  words  "during  A.'s  life"  were  omit- 
ted, or  than  if,  after  the  words  "  during  A.'s  life,"  the  words  **  or  at  any  time  after  hia 
decease"  were  added  ?  He  has,  in  fact,  a  more  endurable  estate ;  and  why  should  it  not  be 
deemed  a  vested  one,  as  well  as  in  the  other  case  ? 

Objections  are  made  (4)  to  the  rule  proposed  for  ascertaining  what  is  a  vested  remain- 
der ;  but  no  authority  is  given  from  the  books,  to  which  the  rule  would  be  inapplicable* 
Another  rule  is  proposed  on  the  other  side,  in  the  same  language,  save  that  for  the  words 
"  consistently  with  its  duration,"  the  words  "  other  than  the  effluxion  of  the  period  for 
which  the  remainder  can  in  any  event  continue,"  are  substituted.  This  substitution  does 
not  appear  to  render  the  rule  more  intelligi|}le  or  consistent  with  the  admissions  made  by 
the  other  side ;  and  the  rule  originally  proposed  is  simple,  clearly  intelligible,  conformable 
to  principle,  and  not  impugned  by  any  authority.  At  all  events,  without  regard  to  the 
correctness  of  either  rule,  it  is  submitted  that  the  examples  put  in  the  paper  III.,  and  not 
disputed  on  the  other  side,  are  not,  with  reference  to  the  point  under  discussion,  substan- 
tially to  be  distinguished  from  the  principal  case. 

It  is  said  (6)  that,  if  the  view  taken  by  the  plaintiff  in  error  be  correct,  Feame's  first 
class  of  contingent  remainders,  and  possibly  many  other  contingent  remainders,  might  be 
made  vested  remainders  by  the  alteration  of  a  few  words,  or  by  construction.    It  wonld 
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BOt  be  rarpriiing  tiiat  such  oontiBgmt  remalsdere  m  are  not  neeesMH]/  eontingent  fas 
thoee  are  where  th^  parties  are  Qoborn,  ftc)  should,  by  the  alteniition  of  a  fev  words,  oe 
rendered  capable  of  being  vetted;  sinoe  they  are  simply  conliBgent  becanse  they  are  made 
to  depend,  by  tiie  will  of  the  setUoFi  npcm  an  nneevtidn  eyent.  In  the  partieolar  instances 
cHed  from  Feame,  the  remainders  were  only  to  take  cffeet  if  a  particular  party  retimed 
from  Borne,  or  if  a  particnlar  act  were  done,  in  such  cases,  it  is  impossible  to  hold  that 
the  remainders  are  Tested  wtthoot  altering  the  words ;  for,  if  the  remainders  were  held  to 
be  Tested,  the  remainder-men  might,  by  forfeitiire,  ftc,  come  into  the  enjoyment  of  the 
lands  and  hold  them,  tiiough  in  fi^  nltimatsiy,  the  OTcnt  should  not  happen  in  which 
alone  they  were  to  take*  So,  H  tiie  remainder  were  in  tail,  a  reooTery  might  be  suffered, 
discharging  the  entail  firom  the  delenninable  quality,  A;c. ;  and  the  lands  would  be  en- 
joyed for  eier,  oontmiry  to  the  expressed  intention.  Tliivwonld  be  making  a  will,  and 
not  construing  it.  It  is  not  neeessary  to  contend  that  there  is  any  reason  for  so  Bltering 
or  moulding  limitations  of  that  natmre,  or,  in  other  words,  where  a  testator  has  declared 
ihftt  a  remaiaderHman  shall  take  if  a  certain  CTent  shall  happen,  that  he  can  be  made  to 
take  before  the  OTent  happens,  and  withoot  regard  to  the  fisot  whether  it  may  happen  or 
not.  At  the  same  time,  in  the  converse  case,  where  a  testator  has  decUired  that  a  par^ 
*9551  ^^^^  ^^^  ^  remainder  until  a  certain  eTcnt  happens  *(thuB  giving  him  an  estate, 
•^  not  to  Test  on  the  happening  of  the  event  as  a  precedent  condition,  but  determina- 
ble on  the  happening  of  the  eyent),  there  is  still  less  reason,  considering  the  anxiety  of 
the  law  to  make  estates  Tested,  to  say  that  the  remainder-man  shall  take,  not  a  Tested 
estate,  but  a  contingent  one.  What  object  could  the  law  have  in  rendering  it  contingent  7 

It  is  clear  that,  were  it  not  for  the  power  whietf  a  tenant  in  tail  has  of  destroying  the 
detosminable  quality  of  the  esMe,  the  point  of  the  contingeney,  any  more  than  the  point 
of  new  interests,  wonld  never  have  been  raised  in  the  principal  case ;  since,  on  the  devo- 
lution of  the  earldom  on  the  late  earl,  the  estate  tail  of  the  plaintiff  in  error  would  have 
ceased,  and  these  points  would  have  become  of  no  practical  consequence.  But  this  can- 
not influence  the  decision  of  the  Court  It  must  be  presumed  that  this  power  is  lodged 
in  a  tenant  in  tail  for  wise  reasons ;  and  it  was  for  the  testator,  if  he  had  Intended  it,  to 
frame,  as  he  might  readily  have  done,  the  limitations  in  such  a  way  as  to  have  prevented 
the  exercise  of  this  power.  The  Court,  in  considering  the  form  of  the  remainders  laid 
before  it,  and  in  determining  whether  vested  or  contingent  remaiuders  would  be  created, 
will  discard  from  view  the  trust  for  preserving  contingent  remainders,  and  the  point  as  to  , 
recoreries,  and  look  at  the  case  as  if  the  tenant  for  life  had,  after  the  birth  of  a  son,  made 
a  feotheent  or  levied  a  fine  for  the  purpose  of  destroying  the  remainders  as  being  con^ 
tiogent,  and  the  point  had  been  whether  he  could  succeed  in  effecting  this  object,  or 
whether  the  son  could  not  take  advantage  of  the  forfeiture ;  so  that,  should  the  earldom 
not  devolve  in  the  lifetime  of  the  tenant  for  life,  the  son  might  enjoy  the  estate  according 
to  the  testator's  will. 

It  cannot  be  necessair  to  observe,  with  reference  to  the  case  put,  at  the  conclusion  of 
(12>,  to  proTe  that  the  form  of  words  cannot  influence  the  legal  result,  that  the  words  <*if 
B.  sarviTe"  are,  in  that  particular  case,  rejected  as  of  no  force,  simply  because,  in  the  par- 
ticular case,  they  are  considered  to  have  no  meaning.  They  are  rejected,  too,  m  favour 
of  creating  a  vested  estate,  instead  of  a  contingent  one. 

The  defendant  in  error  professes  (11)  not  to  contend  that  the  word  "  if'  is  to  be  introduced 
into  the  form :  If  so,  there  was  no  necessity  for  bis  suggesting  two  forms,  one  with  the 
word  "  if'  expressly  introdiieed,  and  the  other  in  different  language,  but  that  too  accom- 
{Muiiedwith  explanations.  The  attempt  was  to  evade  the  patnral  construction  of  the 
words  need. 

The  passage  in  the  paper  III.,  commented  upon  in  IT.  (8),  referred  to  the  case  of  a  set 
of  limitations  by  way  of  remainder,  each  UmttiHon  being  made  tqMtrately  determinable 
according  to  the  form  quousque,  submitted  by  the  plaintiff  in  error,  without  a  further 
eommon  proviso  of  cesser  and  gift  over,  but  with  a  declaration  superadded,  that  the  sons, 
*956l  ^^  ^^^^^  births,  should  take  vested  estates.  That  the  testator's  intention,  in  *the 
^  principal  case,  was  to  create  vested  estates,  is  clear :  indeed,  this  is  admitted  on 
the  other  side;  for  it  is  allowed  that  the  remainders  limited  by  the  will  were  vested,  sub- 
ject however  to  be  devested  by  way  of  executory  devise  or  shifting  use.  But  there  is 
DO  necessity  to  resort  to  the  doctrine  of  executory  devise  or  shifting  use,  in  a  case  where 
the  remainders  limited  are  in  tail,  and  not  in  fee.  This  is  not  a  question  of  alternate  or 
sabstitnted  limitations  in  fee,  where,  by  necessity,  either  the  remainders  must  be  con- 
tingent, or  the  limitations  over  operate  by  way  of  executory  devise  or  shifting  use,  on  the 
common  doctrine  that  the  remainder  cannot  be  limited  expectant  upon  a  fee.  The  differ- 
ence between  limitations  in  fee,  and  limitations  in  tall,  is  overiooked  in  the  observations 
on  the  other  side  (7). 

The  matter  under  discussion  is  wholly  independent  of  Feame's  point  as  to  conditional 
limitations  (Cont  Rem.  p.  18).  This  point  the  other  side  most  be  understood  to  have 
abandoned,  since  Newis  v.  Lark,  or  Scolastica's  Case  (Plowd.  408),  is  not  disputed  by 
them. 

The  observBtionB  on  the  proviso,  viewed  as  an  independent  proviso  of  cesser,  and  the 
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assertion  that  a  simple  though  perfect  claase  of  cesser,  in  the  first  case,  would  cinj  the 
estate  to  the  heir  at  law,  unless  new  uses  were  raised  hj  implicatioii,  are,  eqoillj  witii 
the  other  observations  as  to  the  contingency  of  the  reminders,  opposed  to  the  aigomeat 
in  the  Court  below  (ante,  p.  36).  The  authorities  adduced  in  the  argument  show  thiit 
simple  clause  of  cesser  would  be  sufficient :  but,  if  not,  the  only  object  of  a  clause  of  gift 
over,  in  cases  like  the  present,  is  to  obyiate  any  doubt  whether  there  might  not  be  a  r- 
eulting  use  to  the  heir-at-law,  on  the  ground  of  the  failure  of  the  remainders  by  th«ir 
losing  their  support  by  the  cesser  of  the  particular  estates.  In  this  riew,  to  rerert  to  the 
case  put  in  argument,  of  an  estate  to  a  woman  during  her  life,  if  she  should  so  long  con- 
tinue a  widow,  and,  after  her  decease  or  marriage,  then  with  remainder  over,  the  clause 
of  cesser,  in  cases  like  the  present,  may  be  considered  equivalent  to  the  clause  confimsg 
the  estate  for  life  to  the  widowhood ;  and  the  clause  of  gift  over,  equivalent  to  the  pnii- 
sion  that,  upon  the  marriage,  the  remainder-man  should  take ;  but  the  clause  of  gift  over 
is,  in  strictness,  unnecessary ;  and,  when  particular  estates  are  made  to  cease  ss  if  the 
parties  were  dead,  kc.f  the  limitations  are  in  effect  struck  out  of  the  will.  WiUi  referenoe 
to  the  imperfection  in  the  present  clause,  it  can,  in  this  view,  make  no  difference  whether 
the  estates  are  made  to  cease  expressly,  or  by  implication.  Cur,  adv.  ttdL 

TiNDAL,  0.  J.,  in  Easter  tenn  following  (May  10th,  1836,)  delivered  the 
judjzment  of  the  Coart. 

This  case  comes  before  us  upon  a  writ  of  error  from  *the  Court  of  ^57 
Kinff's  Bench.  It  is  a  case  of  great  importance,  not  more  on  aoooont  of  ^ 
the  large  interests  at  stake  between  the  contending  parties,  than  from  the  natoi« 
of  the  legal  questions  which  are  involved  in  it;  and  it  has  been  argoed  before 
us  with  a  measure  of  learning  and  ability,  on  each  side,  corresponding  with  ths 
importance  of  the  case. 

The  special  verdict  finds,  amongst  other  things,  the  seisin  of  Sir  Oeorp 
Savile ;  that  he  duly  made  and  published  his  will,  bearing  date  the  18th  of 
August,  1783,  the  material  parts  of  which  will  are  set  out  therein ;  and  that, 
in  January,  1784,  he  died  seised  without  revoking  or  altering  his  will :  that, 
after  the  death  of  Sir  George  Savile,  Richard  Lumley  entered  into  possession 
of  the  premises  in  the  declaration  mentioned,  having,  in  all  respects,  complied 
with  the  provisions  contained  in  the  will :  that,  in  the  month  of  September, 
1807,  the  Earl  of  Scarborough  died  without  issue  male,  and  the  title  of  ths 
earl  descended  and  came  to  Bichard  Lumley  Savile ;  and,  thereupon,  the  defen- 
dant below  entered  into  possession  of  the  premises  in  question,  and  in  all  re^wcto 
complied  with  the  provisions  of  the  will ;  and  that  he  still  continaed  in  posses- 
sion. The  special  verdict  further  sets  forth  indentures  of  lease  and  reletse, 
dated  the  27th  and  28th  of  November,  1809,  by  which  the  defendant  and  his 
eldest  son,  then  being  of  the  age  of  twenty-one  years,  convey  to  George  Ten- 
nant,  for  the  joint  lives  of  himself  and  the  defendant,  for  the  purpose  of  making 
him  tenant  of  the  freehold,  in  order  that  a  common  recovery  miffnt  be  suffered; 
and  that  such  common  recoveiy  was  accordingly  suffered  in  the  Michaelmas 
term  next  following,  in  which  the  defendant's  eldest  son,  being  tenant  in  tail, 
was  vouched  as  first  vouchee;  the  uses  of  which  recovery  *were,  by  a  ^53 
subsequent  deed,  declared  to  be,  to  the  defendant,  for  life  with  remain-  '- 
ders  over.  And  the  special  verdict  then  proceeds  to  set  forth  indentures  of 
lease  and  release  of  the  1st  and  2d  of  July,  1817,  by  which  Frederick  Lumlej 
the  elder,  the  father  of  the  lessor  of  the  plaintiff,  and  Frederick  Lumley  the 
younger,  the  lessor  of  the  plaintiff,  for  the  considerations  therein  mentioned, 
convey  the  premises  therein  described  to  certain  trustees  upon  the  same  trosts 
as  the  uses  which  had  been  declared  with  respect  to  the  common  recovery,  and 
enter  into  the  several  covenants  therein  contained.  And,  lastly,  the  special 
verdict  finds  the  death  of  Frederick  Lumley  the  elder,  in  September  1831, 
leaving  the  lessor  of  the  plaintiff  his  only  son ;  and  that  on  the  17  th  of  June, 
1832,  Bichard  Lumley,  Earl  of  Scarborough,  died,  whereby  the  title  of  earl 
descended  and  came  to  the  defendant;  since  whose  death  possession  of  the  pre- 
mises has  been  demanded  from  the  defendant  by  the  lessor  of  ^e  pUuntiff,  and 
refused. 

Upon  the  facts  stated  in  this  special  venlict,  it  has  been  contended)  on  tke 
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part  of  the  plaintiff  in  errory  the  defendant  helow,  that  the  judgment  which  has 
been  eiven  by  the  Gonrt  of  King's  Benoh  is  erroneons;  npon  three  distinct 
gronnds: — 

Firsty  that,  by  the  deeds  of  lease  and  release  of  the  Ist  and  2d  of  July  1817, 
all  right  and  interest  to  the  premises  in  question,  which  the  lessor  of  the  plain- 
tiff conld  claim  under  the  will  of  Sir  George  Savile,  was  conveyed  by  him  and 
his  father  to  the  trustees  named  in  the  deed  of  release ;  or,  if  the  interest  of 
the  lessor  of  the  plaintiff  was  of  such  a  nature  as  to  be  incapable  of  passing 
under  a  conyeyance  by  way  of  lease  and  release,  then  that  the  covenants  of  the 
*9591  ^^^^'  ^^  ^^  plaintiff  ^operated  by  way  of  estoppel  against  the  plain- 
^   tiff,  so  as  to  prevent  his  maintaining  the  present  action. 

Secondly,  that,  upon  the  proper  construction  of  the  clause  in  the  will  of  Sir 
George  Savile,  by  which  he  provided  for  the  cesser  and  determination  of  the 
estates  created  by  his  will,  upon  the  title  of  Earl  of  Scarborough  descending  or 
coming  to  any  of  the  devisees  mentioned  in  his  will,  and  for  the  hereditaments 
going  immediately  over  to  the  person  or  persons  next  in  remainder,  such  clause  of 
cesser  and  shifting  of  the  estate  applies  only  to  the  Jint  devolution  of  the  earldom ; 
and  that,  having  taken  effect  once  upon  the  descent  of  the  earldom  to  Richard 
it  can  have  no  effect  or  operation  a  second  time  on  the  descent  of  the  earldom 
ftam  Richard  to  the  defendant  below. 

And,  thirdly,  that  upon  the  proper  construction  of  the  whole  will  of  Sir 
George  Savile,  the  defendant  below  took  such  an  estate  as  enabled  him,  under 
the  events  which  have  happened,  to  suffer  the  common  recovery  which  has  been 
suffered ;  and  that  such  common  recovery  has  barred  and  destroyed  any  estate 
which  the  lessor  of  the  plaintiff  would  otherwise  have  taken  under  the  said 
win. 

It  becomes  unnecessary,  in  consequence  of  the  opinion  at  which  we  have 
arrived  on  the  last  point,  to  state  the  view  we  entertain  upon  that  which  has 
been  raised  as  to  the  effect  and  operation  of  the  lease  and  release  of  the  Ist  and 
2d  of  July,  1817 :  nor,  indeed,  for  the  same  reason,  will  it  be  necessary  to  enter 
upon  a  separate  and  distinct  consideration  of  the  second  question  that  has  been 
raised;  although,  indeed,  that  question  must  incidentally  come  under  disous- 
lion  in  considering  the  third  and  main  ground  of  objection  to  the  judgment 
*960l  ^^^°S^^  *under  review.  It  will  be  sufficient  to  observe,  as  to  these  two 
-'  questions,  that,  as  at  present  advised,  we  see  no  reason  to  differ  from  the 

3nmon  which  has  been  expressed  upon  them  by  the  Court  of  King's  Benoh. 
nt  if,  npon  the  whole  of  the  will,  such  estates  were  taken  by  the  plaintiff  in 
error  and  his  eldest  son  respectively,  as  enabled  them  to  suffer  a  common  reco- 
very, and  if  the  effect  of  such  common  recovery  is  to  bar  the  estate  and  interest 
under  which  the  lessor  of  the  plaintiff  claims,  the  plaintiff's  right  of  action  is 
of  course  gone;  and  the  judgment  which  has  been  given  for  him  must  then  be 
reversed. 

It  appears  to  us,  therefore,  that  the  whole  of  the  controversy  between  the 
parties  may  be  dmost  reduced  to  this  single  inquiry, — ^what  is  the  legal  con- 
struction, and  what  the  legal  consequences,  of  the  proviso  of  cesser  and  deter- 
mination before  adverted  to  7  If  no  such  clause  has  been  inserted  in  the  wUl, 
it  is  obvious  no  question  whatever  could  have  arisen  between  the  parties.  Upon 
that  supposition,  the  defendant  below,  beins  tenant  of  the  freehold  at  the  time 
the  common  recovery  was  suffered,  was  able  to  make  a  good  tenant  to  the 
praecipe;  and,  John  the  son  being  tenant  in  tail  next  in  remainder,  and  having 
been  vouched  by  the  tenant  of  the  freehold,  such  recovery  would  upon  the  ordi- 
n^  principles,  bar  the  estates  tidl  of  John  the  son,  and  all  other  estates  in 
remainder  expectant  thereon ;  amongst  which,  in  the  case  above  supposed,  was 
the  estate  tail  of  Frederick  the  lessor "^  of  the  plaintiff.  For,  as  to  the  interpo- 
sition of  the  estate  to  trustees  to  preserve  contingent  remainders,  it  has  been 
properly  admitted^  in  the  course  of  the  argument,  that  such  interposition  would 
have  had  no  effect  as  to  the  operation  of  the  recovery  in  barring  the  subsequent 
Vol.  XXX.— 28 
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*88tete8  tail  in  remnnder.    It  ii,  therefore,  tlie  ineertioft  of  the  proyiao,  pmg^ 
and  that  alone,  which  creates  the  dificolty  in  the  ease;  and  it  is  upon  ■- 
the  meaning  and  oonBtruction  of  that  dause,  and  the  legal  consequences  sileiid- 
ing  it,  that  we  think  t^e  decision  of  the  present  ease  nuwt  depend. 

Now  the  argument  on  the  part  of  the  lessor  of  the  j^amtiff  has  been,  that 
upon  the  face  of  the  will,  tiie  intention  of  the  testator  b  manifest,  that  the 
earldom,  and  the  estates  devised  bj  the  will,  should  never  be  united  in  the  same 
person;  and  that  the  proviso  is  firamed  to  carnr  such  intention  into  effect,  bv 
declaring  that,  as  often  as  it  shall  happen  that  the  title  of  Barl  of  SearberM^ 
shall  descend  or  come  to  any  of  the  persons  named  as  remainder-men,  or  to  any 
of  their  sons  (within  the  period  limited  by  the  will)^  the  estates  which  thej 
respectively  took  should  cease,  determine,  and  become  void ;  and  that  new  es- 
tates for  life  and  in  tail  should  thereupon  immediately  be  created,  and  vest  ia 
the  person  next  in  remainder  to  him  to  whom  the  earldom  deseendM  or  cane : 
and  it  is  contended,  that  the  proviso  attached,  in  the  event  whiek  has  taken 
place,  to  the  lifs-estateof  John  the  father,  and  by  reason  thereof,  the  oonditioDsl 
limitation  oreated  by  the  proviso  is  not  barred  or  destroyed  by  the  eommen  re- 
covery.   And,  again,  that  the  new  estate  tail  so  crcated  by  the  proviso  m 
Frederick  the  son,  was  not  expectant  upon  the  estate  tsil  of  John  the  sen,  bnl 
altogether  independent  of  it,  and  substituted  instead  ef  the  old  estate  ovealed 
by  the  will ;  and,  consequently,  not  barred  or  in  any  way  offeoted  by  the  eem- 
m0&  recovery.    The  defendant  below,  on  the  other  hand,  contends  tbat  there  is 
no  intention  apparent  upon  the  will  that  the  shiltiBg  clause  should  operate  more 
than  *onoe,  and  that,  havins  once  had  its  operation  in  the  case  of  the  r:|^ 
devolution  of  the  iatle  to  John,  it  cannot  have  a  seoond :  that  the  provi-  ^ 
so  is  one  of  cesser  and  determination  only,  and  acceleration  of  the  estates  m 
remainder,  and  not  a  proviso  which  creates  any  new  estates ;  and,  consequently 
that  the  old  remainder  in  tail  in  the  lessor  of  the  plaintifT,  which  was  created 
by  the  will  is  barred. 

Upon  this  state  of  the  argument  between  the  parties  in  error,  one  point,  on 
which  they  are  directly  at  variance,  is  whether  the  proviso  in  question  opemtsp 
only  as  a  simple  oesser  and  avoidance  of  the  old  estate  and  acoeleration  of  the 
remainder,  or  as  the  creation  and  substitution  of  new  estates  in  remainder  by 
way  of  shifting  use :  and  as  the  determination  of  this  question  appears  to  us  to 
ffo  almost  the  whole  length  of  deciding  whether  the  oommon  recovery  did  or 
did  not  bar  the  estate  taa,  under  which  the  lessor  of  the  plaintiff  claimed  at  the 
trial,  we  think  it  entitied  to  the  first  consideration :  and  it  is  the  more  entitled 
to  such  oonsideratbn  from  the  oironmstanqe,  that  the  substitution  of  a  new 
estate  in  the  place  of  the  old  rebaindw  in  tail,  in  the  lessor  of  the  phintiff, 
appears  to  be  the  ground  on  whieh  the  Oourt  below  have  r^ied,  in  giving  tiieir 
judgment  in  favor  of  the  lefsor  of  the  plaintiff. 

Now,  before  we  come  to  the  oonstructioQ  of  this  proviso,  we  cannot  but  ob- 
serve, in  the  first  plaoe,  that,  whilst  the  intention  of  the  testator  oaght  to  be 
our  only  guide  to  the  interpretation  of  his  will,  it  must  be  his*  intention  to  be 
eeUected  from  the  words  employed  by  hinw^  in  his  will.  No  surmise  or  con- 
jecture of  any  object  which  the  testator  may  be  supposed  to  have  had  in  view 
oaa  be  allowed  to  have  any  weight  in  the  construction  *of  his  will,  un-  rMgg 
less  such  object  can  be  collected  from  the  plain  language  of  the  will  it-  ■- 
self.  With  respect  to  the  intention  of  the  testator,  to  be  collected  from  the 
will  in  questmn,  it  is  observable  that  the  will  contains  no  devise  by  which  tbe 
titk  and  the  estate  are  prevented  altogether  from  becoming  united  in  the  same 
person,  even  within  those  periods  of  time  during  which  he  had  the  power  by 
law  of  preventing  such  union :  for  many  cases  might  be  put,  and  some  have 
been  put  in  the  course  of  argument,  depending  upon  events  of  no  improbable 
occurrence,  in  which,  notwithstanding  the  provisions  in  the  will,  such  unKHi 
must  necessarily  take  place.  To  mention  one  instanoe  only,  there  is  nothing  in 
the  wUl  to  prevent  the  union  of  the  title  and  estate  in  a  grandson  of  any  of  tbe 
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tenants  for  life,  where  the  estate  has  descended  to  the  grandson  before  the  de- 
volution of  the  title  upon  him.  The  question,  therefore,  does  not  turn  upon 
any  such  general  intention,  for  none  such  is  expressed ;  but  the  question  is, 
whether  the  testator  has,  by  the  proviso  in  his  will,  declared  an  intention  and 
with  sufficient  clearness,  to  reach  the  case  which  has  actually  happened;  and 
whether  he  has  employed  such  machinery  in  his  will  as  is  capable  of  carrying 
Buch  declared  intention  into  effect. 

In  the  second  place,  we  hold  it  to  be  a  necessarv  rule  in  the  investigation  of 
the  intention  of  tne  testator,  not  only  that  we  ought  to  look  to  the  words  of  the 
will  alone,  to  determine  the  operation  and  effect  of  the  devise,  but  that  we  ought 
to  disregard  altogether  the  leeal  consequences  which  may  follow  from  the  nature 
and  quidities  of  3ie  estate,  when  such  estate  is  once  collected  from  the  words  of 
the  will  itself.  In  determining,  therefore,  whether  the  intention  of  the  tes- 
,taA±i  ^^'  ^^^  ^°  ^°7  ^particular  case  to  ^ve  the  devisee  an  estate  tail  or  for 
-I  life  only,  we  cannot  think  it  a  sound  or  legitimate  mode  of  reasoning,  to 
import  into  the  consideration  of  that  question,  that,  if  the  estate  is  held  to  be 
an  estate  tail,  the  devisee  will  have  the  power  of  defeating  the  intention  of  the 
testator  altogether  by  suffering  a  common  recovery.  For  the  power  of  a  tenant 
in  tail  to  bar  the  estate  tail,  and  all  remainders  dependent  thereon,  by  a  common 
recovery,  is  a  power  which  the  law  annexes  to  the  nature  of  the  estate  of  tenant 
in  tail :  and  we  have  no  right  to  assume  that  the  testator  was  himself  ignorant 
of  such  legal  consequence  and  effect,  or  that  he  had  not  taken  it  into  his  calcu- 
lation when  he  gave  such  estate  tail  to  the  devisee. 

The  only  safe  course  is  to  look  oarefull v  for  the  intention  of  the  testator,  as  it 
is  to  be  derived  from  the  words  employed  by  him  within  the  whole  of  the  will, 
regardless  alike  of  any  general  surmise  or  conjecture  from  without  the  will,  or 
of  any  legal  consequence  annexed  to  the  estate  itself^  when  such  estate  is  dis- 
ooyered  within  the  will. 

Now,  looking  at  the  proviso,  upon  the  construction  and  legal  operation  of 
which  it  is  agreed  that  the  question  before  us  entirely  turns,  we  think,  in  the 
first  place,  it  is  open  to  some  little  doubt  whether  the  proviso  declares  the  inten- 
tion of  the  testator  with  sufficient  clearness,  that  the  shifting  of  the  estates 
created  by  the  will  shall  take  place  more  than  once  on  the  devolution  of  the  title 
to  a  tenant  in  possession  of  the  estate  under  the  will ;  or,  in  other  words,  whether 
the  proviso  is  not  so  worded  as  to  have  performed  the  full  effect  for  which  it  is 
framed,  and  of  which  it  is  capable,  when  tiie  title  descended  to  Richard  Lundley, 
T^afTk  the  first  tenant  *for  life,  and  whether,  therefore,  it  is  not  incapable  of  a 
-■  second  operation  upon  the  devolution  of  the  title  to  John  Lumley,  the 
defendant  below,  the  next  tenant  for  life  in  remainder :  and,  unless  the  proviso 
operates  on  the  descent  of  the  title  to  John  Lumley,  it  is  needless  to  observe 
that  the  remainder,  under  which  the  lessor  of  the  plaintiff  claims,  must  be  barred 
by  the  common  recoveiy  which  has  been  suffered. 

But,  waiving  the  further  consideration  of  this  question,  as  being  one  that 
may  be  subject  to  some  doubt  and  uncertainty,  and  admitting,  for  the  sake  of 
argument,  that  the  clause  did  operate  upon  every  devolution  of  title  within  the 
limits  prescribed  in  the  will,  we  proceed  to  state  the  construction  of  the  proviso 
in  which  we  have  all,  upon  the  best  consideration  we  can  give  the  question, 
agreed.  For  we  think  this  proviso  is  so  framed  as  to  be  a  proviso  of  eesser  and 
determination  only  of  the  old  estates  created  bv  the  will  to  which  it  applies,  so 
as  to  accelerate  and  let  in  the  enjoyment  of  the  remainders  over,  and  not  a 
proviso  which  creates  any  new  estates  in  remainder ;  and,  consequently,  that, 
by  the  common  recovery  suffered  by  John  the  father,  the  tenant  for  bfe,  and 
John  the  son,  the  tenant  in  tail  in  remainder,  the  old  remainder  for  life  in 
Frederick  the  father,  and  the  old  remainder  in  tail  in  Frederick  the  son,  which 
were  expectant  on  the  estate  tail  in  John  the  son,  were  effectually  barred ;  and 
that  there  are  no  new  estates  created  and  substituted  in  their  stead  under  which 
Frederick  can  oIttm« 
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First,  the  proviso  is,  in  its  ordinaiy  constmction,  one  of  cesser  and  determina- 
tion only,  thereby  accelerating  the  old  estates. 

The  words  contained  in  the  first  branch  of  the  proviso  ^itself,  point  to  r*Qgg 
nothing  else : — "  The  estate  which  he  or  they  shall  be  entitled  nnto/'  L 
*^  shall  then  cease,  determine,  and  become  void."     These  are  the  operative  words 
of  the  proviso,  words  of  express  cesser  and  determination,  in  which  there  is 
the  total  absence  of  the  expression  of  any  intention  to  create  a  new  estate. 

The  words  contained  in  the  second  branch  of  the  proviso  are  equally  re- 
strained. It  continues  thus  : — "  and  the  same  manors  and  hereditaments  shall 
immediately  thereupon  go  to  the  person  and  persons  who,  under  the  limitations 
aforesaid,  shall  then  be  next  in  remainder,"  &c.,  "  in  the  same  manner  as  such 
person  or  persons  so  in  remainder  as  aforesud  would  take  the  same  by  virtue  of 
this  my  will,  in  case  he  or  they  to  whom  the  title  of  the  said  earl  of  Scarbo- 
rough shall  come  and  fall  in  possession  as  aforesaid  was  or  were  actually  dead 
without  issue."  So  that  the  words  in  this  branch  also  are  strictly  confined  to 
the  estate  of  the  person  to  whom  the  title  descends.  His  estate  is  to  cease,  as 
if  he  were  dead  without  issue ;  and  all  other  estates  to  remain  as  they  stand  in 
the  will :  so  that,  if  the  title  descends  upon  a  tenant  for  life,  the  estate  of  such 
tenant  for  life,  and  the  estates  tail  in  remainder  in  all  his  sons,  successively, 
cease  by  necessary  implication ;  if  it  descends  upon  one  of  the  sons,  the  tenants 
in  tail,  the  estate  tail  in  such  son  of  the  tenant  for  life  fails  only,  and  the  ma- 
nors go  over  to  his  next  brother  in  tail.  This  latter  branch  of  the  proviso, 
therefore,  contains  no  words  indicative  of  any  intention,  that  new  estates  should 
be  created.  The  manors,  &c.,  are  to  go  over  "  to  the  person  and  persons  who, 
under  the  limitations  aforesaid,  shall  then  be  the  next  in  remainder."  This  is 
only  applicable  to  the  estates  in  remainder  already  created  by  the  limitations 
of  the  *will,  not  to  new  estates  for  the  first  time  created  by  the  proviso,  r^o^- 
The  manors,  &c.,  are  to  go  over  "  in  the  mme  manner  as  such  person  or  I-  ' 
persons  so  in  remainder  as  aforesaid  would  take  the  samd  by  virtue  of  this  my 
will,  in  case  he  or  they  to  whom  the  title  shall  come,"  *^  was  or  were  actually 
dead  without  issue."  They  are  to  take  in  the  same  manner  as  if  the  prior  ten- 
ant for  life  or  remainder-man,  were  '^ actually  dead  without  issue;"  that  is,  as 
if  the  prior  estates  had  determined  by  the  natural  course  of  their  determination, 
vis.,  the  failure  of  issue :  which  provision  points  to  the  mere  blotting  out  of  the 

Erior  estates,  and  to  the  accelerating  the  old  estates  in  remainder  already  created 
y  the  will,  and  not  to  the  creating  of  new  estates.  From  the  beginning  to  the 
end  of  the  proviso,  there  are  no  words  of  new  devise  over  to  the  remainder- 
man upon  the  avoidance  of  the  intermediate  estates ;  but,  on  the  contraiy,  a 
distinct  reference  to  the  vesting  of  the  same  estates  in  remainder  which  are 
already  devised  by  the  will. 

Again,  if  the  proviso  should  be  construed  to  create  new  estates,  this  difficnltj 
arises, — that  there  are  no  words  in  the  proviso,  which,  upon  a  natural  construc- 
tion, expressly  create  any  new  estates  beyond  those  which  are  to  be  taken  by 
the  person  or  persons  immediately  next  in  remainder :  so  that  all  new  estates  in 
remainder,  subsequent  to  the  first,  after  the  devolution  of  the  title  takes  place, 
if  any  such  there  are,  must  depend  upon  implication  only.  Whereas,  upon  the 
construction  that  the  clause  is  one  of  cesser  and  determination,  and  no  more,  all 
the  remainders,  as  they  are  now  declared  upon  the  face  of  the  will,  are  simply 
accelerated  and  let  into  possession,  in  succession,  one  after  the  other,  in  the 
order  in  which  they  are  so  declared  in  the  will. 

*It  has,  indeed,  been  observed  in  argument,  that  the  condition  which  r«Q/»Q 
follows  the  proviso,  that  the  persons  taking  under  the  clause  in  question  l^"^ 
should  perform  and  comply  ''  with  the  condition  or  proviso  hereinbefore  con- 
tained for  taking  and  usin^  the  surname,  and  quartering  the  arms  of  Savile  as 
aforesaid,"  shew  the  intention  that  the  estates  in  remainder,  after  the  proviso 
was  called  into  action,  should  be  new  estates ;  otherwise,  it  is  said,  what  occa- 
sion was  there  to  repeat  the  condition  ?    But  these  words  were  probably  inserted 
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pro  majori  cantel&  only ;  for,  in  either  construction  of  the  proviso,  they  are 
equally  unnecessary ;  because  the  arms  and  name  clause  does,  by  its  very  terms, 
apply  to  every  person  who,  by  virtue  of  the  toilly  should  be  entitled ;  which 
words  there  clearly  mean,  by  virtue  of  any  clause  in  the  will :  and  those  who 
take  by  the  proviso,  even  supposing  they  take  new  estates,  take  in  that  way. 
This  argument,  therefore,  as  it  appears  to  us,  proves  nothing. 

But  it  is,  on  the  other  hand,  not  an  unimportant  argument,  and  appears  a 
strong  confirmation  of  the  construction  contended  for  by  the  plaintiff  in  error, 
that,  if  the  proviso  had  the  effect  of  creating  new  estates,  in  the  event  of  every 
successive  devolution  of  the  estate,  within  the  limits  assigned,  there  are  no 
words  to  be  found  in  the  proviso  which  expressly  apply  to  the  cesser  or  deter- 
mination of  these  new  estates  created  by  the  first  devolution,  upon  a  second  or 
any  subsecjuent  devolution  of  title.  The  proviso  refers  in  express  terms  to  the 
estates  which  have  been  already  created  by  the  will.  It  declares  the  cesser  and 
determination  of  the  estates  "  which  he  or  they  shall  then  be  entitled  unto,  in 
all  and  every  the  manors  and  hereditaments  hereinbefore  devised,  under  or  by 
^691  ^^^^^^  ^^  ^^^  °^J  will.''  No  ^reference  whatever  is  made  to  the  cesser 
-'  or  determination  of  a  new  set  of  estates,  not  expressly  created  by,  or 
taken  under,  or  by  virtue  of,  the  will ;  but  which  new  estates  are  supposed  to 
be  taken  under  the  conditional  limitation  itself,  which  conditional  limitation 
can  only  take  effect  at  a  period  subsequent  to  the  making  of  the  will;  and  when 
the  event  stated  in  such  proviso  takes  place. 

The  lessor  of  the  plain  tiff  reads  the  clause  as  if  it  had  been  framed  so  as,  upon 
the  descent  of  the  title  to  the  first  tenant  for  life  or  tenant  in  tail,  to  determine 
and  avoid  their  respective  estates,  and  to  create  a  new  set  of  estates  in  remain- 
der, in  conformitv  with  the  succession  marked  out  in  the  will.  Again,  upon  a 
second  descent  of  the  title  to  the  next  tenant  for  life  or  his  son,  to  determine 
and  avoid  the  new  estates  which  were  created  b^  the  former  descent ;  and, 
again,  to  create  a  new  set  of  estates  in  remainder  in  the  same  order  as  before; 
and  so,  toties  quoties.  But,  if  such  be  the  proper  construction  of  the  proviso, 
how  is  the  first  set  of  new  estates  to  be  determined  J  Not  by  any  words  insert- 
ed in  the  proviso  itself,  for  there  are  none ;  but  by  importing  into  the  new  limi- 
tations a  similar  proviso,  and  so  determining  that  new  set  of  estates  by  the 
effect  of  such  implied  proviso ;  and  so,  on  every  subsequent  creation  of  new 
limitations,  a  new  proviso  must  be  impUed.  And,  further,  if  this  difficulty  be 
overcome,  the  effect  of  this  construction  would  be,  to  give  to  each  person  in  re- 
mainder, not  two  interests  onlv,  viz.  the  remainder  in  tail  originally  created  by 
the  limitations  of  the  will,  and  one  possibility  created  by  the  proviso,  but  the 
remainder  in  tail  and  an  indefinite  number  of  possibilities,  according  to  the 
4^yQ-|  number  of  devolutions  of  title  which  might  *take  place  between  the  death 
^  of  the  testator  and  the  expiration  of  twenty-one  years  after  the  death  of 
the  survivor  of  the  sons  of  the  first-named  £arl  of  Scarborough.  This  con- 
struction appears  to  us  so  little  warranted  by  any  words  of  the  will,  and  to  lead 
necessarily  to  so  much  complication,  that  we  have  no  difficulty  in  saying  that 
we  ought  not  to  adopt  it  unless  absolutely  compelled  to  do  so ;  but  that,  on  the 
contrary,  we  are  bound  to  adhere  to  the  more  simple  and  natural  construction 
of  the  words  contained  in  the  clause.  And  it  is  not  unimportant  to  observe, 
that  no  case  has  been  cited  at  the  bar,  nor  any  authority  of  any  text  writer 
brought  forward,  in  support  of  the  position,  that  a  proviso  expressed  in  the 
same  words  or  similar  terms  with  the  present  has  the  effect  of  creating  a  succes- 
sion of  new  estates. 

But  it  was  argued  at  the  bar  (see  pp.  86,  88,  ante,)  that,  even  supposins  the 
proviso  not  to  have  the  operation  of  creating;  new  estates,  but  that,  on  the  devo- 
lution of  the  title,  the  old  estates  were  simply  accelerated, — still  the  estate 
which  Frederick  actually  took,  by  way  of  conditional  limitation  or  shifting  use, 
is  not  a  remainder  expectant  on  the  estate  tail  of  John  the  son  :  for  it  is  con- 
tended that  it  was  not  limited  to  commence  where  the  preceding  estates  were^ 
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by  the  nature  and  extent  of  their  original  limitation,  to  expire  or  detennine ; 
but  was  limited  so  as  to  be  altogether  independent  of  the  measure  or  extent 
originally  given  to  those  preceding  estates  ;  and  so  as  to  take  effect  in  posses- 
sion on  an  event  which  might  happen  before  the  regular  determination  to  which 
those  estates  were  liable  from  the  nature  of  their  ori^nal  limitations ;  and  so 
as,  not  to  MoailfoT  the  expiration  of  those  estates,  *which  is  the  known  p^^i 
essential  description  of  a  remainder,  but  to  rescind  them,  and  come  in  ^ 
by  anticipation.  It  is  argued,  therefore,  that  the  estate  for  life  claimed  by  Fre- 
derick the  father,  and  the  remainder  in  tail  claimed  by  Frederick  the  son,  were 
estates  springing  up  and  vesting  in  enjoyment  at  we  vary  moment  the  title 
devolved  on  John  Lumley  the  defendant,  during  his  estate  for  life,  and  anterior 
to  the  commencement  of  the  estate  tail  of  John  Lnmley  the  son.  The  reco- 
verv,  therefore,  eannot,  as  it  is  contended,  bar  Od^  estate  tail,  so  springing  up, 
under  the  operation  of  the  proviso,  pending  the  estate  of  John  the  tenant  for 
life. 

But,  supposing  this  argument  to  be  correct,  and  that  these  limitations  camiot 
be  shaped  or  treated  as  remainders  on  the  principle  of  Scolastica's  Case,  or  Newis 
V,  Lark,  Flowd.  408,  still  it  appears  to  us  that  the  whole  force  and  virtue  of 
this  argument  depends  upon  the  assumption,  that  the  estate  tail  so  spriumng 
up  is  not  the  same  estate  and  interest  as  was  ori^nall^  limited  in  remaiiraer, 
after  the  estate  tail  of  John,  but  another  and  cCfferent  interest.  Whereas,  for 
the  reasons  before  given,  we  think  this  estate,  so  coming  into  po^ession  by  the 
operation  of  the  proviso,  is  no  other  than  the  same  identical  interest  which 
Frederick  the  son  took  under  the  limitations  of  the  wHI^  but  vesting  in  enjoy- 
ment at  a  different  time,  and  in  a  different  mode,  under  the  event  which  has 
happened ;  such  estate,  when  it  vests  in  possession  under  the  conditional  limi- 
tation contained  in  the  proviso,  being  oy  the  express  words  of  the  proviso 
directed  to  go  to  the  person  or  persons  wno  under  the  limitations  of  the  will  shall 
then  be  next  in  remainder,  '<  in  the  same  manner  *as  such  person  or  rwr^ 
persons  so  in  remainder  as  aforesaid  would  take  the  same,  by  virtue''  *■ 
of  the  will,  in  case  the  last  taker  had  been  actually  dead  without  issue.  Eves, 
therefore,  admitting  the  estate  to  spring  from  the  estate  for  life  in  John  od  the 
devolution  of  the  title  to  him,  it  is  no  more  than  the  old  estate  which  has  been 
already  barred  by  the  common  recovery. 

As  the  ground  upon  which  we  have  come  to  our  conclusion  rests  upon  the 
construction  of  the  proviso,  on  which  construction  we  feel  ourselves  compelled 
to  differ  in  opinion  from  the  Court  below,  it  becomes  unnecessary  to  discuss  the 
the  other  points  which  came  under  the  consideration  of  that  Court,  or  the 
cases  cited  by  them  in  their  judgment.  One  of  those  cases,  that  of  Roper  v. 
Hallifax,  8  Taunt.  845,  Ante,  p.  18,  upon  which  considerable  reliance  was 
placed,  may  however  be  admitted  to  have  been  rightly  decided,  without  weaken- 
ing the  ground  upon  which  our  judgment  rests;  for  it  may  be  well  held  that 
the  recovery  suffered,  in  that  case,  by  the  tenant  for  life  and  the  remunder-man 
in  tail,  should  not  extinguish  a  power  which  has  attached  to  the  estate  of  the 
trustee  for  preserving  contingent  remainders  during  the  estate  of  the  tenant  for 
life,  nor  bar  the  new  estates  created  hj  the  exercise  of  that  power ;  and  yet,  at 
the  same  time,  the  recovery  suffered  m  the  present  case,  by  the  tenant  for  life 
in  possession  and  the  next  remainder-man  in  tail,  may  be  suffident  to  bar  the 
old  esto^  expectant  on  such  estate  tail  which  continued  unaltered  by  the  proviso, 
except  as  to  the  time  of  enjoyment. 

Upon  the  whole,  the  contention  oti  the  part  of  the  lessor  of  the  plaintiff  is 
briefly  this :  that  the  estate  tail  of  Frederick,  arising  under  the  provisio,  vpqp 
the  ^descent  of  the  title  to  John  the  father,  is  precedent  in  point  of  p^yg 
limitation  to  the  estate  tail  in  John  the  son,  the  vouchee  in  the  recovery,  ^ 
and  consequently  is  not  barred  by  such  recovery. 

But  the  defendant  below  denies  that  the  proviso  has  any  other  force  than  that 
of  blotting  out  and  avoiding  the  estate  of  the  preceding  takers  under  the  will, 
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aa  if  they  had  been  dead  without  issue,  upon  the  event  of  the  title  descending 
to  any  one ;  thereby  letting  into  possession  the  other  remainders  and  interests ; 
but  in  all  other  respects  leaying  them  precisely  as  they  were  before.  And  that, 
as  a  common  recovery  was  suffered  by  the  &ther,  then  tenant  for  life,  and  the 
son,  the  tenant  in  tail  in  remainder,  who  by  law  had  at  the  time  the  power  to 
suffer  it,  such  common  recovery  had  its  ordinary  effect  in  barring  and  extin- 
guishing all  remainders  and  other  interests  of  every  nature  subsequent  to  such 
estate  tail ;  of  which  description,  at  that  time,  was  the  estate  tail  in  Frederick 
the  son :  and  that,  the  common  recoveiy  being  gpod  at  the  time  it  was  suffered, 
no  defeating  of  the  estate  for  life  or  the  estate  tail  by  a  condition  subsequent, 
the  event  not  happening  until  after  the  recovery  has  been  actually  suffered,  can 
have  the  effect  of  avoiding  any  of  its  legal  consequences,  which  have  then  actully 
taken  place,  one  of  which  is,  the  extinguishing  of  the  old  remainders. 

And,  as  we  have  arrived  at  the  conclusion,  that  the  old  remainder  in  tail  vested 
in  Frederick  xmder  the  limitations  of  the  wiU  was  destroyed,  and  that  he  took  no 
new  estate  under  the  proviso,  we  think  the  lessor  of  the  plaintiff  below  had  no 
title  upon  which  he  could  maintain  his  ejectment ;  and  that  the  judgment  below 
moat  be  reversed.  Judgment  reversed. 
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ABUTTALS. 
DoMiiptlon  of:    Evidence,  XJLZ,  (2.) 

ACCOUNTS. 
Comtj. 
1.  laqwetion  of,  when  it  may  be  made.  SaU, 

1.  Allowanee  of,  how  to  be  made.    BaU,  1. 

ADMISSION. 
Againet  intereet.    Bte  Evidence,  I, 

ADVERSE  POSSESSION. 

1.  What  oomtitatei. 

L.  E.  died  leised  of  freehold  premieeSy  leaTing 
a  widow,  and  a  eon  {hj  her),  B.  R.,  hie  heir 
at  law,  twelre  yean  old.  The  widow  enter- 
ad  into  receipt  of  the  rente,  and  two  yean 
aflerwardi  manried  again,  and  went  to  re- 
aide  on  the  premieee,  which  she  oconpied 
with  her  eeeond  hneband  daring  hie  life,  and 
from  hii  death  nntil  her  own,  the  whole 
period  of  each  oocnpation  by  her  being  more 
than  fiily  yean.  Boring  her  oocnpation  she 
frequently  said  that  the  premie es,  after  her 
death,  belonged  to  R.  R. ;  bnt  she  left  a  will 
deyieing  the  property  to  H.,  her  son  by  her 
leoond  hnsband,and  describing  it  as  having 
descended  to  her  from  her  mother.  After 
her  death  H.,  then  in  possession,  promised 
that  he  woald  sign  an  agreement  to  rent  the 
premises  nnder  R.  R.,  bnt  he  nerer  did 
sign  it 

Held,  that  npon  these  facte,  a  jory  was  not 
bound  to  find  an  adrene  possession  by  the 
widow  daring  the  fifty  yean.  I}oe  dem. 
Boffejf  T.  ffarbrow,  67.  (n.) 

S.  How  far  material  nnder  Statnte  8  ft  4  W.  4, 
0.  27.  s.  17.  (Limitation  of  Actions.)  Sta- 
M«,XXXL1. 

8.  Who  estopped  from  setting  np.  Ejeet- 
wtetU,^, 

AFFIDAVITS. 
After  remoral  of  action  by  Habeas  Corpos, 
hoir  to  be  inUtnled.  Hnheat  Oorpu§,  1. 


AOBNT. 
See  Prineipal  and  Agent, 

AORBEMBNT. 

1.  What  amonnts  to  corrnpt  agreement  nnder 
Stat.  3  G.  3.  c.  34.  s.  7.  (Bribery  Act)  Bru 

3.  What  is  sniBoient  memorandnm  in  writing 
within  Statute  39  Car.  3.  c  8.  s.  4.  ^Slki. 
hUe,Y. 

AMENDMENT. 

1.  Of  erron  in  entry  of  judgment^  when  allow- 
ed.   PraeHee,  L  3. 

3.  Of  notice,  prerions  to  admission  of  attorney, 
when  allowed.    Attomeyf  L  1.  ft  I.  3. 

8.  Of  record,  what  discharges  bail    Bail  3. 

4.  Of  special  case,  when  allowed.  OQpjf- 
kold,l. 

ANCIENT  LIGHTS. 

Right  of,  how  aifected  by  alterations. 

Plaintiff  had  a  bam,  in  the  side  of  which, 
adjoining  defendant's  premises,  were  aper- 
tures, by  which,  chiefly,  the  bam  was  light- 
ed. Plaintiff  oonyerted  the  bam  into  a 
malt-house,  and  cut  windows  where  the 
apertures  had  been  in  the  bam.  Defendant 
erected  (on  his  own  ground)  a  fence  before 
the  windows,  which  obstracted  the  access  of 
light.  In  an  action  on  the  case  for  such 
obstruction,  eridence  was  offered  at  the  trial 
to  shew  that  the  mode  of  enjoying  the  light 
had  been  essentially  altered  by  the  plaintiff 
himself,  in  a  manner  prejudicial  to  the  de- 
fendant The  judge  did  not  receive  the  eri- 
dence,  but  directed  the  jury,  if  they  thought 
that  the  defendant  had  left  the  plaintiff  less 
light  than  he  enjoyed  before  the  present 
windows  were  made,  to  giro  damages  for 
such  diminution : 

Held,  on  motion  for  a  new  trial,  that  eri- 
denoe  of  the  abore  description  was  raceira- 
ble,  and  that  it  might  hare  appeared  f^a 
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raeh  eridenoe  that  the  plaintiff  had  alto- 
gether lost  his  right  to  the  eaeement  in 
question.     Oarritt  y.  Sharp.  335 

APPEARANCE. 
Entering  of,  upon  what  affidayiti  order  obtain- 
ed.   Practice,  IL  2. 

APPRENTICESHIP. 

1.  Settlement  by.    Poor,  HL 

2.  Stamp  on  indenture.    Stamp,  1. 

ARCHDEACON. 
Mandamus  to,   to  swear   in   ohurohwardeu. 
Mandamut,  L  3. 

ARREST, 

1.  Discharge  from.    Praetiee,  UL 

2.  Taking  out  of  Court  money  deposited  in  Ben 
ofbaiL    £^tUe,XXY. 

ASSAULT. 

Judge's  certificate  as  to  costs.    Oo§u,  8.  (1.) 

ASSETS. 

1.  What  are.    £r«<iaor,  J«  (1.) 

2.  Stamp,  on  pBoUt^  h#w  fsr  tfvideftte  «£ 
Evidence,  Yl, 

ASSIQNEB. 
See  AeHgnmenL 
ASSIONBfENT. 
1.  Effect  of,  in  Tesling  tern  in  assignee. 

Where  a  termor  aseigiis  hi*  §e»db, , 

and  effects  to  trustees  for  the  benefit  of  his 
creditors,  Qanre»  whfftberthe  trustees  hare 
the  same  option  of  accepting  or  rc(jecting 
Ihe  term,  with  assignees  of  a  bankrupt;  scad 
whether  they  can  divest  themselyes  of  it 
without  a  formal  disclaimer? 

But,  although  the  assignment  be  sulficient 
to  Test  the  term  in  the  trustees  unless  dis- 
claimed, and  they  do  not  disclaim,  assumpsit 
for  use  and  ooeopsitioB  oaaaot  be  maintained 
•(gainst  them  without  proof  that  they  hare 
aotually  occupied. 

It  is  not  sufficient  for  this  purpose  to  ptowe 
that  they  placed  persons  temporarily  upon 
the  premises  to  take  care  of  and  self  goods 
Which  were  part  of  the  assigned  propeitjr, 
ftnd  which   were  according^  sold  on  the 

E remises;  and  that,  under  a  mistake  of  the 
kw,  they  psid  rent  to  the  landlord  for  the 
half  year  in  which  the  assignment  took 
place,    ffow  y.  Kennctt  669 

7.  ()n  what  possession  assignee  liable  in  as- 
Bumpstt  tbr  use  and  occupation.    Ante,  t. 

3.  Assignment  of  posslbilt^  of  estate,  whether 
good  at  law. 

ASSUMPSIT. 
I.  Whdn  maintainable. 

1.  For  breach  of  warnwty.    Warranty. 

2.  For  wages  by  servant  improperly  dis- 
missed during  term  of  engagement  Prin- 
cipal and  Agent,  %, 

XL  Consideration. 

Want  of,  how  to  be  pleaded.  Pleading, 
IV.  7.  (2.)  ^ 

m.  Bill  of  exchange. 

Want  of  consideration  how  to  be  pleaded. 
Pleading,  IV.  7.  (2.) 
tV.  Use  and  occupation. 

What  sufficient  possession  by  assignee  to 
make  him  liable.   Aeeignment,  L 
V.  Money  paid. 


What  may  be  reooyered  under.    PUai- 
ina,  UL  4.  (1.) 
YL  Money  had  and  received. 
1.  What  amounts  to  an  admisnon  ot 

Defendant  held  land  in  trust  to  reeeiTstb* 
rents  and  pay  50L  half-yearly  to  plaintiff'i 
wife,  and  the  residue,  deducting  for  repaiia, 
land  tax,  Ac  to  plaintiffl  Defendsnt  left 
word  for  plaintiff  at  a  bank,  where  be  had 
been  accustomed  to  pay  in  such  reridue  to 
plaintiff's  use,  Uiat  he  would  pay  pUiatiff 
102.  on  his  giving  defendant  a  receipt  for 
272. ;  plaintiff  did  not  offer  the  receipt  sed 
the  102.  not  being  paid,  he  sued  defendsnt 
for  it  as  money  had  and  reoeived,aad  oa  an 
aacount  stated.  Defendant  offered  to  prove 
ikaty  at  the  time  of  his  ptopoatl  to  pay  IH, 
he  had  laid  out  more  than  272.  in  repain, 
but  the  evidenoe  was  r^eoted.  Phuntiff 
having  obtained  a  verdict  for  102.,  and  de- 
fendant moving  to  enter  a  nonsuit : 

Held  that,  upon  the  evidenoe,  defendant 
might  be  taken  to  have  admitted  a  balaaee 
of  102.  in  his  hands  to  plaintiff's  use;  and 
if  se^  that  lie  eauld  ttot^  fai  Aefence,  either  let 
up  Us  <(hanet6r  of  trustee,  or  offer  evidenee 
to  show  that  the  balance  did  not  exist  Bo- 
jter  v.  HoUand,  99 

2.  Against  bailee  without  reward,  tot  mo- 
ney represented  to  be  lost 

Plaintiff  emplwed  defendant,  without 
reward,  to  cany  452.  for  him  to  a  person  »t 
LiverpooL  Defe&dwrt  did  sot  deliyer  iV 
and  afterward!  told  pteiuikiff  that  he  had  lost 
it  in  a  brothel,  but  would  repay  ii  to  Ub. 
Them  was  na  <ath0r  «»tdi»oa  ki^wthelisi 
had  happened. 

Plaintiff  saMl  defrBdMit  ««  dMhadttd 
received  to  his  use. 

Held,  that  the  action  lay,  iadependeDtly 
of  the  proailie,  dctfendant  oc*  having  padd 
over  tha  money  or  re  tamed  it  to  pluntiff: 
that  if  a  loss,  in  Che  manner  allege^  bad 
been  proved,  the  action  lAiould  have  been 
fbr  gron  neglige&ee,  and  not  for  money  bid 
andreeeived;  but  that  the  defendaofs  ss- 
sertllon  was  not  satislhctovy  prroof  of  his  own 
gross  neglfgenee.  Parrg  v.  liipberU.  US 
TIL  Aeeonnf  staled. 

What  is  evideDce  «t  neadtng,  IIL 
4.(2.) 

ATTMUMMVTL 

For  non-attendanee  upo«  smli^pvsnia*  when  it 
lies.    SnbpcBnet, 

AXTOBNBt. 

I.  Kotlee  prvvtoos  «e  admlSBioB. 

1.  The  clerfi  of  an  attorney  hi  the  Mantiy 
gave  direotfons  fbrputtifig  up  and  enteria; 
has  notieee,  porsiiflnt  to  m  nde^  Tvin.  31 
O.  3,  before  Hilary  term  1835,  in  order  to 
his  being  admitted  an  attorney  in  Easter 
term  following.  The  peMen  employed  gave 
notices,  whloh  were  te  all  respects  regnlar, 
except  that  they  aaftied  the  wrong  perron  t 
the  attorney  to  whom  the  clerk  had  been 
articled. 

On  affidavit  that  the  inaccuracy  proceeded 
wholly  from  mistake  and  inadvertence,  the 
Court  allowed  the  notices  to  be  amended  in 
Baster  term,  and  the  party  to  be  admitted 
in  the  term  following.    Ex  parte  Clarke,  71 

2,  AmandmaAt  allawiad  i»  aatiae  ISw  nd- 
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mlnUn  of  an  nJUanej^  by  inBorting  his  plaoe 
of  fosidenoe.    Ex  pwrte  J6»6t,  71,  (n.) 

3.  An  aitomejr  cannot  be  admitted,  whose 
notice!  hare  not  been  affixed,  nor  entry 
made,  till  tbe  thiid  day  of  the  term  in  whieh 
he  applies. 

Though  the  notices  were  affixed,  and  en- 
ti7  made,  before  the  last  term  bat  three, 
aneh  notices  continued  so  affixed  and  entered 
dnring  the  whole  of  that  term,  purporting 
tbat  Uie  application  would  be  niade  in  the 
next  ensuing  term,  which  was  not  dona.  In 
re  Paraont,  74  (n.) 

4.  An  attorney,  who  waa  off  the  rolls  fh)m 
his  agent  haying  neglected  to  take  out  his 
eertiAcate,  gave  notice  to  the  stamp  office, 
before  Easter  term,  that  he  should  more  for 
re-admission  in  Trinity  term.  Trinity  being 
mentioned  in  Che  notice  by  mista&e  for 
fiaater.  On  affidant  of  the  facty  and  by  con- 
sent of  the  Stamp  Office,  the  Cooit  allowed 
the  re-admission  in  Baster  term.  Ex  parte 
ITuUaU.  188 

XL  Certificate. 

Keglect  to  renew,  its  effect 

An  attorney,  who  after  being  examined, 
awom,  and  admitted,  neglects  for  a  year  to 
take  out  his  certificate,  is  not  un  unqualified 
person  within  stat  22  G.  2,  c.  46,  s.  11 ;  and, 
if  he  practice,  without  being  re-admitted,  in 
the  name  of  another  attorney,  he  is  not> 
Iherefore,  liable  to  Imprisonment^  nor  the 
other  attorney  to  be  struck  off  the  roll,  tinder 
Chat  statute;,  though  the  latter  would  be 
ponishable  under  the  general  Jurisdiction  of 
the  Court    In  m  Boigwm  and  Rom,      224 

See  also  ante,  I.  4. 
HL  What  Court  will  enforce  on  him  by  order. 

Payment  orer  of  money  reeeired  fbr  the 
purpose. 

This  Court  will  not,  in  a  summary  way, 
compel  an  attorney  of  the  Coiftt  to  pay  over 
money  to  a  party  entitled  to  it»  though  the 
attorney  has  received  it  f^om  a  client  to  be 
paid  to  such  party,  if  the  application  is  not 
made  on  behalf  of  the  client    In  re  Fenton. 

404 

IV.  Lien  of,  on  damages  and  costs,  reoorered 
in  an  action,  how  affected  by  set-off  of  other 
parties.    CW«,  7. 

V.  Power  of  attorney.  See  Power  qf  Attorney. 

AWARD. 
1.  What  within  arbitrator's  auHiority. 

Under  the  Rule  of  Court,  Baster  T.,  2  G. 
4,  it  is  not  suffioient  to  state  in  the  rule  nisi 
for  setting  aside  an  award,  "  that  the  arbi- 
trator has  exceeded  his  authority ;"  at  least 
if  there  be  no  affidavit  stating  the  particular 
exoess.  It  must  be  Aewn  how  the  author- 
ity  has  been  exceeded. 

By  an  agreement  of  reference,  reciting 
(among  other  matters  of  dispute)  that  there 
was  a  controversy  between  B.  and  D.  respect- 
ing the  property  in  a  certain  pump,  and  tiie 
right  to  use  it,  and  also  respecting  the  alleg- 
ed removal  by  D.  of  a  boundary  hedge  be- 
tween his  lands  and  those  of  B. ;  and  recit- 
ing further,  that  B.  had  commenced  an 
action  against  D.  for  alleged  trespasses  upon 
the  said  pump  and  hedge;  the  cause  and  all 
matters  in  difference  were  referred  to  an 
arbitrator,  who  was  empowered  to  award 
kow  and  by  whom  the  said  pump  and  hedge, 
and  the  ditch  adjoining  the  said  hedge, 


should  in  fbtove  he  enjojfed  and  oeeupied, 
"and  who  should  have  tke  oare  and  manage' 
wtent  thereof," 

The  arbitrator  awarded  that  B.  was  enti- 
tied  to  the  pump  as  his  sole  and  exclusive 
property,  except  that  D.  was  entitied  to  the 
free  use  of  water  from  it,  in  common  with  B. 
In  a  subsequent  part  of  the  award  he  direct- 
ed that  the  pump  should  in  future  be  consi- 
dered as  belonging  joinUy  to  B.  and  D.,  and 
be  repaired  at  their  joint  expense.  He  fur- 
ther awarded,  that  the  hedge  should  be  kept 
in  repair  by  D.,  who  should  be  at  liberty  to 
use  the  mud  of  the  diich  for  repairing  the 
hedge  hank,  but  not  otherwise ;  and  that, 
subject  to  such  privilege,  the  ditch  should 
be  considered  as  Uie  property  of  B. : 

Held,  that  the  award,  as  to  the  property 
in,  and  use  ofi  the  pump,  was  suAoientiy 
certain  and  final.  And  that  the  directions 
as  to  repairs  were  not  an  excess  of  the  arbi- 
trator's authority. 

Where  a  cause  and  all  matters  in  differ- 
ence are  refbrred  to  arbitration^  with  a  direo- 
tion,  that  the  costs  of  the  action,  reference, 
and  award,  shall  abide  the  event  of  sueh 
award,  and  be  paid  at  such  time  as  tke  arbi- 
trator shall  direct  and  the  arbitrator  awards 
some  things  in  favour  of  each  party,  so  that 
the  court  cannot  say  upon  the  whole  that 
the  award  is  in  favour  of  either,  no  order  can 
be  made  as  to  any  part  of  the  costs ;  although 
the  action  was  in  trespass,  and  the  arbitra- 
tor finds  that  trespasses  were  oommitted. 
Boodle  V.  Baoiee.  200 

See  also  Poet,  4. 

2.  Bnlargements  of  time^  how  made  role  of 
Court    Post,  4. 

8.  Who  must  join  in  making  award. 

A  dispute  was  refisRed  to  the  decision  of 
three  arbitrators,  or  any  two  of  them.  A 
proposed  award  was  shewn  at  a  meeting  of 
the  three,  to  which  one  of  them  objected, 
and  he,  aiter  a  discussion,  declared  that,  if 
the  other  two  weald  not  alter  their  view, 
they  mast  make  the  awMrd  by  themselves, 
and  he  would  not  join  in  it.  Afterwards 
a  draft,  different  f^om  that  of  the  proposed 
award,  was  sent  by  mistake  to  the  last-men- 
tioned arbitrator,  by  the  other  two ;  and  he 
returned  it  with  comments  and  ol^ections. 
The  two  others  subsequently  made  an  award 
oorrespondiag  with  that  originally  proposed, 
without  again  submitting  it  to  the  third 
arbitrator.  The  Court  set  the  award  aside. 
In  re  Pering  and  JTsymer.  245 

L,  When  finaL 

An  agreement  containing  several  stipula- 
tions was  entered  into,  and  partly  carried 
into  execution ;  after  which  one  of  the  par* 
ties  filed  a  bill  in  Cbanoeiy,  praying  that  it 
might  be  rescinded  on  certain  terms;  and 
the  other  party  not  answering,  an  iigunction 
was  granted,  restraining  him  Arom  proceed- 
ing to  enforce  the  agreement  until  he  should 
have  answered,  and  the  Court  of  Chaneeiy 
should  have  made  further  order.  The  par- 
ties then  referred  the  suit  and  all  matters  in 
difference  between  them  to  arbitration ;  and 
it  was  provided  by  the  submission,  that  all 
proceedings  in  the  suit  should  be  stayed  until 
the  time  for  making  the  award,  when,  if 
none  were  made,  either  party  might  pro- 
oeed ;  but  that  the  injunction  should  have 
its  fUl  effect  tiU  dissolved. 
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The  arbitrator  awarded  npon  the  matten 
of  the  agreement,  and  directed  certain  things 
to  be  done,  the  performance  of  which  was  to 
be  taken  in  fall  satisfaction  of  all  the  matters 
in  difference.  He  also  awarded  that  each 
party  shoald  bear  his  own  costs  of  the  Chan* 
eery  suit ;  bat  he  made  no  farther  order  as 
to  the  suit,  nor  did  he  direct  that  the  agree- 
ment shoald  be  rescinded ;  and,  apon  motion 
to  set  aside  the  award  for  these  omissions,  it 
became  a  qaestion  whether  or  not  the  arbi- 
trator had  fully  decided  upon  all  the  matten 
of  the  agreement : 

Held,  that  the  award  was  bad,  inasmuch 
as  it  neither  ordered  the  agreement  to  be 
rescinded,  nor  dearly  determined  all  the 
matters  of  it;  and  as  it  did  not  put  an  end 
to  the  Chancery  suit 

Orders  of  different  judges,  to  the  number 
of  elcFcn,  enlarging  the  t&e  for  making  the 
aboTC  award,  were  made  a  rule  of  coort  by 
a  single  rale.    In  re  Tribe  and  UpperUm. 

296 
5.  Setting  aside,  what  is  to  be  done  in  the 
rale.    Ante,  1. 

0.  Costs  of. 

II,)  Ante,l. 

(2.)  Parties  in  a  caose  referred  all  matter 
in  difference  to  an  arbitrator,  with  power  to 
direct  a  verdict  or  nonsuit,  and  to  order  the 
defendant,  although  tikere  should  be  a  non- 
suit or  a  yerdict  for  him,  to  pay  any  money, 
or  do  any  other  act  which  shoald  be  Just  and 
equitable ;  the  costs  of  the  suit  and  Uie  costs 
of  the  reference  to  abide  and  follow  the  event 
of  the  award.  The  arbitrator  directed  a 
nonsuit;  but  awarded  that  the  defendant 
ought  to  pay  the  plaintiff  252.,  and  ordered 
him  to  do  so : 

Held,  that  the  defendant  was  entitled  to 
his  costs  of  the  suit,  and  the  plaintiff  to  those 
of  the   reference.    Chittenden  t.    Walker, 

691 

BAIL. 

1.  Perfecting  special  bail,  what  amounts  to. 
Statute^  XXV. 

2.  How  far  discharged   by  amendments  in 
record. 

A  declaration  in  scire  facias  on  a  recog- 
nisance of  bail  set  forth  the  condition, 
which  referred  to  a  plea  depending  at  the 
suit  of  the  plaintiffs  agunst  the  principal 
for  1200{.  lent,  12002.  paid,  1200{.  had  and 
received,  and  12002.  due  on  an  account  stat- 
ed ;  and  which  condition  was,  in  case  the 
principal  should  not  pay  the  damages  and 
costs  in  the  said  plea,  or  render  himself. 
The  declaration  then  alleged  that  the  plain- 
tiff declared  in  the  said  plea  on  the  four 
oaases  of  action  above  stated,  but  had  leave 
afterwards,  by  order  of  a  judge,  to  amend, 
and  did  amend  by  substituting  counts  for 
80002.  lent ;  the  same  paid  ;  the  same  had 
and  received ;  5002.  work  and  labour;  10002. 
for  interest ;  and  30002.  on  an  account  stat- 
ed: that  the  general  issue  and  statute  of 
limitations  were  pleaded,  and  the  plaintiffs 
had  a  verdict  for  21042.  in  the  whole  ;  but 
for  1«.  on  the  first  and  third  counts,  and  for 
10012.  on  the  second.  That  they  obtaiiied 
judgment  for  their  damages,  and  40f.  costs, 
and  2112.  costs  of  increase.  That  the  sums 
of  If.  and  that  of  10012.,  were  recovered  on 
the  promises  mentioned  in  the  reoogniianoe; 


and  that  no  part  of  these,  or  of  the  eoiti, 
had  been  paid,  nor  the  principal  reodend. 

The  defendants  pleaded,   in  rabitSMe, 
that  the  recognizance  was  entered  into  is 
an  action  commenced  by  original,  diffanst 
from  that  action  in  which  the  recovery  vu 
had.    That  the  plaintiffs  had  paid  a  flne  t» 
the  King  upon  an  original  writ  for  12MI, 
but  not  upon  any  writ  for  80002.    That  tbe 
order  for  amending  was  not  consentod  to  bj 
Ute  bafl,  nor  made  a  rule  of  Coori    Tlut, 
after  the  trial  of  the  cause,  npon  argomeiit 
of  a  ease  reserved,  the  Court,  without  eoo. 
sent  of  the  bsil,  gave  leave  to  the  phuatiflft 
to  amend  their  oontinuance  roll,  so  ai  to 
prevent  their  suit  firom  being  barred  by  the 
statute  of  limitations.    That  by  the  amend- 
ment additional  costs  were  incurred,  and  fte 
bail  were  subjected  to  an  undivided  smn  for 
costs  of  increase  on  aU  the  counts. 

Held,  that  the  declaration  in  scire  turn 
waa  good :  that  the  recovery  was  had  in  the 
plea  in  which  the  original  was  sued  oat, 
notwithstanding  the  amendment:  thateotb 
of  increase  form  no  integral  part  of  tbe        I 
subject-matter  of  a  suit,  being  awarded  seps- 
rately  by  the  Court;  and,  therefore,  that  the        i 
addition  to  the  responsibility  of  the  baQ,  in        I 
respect  of  these  costs,  was  no  ground  of  dis- 
charge  for  them;  their  remedy,  if  aggrieved, 
being  by  application  to  the  Court ;  and  that        ' 
the  other  objections  raised  by  the  pleas  were        i 
not  maintainable.      Tawlor  v.    Ififih'mot.        | 

7M 
8.  Taking  out  of  Court  money  deposited  in 

lieuofbuL    S^uUpXXV.  > 

4.  Bailbond. 
(1.)  Proceedings  upon. 

When  the  defendant  has  been  arreited 
and  given  bail  to  tbe  sheriff;  the  plaintiff 
may  declare  de  bene  esse,  at  the  expintiMi 
of  eight  days  from  the  arrest,  or  at  any  ttme 
after,  before  special  bail  is  perfected,  and, 
therefore,  if,  without  declaring,  he  take  as 
assignment  of  the  bail  bond,  and  prooeed 
upon  it»  and  such  proceedings  be  stayed 
upon  special  bail  justifying,  the  bail  bond 
will  not  be  ordered  to  stand  as  a  security. 

If  a  defendant,  on  being  arrested,  give  a 
b^  bond  to  the  sheriff,  he  cannot  after- 
wards, by  surrendering  to  the  sheriff;  vacate 
the  bond;  but  after  such  surrender,  and 
after  the  expiration  of  the  eight  days  from 
the  arrest,  if  special  bail  be  not  put  in,  pro- 
ceedings may  be  had  upon  the  bail  bond. 
ffodgeon  v.  Mee,  765 

{2.)  When  to  stand  as  a  security.    Ante, 

(3.)  Effect  of  surrender  on  bail  bond. 
Ante,  (1.) 

BAILEE. 

1.  What  amounts  to  a  conversion  by.    Tro- 
ver, 1. 

2.  Remedy  against^  for  money  represented  to 
be  lost.    JUeumpeit,  YL  2. 

BANKRUPT. 

1.  Depositions  taken  before    Commissioners, 
when  evidence.    Evidence,  H. 

2.  Criterion,  whether  cause  of  action  within 
St  6  Q.  4,  c.  16. 


(1.)  What  is.    Evidence,  XL 

,(2.)  By 

oeace,  IL 


(2.)  By  whom  to  be  determined.    Bvv- 
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Court 


BABON. 
See  Court  Baron, 


BARON  AND  FEME. 
Surrender  by  wife  of  eopyhold. 
Husband's  consent 

1.  Proof  of.     Copyholdtl. 

2.  How  it  may  be  shown.     Oopvhold,  1. 

3.  Oostom  as  to,  when  good.     Vopyhold,  L 

4.  Hosband's  interest     Copyhold,  1. 

BILL  OF  SXCHANQE. 

1.  Nodee  of  dishonour :  what  parties  may  take 
ftdvantaee  of. 

The  holder  of  a  bill  is  entided  to  arail 
himself  of  notice  of  dishonour  given  by  any 
par^  to  the  bilL 

Therefore,  an  indorsee,  who  has  indorsed 
orer,  and  is  not  the  holder  at  the  time  of 
the  matarity  and  dishonoor,  may  giro  notioe 
at  snoh  time  to  an  earlier  party,  and,  npon 
afterwards  taking  np  the  bill  and  suing  such 
party,  may  arail  himself  of  snoh  notioe. 
Chapman  T.  JTeane.  193 

2.  Want  of  consideration,  how  to  be  pleaded. 
PUading,  IV.  7.  (2.) 

BOND. 

1.  Condition   ol^   how   interpreted.      Condi- 
Hon,  I. 

2.  Bail  bond.    See  JSat'^  4. 

BRIBERT. 

1.  What  oonstitntes,  within  st  2  G.  3,  c.  U, 
a.  7. 

If  A.  give  money  to  B.  to  induce  B.  to 
Yote  for  a  candidate  at  an  election  for  a 
member  of  parliament  and  B.  agree  to  do  so 
in  consideration  of  the  gift,  A.  is  liable  to 
the  penalty  of  bOOL  for  corrupting  B.  to  vote, 
within  Stat  2  G.  2,  o.  24,  s.  7,  thoagh  B. 
BOTer  gives  the  vote.  A  jury  may  infer  the 
faet  of  the  agreement  ficom  circumstances, 
although  B.,  who  is  a  witness,  does  not  state 
that  he  ever  intended  to  vote. 

Where,  in  such  a  ease,  A.'s  counsel  and 
the  judge,  at  the  trial  of  an  action  against 
A.  for  the  penalty,  put  the  question  merely 
on  the  credibility  ef  the  evidence,  and  the 
jury  found  against  A.,  the  Court  refused  to 
grant  a  new  trial  on  the  ground  that  the 
judge  should  have  desired  the  Jury  to  say, 
whether  B.  ever  intended  to  give  the  vote. 

Per  Patteson  and  Coleridge,  Js.,  if  in  faotB. 
never  did  so  intend,  A.'s  offence  was  complete 
by  his  giving  the  money  for  the  purpose  of 
inducing  B.  to  vote,  and  by  B.'s  professedly 
aocepting  it  on  these  terms.  Hwhw  v. 
Faute^.  61 

2.  What  evidence  of  corrupt  agreement  neces- 
sary. Ante,  1. 

BRIDGE. 
1.  What  constitutes  a  bridge. 

If  a  judge  at  Nisi  Pritts,  being  pressed  to 
say  whether,  upon  the  evidence  before  him, 
a  particular  straotore  comes  within  the  des- 
cription of  a  bridge,  gives  his  opinion  on  that 
point  M  npon  a  question  of  fact  the  alleged 
inaccuracy  of  such  opinion  is  no  ground  for 
moving  to  set  aside  the  verdict  on  account 
of  misdirection. 

Upon  a  question,  whether  a  particular 
structure  be  a  bridge  or  a  culvert  the  fact  of 
its  being  without  parapets  is  not  decisive. 

Nor  the  fact  that  it  is  built  over  water 


flowing  in  a  channel  between  banks ;  though 
nothing  can  be  a  bridge  which  is  not  built 
over  such  a  flow  of  water.    Btx  v.  Whitney. 

69 

2.  Who  is  indictable,  ratione  tenursa,  for  non- 
'1      repair.    In/anL 

CAERNARVON. 
Constable  of.    Exercise  of  office  of  mayor  by, 
before  being  sworn.     Oath,  1. 

CANAL  ACT. 
Rating  under.    StattUe,  XLII. 

CAPIAS  AD  SATISFACIENDUM. 

What  facts  must  be  stated  in  it    Sheriff,  4. 

CASE. 

See  l^cial  CoMt. 

CERTIFICATE. 

1.  Of  Judge,  as  to  costs. 

(1.)  Under  stat  43  Elis.  e.  6,  s.  2.    Cotla, 

8.  (1.) 
(2.)  Under  stat  22  k  28  Car.  2,  c.  9.    CotU, 

3.  (2.) 
(8.)  Under  stat  8  ft  4  W.  4,  c.  42.    Exttn^ 

tor,  1.  (1.) 

2.  Of  Speaker,  for  costs  on  election  petition, 
when  enforced.     Parliament,  2.  (1.) 

CHURCHWARDEN. 
Mandamus  to    official  to   swear  in.     Jfaa- 
damme,  I.  8. 

COLLECTOR. 
Of  land-tax,  right  to  call  in  aid  constable. 
ConatahU,%, 

COMBOTMENT. 
Power  of,  by  justices,  under  st  5  G.  4,  c.  18, 
8.  2.    StaiuU,  XXL 

COMMITTEE. 
Of  House  of  Commons. 

1.  Right  of  petitioner  to  be  present  at  Peur- 
liament,  2.  (1.) 

2.  Enforcing  attendance  of  prisoner.     Par- 
liament, 2.  (2.) 

COMPENSATION. 
Under  railway  act  who  entitled  to.     £^ 
tale,  XL. 

CONDITION. 
I.  In  bond,  coDstruction  of. 

By  the  condition  of  a  bond  for  payment 
of  400f.  it  was  recited,  that  the  obligor  was 
about  to  marry  £.  E.,  linen  draper,  and 
thereby  to  become  possessed  of  a  stock  in 
trade,  now  hers,  and  that  in  consideration 
thereof  it  was  agreed  that  he  should  exe- 
cute a  bond  to  the  obligee  to  pay  to  the  chil- 
dren  of  B.  E.  by  her  late  husband  ZOOL, 
within  twelve  months  next  after  E.  E.'s 
death,  in  the  event  thereinafter  specified : 
and  the  condition,  therefore,  was,  that  if  S., 
the  obligor,  shall  within  twelve  months  next 
after  the  decease  of  K  E.,  pay  to  her  child 
or  children,.  Ac.  300^,  **  if  upon  an  oocount 
of  the  stock  in  trade  and  effects  in  the  linen- 
drapery  business,  if  then  carried  on  by  the 
said  S.,"  the  same  "shall  amount  to  the  sum 
of  400/.,  but  in  case,  upon  such  account  to  be 
taken  as  aforesaid,  the  said  stock  in  trade 
and  effects  shall  amount  to  less  than  that 
sum,  then  if  the  said  S."  shall  pay  to  the 
child  or  children,  Ac.  120L  within  twelve 
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monthe  next  after  the  decease  of  E.  E.,  the 
said  obligation  shall  be  yoid,  Ao.  Plea,  that 
E.  E.  died,  and  that,  before  her  death,  and 
ever  unce,  S.  had  ceased  to  carry  on  the 
business,  and  that  he  had  not»  at  or  since 
the  time  of  her  death,  any  stoek  in  trade, 
Ac.  Replication,  ttat  at  the  end  of  twelre 
months  from  B.  E.'s  decease,  there  wem,  and 
still  are,  children  of  B,  B.  by  her  late  hus- 
band liring : 

Held,  on  demurrer,  that,  as  the  reeited 
agreement  wa«  to  pay  in  the  event  after 
speoifledy  and  the  eondUion  was  to  pay  3002. 
or  1202.  according  to  an  account  to  be  taken 
of  the  business,  «/  then  carried  on,  tiie  obli- 
gor might  discharge  hknself  by  pleading 
that  he  had  disoontlimed  the  business.  Bet- 
uncky,  SunndeUe,  868 

2.  Precedent^  wfaait  is. 

A  policy  of  assuranee  on  a  efaip,  oomtain* 
ad,  at  the  fbot  of  it,  a  eandifeion  (among 
others)  that  all  ships  were  to  be  Inepeeted 
and  approTf  d  of  by  a  majority  of  the  com- 
mittee of  the  insurers  before  admission; 
that  all  shipe  slioild  be  well  found,  Ac,,  and 
otherwise  in  a  seaworthy  state,  as  to  the 
ooaaittae  or  their  iiifpeetor  shoald,  from 
time  to  time,  seem  psoper;  thai  yeiMls 
should  have  a  oertain  speoifled  quantity  of 
rope  or  chain  cable  according  to  their  seve- 
ral builSiens,  **  and  aR  chain  cables  to  be 
properly  tested ;"  ships  to  be  subject  to  sur- 
vey by  the  coumiitlee  or  their  inspector  at 
specified  times :  and,  in  case  of  non-com- 
pliance  with  orders  to  repair,  made  by  the 
committee  or  the  inspector,  the  parties  neg- 
lecting to  be  uninsat ed. 

An  action  was  brought  on  the  poKoy^  and 
for  money  had  and  received  and  on  an  ac- 
count stated:  and  money  was  paid  into 
Ocurt  on  two  counts,  one  of  which  was  on 
the  policy,  averring  generally  a  perfonasaiioe 
by  the  plaintiff  of  all  things  In  the  policy 
contained  to  be  performed  on  his  part,  and 
a  oompUanee  with  all  the  conditions,  Ac. 
thereby  referred  to,  and  thereto  sol^ined. 
Held, 

(1.)  That  the  testing  of  the  chain  cable 
was  not  by  itself  a  condition  precedent,  but 
only  a  direction  to  the  committee. 

(2.)  That,  if  it  had  been  a  condition  pre- 
cedent, the  non-performance  was  in  the 
nature  of  unseaworthiness,  and  was  a  ques- 
tion for  the  Jury;  and  that  the  payment  of 
money  into  Court  waived  any  objection  as  to 
the  non-performance.  HarrUon  v.  DougUu, 
396.  (See  remainder  of  placitum,  Payment 
into  Court 

CONDITIONAL  LIMITATION. 
Who  is,  and  how  affected  by  recovery.    De- 

OtM,3. 

CONSIDERATION. 
Want  of,  how  to  be  pleaded.    PUading,  IV. 
7.  (2.) 

OONSTABLB. 

1.  Liability  to  serve  office. 

H.  occupied  a  warehouse  in  Manchester, 
within  the  jurisdiction  of  the  court  leet, 
where  he  carried  on  his  business,  but  did  not 
reside ;  and  he  usually  lodged  and  boarded 
in  Manchester  from  Monday  till  Saturday. 
He  had  also   premises  in  Haslingden,  in 
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which  township  he  slept  when  not  at  Man- 
Chester ;  and  be  did  suit  and  service  to  the 
court  leet  of  Haslingden :  Heid,  by  Lord 
Denman,  C.  J.  and  Littledale,  J.,  sad, 
semble,  per  Patteson  and  Williams,  Ja.,  that 
H.  was  liable  to  be  appointed  a  eonsUUe  «f 
the  Manchester  leet 

In  1808  fines  of  lOOL  had  been  impesid 
(and  submitted  to)  for  refusing  the  offiee  of 
constable  in  Manchester,  the  parties  fined 
not  claiming  exemption ;  eineothat  time  ths 
duties  of  the  ofilee  had  greatly  iaeraassd, 
and  the  number  of  resiants  quaUied  to  sar* 
had  dimiBlshe4 ;  and  it  waa  awom  that  dif- 
fieuHy  waa  ezpeoted  in  proonring  peraoas  to 
serve,  unless  oonsiderable  fines  were  impos- 
ed for  revising :  Held  thai,  under  these  eir- 
cumstanieea,  a  fine  of  SOOi  on  a  person  merely 
reftising  to  Mrre  by  reaaon  of  an  aUoged 
esemptiont  was  azeeasiva.    Be*  v.  }Me$. 

2.  Befiualtosarveoftee:  fine.    Ante,  L 

3.  Bight  of  land-tax  coUeotor  lo  call  in  aid. 

A  eoUaeter  of  the  land-tax  is  not  entifK 
either  undfl|  the  provisiona  of  atat.  38  Q.  3, 
0.  5,  8. 17,  or  under  his  general  authority,  to 
take  a  constable  with  him  into  the  hoiue  of 
a  person  frem  whom  he  is  demanding 
ment  of  the  arrear  of  the  land-tax. 
he  has  reasonaUe  ground  (from  past  or 
present  oircumstaaees)  to  apprehend  vio- 
lence from  such  person,  he  may  call  in  eon- 
stables  to  assist  in  keeping  the  peace,  and 
such  constables  are  justified  in  stsijrinf 
while  the  collector  remains  to  be  paid,  at 
long  as  there  is  reason  to  expect  violent: 
and.  If  the  owner  of  the  house  use  violenco 
to  remove  (hem,  he  is  indictable  for  ajMoIt- 
ing  a  peace-officer  in  the  exeoution  of  bie 
duty.    Rex  v.  CflarlL  2S7 

4.  Of  Caernarvon ;  exercise  of  offiee  by.  See 
Oath,  1. 

OONTINOBNCT. 

In  devise,  efibct  of,  in  shifting  estate.  Ik- 
ffiee,  8. 

CONTRACT. 

What  representation  sufficient  evideaee,  of 
character  in  which  party  acts.  Priwifol 
and  Agent,  1. 

OONYBRSION. 

]ji  trover.    See  Trover,  1. 

CONVICTION. 
For  unlawfhl  detainer,  what  it  must  state.  Ik- 
tainer, 

COPYHOLD.  * 

Surrender  by  feme  aovart. 

Husband's  consent 

1.  How  it  may  be  expressed. 

(1.)  A  verdict  was  taken  for  plaintif  ia 
ctjectment,  subject  to  a  special  ease,  which 
sUted  that  it  was  "  the  custom  in  th« 
manor^'  in  which  the  premises  in  qnestioB, 
being  copyhold  lands,  were,  that  where  a 
copyholder,  being  a  feme  covert,  suireoder 
ed,  if  the  husband  consented  to  the  sorrca- 
der,  such  consent  should  be  expressed  in  the 
surrender  and  admission ;  and  that  witboot 
his  consent  the  surrender  was  inoperatire. 
Qumre,  whether  upon  this  it  mast  be  under- 
stood that,  if  the  husband  were  shown  to 
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in  flMly  but  inofa  oomont 
«M  not  ezproMed  in*tfat  wamtidvg,  the  sur- 
BHBderwM  iaopemthre. 

(S.)  Th*  aogitm  a*  nmdsnlood  would  not 
h«  bad  m  lAw. 

(3.)  The  OonttTeftiMd  to  unoDd  the  obm, 
■t  the  inBluee  of  pkintif  •lone,  by  the 
Jndgo's  not«,  lo  m  to  limit  it  to  s  mere 
alatomont  tbat  the  oemvoa  praetioa  wm  to 
entw  tbe  ooHoat  in  tbe  evtoodor  and  nd- 
mlHioo. 

(4.)  SnppoiiBi^  mob  an  ontiy  indisponsa- 
btey  tiie  Court,  np«n  a  «aae  stated,  will  not, 
in  defanlt  of  oTidenoo,  asanne  tbe  fkot  of 
fte  eonsent,  in  order  to  prerent  tbe  surren- 
4at  fnm  hdng  faiYalidslod,  aa  agafawt  a 
fHElgr  diipnt&ig  tfao  oAoa«7  of  the  ovfrondar 
and  claiming  as  heir  to  the  wifek 

(5.)  Nor  will  the  Court  so  asBome,  upon 
proof  that  the  hmband  had  joined  in  a  pre- 
vioBS  snrrondor  of  tbe  eopjfaoUs  to  tbe  nse 
of  a  stranger  for  the  wife's  life,  and  waa  not 
entitled  to  oarteajr,  that  be  waa  present  in 
the  court  at  which  the  imrrender  in  question 
took  pUa&^  that  the  entiy  of  tho  surrender 
in  the  oowrt-roU  was  iaoomploto,  but  oob- 
tained  no  entry  of  the  consent ;  and  that  the 
tnrrenderee  waa  adwlttod»  bast  did  not  take 


the  two,  olaiming  under  tbe  entail,  that  the 
basband  had  no  interest  at  the  dme  of  th0 
surrender. 

(IS.)  Semble,  that  It  would  be  such  prima 
fboio  jwoof  as  against  the  husband.  I>oe 
40m.  SheUon  y.  Shelion,  206 

2.  When  necessary.    Ante,  1. 

3.  When  Oonrt  win  assume  eensent    Ante,  1. 
i.  When  jury  may  InCsr  oonsent    Ante,  1. 

6.  Want  of,  who   may   take    advantago  of. 
Ante,  1. 

6.  Custom  as  to,  when  good.   Ante,  1. 

7.  Who  may  appear  for  him.    Ante,  1. 

8.  What  iatereflt  be  must  bare.    Ante,  1. 

9.  What  euffloient  proof  of  his  interest. 

(1.)  As  against  others.    Ante,  1. 
*     (2.)  As  againat  bimsoUl    Ante,  1. 

COPYRI€hHT. 
Wbainoaessary  for  seeoring.    Suuuf,  XIV. 


<ft.)  And  aeable,  tbat  a  jniy  otagbt  not  so 
to  aisiimo,  on  thsso  faota  alono. 

(7.)  The  objeotion  to  the  want  of  oonsont, 
or  to  its  not  being  ezpressad  in  the  sarren- 
dor  and  admission,  may  bo  taken  by  a  party 
a|ai'T*"g  as  heir  to  the  wife, 

(8.)  The  statement,  in  tbe  oaso»  of  tbe 
naoosaity  of  the  hnsbaad'a  eonsenl^  oanaot 
be  nndorstood  to  apply  to  oases  only  where 
be  baa  an  intorost  at  the  time  of  the  awxen- 
4er. 

(9.)  A  surrender  exprosaed  thai  8.  "eaae 
by  W«  H,  and  &.  J.  his  assignees  duly  ap- 
pioiatod."  Hold  to  be  no  proo^  against  a 
narty  disputing  the  mnrendor,  that  8.  bad 
been  g  bankrupt,  nor  of  W.  H,  and  K.  J. 
hanng  been  aothoriaed  by  turn  to  appear. 

(10.)  A  suMttder  so  ospressed  does  not 
aaAwfy  a  custom,  that  a  swrender  may  bo 
flsade  by  attorney  dnly  appointed,  and  diat, 
when  a  surrender  it  so  made,  it  ia  to  be 
mentioned  in  the  surrender  that  it  waa  made 
IqF  attorooy  da^  appointed. 

(11.)  By  adeed  of  Jannary  179^  reeltiBg 
8.'a  bankraptey,  and  tbe  oonyeyanoe  nnder 
it  of  land,  belonging  to  S.,  to  T.  W.,  T.  W. 
ooBFcyod  to  B.  for  tbe  purpose  of  making  a 
tenant  to  the  praeoipo.  B«  was  no  par^  to 
this  deed ;  but  be,  in  Fobraary,  1796,  by 
deed  not  referring  expressly  to  tbe  baak- 
cnptey  or  the  prsTioua  deed,  oon¥oyod  the 
lands  to  a  tenant  to  tbeprsBoipe,  and  doelar> 
•d  tbe  uses  of  tbe  rooorory  to  be  to  bis 
•other  for  life,  remainder  to  himself  in  foe : 
the  parties  to  the  intended  roooFOiy,  named 
in  this  deed,  were  tbe  same  as  those  men- 
tioned in  the  preceding:  Held,  that  B.,  in  a 
aait  respecting  other  land,  was  not  estopped 
from  disputing  S.'s  bankroptey. 

(12.)  If  the  husband  of  a  woman  who,  in 
1796»  baa  a  roreisionaiy  estate  tail  in  oopy- 
bold  lands  in  which  there  is  no  curteey,  be 
proved  to  have  been  a  bankrupt  in  1706,  and 
tbe  wiils's  estate  tail  afterwards  vest  in  pos- 
session, and  she  Burrender  it  in  1803,  this  is 
90t  prUna  fnoie  proof,  as  agpunat  tbe  sen  of 
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1.  Of  award,   bow   determined. 
A8. 

2.  Ofpro8ee«tion,howiefiO¥eraUe. 
Hon,  2. 

8.  Jsdge^s  eortSiicate. 

(1.)  Under  stat.  43  Elii.  o.  6,  a.  2. 

To  a  declaration  in  trespass  for  asaanHing 
and  beating  plaintiff,  imprisoning  him  for  a 
long  time,  and  during  that  time  tearhig  his 
tf  otnos,  defendant  pleaded  the  general  issne, 
and,  as  to  the  assaaUing,  beating,  and  tear- 
ing  the  clothes,  a  justification.  Plaintiff 
replied,  that  the  detontion  was  longer,  and 
the  other  trespasses  oommitted  with  more 
Tiolence,  than  was  necessary  for  the  pur* 
poses  alleged  in  tbe  plea.  Isioe  was  joined 
thereupon,  and  on  this  and  tbe  general  issne 
ptaintftff  had  a  verdict  for  one  sbilUng.  The 
Judge  certified  to  deprive  of  costs  under  stat. 
48  Ella.  c.  6,  a.  2,  and  did  not  certify  under 
stat  22  A  23  Car.  2,  c.  9,  s.  136,  that  a  bat- 
tery was  proTod :  Held,    v. 

[1.]  That  as  the  action  appeared  to  be  for 
a  battery,  the  Judge  oould  not  oertify  under 
stat43EIis. 

[2.]  That  the  battery  was  admitted  on  the 
record,  and  therefore  the  plaintiff  was  enti- 
tled to  full  costs  without  a  certificate  under 
stat  22  A  23  Car.  2,  c.  9.  Bone  v.  Daw.  711. 
(2.)  Under  stak  29  A  23  Gar.  2,  a.  9.  See 
Ante,  (1.) 

(8.)  Under  sUt  3  A  4  W.  4,  o.  42,  bow  for 
final.    Exeeut4>r,  1.  (1.) 

4.  Under  stat  43  G.  3,  o.  46,  s.  8.  How 
amount  of  verdiet  may  be  shown.  Prwittee, 
XXIV.  2. 

5.  Of  amending  entry  of  judgment  on  record, 
who  to  pay.    Praetitm,  L  2.  (1.) 

6.  Increased  costs  caused  by  amendflMOts, 
lUbilityofbaUtow    Bail,  2. 

7.  Right  of  set-oii;  by  different  partiee  to 
action. 

L.  sued  K.  and  &.  in  trespass ;  they  sever- 
ed in  their  defences,  and  appeared  by  diffisr- 
ent  counsel  and  attorneys :  tbe  verdict  was 
for  L.  against  K.,  and  for  B.  against  U : 
Held,  that  B.'s  costs  were  to  be  set  off 
against  the  damages  and  costs  recovered  by 
L.  against  K.,  and  that  the  lien  of  L.'s  attor- 
ney upon  such  damages  and  costs  was  so  for 
defeated.  Lwe  v.  Beffitt,  707. 
S.  Lien  of  attorney  on  damages  and  aesta  le- 
ooverod.   Aata»7. 
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9.  Payment  of,  by  ezeeaUn.    Executor,  1. 

10.  Security  for. 

(1)  When  it  may  be  obtained. 

[1]  In  an  action  brought  upon  a  bond,  in 
the  name  of  an  obligee  resident  abroad,  for 
the  benefit  of  an  assignee  in  this  eonntry, 
the  defendant  may  claim  seenrity  for  coats 
from  the  nominal  plaintiff:  the  assignee's 
written  undertaking  is  not  sufficient  Toude 
▼.  Toude.  811 

[3]  Since  the  rule  Hil.  2  W.  4.  I.  98,  a 
defendant  may,  before  issue  joined,  move  to 
stay  proceedings  till  security  for  costs  be 
^ren,  on  account  of  the  plaintiff's  residence 
abroad,  though  he  has  pleaded  after  know- 
ledge of  that  fact 

Held  so,  where  plaintiff  gare  notice  of  ac- 
tion, describing  himself  as  resident  abroad, 
April  10th,  serred  process  May  12th,  declar- 
ed May  23d,  and  received  plea  May  27th, 
and  the  motion  waa  made  May  SOth. 

Where  no  application  has  been  made  to 
the  plaintiff  for  security  before  moving,  the 
Court,  in  granting  such  rule,  will  oblige  the 
defendant  to  pay  the  eosts  of  the  motion. 
Fletcher  r.  Lew,  661 

(2)  Who  to  pay  costs  of  application. 
Ante,  10.  (1.)  [2.] 

11.  On  election  petition,  under  stai  9  Q.  4,  o. 
22. 

(1.)  When  taxable.    Parliament,  2.  (1.) 
(2.)  Speaker's  certificate  for,  when  it  wUl  be 
enforced.    Parliament,  2.  (1.) 

COUNTY. 

Accounts,  allowance  of.    Sate,  1. 

COURT  OF  ASSIZB. 

Power  to  grant  expenses  of  proieention.    Pro- 
•eeution,  2. 

COURT  BARON. 

Appointment  of  officers,  how  to   be  made. 
Manor,  1. 

COURT,  ECCLESIASTICAL. 
See  EocLKSiAsncAX.  Coubt. 

COURT,  INFERIOR. 

See  Ikfbrior  Coubt. 

COURT  OF  KINO'S  BENCH. 

Authority  to  reriew  Judge's  order.    Executor, 

1.  (1.) 

COURT  LEBT. 

1.  Time  for  holding.    Mandamue,  L  1. 

2.  Appointment  of  constable.     Conetable,  L 

COVENANT. 
L  When  joint 

By  indenture  of  lease,  reciting  that  L.  had 
agreed  to  take  premises  of  C,  and  that  it 
had  also  been  agreed  that  R.  should  enter 
into  the  covenant  after-mentioned  for  eeeur^ 
ing  payment  of  the  rent,  it  was  witnessed 
that  in  consideration  of  the  covenante  after- 
nentioned  on  the  part  of  C.  to  be  performed, 
and  particularly  of  the  covenant  thereinafter 
entered  into  by  R.,  the  said  C,  at  the  re- 
quest of  R.,  demised  to  L.,  Ac  And  L.  and 
R.  covenanted  to  C.  that  they  would  pay 
him  the  rent  on  the  appointed  days :  and 
fwriker,  that  L.,  his  executors,  Ac,  should 
and  would  keep  the  premises   in  repair. 


There  were  oUier  ooveiiaiits  similsifyftiaei 
to  this  lasty  for  mattei%  to  be  perforned  by 
L.,  and  a  proviso  for  re-entry  if  the  ml 
should  be  in  arrear,  or  ^  L.,  his  ezeeotm, 
Ac,  should  not  perform  the  oovenanis  in  the 
indenture  contained,  on  his  and  their  pert 
to  be  performed :  and  there  was  a  eoveniat 
by  C.  to  L.  for  quiet  ei^oyment^  L.,  his  sx> 
ecutors,  Ac,  paying  the  rent  and  perfom- 
ing  the  covenants  in  the  indenture  befon 
contained : 

Held,  that  R.  wis  Joinay  bound  with  L 
by  the  covenant  to  repair,  as  well  si  the 
covenant  to  pay  rent     Copland  v.  Xcnorfe. 

m 

2.  How  far  covenanting  party  eftopped  frm 
afterwards  denying  truth  of  ailegatUnt 
Evidence,  IV.  1. 

CUSTOM. 
1.  As  to  suirender  of  copyhold  by  feme  ce- 


(1.)  How  construed.     Copyhold,  1. 
(2)  When  good.     Copyhold,  1. 
2.  Of  appointing  officers  in  manor  court,  bow 
far  it  legalises  subsequent  appointntenti. 
Manor,  1. 
8.  To  take  profits  in  alieno  sole 

(1.)  To  an  action  of  trespass  for  taUng 
away  sand  from  the  plaintiff's  dose,  it  wsi 
pleaded,  that  the  close  was  oontiguoas  to 
the  sea  shore,  in  Cornwall ;  that  the  sud 
had/rom  tiwu  to  timte,  before  the  times^  A«^ 
drifted  and  been  carried  bj  the  wind  frosi 
the  sea-shore  upon  the  said  close,  and  bew 
there  deposited ;  that  in  the  parish  of  B. 
there  was  a  enstom  for  all  the  inhabitssti 
for  the  time  being,  occupying  lands  in  B^ 
to  enter  the  close  at  seasonable  times,  sad 
take  therefrom  reasonable  quantities  of  sD 
sneh  sand  as  had  so  drifted,  Ac,  for  the  per- 
pose  of  manuring  the  lands  in  their  occupa- 
tion in  the  said  eounty;  and  the  defendaat 
justified  as  an  inhabitant  and  occupier,  Ae.: 

Held,  a  bad  plea;  first,  because  the  alle- 
gation of  a  custom  was  too  vague ;  secoodlj, 
beeanse  the  supposed  custom  was  aft  all 
events  void,  inasmuch  as  the  sand,  wbei 
drifted  upon  a  close,  became  part  of  it,  and 
the  daim  therefore  was  to  taike  a  profit  ia 
alieno  sole 

^2.)  Issue  being  Joined  on  a  plea  of  pie- 

iption,  pleaded  to  a  declaration  for  tret- 
pass  in  O.,  if  the  plaintiiF's  witness  be  asked, 
in  cross-examination,  questions  respecting 
the  user  in  other  places  than  G.,  and  provs 
such  user,  the  plaintiff  in  re-examinatioB 
may  shew  an  interruption  of  the  user  ia 
such  other  places. 

(3)  If  such  witness,  on  croes-examinatieD, 
voluntarily  depose  to  such  user,  in  answer 
to  a  question  not  relating  to  it,  the  plaintiff 
may  still  re-examine  as  above,  unless  tb« 
defendant  apply  to  have  such  volnntaiy 
answer  struck  out  of  the  Judge's  notes. 

(4.)  Quare,  whether  there  can  exist  con- 
temporaneously, in  respect  to  the  same  land, 
a  prescription  and  a  custom,  entitling  to  tks 
same  easement,  Ac  ? 

(6.)  Evidence  which  shews  such  a  custom 
is  not  evidence  of  such  a  prescription,  sad 
vice  versa. 

(6.)  In  trespass  quare  elausum  fregi^  de- 
fendant justified  in  several  pleas  alleging 
non-existing  'grants,  by  A.,  B.,  and  G.  re- 
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*ipe«tiTel7»  being  seised  in  fee  of  the  loous  in 
quo,  of  profits  ^  prendre  therein,  to  seyeral 
parties  respectively  seised  in  fee  of  other 
land,  occupiers,  Ac,  in  respect  thereof.  The 
replication  traversed  the  several  grants,  bat 
not  the  estate  of  any  grantor  or  grantee. 
The  only  evidence  was  of  immemorial  user 
by  occupiers  of  the  lands  last  mentioned: 
Held,  that  this  did  not  snpport  any  of  the 
pleas. 

(7.)  80  if  the  fl9BB  be  of  grants  by  per- 
sons seised  in  fee,  to  all  the  inhabitants  of  a 
parish,  or  county,  and  the  grants  only  be 
tativersed,  and  there  be  evidence  only  of  im- 
memorial user  by  the  inhabitants. 

(8.)  On  a  plea  that  A.  seised  in  fee  granted 
a  profit  k  prendre  in  his  close  to  B.,  in  re- 
■pect'of  land  of  which  B.  was  seised  in  fee, 
if  issue  be  joined  only  on  the  grant :  Quaere, 
whether  the  plaintiff  be  estopped  from  dis- 
puting the  seisin  of  A.. and  B.  ?  Slewitt  v. 
Tregonning,  664 

4.  How  far  prescription  and  custom  can  exist 
together.    Ante,  3. 

6.  Evidence  of.    Ante,  3. 

6.  How  custom  to  be  pleaded.    Ant«,  3. 

DEED. 
1.  Party  to,  how  far  bound  by  allegations  in 

it.    EHoppel,  1.  (2);  Eviden4i€,  IV. 
8.  Stamp  on.    8t9  S^amp. 

DEMAND. 
1.  yHkit    constitutes   demand   and    refusal 

Jfandamas,  IL  1 ;  Bate,  1,  (1,) 
3.  Object  of,  when  to  be  stated.    Mandamw, 
IL  1,  (2). 

DETAIKEB. 
Proeeedings  on  forcible  detainer. 

A  conviction  for  an  unlawfixl  detainer  is 
bad,  if  it  only  state  that  the  prosecutor  com- 

?)Iained  to  the  justices  of  an  entry  and  un- 
awful  expulsion  and  forcible  detainer,  and 
that  they  personally  came  and  found  the  de- 
fendant forcibly  detaining  the  premises, 
whereupon  they  convict  him,  Ac.  For  the 
justices  cannot  know,  by  their  view,  without 
evidence,  that  the  detainer  was  unlawful, 
or  that  there  had  been  an  unlawful  entry. 

Bemble,  per  Lord  Denman,  0.  J.,  that  the 
eonvietion  should  set  out  the  facts  from 
which  the  unlawfblness  of  the  detainer  is 
inferred. 

Semble,  that  such  eonvietion  ought  to 
■hew  that  the  defendant  was  summoned,  or 
had  otherwise  an  opportuni^  to  defend  him- 
self. 

At  the  time  of  the  abore  conviction,  the 
defendant  tendered  to  the  justices  a  traverse 
of  the  force  complained  of;  and,  a  few  days 
after,  an  inquisition  was  held  before  the 
magistrates  for  the  purpose  of  trying  the  al- 
leged force  by  a  jury,  who,  after  hearing 
evidence  adduced  by  both  parties,  found 
the  defendant  guilty;  and  the  magistrates 
then  gave  restitution.  A  return  was  made 
to  this  Court,  on  eertiorari,  of  the  conviction 
and  inquisition.  The  latter  was  entitled  an 
inquisition  indented  and  taken,  Ac.,  by  the 
oaths  of  twelve,  Ae^  before,  Ac,  who  say, 
upon  their  oaths  aforesaid,  that,  Ae. :  stating 
anunlawftd  entry  and  detainer,  but  not  reoit- 
ingany  complaint  made  by  the  proseeutors. 

Held,  that  the  inquisition  was  founded  on 
the  conviction,  and  could  not  be  sustained, 
the  eonvietion  being  void :  and  that  the  in- 
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quisition,  even  if  looked  at  alone,  was  bad, 
as  it  did  not  state  any  complaint,  nor  by 
what  authority  the  jury  was  summoned. 

Held,  further,  that  the  Court  was  bound 
to  award  a  re-restitution,  as  a  consequence 
of  quashing  the  conviction,  without  inquir- 
ing into  the  legal  or  equitable  claims  of  the 
respective  parties. 

The  proceedings  being  returned  by  cer- 
tiorari, and  the  conviction  being,  upon  a 
concilium  and  argument,  pronounced  bad, 
the  Court  would  not,  as  a  consequence  of 
that  judgment,  quash  the  inquisition  also, 
but  heard  its  validity  separately  discussed 
on  motion.    Bex  v.  WiUon,  817 

DEVISE. 

1.  What  words  pass  an  estate  in  fee. 

Tenant  in  fee  simple  devised  land  to  his 
wife,  her  heirs  and  assigns,  for  ever,  "  with 
the  intention  that  she  may  enjoy  the  same 
during  her  life,  and  by  her  will  dispose  of 
the  same  as  she  thinks  proper."  Held,  that 
the  wife  took  a  fee;  though  in  a  later  part 
of  the  will,  the  devisor  limited  lands  in  fee 
by  using  the  words  '*  heirs  and  assigns  for 
ever,"  without  any  additional  words.  Doe 
dem.  Herbert  v.  Thomae.  123 

2.  What  words  create  an  estate  tail. 

Testator,  seised  in  fee  of  several  estates, 
devised  them  to  trustees  in  fee,  upon  trust 
.  to  permit  his  sons  and  daughters  respec- 
'  tively  and  severally  to  receive  the  rents  and 
profits  of  the  respective  estates;  with  a 
olause  for  preserving  contingent  remainders. 
And  flrom  and  imm^iately  after  the  decease 
of  any  of  his  said  children,  the  testator  de- 
vised the  esUte  limited  to  him  or  her  for  life 
unto  or  among  his  or  her  child  or  children 
living  at  his  or  her  decease,  for  their  natural 
lives  as  tenants  in  common,  but  with  equal 
benefit  of  survivorship  among  the  rest  of  the 
said  children  if  more  than  one,  and  any  one 
of  them  should  die  without  leaving  issue ; 
the  child  or  children  of  each  son  or  daughter 
taking  the  rents  and  profits  of  his  or  her 
parent's  estate  only. 

And  from  and  after  the  decease  of  all  the 
children  of  each  of  his  sons  and  daughters 
without  issue,  he  gave  the  estate  or  estates 
to  them  respectively  limited,  to  and  among 
all  the  issue  of  such  child  or  children  during 
their  lives  as  tenants  in  common,  and  to  de- 
scend in  like  manner  to  the  issue  of  his  said 
sons  and  daughters  respectively,  so  long  as 
there  should  be  any  stock  or  offspring  re- 
maining. 

And  for  defkalt  or  in  failure  of  issue  of 
any  of  his  said  sons  and  daughters,  he  de- 
vised the  estate  limited  to  him  or  her  dying 
without  issue,  to  the  survivors  of  his  sons 
and  daughters,  for  their  respective  lives,  as 
tenants  in  common ;  and  after  their  respec- 
tive deaths  to  the  children  of  the  survivors 
of  them  during  their  respective  lives  as  ten- 
ants in  common,  with  such  benefit  of  survi- 
Torship  as  aforesaid ;  and  after  the  decease 
of  all  of  them,  to  the  issue  of  such  children, 
in  like  manner  as  the  testator  had  devised 
the  original  estate  of  each  of  the  sons  and 
daughters. 

And  for  default  or  in  failure  of  issue  of  all 
his  sons  and  daughters  but  one,  he  devised 
all  the  estates  to  that  one  in  lee. 

Held  that,  under  this  devise,  a  son  of  the 
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testator  did  not  take,  an  immediate  estate 
tail  in  the  premises  devised  to  him,  but  an 
estate  for  life,  with  remainder  in  tail  to  his 
ohildren  as  tonants  in  common,  remainder 
to  himself  in  tail.  J)oe  cfem,  Oallini  y.  Oal- 
liui.  340 

8.  Proviso  for  shifting  estates,  how  eonstmed, 
and  when  barrable  by  reooverj. 

(1.)  Lands  were  devised  to  A.  for  life,  re- 
mainder to  his  first  and  other  sons  snoees- 
sively  in  tail  male;  remainder  to  B.,  A.'8 
younger  brother,  for  life;  remainder  to  B.'s 
first  and  other  sons  sucoessively  in  tail 
male ;  remainders  to  other  younger  brothers 
of  A.;  and  remainder^  to  their  sons  succes- 
sively in  tail  male ;  remainders  over.  The 
will  provided,  first,  that  every  person  who 
should  become  under  the  will  entitled  to 
possession  of  eertain  premises,  being  part  of 
lands  devised,  should  take  the  name,  ike.  of 
S.  in  a  certain  time;  and,  in  default  thereof 
(such  default  being  made  during  certain 
lives  in  being,  or  ^thin  twenty-one  yean 
after  the  survivor's  decease),  that  the  devise 
to  such  person  should  become  void,  and  the 
lands  should  go  to  the  person  next  in  re- 
mainder, as  if  the  person  msking  default 
were  dead,  if  tenant  for  life,  or  dead  with- 
out male  issue,  if  tenant  in  tail;  secondly, 
that  if  the  title  to  a  certain  earldom  should 
descend  upon  A.  or  any  of  hit  younger  bro- 
thers, or  any  of  his  or  their  sons  during  the 
life  of  A.  or  of  any  of  his  younger  bro- 
thers, or  within  twenty-one  years  after  the 
survivor's  decease,  tHe  estate  of  such  person, 
to  whom  the  title  should  come,  should  cease, 
and  the  lands  should  go  to  the  person  next 
in  remainder  expectant  upon  tiie  decease 
and  failure  of  issue  male  of  the  person  to 
whom  the  tiUe  should  come,  in  the  same 
manner  as  if  the  person  on  whom  the  titie 
descended  were  dead  without  issue,  such 
person  next  in  remainder  taking  Uie  name, 
Ac,  of  S.  as  aforesaid. 

Held,  first,  that  the  proviso  for  shifting 
the  estate  in  ease  of  the  descent  of  the  titie, 
was  not  confined  to  A.'s  esteto,  but  attached 
to  all  the  estates  created  by  the  will,  ae  they 
should  successively  vest  in  poMession. 

Secondly,  that  on  the  tide  descending  to 
any  tenant  for  life,  the  estetes  were  to  go, 
not  to  his  issue,  but  to  the  next  branch  of 
the  fiumily. 

A.,  being  in  possession,  a  common  reco- 
very was  suffered,  in  which  the  lands  were 
conveyed  (by  lease  and  release  by  A.  and 
his  eldest  son)  to  a  tenant  to  the  prsscipe, 
during  the  Joint  lives  of  such  tenant  and  A. ; 
and  A.'s  eldest  sen  was  vouched  ever,  but  A. 
was  not  vouched;  afterwards  the  titie  de- 
scended upon  A. 

Held,  first,  that  such  reeovery  destroyed 
all  remainders  expectent  upon  the  natural 
determination  of  the  estate  tail  of  A.'s  son, 
and  the  proviso  for  shifting  the  estetes  in 
the  event  of  the  title  desoendUng,  so  far  as  it 
was  attached  to  that  esteto  tell,  and  all  re- 
mainders or  subsequent  estetes  limited  to 
come  into  possession  on  the  descent  of  the 
titie  upon  A.'s  son,  grandson,  Ac. 

But,  secondly,  that  B.  was  entitied  to 
claim  by  virtae  of  the  proviso,  not  merely  as 
defeating  or  determining  the  estate  tell,  but 
as  oper&ng  antecedentiy  to  that  estete; 


and  that  such  anteoedeni  ehdm  was  not 
barred  by  the  recovery. 

While  A.  was  in  poesession,  B.  and  hii 
eldest  son,  by  deed  truly  reciting  the  facts* 
released  their  interest  to  trustees :  Admitted 
that,  this  being  a  release  of  a  possibility  to  a 
party  not  privy  in  the  estete,  and  the  whole 
truth  appearing  by  the  deed,  no  legal  inter- 
est  passed  either  by  way  of  conveyance  of 
interest  or  by  way  of  estoppel.  jDoe  dem. 
Zumley  v.  Earl  of  Seartwrovgk,  3 

(2.)  Lands  were  devised  to  B.  for  life ;  re- 
mainder to  trustees  to  preserve  contingent 
remainders:  remainder  to  R.'s  first  and 
other  sons  successively  in  tell  male:  re- 
mainder to  J.,  R.'s  younger  brother,  for  . 
life;  remainder  to  ^vstoes  to  preserve.  Me.; 
remainder  to  J.'s  first  and  other  sons  succee- 
sively  in  teU  male ;  remainder  to  F.,  another 
younger  brother  of  R. ;  remainder  to  trus- 
tees to  preserve,  Ac. ;  remainder  to  F/s  first 
and  other  sons  successively  in  tail  male :  re- 
mainders to  other  younger  brothers  of  R.; 
and  (after  remainders  to  preserve,  Ac.,)  re- 
mainders respectively  to  their  sons  suoeea- 
sively  in  tail  male :  remainders  over. 

The  will  conteined  two  provisoea. 

First)  that  every  person  or  persons  who^ 
by  virtae  of  the  will,  should  become  entitled 
to  certein  premises,  being  part  of  the  lands 
devised,  should,  within  two  years  after  be 
and  they  should  severally  become  so  enti- 
tied, take  upon  himself  and  themselves  the 
surname  of  S.,  jointiy  with  any  digni^  or 
titie  which  might  be  vested  in  him  or  them, 
and  quarter  the  arms  of  S.  with  his  or  their 
own  family  arms,  and  take  such  means  as 
might  be  requisite  to  enable  him  or  them  re- 
speotively  so  to  do ;  and,  in  case  any  such 
person  or  persons  should  reftise  or  neglect 
so  to  do,  then  the  limitation  to  him  or  tibem 
(such  neglect)  Ac,  being  made  during  the 
lives  of  IL  or  of  any  of  his  younger  brotiieFs, 
living  at  the  devisor's  decease,  or  within 
twenty-one  years  after  the  survivor's  de- 
eease)  should  cease,  determine,  and  become 
utterly  void ;  and  the  lands  should  imme- 
diately go  to  the  person  next  in  remainder 
under  the  wUl,  in  the  same  manner  as  if  such 
person  or  persons  so  negleeting,  Ac,  being 
tenant  or  tenante  for  life,  was  or  were  dead, 
or,  being  tenant  or  tenante  in  tul,  was  or 
were  dei^  without  issue  male,  without  pre- 
judice to  such  jointures,  portions,  terms,  Ac, 
as,  by  virtae  of  powers  afterwards  contained 
in  the  will,  should  have  been  limited,  Ac, 
before  such  cesser  or  determination  of  the 
estate  of  the  person  or  persons  so  negleet- 
ing, Ac. 

Secondly,  that,  if  the  titie  to  a  certain 
earldom  (which  was  the  only  dignity  or  titie 
shewn  to  exist  in  the  family)  should  descend 
to  any  of  them  the  said  &.,  J.,  F.,  Ac,  or  to 
any  of  their  sons  (within  any  of  the  lives, 
Ac,  as  before,)  then,  and  in  such  case,  and 
as  and  when  the  titie  should  come  to  him  or 
them,  the  estate  which  he  or  they  should 
then  be  entitied  to  in  the  lands,  under  or  by 
virtae  of  the  will,  should  cease,  determine, 
and  become  void ;  and  the  lands  should  im- 
mediately go  the  person  and  persons  who, 
under  the  limitations  aforesaid,  shoold  then 
be  next  in  remainder  expectant  on  tiie  de- 
cease and  failure  \>f  issue  male  of  the  person 


Isjoas. 
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to  vhom  the  title-  should  io  eome,  in  the 
Mune  memier  ea  such  person  or  persona  so 
in  remainder  would  take  the  same  bj  virtue 
of  the  will,  in  ease  he  or  they  to  whom  the 
title  should  oome  was  or  were  actually  dead 
without  issue ;  such  person  and  persons  so 
in  remainder  complying  with  the  first  pro- 
Tiso :  provided  that  any  such  cesser  of  the 
estate  of  the  person  or  persons  to  whom  the 
tiUe  should  oome  should  not  prejudice,  ^c. 
(as  before,  for  preserving  jointures,  Ac) 

The  title  descended  to  R.,  while  in  pos- 
•esBon  of  the  lands,  whexaopon  J.  took  poa^ 
session,  and  assumed  the  name  and  anns 
of  8. 

J.  being  in  possession,  a  common  reoorery 
was  aoilered,  in  whieh  tiie  lands  were  «on« 
▼eyed  (by  lease  and  release  by  J.  and  his 
eldest  son)  to  a  tenant  to  the  prsscipe  for  the 
joint  lives  of  such  tenant  and  J.,  and  J.'s 
eldest  son  was  vooehed  over,  but  J.  was  not 
Touched ;  and  the  uses  of  the  recovery  were 
declared  to  be  to  J.  for  life,  remainder  over. 

While  J.  was  in  possession,  F.  and  his 
eldest  son,  by  deed  truly  reeiting  the  Ikots, 
released  their  interest  to  trustees,  who  were 
strangers  in  interest,  habendum  to  and  to 
the  use  of  the  trustees  in  fee,  upon  such 
trusts  as  should  correspond  with  the  uses 
cmd  trusts  which  had  been  declared  of  the 
reoovery ;  and  F.  and  his  eldest  son  eove- 
nanted  with  the  trustees  that  they  had  not 
encumbered  or  impeached,  and  for  fur^er 


Afterwards  tihe  title  descended  to  J. 

F.  having  died,  and  his  eldest  son  ha^^g 
brought  ^ectment  against  J. :  Held, 

(i^suming,  firs^  tbat  tbe  second  proviso 
was  capable  of  operating  more  Uian  once, 
and  was  not  at  an  end  upon  the  descent  of 
the  title  to  R.: 

Assuming,  secondly,  that  the  proviso, 
upon  the  title  coming  to  a  tenant  for  life, 
determined  the  estate  both  of  such  tenant 
for  life  and  of  all  his  sons : 

Assuming,  thirdly,  that  the  plaintiff  iTas 
not  barred  or  estopped  by  the  release  to  the 
trustees,  or  by  the  above-mentioned  cove- 
nants:) 

That  the  second  proviso  created  no  new 
estate  on  the  descent  of  the  title ;  that  the 
lessor  of  the  plaintiff  could  claim  only  by 
Tirtne  of  ^e  limitation  expectant  upon  the 
estate  tail  of  J.'s  eldest  son ;  and  the  reco- 
Tery  defeated  such  a  limitaUon,  and  was 
therefore  a  bar  to  the  ejectment.  Earl  of 
Scarborough  v.  Doe  dent.  Savile,  269 

4.  On  what  obligations  of  devisor  devisee 
Uable. 

(1.)  B.,  as  surety  for  J.  became  party  to 
an  indenture  whereby  A.  leased  land  to  J., 
At  a  rent  payable  bv  J.,  for  a  term  deter- 
minable on  A/s  death ;  and  B.  and  J,  cove- 
nanted jointly  and  severally  for  themselves 
and  their  heirs  that  B.  and  J.,  or  one  of 
them,  or  their  heirs,  executors,  Ac,  should 
pay  the  rent  reserved,  and  also  a  further 
rent,  as  liquidated  damages,  if  the  land  were 
formed  contrary  to  the  covenants  of  the 
lease.  AAer  B/s  death,  rents  of  both  kinds 
became  due :  Held,  that  B.'s  devisees  were 
not  liable,  under  stat  3  A  4  W.  A  M.  6. 14, 
to  an  action  of  debt  fbr  any  of  the  sum  due. 
(3.)  In  the  above  action,  the  declaration 
stated  tbat»  during  the  term,  to  wit»  the  1st 


of  AngnsI,  laas,  B.  died,  and^mt  the  rents 
became  due  on  days  named,  which  appeared 
by  the  dates,  but  were  not  alleged,  to  be 
later  than  that  day.  Plea»  thU  B.  died 
before  any  part  ^  the  debt  became  due,  con- 
eluding  to  the  Court  On  special  demurrer 
to  the  plea,  for  not  traversing  or  denying, 
or  confessing  and  avoiding,  and  for  putting 
in  issue  matter  of  law :  Held,  that  if  the  de- 
claration did  not  shew  a  debt  in  B.'s  life- 
time, it  was  bad ;  and  that»  if  it  did,  the  plea 
traversed  it ;  and  that  the  condnsion  to  the 
Oonrti  if  had  at  all,  ebould  have  been  spe- 
cially objected  to  by  the  demurrer. 

(8.)  In  order  to  induce  the  Oourt  te  ex- 
empt an  executor,  who  has  failed  in  an 
action  brought  by  him  in  that  oharaoter, 
from  costs,  under  stttL  8  A  4  W.  4,  o.  42,  a. 
81,  it  is  not  soffioient  that  the  action  has 
been  brought  bona  fide,  under  eonnsel's 
adinee,  and  that  it  has  been  defeaisd  on  a 
dif(ioult  point  «f  law,  unless  there  be  impro- 
per conduct  OB  the  part  of  the  defondant. 
Unnecessary  prolixity  in  the  pleadine^  is 
not  such  conduct,  Nor  omittmg  to  give  the 
plaintiff  information  which  might  have  pre- 
vented his  proceeding  with  the  action,  if  the 
plaintiff  .did  not  $9^  for  the  information. 
t'arley  v.  BrianL  839 

BEYISEE. 

See  Dnviax. 

BISCLAIMBR. 

How  £ar  assignees  bound  to  disolalm  A09tp- 
tanpe  of  term.    AMignnent,  1. 

DISTIIESS. 

1^  Proceedings  neeeasaiy  before  issniBg  of 
warrant 

(I.)  By  a  local  act  oemmissioaers  were 
.  empowered  to  make  paving  rates,  and  to 
hear  and  relieve  parties  complaining  oi  auch 
ratea.  The  act  also  gave  an  appeal  from  Hi  e 
comm^sioners  to  the  .sessions.  And  it  pro- 
vided that,  on  nonpayment  of  sates  for  seven 
days  after  personal  demand,  it  shonld  be 
lawful  for  certain  jostiees,  upon  proof  on 
oath  of  suoh  demand  and  non-payment  to 
issue  a  distress  waixant  Justioes,  being 
applied  to  for  suoh  wacrant*  reflv ed  to  grant 
it  but  stated  they  would  do  so  if  a  proper 
Informatioa  were  sworn,  and  the  party  sum- 
moned before  them. 

The  Court  refused  a  maadaaus  toxso^ipel 
the  justices  to  issue  a  wanaat  without  sum- 
moning tho  party. 

Supposing  that  the  act  anthoriied  the  jus- 
tices to  grimt  a  waarant  witiiQut  summons, 
held,  nevertheless,  that  they  acted  rightly 
in  not  so  granting  it    Bex  v.  ffttghee»    423 

(2.)  By  etatute  establishing  a  gas  light 
eompany>  it  was  enaoted,  that  if  any  person 
should  refiise  or  neglect,  for  ten  days  after 
demand,  to  pay  any  rent  due  from  him  to 
Uie  company  for  the  supply  of  gas,  suoh  rent 
should  be  recovered  by  the  oompany  or  their 
clerk  by  warrant  of  any  justice  of  pease  for 
the  town,  Ac,  and  it  should  be  lawful  for 
the  company,  or  their  clerk,  or  any  person 
acting  under  their  authority,  with  such  war- 
rant, to  levy  the  sum  so  due  by  distress  and- 
sale  of  the  goods  of  the  party  so  neglecting 
or  revising  to  pay,  or  the  same  might  be  re- 
covered by  action,  Ae. 
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Held,  fliat  ft  Wftmnt  lo  iBraed  hj  »  JoBtioe, 
without  prerioiuly  Bammoiiing  and  hearing 
the  party  to  be  distrained  upon,  was  illegal, 
though  a  summons  and  hearing  were  not  in 
terms  required  by  the  act 

Where  a  magistrate  srants  a  warrant  in 
the  nature  of  execution,  he  is  bound  first  to 
summon  and  hear  the  parties,  unless  the 
statute  under  which  he  aets  clearly  renders 
the  discharge  of  that  Amotion  ministerial 
only,  or  in  some  other  manner  dispenses  with 
the  summons  and  hearing. 

In  trover  for  distraining  plaintiff's  goods, 
the  company  Justifled  under  the  above  war- 
rant, and  stated  that  it  was  issued  on  the 
complaint  of  their  collector,  and  that  he,  by 
virtue  of  it  and  under  their  authority,  seised 
the  pluntiff's  goods  for  the  purpose  of  levy- 
ing a  sum  owing  by  him  to  them,  and  duly 
demanded  according  to  the  act 

Held,  that  the  warrant,  although  it  would 
have  protected  the  clerk  or  an  officer,  was 
no  Justification  to  the  company,  they  not 
having  acted  in  obedience  to  it,  but  having 
put  it  in  force  as  parties.  Painter  v.  Liver- 
pool  Oa$  Company.  438.    See  also  Statute, 

xxxvn. 

2.  Who  may  Justify  under  Ulegal  wairaiit. 
Ante,  1,  C2.) ;  Post,  8. 

8.  Suspension  of  execution  of  warrant 

Two  Justices  allowed  the  accounts  of  over- 
seers going  out  of  office.  By  a  subsequent 
warrant,  reciting  that  on  the  accounts  a  cer- 
tain balance  appeared  to  be  in  the  hands  of 
one  of  the  overseers,  which  he  had  neglected 
and  refused  to  pay,  they  required  the  suc- 
ceeding overseers  to  distrain  for  the  balance 
on  his  goods,  under  stat  50  G.  3,  c.  49,  s.  1. 
Afterwards,  a  doubt  being  raised  whether 
the  balance  was  correcUy  ascertained,  they 
signed  an  order  to  the  overseers  to  suspend, 
and  not  execute,  the  warrant  of  distress. 
This  was  delivered  to  one  of  the  overseers, 
who  nevertheless  distrained.  An  action  of 
trespass  being  brought  against  him. 

Held,  that  the  Justices  had  no  power  to 
suspend  the  order  on  account  of  a  doubt  as 
to  tiie  correctness  of  the  balance ;  that  the 
defendant,  therefore,  was  acting  under  a 
legal  warrant,  and  was  entitied  to  a  demand 
of  a  copy  of  tiie  warrant,  under  stat  24  G. 
2,  c.  44,  s.  6. 

Quare,  whether  the  Justices  who  issued 
the  warrant  could  have  suspended  it  under 
any  circumstances,  as,  for  instance,  upon 
discovering  that  the  balance  had  been  paid 
before  the  warrant  was  issued.  Barone  v. 
Luaeotkbe,  689 

4.  Demand  of  copy  of  warrant    Ante,  8. 

KASEMENT. 
iSSm  Axomn  Liqhts. 

EOOLESIASTICAL  COIJBT. 
When  court  of  K.  B.  will  interfere  with,  by 
prohibition.    Mandamw,  IL  8. 

EJECTMENT. 

1.  When  barred  by  stat  8  A  4  W.  4,  c.  27,  i. 
17.     Statute,  XXXL  1. 

2.  What  constitutes  adverse  possession.    Ad- 
verts Poueteion,  1. 

8.  Who  estopped  firom  contesting  titie. 

Lessor  6f  the  plaintiff  being  in  possession 
of  a  house  and  premises,  defendant  asked 
le»Tf  to  get  vegetables  in  the  garden ;  and. 


having  obtained  the  keys  for  this  purpose, 
fraudnlentiy  took  possession  of  the  house, 
and  set  up  a  claim  of  title :  Held  that,  hav- 
ing entered  by  leave  of  the  party  in  posses- 
sion,  she  could  not  defend  an  ejectment,  hot 
was  bound  to  deliver  up  the  premises  beCve 
she  proceeded  to  contest  the  titie. 

A  mere  licensee  is,  in  this  respect,  on  tte 
same  footing  as  a  tenant  Doe  dem.  Joknum 
V.  Baytnp.  188 

ELECTION. 
Of  member  of  parliament;  what  eonslilates 
bribery.    Bribery,  1. 

ELEGIT. 
Inquisition  under ;  truth  whether  azamlnable 
by  Court  on  motion.    Praetiee,  X. 

ENTEY. 
Forcible  entry  and  detainer.    See  i^stotMr. 

ESCAPE. 
Sheriff's  return  of  writ,  how  far  eondusive 
evidenoe.    Sheriff,  L 

ESTATE. 

1.  Fee,  what  words  pass.    Deeiee,  1. 

2.  TaiL 

(1.)  What  words  create.    Beeiee,  2. 

(2.)  Proviso  for  shifting  estate,  how  con- 
strued ;  how  affected  by  recovery.  Deviee,  3. 
8.  For  life,  what  proof  satisfies  allegation  ot 
Evidence,  XIL  1.  (2.) 

ESTOPPEL. 

1.  Par^  to  deed,  how  fisr  bound  by  allegations 
in  it 


(1.)  See  Evidence,  TV. 
(2.)Byar 


deed  of  January,  1796,  reciting 
S.'s  bankruptcy,  and  the  conveyance  under 
it  of  land,  belonging  to  8.,  to  T.  W.,  T.  W. 
conveyed  to  B.  for  tiie  purpose  of  making  a 
tenant  to  the  praecipe.  B.  was  no  party  to 
this  deed;  but  he,  in  February,  1796,  by 
deed  not  referring  expressly  to  the  bank- 
ruptcy or  previous  deed,  conveyed  the  land 
to  a  tensnt  to  the  prsBoipe,  and  declared  the 
uses  of  the  recovery  to  be  to  his  mother  for 
life,  remainder  in  fee:  the  parties  to  the 
intended  recovery,  named  in  this  deed,  were 
the  same  as  those  mentioned  in  the  preced- 
ing :  Held,  that  B.,  in  a  suit  resisting  other 
land,  was  not  estopped  from  disputing  &'f 
bankruptcy. 

If  the  husband  of  a  woman  who,  in  1796, 
has  a  reversionary  estate  tail  in  eopyhold 
lands  in  which  there  is  no  curtesy,  be  prov- 
ed to  have  been  a  bankrupt  in  1796,  and 
the  wife's  estate  tail  afterwards  vest  in  pos- 
session, and  she  surrender  it  in  1803,  this  is 
not  prima  facie  proof,  as  against  the  son  of 
the  two,  claiming  under  the  entail,  that  the 
husband  had  no  interest  at  the  time  of  the 
surrender. 

Semble,  that  it  would  be  such  prima  facie 
proof  as  against  the  husband.  Doe  dem, 
Skelton  V.  Skelton,  266.  (See  whole  plad- 
tnm.  Copyhold,  1.) 

2.  How  far  party  who  traverses  grant  is  estop- 
ped ftom  disputing  seisin  of  grantor.  Evi- 
dence, X. 

8.  How  far  release  and  assignment  of  possibi- 
lity of  estate,  with  covenants  agidnst  incum- 
brances, and  for  further  aseuranoe,  opera^ 
at  law  by  way  of  estoppel.    Devite,  8. 
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EVIDEKCB. 
I.  AdmissionB. 
1.  Offer  to  pay  money,  how  fiur  an  adndMion 

of  party  haYing  receiTod  it    AM9umpnt, 

VL  1. 
1.  Payment  of  money  into  conrty  what  it 

admite.    Papnent  into  OourL 
H.  Depositiona. 

Under  the  Bankropt  Aet,  6  G.  4»  c.  16,  a. 
92,  the  depositionB  taken  before  the  eom- 
mittioner  are  evidence  of  the  petitioning 
ereditor's  debt,  the  trading,  and  the  aot  of 
bankruptcy,  in  an  action  of  trover  bronsht 
by  the  aerignees,  though  the  deolarauon 
states  a  oonyersion  in  the  time  of  the  assig- 
nees only,  if  the  cause  of  action  be  one  for 
which  the  bankrupt  himself  might  have 
sued« 

For  ascertaining  whether  or  not  the  case  is 
within  sect  92,  the  criterion  is,  whether  the 
bankruptcy  be  only  a  formal  step  in  the  evi- 
denee,  or  whether  it  be  so  essentially  a  part 
of  the  ground  of  action  that,  without  proof 
of  it,  no  party  could  recover  in  respect  of  the 
alleged  cause. 

Q£is  is  to  be  decided  by  the  Judge,  upon 
the  opening  of  evidence  at  the  tiiaL  Kit- 
ekener  and  ather§  v.  Power,  2Z2 

in.  Written  entries. 

1.  Judge's  notes,  when  sufficient  to  prove 

amount  of  verdict  Pmetiee,  XXIV.  2. 
S.  Minute  book,  to  prove  term  of  servant's 

engagement  by  master.    Prineipai  €md 

Agent,  2. 
IV.  Deed  how  fkr  conclusive. 
1.  As  against  party  to- it 

In  csjeetment  by  grantee  of  an  annuity 
against  the  grantor,  for  premises  on  which 
the  annuity  was  secured,  it  appeared  that  no 
memorial  had  be\9n  enrolled.  The  lessor  of 
the  plaintiff  contended  that  none  was  neces- 
sary, by  sect  10  of  the  Annuity  Act,  63  Gt. 
3,  c  141,  the  premisesbeing  of  greater  value 
than  the  annuity,  in  proof  of  which  he  relied 
on  a  clause  in  the  annuity  deed,  wherein  the 
defendant  covenanted  Uiat  the  premises 
were  of  more  than  sufficient  value  to  answer 
and  i«y  the  annuity.  The  defendant  offer- 
ed  evidence  to  prove  that  the  premises  were 
not  of  such  value  when  the  annuity  was 
granted. 

QttSBre,  whether  a  covenant^  as  above,  is  a 
declaration  which  estops  the  party  maJiing 
it  from  afterwards  disputing  m  an  action 
the  fact  covenanted  for.  But,  assuming 
that  it  were  so  in  other  cases. 

Held,  that  it  could  not  preclude  a  party 
from  giving  proof  that  the  annuity  was 
granted  in  contravention  of  the  statute. 
Ihe  dem.  Chandler  v.  Ford.  649 

2.  As  against  persons  claiming  under  it^  but 

not  parties  to  it 

An  indenture  of  mortgage,  of  1817,  recit- 
ed that,  by  a  former  indenture,  of  1815,  A., 
in  consideration  of  200^  conveyed  the  pre- 
mises, of  which  he  was  tenant  iiti  fee,  to  C. 
and  H.  for  1000  years,  subject  to  a  proviso 
of  redemption ;  that  P.,  at  the  request  of 
A.,  had  paid  C.  and  H.  the  200L  and  ad- 
vanced a*Acurther  sum  to  A.,  and  that,  in 
consideration  thereof,  0.  and  H.,  at  A.'s  re- 
quest, did  assign,  and  A.  did  grant,  Ac,  to 
P.  the  premises  comprised  in  the  original 
mortgage,  from  thenceforth  for  all  the  resi- 
due of  ue  said  term  of  1000  years,  ittliject  to 


anew  proviso  of  redemption.  In  ejectmen 
brought  by  the  representativeB  of  A.  against 
those  of  A., 

Held,  that  the  deed  of  1817  (with  proof  of 
A.'s  seisin  in  fee)  was  sufficient  evidence  of 
title  in  P.,  without  production  of  the  deed  of 
1815 :  that,  if  the  recital  of  the  former  deed 
were  admissible,  it  must  be  taken  altogeth- 
er, and  shewed  a  right  in  C.  and  H.  to 
assign  the  tenn;  and,  if  it.  were  rejected, 
nothing  appeared  to  prevent  A.,  as  tenant  in 
fee,  from  granting  a  term  to  P. 

That,  if  the  recital  of  the  deed  of  1817 
were  rejected  as  proofof  a  rightin  C.  and  H. 
to  assign,  it  might  still  be  looked  to  for  the 
purpose  of  ascertaining  what  term  was  in-' 
tended  to  pass  by  the  deed.  And  that  Arom 
the  whole  of  this  deed  it  might  be  collected 
that  the  residue  of  a  term  of  1000  years, 
commencing  in  1815,  was  granted  to  P.  from 
1817.    Doe  dem,  Boger§  v.  Brooke.  518 

y.  Secondary  evidence  of  written  documents. 

1.  Contents  of. 

Where  a  document  is  proved  to  have 
come  into  the  hands  of  one  party  to  a  cause, 
the  opposite  party  cannot  entitle  himself  to 
give  secondary  evidence  of  its  contents  by 
diewing  that  it  has  been  sinee  lost  or  des- 
troyed, unless  he  has  served  notice  to  produce. 

Defendant  in  ejectment  relied  on  a  will 
devising  all  the  testator's  property  except  a 
pecuniary  legacy.  In  answer,  plaintiff 
proved  that,  ^ter  the  execution  of  such  will, 
a  document,  which  he  alleged  to  have  been 
a  will,  was  signed  by  the  testator,  and  deli- 
vered to  a  woman  whom  the  defendant  after- 
wards married,  since  which  the  iritness,  who 
prepared'  it,  had  heard  nothing  of  it  It 
was  then  asked,  on  behalf  of  ue  plaintiff, 
whether  the  deceased  had  declared  that  pa- 
per to  be  his  will,  and  whether  the  witness 
and  others  had  signed  it  in  his  presence : 
Held,  that  the  questions  could  not  be  put, 
no  notice  having  been  g^ven  to  produce  the 
last  mentioned  document  J>oe  dem.  Phittipe 
V.  Morrie.  46 

2.  Proper  execution  o£    Ante,  1. 

VL  Stamp  on  probate  how  far  evidence  of 
assets. 

Upon  issue  joined  on  a  plea  by  an  execu- 
tor of  plene  administravit  the  amount  of  the 
stamp  upon  the  probate  is  admissible  in  evi- 
dence. 

Per  Littledale,  J.  It  does  not,  of  itself, 
furnish  prima  facie  evidenee  of  the  amount 
of  effects  which  have  come  to  the  executor's 
hands. 

Per  Lord  Denman,  G.  J.  If  there  be  evi- 
dence of  a  long  acquiescence  by  the  execu- 
tor, without  re-demanding  any  of  the  duty,  it 
is  prima  fkoie  evidence  of  such  amount;  bat 
it  is  not  of  itself  evidence  of  such  amount 

Per  Pattesop,  J.  It  ii  not  such  prima 
fkcie  evidence,  even  if  a  long  acquiescence 
is  shewn.    Mann  v.  Lana.  699 

Vn.  How  far  party  may  allege  his  own  wrong- 
ftil  act  in  answer  to  action.  Aeeumpeit,  VL 
2;  Trover/ 1. 
VIIL  What  is  sufficient  cadence  of  corrupt 
agreement  under  stat  2  Q.  2,  o.  24,  s.  7. 
(Bribery  Act)  Bribery,  X, 
i.  Criterion  whether  cause  of  action  within 
6  a.  4,  c.  16,  s.  92  (Bankrupt  Act). 

1.  What  is.    Ante,IL 

2.  By  whom  to  be  determined,  Aate,  IL 
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X«  Bfidl&BMf  iVVratt   RI<)WI   OQftOIBy   DOW  fbr 

•vldeBve  of  prteeriplloii. 

1.  To  ftn  aotion  of  treepaa  for  takiiig  sirsy 
Mud  ftom  Che  plaintiff^  o!on,  ft  wu plemded , 
tlUlt  the  close  wu  contignotis  to  the  sea  shore, 
in  Oomwall;  that  tiM  taad  bad^om  ffiii« to 
tim$,  befbi«  the  tlttee^  ^.,  drifted  and  been 
Mnried  by  the  wind  from  tiie  sea-ehore  upon 
the  eaid  olose,  ind  been  tikere  deposited; 
that  ki  tlie  psrish  of  E.  there  was  a  eostom 
Ibr  afl  the  inhabltAnti  for  the  time  being, 
oecnpying  lands  in  E.,  to  enter  the  elose  at 
seasonable  Ames,  and  take  therefrom  rea- 
sonable quantities  of  all  saeh  sand  as  had  so 
drifted,  to,,  for  the  porpose  of  manuring  the 
lands  in  their  oeenpation  in  the  said  eonnty ; 
nnd  the  defendant  jnstiied,  as  an  inhabitant 
end  oootfpier,  Ao, :  Held,  a  bad  plea ;  first, 
bedanse  tiie  afiegation  of  a  enstom  was  too 
▼agne;  secondly,  beeanse  the  supposed  ons- 
torn  was  at  aU  events  roid,  inasmuch  as  the 
iaad,  when  drifted  upon  a  elose,  became  part 
of  it,  and  the  dalm,  therefore,  was  to  take  a 
profit  in  alieno  solo. 

•1.  Issue  belng|oined  on  a  plea  of  presoriptlon, 
pleaded  to  a  deolaMtion  fbr  trespaA  in  G., 
if  the  plaintiff's  witness  be  askea,  in  eress- 
ezamlnation,  questions  respecting  the  user 
to  other  places  than  G.,  and  proTC  such  user, 
Ihe  plaintiff  in  re>examins(tion  may  shew  an 
interruption  of  the  user  in  such  other  places. 

t.  If  such  witness,  on  cross-examination,  yolun- 
tarily  depose  to  saoh  user  in  answer  to  a 
question  not  relating  to  it,  the  plaintiff  may 
still  re-examine  as  aboTc,  unless  the  defbn- 
dmt  ap]My  to  haye  such  ▼olnntaiy  answer 
struck  out  of  the  Judge's  notes. 

4.  Qussre,  whether  Acre  can  exist  eontempo- 
hmeonsly,  in  respeot  to  the  same  Imd,  a 
prescription  and  a  custom,  entitling  to  the 
same  easement,  Ac.  7 

6.  Eridenoe  which  shews  suoh-a  custom  is  not 
erridencd  of  such  a  prescriptton,  and  vice 
▼ena. 

6.  In  ttespass  quare  olausam  f^git,  defendant 
justified  in  scTeral  ploM  alleging  non-exist- 
ing grants,  by  A.,  B.,  and  0.  respectively, 
being  seised  in  fee  of  the  locus  in  quo,  of 
profits  a  prendre  therein,  to  seTcral  parties 
respectively  seised  in  fee  of  other  land, 
occupiers,  Ac.,  in  respect  thereof,  the 
repMeaCion  traTcrsed  the  several  grants,  but 
not  the  estate  of  any  grantor  or  grantee. 
The  only  evidence  was  of  immemorial  user 
by  occupiers  of  the  land  last  mention^  : 
Held,  thai  this  did  not  soppoit  any  of  the 
pleas. 

7.  So  if  the  pleas  be  of  grants  by  persons 
seised  in  foe,  to  all  the  inhabitants  of  a 
parish  or  county,  &nd  the  grants  only  be 
traversed,  and  there  be  evidence  only  of 
ihimemorial  user  by  the  inhabitants. 

8.  On  a  plea  that  A.  seised  in  fee  granted  a 
profit  a  prendre  in  his  dose  to  B.,  in  respeot 
of  land  of  which  B.  was  seised  in  fee,  if  issue 
be  joined  only  on  the  grant:  Qumre,  whe- 
ther the  plaintiff  be  estopped  from  disputing 
the  seisin  of  A.  and  B.  ?  BkvUt  v.  Tre- 
gonning.  664 

XI.  Non-existing  grant 
1.  How  far  proved  by  evidence  of  Imme- 
niorial  user.    Ante,  X. 
.  3.  Traverse  of,  what  it  puts  in  issue.    Ante, 

X. 
Xn.  B^denee,  how  applicable  to  there«»"* 


L  Yarianoe  between  pleading  and  evidsaes* 

(10  Terms  of  agreement 

where  the  x^cord  slleged  an  agreement 
that  work  was  to  bo  done  "withhi  a  fort, 
night"  before  a  given  day,  and  the  evidenet 
wn»of  an  oral  agreement  Oral  it  should  b« 
done  "a  fbrtnt^t  befbre  tBat  day:  EtAi, 
that  a  jury  were  justified  in  fin  JBng  a  vari> 
aitee.  Thoma§  v.  Lambwi,  tfL  (See  alto 
Ptineipml  amd  Ageni,  3.) 

(S.)  Designation  of  interest  in  estate. 

An  allegation  that  A.  is  tenant  for  the 
Bfb  of  H.,  is  supported  by  proof  tiiat  A.  and 
B.,  being  joint-tenants  for  the  life  of  IL, 
conveyed  theii*  estate  liy  lease  and  release  to 
A.,  without  an  intsrme^Hate  poity.  Avery 
T/  Ohe§ijf*,  t6.  (See  wh(d«  pladtmn  Jfu- 
direetum,  1.) 

9,  Faots  immaterial  to  tiie  issne,  examina- 
tion as  tOw    Ante,  X. 
S.  In  paitienlar  aefiona. 

(1.)  Assumpsit 
[1.]  Use  and  ocenpalion. 

What  sitfMent  evidence  agnhitt  asslgntos 
of  a  term.    Atngmmttu,  1. 
[3.]  Account  steted. 

A  promise  made  by  defendant  after  action 
brought,  to  give  a  cognovit,  is  no  evidence 
of  an  account  stated  before  action  brought 
Speneer  v.  Parry,  881.  (Sen  whole  pkei- 
turn,  PUading,  m.  4.  (1.) 

(2.)  Trespass. 

What  strictness  of  proof  neoesssiy  u 
to  locus  in  quo  described  by  abuttals. 

Declaration/  in  trespass,  described  the 
locus  in  quo  by  abuttals  on  the  nortii,  esst, 
south,  and  west,  severally :  and  it  was  said 
to  abut,  on  the  soutii  and  west,  **  towards" 
certain  places  named.  The  defendant  plead- 
ed only  a  justification,  in  respeot  of  his  seisin 
of  the  locurf  in  quo  which  he  averred  to  bo 
parcel  of  the  manor  of  H.,  and  to  have  been 
demised  to  him  by  copy  of  court  rolL  The 
plaintiff  denied  that  it  was  )»ar«el,  Ac. 
On  the  trial,  the  plaintiff  applied  bis  evi- 
dence to  a  triangular  piece  of  land,  not  con- 
tiguous on  all  sides  to  the  places  mentioned 
in  the  abuttals,  but  rituated  within  their 
limits; 

Held,  first,  that  the  statement  of  abuttsli 
could  not  be  objected  to,  on  the  trial,  as  in- 
suflloient  In  itself. 

Secondly,  that  the  plaintiff  might  apply 
it,  though  not  with  strict  correctness,  to  the 
triangnJar  piece  of  land. 

Thirdly,  that  the  defendant  could  not 
l^rove  his  justification  in  respect  of  another 
pieoe  of  land,  also  situated  within  the  limits 
of  the  several  places  named  in  the  abuttsls, 
but  not  contiguous  to  them  on  all  sides. 
Lempri«r%  y.  Humphrey,  181 

(3.)  Trover. 

What  is  evidence  of  conversion.    Tnw, 
1. 
XIIL  Payiment  of  money  into  court,  what  it 
adniits.     Canditionf  2.     Payment  into  comt 
XrV.  Examination  of  witnesses. 

How  far  one  party  may  examine  as  to 
immaterial  facts  after  examination  by  the 
other.    Ante,  X. 

EXECUTION. 

1.  Prooeediags  where  sheriff  interetfod.    Sh*- 
-^*if,4. 
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3.  Penoa  in  mutodj  of  nuffihal  how  to  be 
charged  in  ezeondon. 

If  a  party,  in  onstody  of  the  marshal,  at 
the  suit  of  M.,  be  charged  in  onstodj  in  ex- 
ecution at  the  suit  of  A.,  by  a  aide-bar  mle, 
without  habeae  corpoa,  such  proceeding  ia 
wholly  Toid»  and  the  party  will  be  diseharg- 
•d  o«t  of  cofltody  at  the  rait  of  A.,  at  any 
dStta&ee  of  time  from  his  having  been 
charged  in  that  enstody. 

Althongh  a  commitment  at  the  snit  of  A. 
¥e  entered  on  the  roll,  the  defendant  may 
•hew  that  the  commitment  was  by  a  side-bar 
fole,  and  not  by  habeas  corpus,  the  form  of 
entfy  being  the  same  in  boUi  cases. 

And  if,  after  the  expiration  of  a  year  and 
*  day  from  the  judgment  at  the  svit  of  A., 
the  party  be  bron^^t  up  by  habeas  corjius 
and  charged  in  execution  at  the  suit  of  A., 
before  he  applies  for  his  discharge  on  the 
•bore  objection,  it  lies  on  A.  to  show  that 
the  judgment  at  his  suit  has  been  rcTiyed 
by  scire  facias,  otherwise  the  objection  is 
not  answered.    JShnithw,  Samdy.  693 

BXBGUTOB. 
1.  Payment  of  costs. 

(1.)  In  an  action  brought  by  an  executor, 
if  the  defendant  has  obtained  a  Terdict,  and 
the  judge  who  tried  the  cause  has,  upon 
summons,  but  without  hearing  any  affidavit, 
oertifled  to  deprive  the  defendant  of  costs 
under  stat  8  A  4  W.  4,  c.  42,  s.  31,  the  Court 
will  not  review  his  order. 

QuSBre,  whether  they  have  authority  to  do 
■a.    Maddoehy.PhiUipt.  198 

(2.)  In  order  to  induce  the  Court  to  ex- 
empt an  executor,  who  has  failed  in  an  ac- 
tion brought  by  him  in  that  character,  from 
eosts,  under  sUt  3  A  4  W.  4,  o.  42,  s.  31,  it 
Se  not  raffieient  that  the  action  has  been 
brought  bona  ftde,  under  eounsers  advice, 
Mid  that  it  has  been  defeated  on  a  difficult 

Joint  of  law,  unless  there  be  improper  con- 
uct  on  the  part  of  the  defendant  Unne- 
eessary  prolixity  in  the  pleadings  is  not  such 
conduct.  Nor  omitting  to  give  the  plaintiff 
information  which  might  have  prevented  his 
proceeding  with  the  action,  if  the  plaintiff 
did  not  apply  for  the  information.  Farley 
▼.  Briantf  839.  (See  whole  placitum,  i>«- 
nUe,  4.) 
%,  Liability  to  contribution  under  Building 
Aot 

Under  stat  14  Qt.  3,  c  78,  (Building  Act) 
a.  41,  where  a  party  wall  has  been  rebuild 
the  person  who  is  owner  of  send  entitled  to 
the  improved  rent  of  the  a4Joining  premises, 
Is  liable  to  contribution  out  of  such  ren^ 
though  he  be  no  otherwise  owner  than  as  an 
executor  or  administrator. 

And  this,  although  there  be  a  judgment 
outstanding  of  a  date  prior  to  the  pulling 
down  of  the  wall,  and  no  sufficient  assets  to 
meet  it 

For  the  portion  of  the  rent  claimable  in 
respect  of  such  contribution  is  not  assets. 
Tkaekerr.  WiUon.  142 

8.  Assets. 

(1.)  What  are.    Ante,  2, 
(2.^  Stamp  on  probate,  how  iisr  evidence 
of.    Evidence,  VL 

EXPENSES. 
Of  prosecution,  how  recoverable.    Protteu* 
lion,  2. 


FEB. 
What  words  pass  an  estate  In  fee.    Devise,  1. 

FINE. 
Excessive,  what  amounts  to.     Constable,  1. 

FORCIBLE  DETAINER. 
See  Dbtaiicbb. 


Statute  of. 


FRAUDS. 
See  Statute,  V. 


GRANT. 
Kon-exIstlng. 

1.  How  far  shown  by  evidence  of  immemorial 
user.    Evidence,  X. 

2.  Traverse  of,  in  pleading,  what  it  puts  in 
issue.    Evidence,  jL 

GUARDIAN. 

In  socage,  when  indictable,  ratione  tenurm, 
for  rep^  of  bridge.    Infant, 
HABEAS  CORPUS. 

1.  After  proceedings  in  inferior  court 

A  defendant  in  actual  custody  of  the  she- 
riff of  a  county  upon  process  of  an  inferior 
court,  having  removed  himself  into  this 
Court  by  habeas  corpus  com  causA  directed 
and  delivered  to  the  sheriff  only,  and  hav- 
ing  been  thereupon  committed  to  the  cus- 
tody of  the  marshal,  moved  to  be  discharged 
on  affidavit  entitled  as  of  the  cause  in  this 
Court  Held  that  the  affidavit  was  rightly 
entitled  though  no  step  in  the  cause  had 
been  taken  in  this  Court 

The  defendant  was  arrested  in  Gloucester- 
shire, in  an  action  of  debt  instituted  in  the 
Court  of  the  Chancellor  of  the  University  of 
Oxford,  and  on  a  warrant,  issuing  from  that 
court,  and  reciting  that  the  plaintiff  had 
sworn  that  the  defendant  was  a  member  of 
the  university,  was  suspected  of  flight,  and, 
as  deponent  believed,  would  not  appear, 
but  would  withdraw  himself  out  of  the  pre- 
cincts of  the  university.  Nothing  further 
appeared  as  to  the  defendant's  residence, 
either  by  the  warrant,  or  other  proceedings 
in  the  Chancellor's  Court,  or  by  the  affida- 
vits and  sheriff's  return  to  the  habeas  corpus 
hi  this  Court:  Held,  that  the  defendant  was 
entitled  to  his  discharge,  for  want  of  proof 
of  residemse,  and  this,  independently  of  the 
question  whether  or  not  the  process  of  the 
Chanoellor's  Court  could  be  executed  at  the 
place  in  question. 

After  the  arrest,  the  defendant  had  ap- 
peared in  the  Chancellor's  Court,  waived  the 
objection  to  the  jurisdiction,  and  entered 
into  the  merits ;  upon  which  a  decree  was 
given  that  he  should  pay  the  debt,  and  re- 
main in  custody  till  he  paid  it,  which  was 
sworn  to  be  conformable  (as  the  deponent 
believed)  to  the  practice  of  the  oourt  After 
this  the  habeas  corpus  israed:  Held,  that 
the  habeas  corpus  was  not  too  late;  and 
that  the  defendant  might  still  insist  before 
this  Court  on  the  want  of  jurisdiction. 
Perrin  v.  Weet.  '  405 

2.  To  obtain  attendance  of  prisoner  before 
Committee  of  House  of  Commons.  Parlio' 
ment,  2,  (2.) 

3.  To  charge  In  execution  person  In  custody  of 
marshal.    Execution,  2. 

4.  AffidaviU,  how  to  be  intituled.    Ante,  1. 

5.  Right  of  subsequent  action  for  malicious 
arrest,  how  affected  by  removal  of  cause  by 
defendant    Pleading,  IL 
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Index. 


Settlement  by. 


HDUKG. 
See  Powr^  IV. 


HOUSE  OF  COMMONS. 
See  Pabliaiobrt. 
INDENTURE. 
Of  apprentioeship. 

1.  Settlement  by.    See  Poor,  IIL 

2.  Stamp  on.    Stamp,  1. 

INDICTMENT. 

1.  Defendant  on,  when  entitled  to  partionlan 
intended  to  be  proved. 

An  indictment  for  a  nnisanoe  oontidned 
twelve  oonnte,  describing  the  nnisanoe  in 
different  ways,  and  charging  it  to  have  been 
committed  in  different  parishes  and  coun- 
ties within  the  jurisdiction  of  the  Central 
Criminal  Coort  This  Court,  on  reading  the 
indictment  only  (which  had  been  removed 
by  certiorari,)  and  without  affidavit,  ordered 
the  prosecutor  to  give  the  defendant  a  note 
of  the  several  acts  of  nuisance  which  he  in- 
tended to  prove.    Hex  v.  Cfurwood,  815 

2.  Who  chargeable,  ratione  tenune,  for  non- 
repair of  bridge.    In/ant, 

INFANT. 
Whether  indictable  for  non-repair  of  bridge. 
An  infant,  eleven  years  old,  inherited  land 
charged  with  repair  of  a  bridge.  His  guar- 
dian in  socage  resided  on  the  property;  the 
infant  did  not,  except  on  occasional  visits : 
Held, 

1.  That  although  the  infant  was  actually 
seised,  yet>  being  so  by  the  possession  of  his 
guardian,  he  was  not  such  owner  or  occupier 
of  the  land,  as  to  be  chargeable  by  incUct- 
ment  for  non-repair  of  the  oridge. 

2.  That  the  guardian  was  such  an  owner 
aud  occupier. 

Semble,  that  infancy  would  not  exempt  a 
party,  liable  in  other  respects,  from  indict- 
ment for  such  non-repair,  if  there  were  no 
other  person  against  whom  performance  of 
the  repairs  could  be  enforced. 

Queere,  whether  an  owner,  who  is  not  the 
occupier,  of  lands  charged  with  repair  of  a 
bridge,  be  indictable  for  non-repadr.  Jiex 
T.  Sutum,  597 

INFERIOR  COURT. 

1.  When  cause  of  action  sufficiently  alleged  on 
pleadings  to  be  within  jurisdiction.  Plead- 
ing, IV.  4. 

2.  Power  of  Court  of  E.  B.  to  direct  alteration 
in  Record  of  Inferior  Court    Mandamut, 

n.,4. 

INQUISITION. 

1.  On  elegit,  truth  of,  how  examinable.  Proc- 
tiee,  X. 

2.  On  conviction  for  unlawful  detainer,  pro- 
ceedings on.    Detainer, 

INSANE. 
See  LuNAno. 

INSURANCE. 

1.  Conditions  in  policy,  what  are  precedent. 
CondCtion,  2. 

2.  Execution  of  policy  after  loss.  * 

A  policy  of  insurance  on  a  ship,  lost  or 
not  lost,  is  good,  the  ship  having  been  ac- 
cepted for  insurance,  and  the  premium  paid. 


before  loss,  althoogfa  the  poliey  vu  net 
actually  executed  and  stamped  till  loss  bad 
happened,  and  botii  insurer  and  asiazed 
knew  it. 

By  the  rules  of  amutnal  insanaoe  society, 
with  which  the  above  insurance  was  effeet- 
ed,  the  insurance  on  a  ship  was  to  commence 
on  the  day  of  her  being  accepted  as  insor- 
able,  and  to  continue  in  force  twelve  monihs. 
A  member  of  the  society  gave  a  power  of 
attorney  to  his  agent,  to  insure  ships  for 
him  under  the  terms,  restrictions,  and  regu- 
lations by  which  the  society  might  be  gov- 
erned: Held,  that  the  power  (though  it  did 
not  refer  to  the  ease  of  a  vessel  being  lost, 
and  though  such  a  case  was  not  expressly 
provided  for  in  the  regulations  of  the  loeiely) 
Iras  special  enough  to -warrant  the  agent  in 
exeottting  the  above-mentioned  poUey  f"^ 
the  principal  as  insurer,  after  a  loss  had 
happened  within  the  knowledge  of  all  the 
parties,  as  before  stated.    Mead  t.  Jktneou. 

m 

INTEREST. 

Release  and  assignment  of  possibility  of  eitits^ 
effect  of  at  law.    Ihvite,  3. 

INTERPLEADER. 

Appearanoe  under  the  acty  how  to  be  made. 
Practice,  IL  1. 

INTERROGATORIES. 

Examination  by  commisnon:  oath  how  iir 
necessary.     Oath,  2. 

JUDGE. 

1.  Certificate  of,  as  to  costs.    See  EabcciOor,  1, 
(1);  Cbrtt,3. 

2.  Misdirection  at  triaL 

(1.)  What  amounts  to.    Mvedireetitm,  "L 
(2.)  What  sufficient  ground  to  set  aside 
verdict.    Bridge,  1. 
8.  Notes  of,  when  sufficient  to  show  amoont  of 

verdict.    Practice,  XXIV.  2. 
4.  Order  of. 

(1.)  Abandonment  o£    Praetiee,  ZIV.  2. 
(2.)  For   stay   of  prooeedings.     Praetiee, 

xxn. 

6.  Power  to  direct  aonsnit  in  absence  of  par- 
ties.   ifonsMtf. 

JUDGMENT. 

Entering  up:  what  errors  may  be  amended. 
Practice,  X.  2. 

JURISDICTION. 

Of  Chancellor  of  University  of  Oxford.  Habem 
(Corpus,!. 

JURY. 

1.  Right  of,  to  find  general  verdict.     Vcrdiet, 

2.  Course  to  be  pursued  by  Judge  on  disagree- 
ment as  to  verdict.    NoneuiU 

JUSTICES. 
Order  of. 

(1.)  Form  of  adjudication.    Poor,  IL 
(2.)  What  expenses  in  maintenance  of  pan- 
per  it  may  include.     Poor,  H 
2.  Allowance  of  county  accounts,  how  to  be 

made.    Hate,  1,  (1.) 
8.  Power  of  enforcing  payment  by  mastsr  of 
servant's  wages.    SaiHte,  XXL 


Index. 
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4.  BiBtreu  wftmaL 

(1.)  Previoiis  prooaedings  necenary.    !>»•- 

tr€99,  1. 

(2.)  Not  oompellable  to  iBsae,  when  parttes 
hare  another  remedy.   StaiuU,  XXXVII. 

(8.)  Power  of  mupending  ezecation.  JHa- 
trf,  3. 

5.  Proceedings  beforoi  on  nnlawftd  detuner. 

6.  Mandamofl  to.    See  MaAdamvih  H.  5. 

LACHES. 
What  laohea  wiU  proTent  aMnmpiit  for  breabh 


willpreTen 
y.     WarroA 


of  warranty.     WorranUif/. 

LANDLORD  AND  TENANT. 

How  far  party  in  poeseesion  under  Uoenae  oon- 
ddered  tenant    Ejectment,  8. 

LAND-TAX. 
Right  of  collector  to  call  in  aid  oonstable. 

LEET. 
Courts    See  Oovui  LwL 

LETTERS. 

When  they  may  be  connected  with  terms  of  a 
prerioas  contraet,  so  as  to  constitute  a  sign- 
ing within  Statute  of  Frauds.    Stahtf,  \. 

LIEN. 
Of  attomeyi  on  damages  and  costs.    (h$U,  7. 

LIMITATION. 
1.  Of  action. 

(1.)  Under  stat  21  Jao.  1,  c.  16.  Trover,  1. 
(2.)  Under  stat  8  A  4  W.  4,  o.  27.  J^ahUe, 
XXXL 
3.  Of  estates  to  shift  upon  a  contingency,  how 
construed;  how  affected  by  reooYcry.  De- 
vtMe,  8. 

LOCAL  ACT. 

See  Statute,  XXXIV.— XLIIL 

LUNATIC. 

1.  Adjudication  of  lunacy,  how  to  be  made. 
Poor,  IL 

2.  Order  for  maintenanoe  of,  what  it  may  In- 

elnda.    Poor,  IL 

MANDAMUS. 
L  When  it  lies. 

1.  To  lord  to  hold  court  leet 

On  motion  in  Michaelmas  term,  1884, 
(made  more  than  a  month  after  old  Michael- 
mas day,)  for  a  mandamus  to  oompel  the 
lord  of  a  hundred  to  hold  a  court  leet  /orth- 
with,  to  appoint  ofBcers,  the  lord  contended 
that  he  could  hold  it  only  in  October;  and 
it  appeared  that  the  court  had,  as  far  as  was 
remembered,  been  held  in  every  October 
until  the  October  preceding  the  application, 
when  no  court  was  held.  It  was  not  shewn 
whether  the  leet  was  by  charter  or  presorip- 
tion,  nor  did  any  party  swes^  to  his  belief 
that  the  leet  could  be  held  only  in  October. 
The  Court,  in  the  absence  of  such  evidence, 
granted  the  mandamus,  in  Easter  term, 
1835,  twenty-two  days  after  Easter  Sunday. 
Hex  T.  Lord  of  Hundred  of  Mxlverton.    284 

2.  To  trustees  under  local  act,  to  audit  their 
accounts.    Post,  UL 


8.  To  official,  to  swear  in  churchwarden. 

(1.)  The  Court  will  grant  a  rule  absolute 
in  the  first  instance  for  a  mandamus  to  the 
archdeacon,  to  swear  in  a  party  as  church- 
warden, on  affidavit  of  due  election,  demand^ 
and  refusali  and  of  notice  to  the  archdeacon 
of  the  application  to  the  Court;  the  ground 
of  refusal  not  appearing  by  the  affidavit  in 
support  of  the  rule.    Ex  parte  Winjield,  614 

(2.)  A  rule  nisi  having  been  obtained  for 
a  mandamus  to  an  archdeacon  and  surro- 
gate, to  swear  in  certain  persons  as  church- 
wardens and  sidesmen  of  a  parish,  it  ap- 
peared by  affidavit  that  the  parties  were 
oolourably  elected,  but  that  the  validity  of 
the  election  was  disputed;  that  there  was 
an  usage  in  the  archdeaconry  to  swear  in 
the  parties  elected,  on  a  certain  day  subse- 

auent  to  the  election,  appointed  annually  by 
be  archdeacon;  and  that  the  surrogate, 
being  applied  to  immediately  after  the  elec- 
tion to  swear  in  the  parties,  had  said  that 
they  must  wait  till  the  day  appointed,  but 
that  he  would  not  disobey  a  mandamus  from 
this  Court:  Held,  that  this  was  a  refusal, 
and  that  the  usage,  if  a  good  one,  should  be 
returned  to  the  mandamus ;  and  the  Court 
made  the  rule  absolute,  without  entering 
into  the  question  of  the  vaUdi^  of  the  elec- 
tion. Bex  V.  Archdeacon  of  Middletex.  616 
J 3.)  The  Court  will  grant  a  mandamus  by 
e  in  the  first  instance,  to  oompel  the 
official  to  administer  the  oath  or  declaration 
to  a  party  claiming  to  have  been  elected  as 
ehapelwarden  of  a  chapel  (under  a  local  act,' 
conferring  upon  the  officer  elected  the  power 
of  a  churchwarden  for  the  purposes  of  the 
ohapel,)  though  otJier  parties  claim  to  have 
been  elected.    ExparU  Duffield,  617 

L  When  it  does  not  He. 
1.  When -there  has  not  been  a  demand  and 

reftuaL 

(1.)  By  an  act  establishing  a  canal  com- 
pany, it  was  provided,  that  certain  land 
owners  might  call  upon  them  by  notice,  as 
directed  In  the  act,  to  execute  certain  works, 
communicating  with*  the  company's  canU 
and  railways;  and  that,  if  tiie  company 
should  reftue  for  six  months  after  such  re- 
quest, the  applicants  might  themselves  per- 
form the  works  in  the  same  manner  as  the 
company  might  have  done  them. 

An  application  being  made  to  the  com- 
pany under  this  clause,  they  answered  that 
they  would  do  the  works  themselves ;  but 
they  delayed  proceeding  and,  on  remon- 
strance, gave  as  a  reason,  that  the  proposed 
operation  would  interfere  with  the  property 
of  other  puties,  who  were  likely,  if  so  dis- 
turbed, to  bring  an  action.  The  company 
offered  nevertheless  to  proceed  if  indemni- 
fied. The  applicants,  in  answer,  stated  that 
they  considered  the  excuse  insufficient,  and 
did  not  understand  how  they  could  be  ex- 
pected to  indemnify.  Six  months  had  at 
this  time  elapsed  since  the  original  applica- 
tion. The  works  not  being  done,  a  man- 
damus was  applied  for : 

Held,  that  the  writ  could  not  issue,  it  not 
appearing  firom  the  above  facts  that,  after 
the  consent  given  by  the  company  to  exe- 
cute  the  works,  there  had  been  any  express 
demand  and  refosal  of  performance,  or  any 
conduct  on  the  companjps  part  equivalent  to 


45^ 


IlTDBX. 


sttoh  retauL  B$or  t.  BrtthMck  cmd  Ahtr- 
ffavenng  (hnal.  217 

(2.)  By  statute,  inoorporatiiig  a  canal 
company,  the  affaSn  of  tiie  company  wore 
to  be  managed  by  a  committee,  wbo  were 
antliorised  to  appoint  a  clerk  for  the  better 
carrying  into  ezecutioti  the  purposes  of  the 
act  The  committee  were  required  to  enter 
in  books  an  aceotint  of  their  disbnrsemexfts, 
receipts,  and  transactions,  and  the  books 
were  to  be  open  at  all  seasonable  timet  to 
the  inspection  of  the  proprietors.  A  pro- 
prietor applied  to  the  clerk  for  an  inspection 
of  the  books  which  were  mider  his  charge. 
The  clerk  said  he  would  refsr  the  demand 
to  the  committee.  The  proprietor  attended 
the  committee,  and  there  repeated  his  re- 
quest ;  and  the  chairman  said  they  wonld 
take  time  to  consider  it  Ten  days  after- 
wards the  proprietor  applied  again  to  Uie 
clerk,  who  refused  the  inspection.  On  mo- 
tion for  a  mandamiii  to  the  company  to 
allow  inspection  of  the  books : 

Held,  that  there  had  been  no  sufficient 
teftisal  by  the  committee  to  warrant  the  ap- 
plication. 

Semble,  that  a  party  applying  for  a  man- 
damus to  gire  inspection  of  such  documents, 
ought  to  shew  that,  when  he  demanded  the 
inspection,  he  stated  the  object  for  which  he 
wanted  it.    J?«ev.  Wiht.  and  B^rkt,  OantU. 
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(9,)  See  Sou,  1.  (1.) 


To  treasurer  of  aistrict  to  pay  expenses 

of  prosecution.    ProMcitfum,  2. 
8.  To  Privy  Council  to  receive  a  petition  for 

rehearing  appeaL 

Where  a  cause  has  been  brought  before 
the  Judicial  Committee  of  the  Privy  Council 
on  an  appeal  from  the  Court  of  Arches,  and 
the  Judicial  Committee  has  decidbd  in  favour 
of  the  appeal,  at  the  same  time  retaining  the 
principal  cause,  and  ordering  the  unsuccess- 
tial  party  to  appear  absolutely,  subject  to 
the  approbation  of  the  King  in  Council, 
which  approbation  has  been  afterwards 
given,  this  Court  cahnot,  on  a  suggestion  of 
-  error  in  the  decision,  issue  a  mandamus  to 
the  Privy  Council  to  receive  a  petition  for  a 
rehearing  of  the  appeal. 

Kor  wUl  the  Court  issue  a  prohibition  to 
the  Committee,  on  a  complaint  that  they 
have  exceeded  their  Jurisdiction  in  ordering 
the  party  to  appear  absolutely;  it  not  being 
^hewn  tiiat  tiiey  have  either  transgressed 
the  general  law  of  the  land,  or  interfered  in 
any  matter  not  of  ecclesiastical  oognisaitoe. 
S*  parte  Smyth,  719 

4.  To  inferior  court  to  alter  a  record. 

This  Court  will  not  issue  a  mandamus  to 
a  court  of  criminal  Jurisdiction,  to  alter  the 
minutes  of  a  verdict  according  to  the  fact, 
or  to  cancel  an  iteration  in  such  minutes, 
on  a  representation  that  the  verdict  was 
erroneously  entered  at  the  trial. 

As  where  a  Jury  at  sessions,  on  an  indict- 
ment for  poisoning  horses,  found  a  verdict 
of  '<  Guilty  by  mischance,"  and  were  then 
iold  by  tiie  chairman  that  they  must  say 
either  guilty  or  not  guilty,  whereupon  they 
brought  the  defenduit  guilty,  and  recom- 
mended him  to  mercy  on  the  ground  that  he 
had  no  malicious  intent  but  administered 
the  material  to  benefit  the  condition  of  the 
hones ;  upon  wUoh  iinding  and  explanation 


a  verdict  of  goUty  was  entered.    Rat  v. 

5.  Tojustioes. 

(1.)  To  gram  distress  wwrant  without 
summons.    Dktrtf,  1.  (1.) 

(2.)  To  aflow  inspeetion  of  county  ae- 
eonnts  after  demand  at  improper  timet. 
MaU,  1.  (I.) 

(3.)  To  do  an  aot^  which  may  snl^eet  them 
to  an  aotfoii,  where  vatrtiet  have  aaotibcr 
remedy.    StatvU,  XXXVIL 
ni.  What  it  must  state. 

A  mandamoa  to  aeemmt  before  anditors 
under  the  Vestry  Ael»  1 A  2  W.  4,  e.  M,  w- 
oited  that  the  auditors  "duly  ^pointed  and 
acting  under  and  by  virtae  of  an  act,"  Ac 
"in  exercise  of  the  powers  gxren  to  them  by 
the  act|"  had  summoned  the  parties  le  ac- 
count. Held  that,  in  a  mandamus  for  this 
purpose,  it  was  not  necessary  to  state  more 
fUly  the  adoption  of  the  aoi  by  the  parish, 
and  the  due  appointment  of  the  aaditora. 

The  statute  enacts  that  the  aaditort 
"  shall  meet  twice  at  least  in  each  year,  at 
the  board  room  of  the  vestry,  and  (a  major* 
ity  of  the  said  auditors  being  present  at 
such  meetings)*  shall  audit  the  aceonnts  of 
such  vestry ;  and  the  veetey  are  reqmrsd, 
"  at  eveiy  such  meeting,''  te  produee  a  true 
account  in  writing,  Ae*  And  the  aaditen 
are  to  have  the  same  power  of  examining 
the  accounts  of  certain  other  boards,  and  are 
to  audit  them  in  the  same  manner.  A  man- 
damus issued  calling  upon  a  board  to  attend 
with,  and  produce  to  the  aoditore,  their  ac- 
counts, ol  9nch  time  and  place,  or  at  emek 
HmM  and  placet,  as  a  majority  of  the  aadi* 
tors  might  appoiaty  and  then  and  there  five 
such  information  as  to  the  accounts  as  Oiey 
might  be  enabled  to  give»  according  le  the 
direetione  of  the  act. 

On  return  to  such  mandamus,  and  con- 
cilium obtained  on  the  part  of  the  Crown : 
Held,  that  the  mandamus  exceeded  the  au- 
thority given  by  the  act;  and  that  the 
Court  could  not  in  part  enforce  it,  by  a  per- 
emptory mandamus  limited  as  to  the  jdaee 
of  meeting.  And  the  Ceutft  quashed  the 
mandamus. 

The  Court  wiU^  for  the  pnrpoeee  of  jastfes^ 
mould  the  rule  for  a  mandamus;,  bat  will 
not  mould  the  writ  itself,  on  application  for 
a  peremptory  mandamus. 

When  a  return  to  a  mandamus  is  mads^ 
and  a  concilium  obtained,  the  counsel  ob- 
jecting to  the  return  must  be  heard  iit^ 
though  the  opposite  counsel  take  an  objec- 
tion to  the  form  of  the  mandamua.  Bex  v. 
Cfhureh  Trtuteea  o/SL  Panerae.  5S5 

rV.  Whether  it  may  be  amended.    Ante,  III. 
y.  Whether  it  may  be  enforced  in  part  Ants, 

ni. 

VX  Return  to,  what  it  must  state. 

A  statute  directed  that  a  sum  of  mon^y 
should  be  paid  to  certain  commissionen, 
wbo  were  therewith  to  execute  all  such 
worlcs,  Ac  ae  thould  from  time  to  time  he 
deemed  neceeeary^  proper,  or  expedient  for 
putting  certain  banks  and  bridges  in  a  per> 
manent  state  of  stability  and  security,  aod 
for  constructing  the  forelands  and  slopes  of 
the  banks,  as  »r  as  practieable,  upon  on* 
uniform  system. 

By  mandamus,  reciting  this  clause,  and 
that  the  money  had  been  paid  to  the  oom« 
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mlarioo^ri,  fliey  were  orde^d  fd  p^6cMd  to 
fui  the  buike  forthwith  in  ft  permanent  itate 
of  stability  and  eeeority^  and  to  oonetroet 
the  forelands  and  slopes  of  the  banks,  as  tut 
as  practicable,  upon  one  nnlform  system. 

Betam,  that  the  commissioners  had  from 
time  to  time,  at  all  timei  froih  the  passing  of 
the  act  hitherto^  proceeded  to  ezeonte  aH 
SQch  works  **  <u  9hould  U,  or  imts,  from  thne 
to  Hme  deemed  weeaetofyt  proper,  or  expe- 
dient for  putting  the  banks  in  a  permanent 
state  of  stability  and  seonrity,  and  for  con- 
stmcting  the  forelands  and  slopes  of  the 
beaks,  as  far  as  praotieable,  upon  one  nni- 
form  system." 

Held  an  insnffideni  retmrn,  and  a  peremp- 
toiy  mandamaa  awarded.  RtK  t.  Ome  Bank 


Vn.  On  retain,  which  p«rty  entitled  to  be 
heard  first    Ante,  m. 

BCANOB. 

Appdatment  of  oflloeri. 

1.  By  Coort  Baron. 

The  manor  of  B.  was  one  of  flye  manors 
within  the  town  of  F.,  which  town  was  eo- 
eztensiye  with  the  parish  of  F.  The  homage 
of  the  court  bafon  of  B.  appointed  a  pinder 
for  the  town  of  F.  for  a  year,  who  ezecnted 
the  oilSee  aoeordingly  for  a  year;  residing  in 
F. :  Held,  that  he  gained  no  settlement  in 
F.  under  stat  8  W.  A  M.  c  11,  s.  6,  though 
there  were  seyeral  instances  of  appoint- 
ments by  the  homage  in  the  rolls  of  the 
ooort;  and  though  the  inhabitants  of  F.  en- 
Joyed  right  of  common  in  B.  Btx  t.  A!n9- 
markBt  St.  Mary,  l51 

1  By  court  leet    OmatdbU,  \. 

MABSHAL. 
Person  in  custody  of,  how  to  be  charged  in 
execution.    Ex^ewtum,  2. 

MASTEB  AND  SERVANT. 
8e»  PuxoiPiL  AHD  Aosht;  Statutk,  XXT. 

MBMOBANDA. 
B^wxnquet,  X,  1. 
Campbell,  Sir  /.,  A.  G.,  L 
FolUti,  Sir  W.  IT.,  1. 
LijndkwH,  Lord,  1. 
JUio^,  B.,  K.  G^  839. 

Pm»t  Sir  c,  a,  1. 

Po^il:,  Sir  F,,  1. 

J?o(^«,  i?.  jr.,  S.O.,  1. 

AoAoe^  Sir  Z.,  1. 

MISDIBBCTION. 

Of  judge  at  triaL 

L  What  amounts  to.  - 

An  allegation  that  A.  is  tenant  for  the  liib 
of  M.,  is  supported  by  proof  that  A.  and  B., 
being  joint  tenants  for  the  life  of  M.,  oon- 
Teyed 'their  estate  by  lease  and  release  to  A., 
without  an  intermediate  party. 

Ijiue  being  joined  on  an  allegation  by 
plaintiff  that  a  cornice  was  fixed  to,  and  not 
of  right  remorable  from,  the  freehold,  the 
jodge  desired  the  jury  to  find  for  defendant 
if  they  considered  that  the  cornice  was  orna- 
mental merely,  fixed  during  the  tenancy, 
eapable  of  removal  without  substantial  injury 
to  the  freehold,  and  so  remored  in  fact  dur- 
ing the  tenancy.  The  iury  found  for  the 
plaintift  Held  no  miicureotion.  Avtry  ▼. 
Chfl^n.  '^b 


%,  What  snfiidentto  set  aside  yerdict  JBridg; 

MONBT. 

1.  Payment  into  court     See   Poffmtnt  iiUo 

Oouri, 
t.  Taking  oat  of  oourt    StahUe,  XXV. 

MOBTQAGE. 
Stamp  on,  when  additional  sum  scoured  and 
release  of  fee.    Stamp,  2. 

NEGLIGENCE. 
See  AsBUVPBiT,  VL  2. 
NEW  TRIAL. 
See  Tkial,  Nxw. 
NONSUIT. 
Consent  of  parties  how  fsor  necessary. 
At  the  close  of  plaintilT's  case  lesre  was  re- 
tenred  for  defendant  to  more  to  enter  a 
nonsuit    Befendant  olfei'ed  eridence,  and 
the  jury  retired,  and  were  unable  to  agree 
npofi  theb  yerdiet.    The  judge,  being  press- 
ed to  discharge  them,  no  counsel  on  either 
side  being  present,  dfrected  a  nonsuit  on  the 
point  which  had  been  resenred. 

On  motion  by  plaintiff  for  a  new  trial: 
Held,  that  the  nonsuit  was  irregtilar,  and 
that  defendant,  in  shewing  cause,  could  not 
argne  the  point  reseryed  at  the  close  of  plain- 
tiff's case.    Bewar  y.  Purday,  166 

NOTICE. 

1.  Of  dishonour  of  bill.      See  BiU  of  Sx^ 
dkange,  1. 

2.  Preyious  to  admission  of  Attorney.     See 
Attomefff  1. 

8.  To  produce,  wlieu  necessary.      Evidtfkee, 

V.  1. 
4.  Of  triaL    See  Prattiee,  XXTH,  1. 

NUISANCE. 
Obetrooting ancient Ughts.   See  Aiieteallt^Als. 

OATH. 
I.  Exercise  of  olBoe,  before  being  sworn. 

By  the  charter  of  the  borou^  of  Caemar- 
yon,  the  constable  of  the  castle  of  C,  for  the 
time  being  was  to  be  mayor  of  the  borongh» 
sworn  to  the  king  and  burgesses,  and  who 
haying  first  taken  oath  to  presenre  the  king's 
rights,  should  swear  to  the  burgesses  to  pre- 
senre their  liberties,  and  faithftUly  do  the 
things  appertaining  to  the  oflioe  of  mayor- 
altar. 

Before  stat  57  G.  8,  e.  46,  (continuing 
oiyil  and  military  oflices,  held  of  the  Crown 
during  pleasure,  after  the  death  of  George 
m.  at  the  pleasure  of  his  successors,)  £e 
^  King  granted  to  A.,  by  letters-paten^  the 
*  oflioe  of  constable,  to  be  exercised  by  himself 
or  deputy,  during  the  Kin^s  pleasure.  A. 
took  the  oaths,  and  held  the  office  till  the 
death  of  George  IV.  and  during  the  six 
months  granted  by  st  6  Ann.  c.  7,  s.  8,  and 
tiso  till  a  second  grant  by  letters-patent  of 
the  King,  made  after  the  expiration  of  those 
six  months,  but  b'efore  the  expiration  of  the 
additional  six  months  gtyen  by  stat.  1  W.  4, 
e.  6.  The  second  grant  recited  the  former 
grant,  and  that  the  King  was  pleased  to  re- 
new the  appointment,  and  continue  A.  in  the 
office,  and  Uien  gnmted  as  before ;  and  A. 
took  the  oaths  again. 

After  the  first  gran^  and  before  Ike 
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■ooondf  A.  ftppointed  the  defendant  hu  de- 
puty ;  and,  after  the  aeoond  grants  bat  before 
A.  had  taken  the  oaths  a  second  time,  A. 
again  appointed  and  oontinved  him  as  his 
deputy : 

Held,  that  A.  oonld  not  exercise  the  oiBce 
of  constable  till  he  was  sworn;  that  the 
second  grant  to  A.  was  not  a  confirmation^ 
bat  a  new  appointment;  and  that  oonse- 
qaently,  it  was  necessary  that  A.  shonld  be 
sworn  again,  before  he  coald  exercise  the 
offioe ;  and  that  (supposing  A.  to  have  the 
power  of  appointing  a  deputy  at  all)  the  de- 
fendant, not  having  been  re-appointed  de- 
puty after  A.  had  taken  the  oaths  a  second 
time,  was  not  entitled  to  hold  that  oiBoe. 
Sex  ▼.  BoberU,  771 

3.  Commission  for  examining  witnessesi  oath 
how  far  necessary. 

A  commission  having  issued  to  examine 
witnesses  at  Hamburgh,  certain  witnesses 
there  refused  to  appear.  On  motion  in  this 
Court,  it  was  shewn  that  the  Court  of  Com- 
merce at  Hamburgh  would  compel  the  at- 
tendance of  the  witnesses  before  Uiemselves, 
upon  request  made  by  this  Court,  and  would 
conduct  the  examination,  allowing  commis- 
sioners named  by  this  Court  to  Im  present^ 
and  to  make  suggestions ;  but  that  the  mem- 
bers of  the  Court  of  Commerce  would  not 
take  a  special  oath  as  commissioners  of  this 
Court;  and  that  they  would  not  compel  the 
attendance  of  witnesses  before  any  but  Uiem- 
selves; and  thai  there  were  no  means  of 
compelling  such  attendance. 

This  Court  ordered  a  commission  to  issue 
for  the  examination  of  the  witnesses,  direct- 
ed to  the  members  of  the  Court  of  Com- 
merce, without  the  usual  clause  requiring 
the  Commissioners  to  be  sworn:  LiuUdaU, 
J.,  dubitante.    CZay  v.  SUpkenBon.  807 

OFFICE. 

1.  Settlement  by  serving.    Poor,  Y.;  Jfaaor, 

2.  Exercise  of,  before  taking  oaths.    Oath,  L 

ORDER. 
I.  Of  Judge. 

1.  Abandonment  of,  by  party  obtaining  It 
Practice,  XV.  J. 

2.  For  stay  of  prooeedings,  when  obtained. 
Practice,  XXIL 

n.  Of  Justices. 

1.  Form  of  abjudication.    Poor,  IL  1. 

2.  What  expenses  in  maintenance  of  panper 
it  may  include.    Poor,  XL  1. 

OUZB  BANK. 
Commissioners;  insufficient  return  to  maada> 
mus.    Mandamut,  VL 

bVERSEBRS. 
Duty  of:  vaccination. 

The  small-pox  having  broken  out  in  a  parish, 
an  overseer  became  party  to  an  agreement 
with  a  medical  man  that  the  latter  should 
vaccinate  the  paupers.  .  The  overseer  subse- 
quently refused  to  carry  the  agreement  into 
effect;  after  which  all  the  paupers  caught 
the  disease,  and  one  of  them  died  of  it 

The  Court  refused  to  grant  a  criminal  in- 
formation against  the  overseer. 

It  is  no  part  of  the  duty  imposed  on  over- 
Men  by  law,  to  oause  paupers  to  be  vacci- 


nated.   InBe 


of. 


OXFORD. 
Jorisdietion  of  Ohaaeellor'a  Coort    BAm 
CoTpue,  L 

PARLIAMENT. 

1.  Election  of  members :  what  oonstitntes  bri- 
bery.   Bribery,  1. 

2.  Committoe  on  election  petiti<m. 
(1.)  Proceedings  on. 

The  ^)pointment  of  a  committee  to  try 
the  merits  of  a  retnm  to  parliament,  oeder 
itat  9  Geo.  4,  c  22,  ss.  18,  SO,  cannot  legally 
take  place  if  the  petitioner  be  not  present  m 
person,  or  by  his  eounsel  or  agent 

If  such  committee  nevertheless  be  fiomed, 
and  proceed  to  declare  the  petition  frivolou 
and  vex^ous,  the  costs  of  opposing  the  pe- 
tition cannot  legally  be  taxed  under  seet 
60. 

And,  if  the  Speaker  under  sneh  eiroam- 
stances  directs  a  taxation,  and  makes  hii 
certificate  according  to  sect  60,  this  Covrt» 
if  applied  to  to  put  the  oertificato  in  foiee 
pursuant  to  sect  63,  will  notice  tiie  iirega- 
tarity  of  the  prooeedings  on  the  petition,  if 
brought  before  them  by  affidavit,  and  refose 
to  enter  up  judgment  Brmyeree  v.  BaUemh, 

(2.)  Enforcing  attendance  of  prisoner  to 

^ve  evidence. 

This  Court  granted  a  rule  nisi  for  a  habeas 
corpus  to  bring  up  a  prisoner,  in  custody 
upon  a  charge  of  felonious  embesaleraeot,  (o 
give  evidence  before  an  election  committee 
of  the  House  of  Commons,  the  rule  direct- 
ing notice  to  be  first  given  to  the  Attorney 
General,  to  the  committing  naagistrates,  to 
the  constable  who  apprehended  the  priso- 
ner, and  to  all  persons  at  whose  suit  he 
might  be  detained  on  civil  process.  In  re 
Pilgrim,  4S5 

3.  Costa  of  opposing  petition,  when  taxaUe. 
Ante,  2,  (1.) 

4.  Speaker's  certificate,  when  it  will  be  en- 

forced by  Court    Ante,  2,  (1.) 

PARTICULARS. 

When  defendant,  on  indiotment,  entitied  to 
particnlan  intended  to  be  proved.  Indi^ 
ment,  1. 

PAYMENT  INTO  COURT. 

What  it  admits. 

A  policy  declared  that  certain  rules  should  be 
deemed  a  component  part  of  the  policy. 
By  one  of  the  rules,  the  assured  was  not  en- 
tiUed  to  be  paid,  in  case  of  a  loss,  till  a 
period  which  was  made  contingent  upon 
certain  events.  The  evidence  shewed  tbat 
this  period  had  not  arrived  before  the  action 
was  brought;  but  left  it  uncertain  whether 
the  whole  payment  was  to  be  made  at  onee, 
or  by  instiJmenta.    Held, 

1.  That  the  payment  of  money  into  Coort 
admitted  that  something  was  due  to  the 
plaintiff  on  the  policy  at  the  time  of  the 
action  brought  nnd  was  so  far  a  waiver  of 
the  objection  that  the  action  was  broo^t 
too  soon.    And, 

2.  That  it  lay  on  the  defendant  to  prove 
that  a  part  of  the  sum  recoverable  on  the 
loss  could  be  claimable  by  the  plaintiil^  widi- 


Index. 


461 


out  the  wliole  being  due;  and  tha^  fhere- 
.  fore,  in  the  absenee  of  snoh  proof,  tbe  ob- 
jection was  wuTed  aa  to  the  whole  ram. 
Harrison  ▼.  Doughu,  896.  (See  remainder 
of  pUcitom,  OotuiUion,  2,) 

PINDBK 

Appointment  of,  by  whom  to  be  made.  Manor, 
1. 

PLEADma. 
L  Form  of  action. 
L  By  one  party  to  a  oontraet,  whieh  has 
been  broken  by  the  other  par^.    Prind- 
pal  and  Agent,  3. 

2.  Ajsompsit  for  breaoh  of  warranty,  when 
it  may  be  maintained.     fTorranfy. 

S.  Case  for  maUciona  arrest,  whether  it  lies 
on  determination  of  oris^al  salt  alter  re- 
moral  of  it  by  habeas  eorpos.    Post,  IL 
H.  Commeneement  of  action. 

In  aetions  eommeneed  in  any  of  the  sope- 
fior  eonrts,  the  pLunttfT  may,  since  the  mle, 
HiL  2  W.  i,  L  c  3&,  declare  at  anytime  be- 
fore the  end  of  a  year  from  the  retom  of  the 
writ,  unless  the  defendant  shall  hare  signed 
judgment  of  non-pros,  for  want  of  the  plain- 
tUf 's  declaring  before  the  end  of  the  second 
tenn ;  and  th&,  whether  the  action  be  com- 
menced by  serrieeable  or  bailable  process. 
This  applies  also  to  causes  remoyed  by  the 
defendant  from  inferior  courts  by  habeas 
Qorpns  (though  the  cause  was  commenced 
below,  and  removed,  before  the  role  came 
into  operation,)  except  that,  as  judgment  of 
non-pros,  cannot  be  signed  in  rach  causes, 
the  plaintiff  cannot  be  out  of  court  till  the 
expiration  of  the  year. 

And,  consequently,  an  action  for  malicious 
arrest  cannot  be  commenced  in  any  of  the 
above  cases  till  a  year  has  elapsed  from  the 
return  of  the  writ. 

Qusere,  whether  such  notion  lies,  where 
the  suit  alleged  to  hare  determined  has 
been  remoyed  by  habeas  corpus  at  the  in- 
stance of  the  defendant.  Narrith  T.  Sick* 
ardt.  733 

HL  Declaration. 

1.  Time  for  declaring.    Ante,  II. 

3.  Cause  of  action.  When  raffioiently  al- 
leged to  be  within  jurisdiction  of  inferior 
court    Post,  ly.  4. 

8.  Time  when  material,  how  to  be  alleged. 
Devise,  4. 

4.  Assumpsit 

(1.)  Money  paid  to  defendant's  use. 

What  may  be  recoyered  under. 

Tenant,  by  a  written  agreement  under 
which  he  took  the  premises,  engaged  to  pay 
taxes  which,  by  statute,  were  due  from  the 
landlord.  He  made  default;  and  the  land- 
lord, haying  been  obliged  to  pay,  sued  him 
for  the  amount,  as  money  paid  to  his  use: 
Held  that,  as  the  landlord  was  originally 
Mable  for  the  taxes,  and  exempted  from  them 
only  by  amement  with  the  tenant,  he  should 
haye  decmied  specially  on  such  agreement, 
and  could  not  recoyer  on  the  indebitatus  aa- 
•umprit 

A  promise,  made  by  defendant  after  action 
brought,  to  giye  a  cognoyit,  is  no  eyidenoe 
of  an  account  stated  before  action  brought 
Sjpeneer  v.  Parry.  831 

(2.)  Account  stated. 


What  proof  will  rapport    Ante,  (1). 

6.  Trespass. 

When  insnlBoienoy  of  description  of  place 
by  abuttals  may  be  taken  advantage  at 
Evidence,  XTT.  8.  (2.) 
IV.  Plea. 

1.  How  it  must  trayerse,  or  confess  and 
avoid.    J>evi§e,  4. 

8.  What  constitutes  a  plea  to  a  whole  decla- 
ration.   Post,  7.  (1.) 

3.  To  declaration  generally  how  far  consi- 
dered a  separate  plea  to  each  count 
Post,  V.I. 

4.  Plurality  of  pleas,  in  court  not  of  record^ 
how  to  be  taken  advantage  oil 

To  an  action  of  debt  in  a  court  not  of  re- 
cord, the  defendant  pleaded  two  distinct 
pleas,  one  concluding  to  the  country,  the 
other  with  a  verification.  The  plaintiff  re- 
plied to  the  first,  and  took  no  notice  of  the 
other.  The  cause  was  tried,  and  the  plain- 
tiff had  a  verdict  and  judgment  Upon  writ 
of  false  judgment : 

Held,  that  the  judgment  below  was  righ^ 
for  that  tiie  pliuntiff  might  take  issue  upon 
the  first  plea,  and  treat  the  second  as  sur- 
plusage. 

Declaration  stated  that  defendant  was 
indebted  to  plaintiff  within  the  jurisdiction 
of  the  county  court  for  the  wages  of  and  due 
and  owing  to  plaintiff  within  the  jurisdic- 
tion, as  the  servant  of  the  defendant 

Admitted,  that  this  was  a  sufBcient  allega- 
tion of  the  cause  of  action  having  accrued 
witiiin  the  jurisdlotion.    CkUty  v.  Dendy. 

319 

6.  How  custom  shall  be  pleaded.  Ow^ 
torn,  3. 

3.  Statute  of  limitations  (8  A  4  W.  4,  c  27,) 
to  what  cause  of  action  good.    Practice, 
.XVL 

7.  Assumpsit 

(1.)  Promissory  note,  what  may  be  plead- 
ed to  as. 

By  an  instrument  in  writing,  the  two  de- 
fendants jointiy  and  separately  promised  to 
pay  to  plaintiff,  or  order,  50/.  by  instalments 
for  value  received ;  and  it  was  declared  that 
it  was  intended,  by  the  receivers  and  given 
of  that  note  of  hand,  that  all  instalments 
should  cease  at  plaintiff's  death.  Plaintiff 
declared  in  assumpsit,  the  first  count  being 
on  the  instrument,  and  calling  it,  in  the  de- 
claration, an  agreement  or  instrument  in  . 
writing,  exceptwhere  the  above  language  of 
the  instrument  itself  was  set  out  in  the  de- 
claration. Defendants  pleaded  that  they 
did  not  make  the  promissory  note  mention- 
ed in  Uie  first  count,  as  there  aUeged :  Held, 
that  the  instrument  was  not  a  promissory 
note,  as  it  created  only  a  contingent  liabi- 
lity ;  that  the  language  used  in  the  declara- 
tion did  not  authorise  the  defendants  to  call 
it  a  promissory  note;  and,  consequentiy, 
that  the  plea  was  bad  on  special  demurrer. 

There  was  a  second  ccunt  on  an  account 
stated.  The  defendants  pleaded  first  as 
above,  without  commencing  the  plea  by  ac 
tionem  non,  or  expressly  confining  it  to  the 
first  count  (except  by  the  language  of  the 
traverse,  as  above) ;  and  they  also  pleaded 
to  the  last  count  expressly.  Bemble,  per 
LittledaU  and  Patteeon,  Js.,  that  the  first 
plea  was  in  form  pleaded  to  the  whole  deola* 
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ration,  a»d  w»  tbeMfive  kad  jTor  not  ASfwer- 
ing'the  second  ooont.     WorUy  t.  jBorru^n. 

669 

(2.)  Want  of  eoi^adefaJ^tm,  how  to  be 
pleaded. 

[1.]  A  plea,  to  auumpsit  by  drawer 
agaivflt  aopeptor  of  a  bil}  of  ezolvange,  **  t]^at 
defendant  received  no  good  or  enffioient 
consideration  £roDi- plaintiff  for  aocepUng  the 
bill"  is  bad  on  demnrrer,  ^oogb  the  plea  be 
not  specially  deinnired  to  for  that  def<Qot 
Graham  y.  Pitman.  531 

[2.]  A  plea  to  assumpsit  bj  Indorsee  of  B. 
.  against  a  prior  indoirser,  4hat  .defendant  1^ 
no  consideration  for  indoningy  anpl  that  B. 
indorsed  to  plaintiff  toUhout  any  eon9$dera- 
tion,  and  that  plaintiff  had  always  hi|ld 
without  any  oonsideration,  ip  bad  in  snb- 
stance.     Tnn^er  j,  JSmedky»  623 

8.  Trover. 

Who  may  jnstlfy  onder  illegal   wanraot 
Dittrew,  1.  (2.) 

9.  Case. 

What  may  be  glyen  in  evidenoe  under  j^n- 
eral  issue. 

In  an  action  for  maliGiously  indioting 
the  plaintiff  without  probable  cause,  the 
defendant  may  give  evidence  of  probable 
cause  under  the  general  issue ;  and  if,  in 
addition  to  the  plea  of  not  guilty,  he 
pleads  specially  that 'he  had  probable 
cause,  the  Opurt  will  order  such  plea  to 
be  struck  out  Cotton  v.  Browne,  812 
y.  Beplicatipn. 

'  I.  How  far  it  may  divide  plea  ai^d  give 
separate  answers  to  parts. 
The  i&rst  count  of  a  declaration  in  tres- 
pass was  for  breaking  plaintiff's  close,  and 
dainaging  certain  chattels,  on  divers  d^s, 
Ac.    The  second  was  for  damaging  certain 
chattels,  and  destroying  others,  on  one  day. 
The  first  plea,  to  bow  counts,  gave  colt>ur 
.  to  plaintil!^  and  made  iiUe  in  dd^endant 
under  a  demise  from  the  ovmer  of  the  fipe, 
as  to  the  close  mentioned  in  the  first  count, 
and  justified  his  entry,  and  the  trespaa^  to 
the  chattels  as  encumbering  the  close,  not 
averring  identity  of   chattels  in  the  two 
counts.     The  seconcl  plea»  to  the  second 
oount,  alleged  possession  by  defendant  of  a 
■   dose,  andpustified  the  trespass  to  the  chattels 
enoumbenng  it. 

The  replication  to  the  first  plea,  so  far  as 
it  related  to  the  first  count,  trayersed  the 
demise;  and,  so  far  as  the  plea  related  to 
certain  of  the  chattels  mentioned  in  the 
second  count,  replied  de  iiguria;  and,  so  far 
as  it  related  to  other  of  tiiem,  replied  ex- 
cess. The  replication  to  the  second  plea,  so 
far  as  it  related  to  certain  of  the  chattels 
mentioned  in  the  second  count,  replied  de 
injuria;  and,  so  far  as  it  related  to  certain 
other  of  them,  replied  exoess.  There  were 
separate  formal  conclusions  to  all  the  dis- 
tinct parts  of  the  replication. 

(1.)  Held,  on  demurrer  to  the  replication 

to  each  plea  for  putting  several  matters  in 

V  issue,  that  tiie  plaintiff  might  treat  the  first 

plea,  with  respect  to  the  chattels,  as  pleaded 

separately  to  each  count. 

(2.)  That    the  phuntiff  was    entitied  to 
divide  each  plea»  and  to  reply  severally  as 
to  the  different  parts  of  each,  and  as  to  dif- 
.  ferent  chattels  covered  by  each. 

(3.)  But  that  de  iiguria  oould  not  be  re- 


pUed,  at  to  «»  ehattaiib  to  ilia  fiiptplsa, 
which  aUeged  tUJe  in  the  doee. 

(4i.)  That  de  injuria  might  be  replied  as  to 
the  chattels,  to  the  second  plea,  which  sl> 
leged  only  possession  of  the  dose. 

(6.)  The  replication  waa  dated  befon  tks 
the  first  day  of  Easter  teim,  1834,  whea  the 
rules  Hit  i  W.  4,  came  into  eCeet;  Uie  xv 
plication  to  the  first  plea,  and  that  to  Uts 
second  plea,  each  commenced  in  form  m  a 
replication  to  the  whdeplea;  ineaeh,ths 
part  replying  exoess  contained  no  pyaysr  of 
^dgmenty  but  only  a  veittoation  fikUowed 
by  an  Ac. :  Held  bad  on  speeial  demaner. 

(6.)  Semble,  that  it  would  not  have  bM& 
bad,  if  the  leidiciition  had  been  aihBeqaeBt 
to  tiie  taking  effect  of  the  mlea  HU.  4  W.  4. 
(7.)  Bat  held,  that  tiie  abore  ftcts  did  sot 
inake  the  reidication  bad  as  to  the  whole; 
and  Judgment  was  given  for  the  i^aialiffsi 
to  such  parts  of  jOie  zeplieatiMi  as  were  good, 
andforthedelendasktastolheiest.  Ywin 
V.  ./enJbin.  741 

2.  When  de  ii^odanay  be  reiOied.  Ante,  1. 

VL  Prayer  of  judgmenV  effect  of  emissioB  oL 
Ante,  V.  1. 

VIL  Non-existing  grants. 
1.  Traverse  of,  what  it  pets  in  issue.   .&£- 

dence,  X. 
X  Plea  of,  how  lar  supported  by  evidoiee  of 
immemorial  user,    ividem^^,  X. 

VUL  How  oostom  shaU  be  pleaded.    0»- 
tompS. 

DL  Yarianee  between  pleading  and  evidssM. 

1.  Terms   of  agreement     J*rine^l  wi 
A^etH,  2 ;  Evidence,  XIL  1.  (1.) 

2.  Desiipiation  of  iatsrest  in  estate.  Mm- 
denee,  XIL  1.  (2.) 

X.  Repleader. 

By  what  Oovrt  U  may  be  awarded.   Ptne- 

*M«,  XVL 
XL  Conviction  for  unlawAd  detainer^  what  it 

must  state.    Jhtainttr. 

poaB. 

L  Rate. 

Under  local  act,   how  to   be  made.     As- 
lute,  XLIL 

IL  Maintenance  of. 
1.  Abjudication  of  lunacy,  how  to  be  madei 
An  order  of  justices  upon  parish  oflicers, 
for  removing  #  person  of  unsound  mind  (sot 
chargeable)  to  a  house  of  reception  for  tach 
persons,  under  stat  9  G.  4,  o.  40,  ss.  38  A 
44,  is  good,  although  it  state  that  the  jus- 
tices Mve  adjudged  {bxi^  not  do  adjudge)  the 
settiement  of  such  person  to  be  in  the  parish 
of,  Ac. 

Such  order  is  correct  if  it  recites  that  the 
person  is  "so  far  disordered  in  his  sodms 
that  it  is  dangerous  for  him  to  be  permitted 
to  go  abroad,'\though  the  form  given  bj 
the  aohedule  to'  stat  9  G.  4,  o.  40,  and  re- 
ferred to  by  sects.  38  A  44,  (which  provide 
for  the  making  of  such  order,)  speaks  osij 
of  a  person  boing  "lunatic,  insane,  or  a 
dangerous  idiot" 

An  order  upon  the  overseers  of  the  paridi 
in  which  the  lunatic  is  found  to  be  settledt 
for  the  expense  of  his  maintenance,  A&,  »t 
such  house  of  reception,  most  be  prospeotiTO 
only.  If  it  be  retrospective  in  part,  raeh 
part  will  be  quashed.  Rex  v.  Sl  MeMat, 
Zeieeeter,  f9 
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2.  For  wiuA  ezpeiuwt  .orto  maj  be  rnnfte.! 

3.  Oreneen  noi  oompellabU  to  ▼fbOcla«te. 

m.  Settlement  by  gpprentio^fljup. 

Power  of  oyeraeen  m  to  binding. 

Under  stat  43  Elio.  c2,b-5,  and  befoce 
itAt.  66  a.  3,  0.  139,  parish  oncers  had 
power  to  bind  apprentio^  the  child  of  a  per- 
son settled  in,  and  receiving  relief  from,  the 
pariah,  the  obU4  being  aLK>  settled  in.  the 
parish,  though  such  child,  at  the  time  of  the 
binding,  resided  out  of  tbe  parish^  ^d  was 
sot  a  party  to  the  indemtnre;  and  thoi^h 
the  child  at  the  time  of  such  binding  was 
not  a  burthen  to  the  parish.  And  the  bind- 
ing  was  good  nnder  the  former  statnte, 
though  the  master  was  neith^  9fk  inbabit- 
aat  nor  oocnpier  within  the  parish,  provided 
he  became  a  party  to  the  iadentive.  Sex 
▼.  Sl  G4org*,  £90Ur,  373 

IV.  SetUement  by  hiring  imhI  service 
Exceptive  hiring. 

A  question  arising  at  sessions,  as  to  an 
alleged  settlement  by  hiring  and  service  in 
a  third  parish,  the  sessiops  quashed  the 
order  of  removal,  subject  to  a  ca^e,  In  which 
the  contract  of  hiring  was  set  out,  and  the 
question  for  this  Court  was  state.d  to  be, 
whether  the  pauper  gained  a  settlement  by 
hiring  and  service  in  the  third  parish :  ^eld, 
that  this  left,  the  question,  whether  the 
contract  of  hiring  was  escepUve  fa  no^  open 
to  tikis  Court 

Pauper  was  hired  to  work  for  a  year  at 
4U.  a  wacky  to  work  ten  hours  a  day,  ftom 
five  in  the  morning  till  six  in  the  evenipg; 
and  afterwards  it  was  agreed  that  he  should 
receive  additional  pay  for  over-work :  field 
to  be  an  excepdve  hiring;  though  the  pau- 
per never  in  fact  reftised  to  work  over-hours 
when  requested^    jB«x  v.  Jforton  £affant, 

161 

V.  Settlement  by  serving  office. 

1.  Where  appointment  to  oflice  not  legdty 
made.    Manor,  1. 

2.  Office  not  for  a  year. 

An  office,  to  confer  a  settlement  under 
atat.  3  W.  *  M.  0. 11,  s.  6,  jnnst  be  annma 
in  its  nature. 

Therefore  where  an  act  of  parliament  au- 
thorised Justices  to  appoint  constables  for 
such  period  s«  they  should  judge  expedient^ 
at  a  salary  not  exceeding  201,  per  annum;  it 
was  held,  that  the  pexaon  appointed  gained 
DO  settlement,  whether  the  appointment  was 
or  was  not  in  fact  for  a  year.  M«c  v.  Mid- 
dUunck.  156 

VL  Derivative  aettlement 
On  appeal  against  a  removal,  the  respondents 
proved  that  the  pauper  was  bom  in  Uie  ap- 
pellant's parish;  the  appellant  proved  that 
his  mother's  maiden  settlement  was  in  a 
different  parish;  but  neither  side  gave  any 
evidence  of  the  Other's  setUement^  or  of  any 
attempt  made  to  ascertain  it: 

Held  that,  as  against  the  birth  settlement 
relied  upon  by  the  respondents,  proof  of  the 
mother's  maiden  settlement  was  sufficient 
to  invalidate  the  order.  R§at  v.  Sl  Marw, 
L^ie—Ur.  644 

POSSIBILITT. 
Of  estate,  whether  it  can  be  released,  or  as- 
signed at  law.    DwUe,  8. 


POWER  OP  ATTORNEY. 
What  it  authorises,    inntrance,  2. 
PBAOTIOE. 

L  Amendment 

1.  Of  m^pdamns.    Mandamut,  HL 

2.  Of  entry  of  judgment 
(1.)  What  allowed. 

The  following  variances  in  entering  up  a 
judgment,  vis.  that  the  plaintiff  as  to  ccr« 
tain  '''counts,"  (instead  of  "issues")  take 
notbing  by  his  "bill,"  (instead  of  "writ,") 
and  that  the  "defendant,"  (instead  of  "de- 
fendants,") recover  costs,  Ac,  are  clerical 
errors,  which,  when  ascertained  by  compari- 
son  with  the  record  of  proceedings  in  the 
cause,  the  Court  will  amend,  though  the 
judgment  be  of  a  past  term,  and  though  a 
writ  of  error  be  pending  in  which  the^ie  and 
other  errors  are  assigned. 

The  Court  refused  to  make  such  a  rule 
absolute  in  the  first  instance. 

The  party  moving  must  pay  the  adverse 
party  his  costs  of  such  amendment  Paddon 
y.BartleU,  897  («.) 

,  (2.)  Costs  ot    Ante,  (1.) 
8.  Of  notice  previous  to  admission  of  attor- 
ney.   Attorney,  L  1;  L  2. 
IL  Appearance. 

1.  Under  Interpleader  Act,  how  to  be  made. 
A  third  party  called  upon  by  ^  inter- 
pleader rule  under  stat  1  A  2  W.  4,  c.  68, 
to  appear  and  state  the  nature  and  particu- 
lars of  his  claim  to  property  seized  by  the 
sheriff,  *niust  make  such  statement  by  affi- 
davit It  is  not  sufficient  that  he  appears 
by  counsel,  and  that,  upon  affidavits  put  in 
by  other  parties,  it  appears  that  he  has 
given  formal  notice  of  his  claim  to  the 
sheriff:    Powell  v.  Loch,  31$  • 

2.  Entry  of,  upon  what  affidavits  order  may 
be  obtained. . 

To  obtain  an  order  for  entering  an  ap- 
pearance under  stat  2  W.  4,  c.  39,  s.  3,  it  is 
not  sufficient  to  state  on  affidavit  Uiat  "dili- 
gent inquiry"  has  been  made  to  find  thede- 
fendant  and  his  property;  but  the  way  in 
which  inquiry  has  been  made  must  be  de- 
scribed,  to  satisfy  the  Court  that  proper 
pieans  have  been  used  to  serve  and  execute 
the  writ     Copeland  y,  Nwm.  658 

IIL  Arrest 

Discharge  from. 

The  Court  will  not  discharge  a  defendant 
out  of  custody  on  mesne  process,  on  the 
ground  merely  that  the  airest  was  against 
good  faith.  As  where  the  plaintiff  agreed 
to  accept  payment  of  his  debt  by  instd- 
mtaits,  and,  without  further  conununication, 
arrested  the  defendant  before  any  instal- 
ment was  due.     Udall  Y,  NeUon,  <  215 

IV.  Attachment  for  non-attendance  upon  sub- 
poena, when  it  lies.    Sutj^cena, 

V.  Attorney. 

1.  Admission  oil    Attorney,  1. 1;  I.  2. 

2.  Compelling  payment  over  of  money.  At- 
torney, in. 

VL  Award. 

Making  enlargements  of  time  a  rule  of  Court 

4^wird,  4. 
VIL  Bail. 

1.  When  discharged.    Bail,  2. 

2.  Taking  out  of  Court  money  deposited  in 
UeuofbaiL    aaMe,XXV. 
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Ikdex. 


8.  B 

YIJL 


8.  BaUbond. 

n.)  Proeeedittgs  vpoiL    Bail,4, 

f  2.)  Wben  to  stand  as  seonri^.    Bail,  4. 

(3.)  Effect  of  nirrender  OIL    Bail,  I, 
Costs. 
1.  Seonrity  for.    Cfottt,  10. 
3.  Of  election  committee,  when  enforced. 

Parliament,  2.  (1.) 
8.  Of  amendment  in  entrj  of  Judgment 

Ante,  L  3. 
IX.  Declaration. 

1.  Time  for  declaring. 

In  actions  commenced  in  anjof  the  sope- 
rior  courts,  the  plaintiff  may,  since  the  Role, 
HiL  2  W.  4,  L  35,  declare  at  any  time  before 
the  end  of  a  year  from  the  retam  of  the 
writ)  unless  the  defendant  shall  hare  signed 
Judgment  of  non-pros,  for  want  of  the  plain- 
tiff's  declaring  before  the  end  of  the  second 
term;  and  this,  whether  the  action  be  com- 
menced by  senriceable  or  bailable  process. 
This  applies  also  to  causes  remored  by  the 
defendant  from  inferior  courts  by  habeas 
corpus,  (though  the  cause  was  commenced 
below,  and  removed,  before  the  Rule  came 
into  operation,)  except  that»  as  Judgment  of 
non-pros,  cannot  be  signed  in  fuch  causes, 
the  plaintiff  cannot  be  out  of  court  till  the 
expiration  of  the  year. 

And,  consequently,  an  action  for  malicious 
arrest  cannot  be  commenced  in  any  of  the 
abore  cases,  till  a  year  has  elapsed  from  the 
return  of  the  writ 

QusBre,  whether  such  action  lies,  where  the 
suit  alleged  to  have  determined,  has  been 
removed  by  habeas  corpus  at  the  instance 
of  the  defendant  Norrieh  r.  Biohardt.    733 

2.  Declaration  de  bene  esse,  when  it  may 
be.    Bail,  1.(1,) 

Z.  Elegit 

Inquisition  on. 

What  examinable  by  Court  on  motion. 
By  inquisition,  taken  under  an  elegit,  it 
was  stated  that  G.,  the  defendant,  was  pos- 
sessed of  a  term  in  lands  as  mortgagee.  The 
ternf  had  been  bequeathed  by  woMs,  upon 
which  a  question  arose,  whether  such  term 
were  rested  in  G.  or  in  the  executrix.  The 
Court  refhsed  to  decide,  on  motion,  at  the 
instance  of  the  mortgagor  or  of  the  execu- 
trix, whether  G.  had  an  interest  of  the  na- 
ture described  in  the  inquisition,  and  liable 
to  be  extended.     Cooper  r.  Oardner,       211 

XL  Execution. 

1.  Process  where  sheriff  interested.    She- 
riff, i, 

2.  Charging  in  execution  person  in  custody 
of  marshal.    Exeeuiion,  2. 

Xn.  Habeas  Corpus. 
Obtaining  attendence  of   prisoner    before 
Committee  of  House  of  Commons.    Par- 
liamentf  2. 
XIIL  Indictment 
When  defendant  entitled  to  particulars  in- 
tended to  be  prored.    Indictment,  1. 

XIV.  Interpleader    Acty    appearance  under. 
Ante,  IL  1. 

XV.  Judge's  order. 

1.  For  stay  of  proceedings.    Post,  XXIL 

2.  Abandonment  of. 

A  party  taking  out  a  summons  for  an  order 
to  be  made  by  a  Judge  at  chambers,  may 
abandon  the  order  when  made.  Therefore, 
where  a  Judge  at  chambers  had  indorsed  on 
the  summons  the  minutes  of  an  order,  and 


the  party  taking  out  the  funmoBt  rehsBato 
draw  up  the  order,  or  to  delirer  up  th«  in- 
dorsed summons,  the  Court  reftised  to  cob- 
pel  him  to  do  either,  or  to  direet  the  Judge'i 
clerk  to  draw  up  the  order  from  the  minnM 
ofoounseL  M'BoiigaU  r.  NiekoUe,  81) 
XVL  Judgment,  entiy  of. 

In  an  action  of  debty  for  twenty  y«ai^ 
rent,  commenced  Julr  22d,  1833,  on  in 
indenture  of  demise,  ue  defendants  plead- 
ed, 1.  Non  est  factum.  2.  (under  stat  3  A  4 
W.  4,  c  27,  s.  42,)  That  no  cause  of  aetiou 
accrued  within  six  years ;  which  the  plaintiff 
rarersed.  3.  and  4.  As  to  serenteen  yean* 
and  three  quarters'  renty  that  on,  Ae.  the 
plaintiff  assigned  orer  all  his  interest  in  the 
premises,  and  that  no  part  of  that  rent  be- 
came due  before  such  assignment  To  the 
last  two  pleas,  the  plaintiff  pleaded  non  est 
fiMtnm.  The  jury  found  the  first  two  issiet 
for  the  plaintur,  without  damages,  and  ou 
the  last  two  for  the  defendants.  Judgment 
was  entered  up  for  the  defendants : 

Held,  on  error,  by  Tindal,  C.  J.,  and  Lord 
finger,  C;  B.,  that,  on  this  reoord,  assain. 
ing  the  plea  founded  on  the  statute  to  be 
araUable,  the  plaintiff  was  entitled  to  Jadg- 
ment  for  two  years  and  a  quarter's  rent  | 

But,  held  by  the  whole  Court  of  Biror,        | 
that  the  plea  was  not  arailable,  for  that  stat 
8  4  4  W.  4,  c  27,  s.  42,  as  to  actions  ibr 
arrears  of  rent,  is  not  retrospeotire. 

Quaere,  whether  the  abore  action,  in  so 
fiur  as  it  limits  the  bringing  of  actions  for 
rent  to  six  years  after  such  rent  becomes  dne, 
Ac  be  repealed  by  stot  8  A  4  W.  4,  e.  42, 

B.8? 

Qus»re,  whether  the  Court  of  Error  in  the 
Exchequer  Chamber  can  grant  a  repleader? 
Paddon  r.  BartletL  884 

XYIL  Mandamus. 

1.  Amendment  of.    Mamdawme,  TTL 

2.  Return  to,  which  party  entitled  to  be 
heard  first    Mandamue,  ITL 

XVIIL  Money,  taking  out  of  oonrt     Sta- 
tute, XXV. 

XIX.  Plea,  striking  out  unneoesaary.    Pkod- 
ing,  IV. «. 

XX.  Bepleader,   by    what   Court    awarded. 
Ante,  XVI. 

XXL  Scire  facias,  to  rerire  Judgment,  wben 
necessary.    Scire  faeiae,  1. 

XXn.   Stay  of    proceedings,    order   wben 
granted. 

An  interlocutory  Judgment  baring  been 
set  aside,  with  costs  ag^ist  the  plaintifl^  bj 
a  Judge  at  chambers,  and  an  attachment 
baring  issued  for  the  non-payment,  another 
Judge  at  chambers  ordered  that  the  defen- 
dant should  hare  three  days  to  r^oin,  after 
the  plaintiff  phould  hare  purged  bis  eon- 
tempt  The  Court  refused  to  set  tiiis  order 
aside,  it  not  appearing  that  the  plaintiifwas 
in  custody,  or  had  p^d  the  costs,  or  wai 
unable  to  pay  thenL     Wenkam  r.  JDowu»- 

460 

XXm.  TriaL 
1.  Short  notice  of. 

When  the  defendant  in  a  country  eaase 
had  obtained  time  to  plead,  on  the  nsoal 
oondition  of  taking  "short  notice  of  trial  if 
necessary ;"  and  the  plaintiff  delirered  a  re- 
plication tendering  issue,  with  notice  of  trial, 
to  the  defendant's  agent  in  London,  after 
post-time  on  the  27u  of  February,  fbr  tha 


Index. 
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Srd  of  March,  the  oommiBsion  day  of  the 
assizes,  and  on  that  day  the  trial  took  place, 
the  defendant  not  heing  ready,  or  appear- 
ing ;  the  Court,  under  special  oircnmstances 
shewn  hy  aflidayit,  held  itself  not'precluded 
by  the  General  Rule,  HiL  2  W.  4.  I.  68, 
from  granting  a  new  trial.  Pound  v.  Pen- 
fold.  655 
2.  New  trial,  what  points  may  be  argued  on 
motion  for.  Nonauit. 
XXIV.  Verdict 

1.  When  nonsuit  may  be  entered.    Nontuit. 

2.  How  amount  may  be  shewn. 

On  a  motion  for  costs  under  stat.  43  G.  3, 
o.  46,  s.  3,  it  is  not  necessary  that  the  amount 
of  the  Terdict  should  be  stated  in  the  affi- 
darits,  but  it  may  be  shewn  by  the  Judge's 
notes.     Van  Nyvel  v.  Hunter,  243 

Bee  further.  Affidavit,  Capicu  ad  SatU/aeien- 

dum,  Certificate,  Mandamue,  Subpama, 

PRESCRIPTION. 

1.  Whether  prescription  and  custom,  entitling 
to  same  easement,  can  exist  together.  CW- 
tom,  3. 

2.  How  far  eyidence  which  shews  custom  is 
OTldence  of  prescription.     Cuetom,  3. 

PRINCIPAL  AND  AGENT. 

1.  What  is  eyidence  of  relation  of. 

In  an  action  for  use  and  occupation  of 
lands  by  the  sufferance  and  permission  of 
the  plaintiffs,  it  appeared  that  the  lands  were 
let  by  auction  by  the  plaintifEs,  E.  and  T., 
who  were  auctioneers,  to  the  defendant,  un- 
der conditions  which  stated  the  letting  to  be 
"  By  E.  and  T.,  auctioneers."  One  of  the 
conditions  was,  ''The  rent  is  to  be  paid  into 
the  hands  of  E.  or  T.,  auctioneers,  or  to  their 
order,  at  two  payments,"  Ac.  At  the  foot 
of  the  document  was  written,  "Approved  by 
me,  David  Jones."  Jones  was  the  tenant  at 
the  time  of  the  sale.  Nothing  else  appeared 
in  the  conditions  to  shew  on  whose  behalf 
the  letting  was.  The  plaintiffs  gave  evi- 
dence to  shew  that  Jones,  being  indebted  to 
them,  had  authorised  them  to  let  the  lands 
as  above,  pay  the  rent  due  to  Jones's  land- 
lord, and  retain  any  surplus  in  satisfaction 
of  their  own  debt  Evidence  to  a  contrary 
effect  was  given  for  the  defendant  The 
Jndge,  in  summing  up,  left  it  to  the  jury, 
whether  the  plaintiffs  had  let  the  lands  on 
their  own  behalf  and  as  creditors  of  Jones, 
or  merely  as  his  agents.  The  jury  found  a 
letting  by  the  plaintiffs  on  their  own  behalf: 

Held,  that  the  conditions  imported  a  let- 
ting by  Jones,  E.  and  T.  acting  as  his 
agents;  and  that  the  document  ought  to 
have  been  so  explained  to  the  jury.  And 
the  Judge  not  having  so  explained  it^  a 
new  trial  was  granted.  JSvane  v.  Ecane.  132 

2.  Salary  recoverable  by  agent  on  dismissaL 

A  servant,  discharged  for  improper  con- 
duct, cannot  recover  any  part  of  the  salary 
current  from  the  last  pay  day  at  the  time  of 
his  dismissal. 

A  master,  who  has  dismissed  a  servant, 
may  justify  the  dismissal  by  shewing  that 
at  the  time  of  the  dismissal  he  knew  the 
servant  to  have  committed  an  act  which  jus- 
tiffed  it;  and  a  jury  ought  not  to  be  asked 
whether  the  master  was  induced  to  dismiss 
him  by  that  act  or  by  some  other  cause. 

A  clerk  employed  by  a  company  to  enter 
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proceedings  in  their  minute  book,  entered 
on  the  margin  of  the  minute  book  a  protest 
in  his  own  name  against  a  summons  for  ap- 
pointing a  successor  to  himself:  Held,  that 
a  jury  were  justified  in  finding  this  to  be  a 
sufficient  cause  of  dismissal. 

A  plaintiff  declared  that  the  defendants,  a 
company,  had  employed  him  at  a  quarterly 
salary ;  the  minute  book  of  his  appointment 
shewed  an  annual  salary  only,  but  several 
quarterly  payments  were  proved,  and  no 
annual  one.  Semble,  that  no  variance  ap- 
peared. 

Qusere,  per  Coleridge,  J.,  whether,  if  a 
servant,  hired  for  a  year,  be  improperly  dis- 
missed in  the  middle  of  a  year  he  can  sue 
in  assumpsit  for  the  wages,  for  that  year,  or 
is  confined  to  a  special  action  for  an  impro- 
per dismissal.  Ridgtcay  v.  Hunger/ord  Mar- 
let,  171 

3.  What  sufficient  grounds  of  dismissal  of 
agent    Ante,  2. 

4.  How  far  jury  may  inquire  as  to  actual 
grounds  of  dismissaL    Ante,  2. 

5.  Term  of  engagement,  what  evidence  of. 
Ante,  2. 

6.  For  what  wages  assumpsit  maintainable. 
Ante,  2. 

PRIVY  COUNCIL. 

When  Court  of  E.  B.  will  interfere  with,  by 
mandamus.    Mandamue,  IL  3. 

PROBATE. 

Stamp  on,  how  far  evidence  of  assets.    Evi- 
dence, \L 

PROHIBITION. 

When  Court  will  interfere  with  Ecolesiasti- 
cal  Court    Mandamue,  IL  3. 

PROMISSORY  NOTE. 

What  constitutes.    Pleading,  IV.  7.  (1.) 
See  fhrther.  Bill  of  Exchange;  Pleading, 
•    IV.  7.  (2.) 

PROMOTIONS. 
See  MiicoRAirDA. 

PROSECUTIONi 

1.  When  defendant  entitled  to  particulars 
intended  to  be  proved.    Indictment,  1. 

2.  Expenses  of,  how  recoverable. 

The  Court  will  not  grant  a  mandamus  to 
compel  the  treasurer  of  a  district  to  pay  the 
expenses  of  a  prosecution  for  misdemeanor, 
in  obedience  to  the  order  of  the  Court  of 
Assise,  under  stat  7  G.  4,  c.  64,  s.  23;  the 
proper  remedy  is  to  indict  the  treasurer,  if 
ne  refuse  to  pay. 

Where  a  prosecutor  is  not  bound  over  to 
prosecute  at  the  assizes,  qussre,  whether  the 
Court  of  Assize  has  power  to  grant  his  ex- 
penses under  the  above  section. 

But,  in  such  a  case,  if  the  witnesses  be 
Bubpcenaed,  the  Court  of  Assize  may  grant 
their  expenses  under  the  same  section.  Per 
Lord  Denman,  C.  J.,  and  Littledale,  J.  Bex 
▼.  Jeye»»  416 

PROVISO. 

For  shifting  of  estate  upon  contingency. 

1.  How  it  operates.    Deviee,  3. 

2.  How  affected  by  recovery.    Jkviee,  8. 
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IlTDEZ, 


QUO  WARRANTO. 


When  it  Uei. 

1.  A  local  act  created  a  ooiporatlon,  oon- 
•iBting  of  Bwom  oommiMionen,  with  sum- 
mary powers  of  seisure  of  goods  and  impri- 
sonment of  the  person,  and  of  preventing 
and  removing  obstructions  and  nuisances  in 
the  streets;  powers  for  paring,  cleansing, 
and  lighting;  powers  of  appointing  and  pay- 
ing officers,  of  determining  the  number  of 
watchmen;  of  regulating  them;  and  of  dis- 
missing, paying,  or  pensioning  them;  of 
possessing  property  in  materials  required 
under  the  act;  of  instituting  prosecutions; 
of  imposing  rates;  of  appointing  and  remov- 
ing treasurers,  to  whom  penalties,  imposed 
by  the  act,  were  to  be  paid  for  the  purposes 
or  the  act;  and  of  hearix^  appeals  in  certain 
eases  brought  by  parties  complaining  of 
things  done  under  the  act:  Held,  that  an  in- 
fnrmation  in  the  nature  of  a  quo  warranto 
would  lie  against  persons  daimiug  to  be 
commissioners. 

•  A  part  of  the  commissioners  were  elected 
by  rated  inhabitants,  M.  and  T.  haying  been 
candidates;  and  M.  having  been  deolaxed 
elected,  and  sworn  in,  and  a  rule  nisi  haying 
been  obtained,  upon  affidarits  that  T.  had 
the  legal  majori^,  ibr  a  mandamus  to  cer- 
tify T.'s  election,  and  swear  him  in,  the 
Court  discharged  it  with  costs,  and  at  the 
same  time  granted  a  rule  to  shew  cause  why 
there  should  not  be  an  informadon  in  the 
nature  of  a  quo  warranto  against  M.  Bex 
T.  BeedU.  4«7 

2.  Held,  by  Littiedale  and  Patteson,  Js., 
Lord  Denman,  0.  J.,  duMtante,  that  a  quo 
warranto  information  does  not  lie  for  the 
offlee  of  goyemor  and  direotor,  eleolad  an- 
nually by  rated  inhabitants,  under  a  local 
act  for  the  goyemment  of  the  poor,  and  the 
maintenance  of  the  nightly  watch;  and 
haying  power  to  make  orders  to  regulate 
the  poor  and  the  watching;  to  determine 
how  much  money  shall  be  raised  for  ^e 
poor  and  the  watch  (for  which  amount  the 
inhabitants  are  to  make  rates,  subject  to  a 
power  in  the  goyemors  to  rectify  omissions 
or  mistakes,  and  to  an  appeal  at  quarter 
sessions);  to  purchase  and  hold  real  and 
personal  property,  including  all  the  money 
raised  under  the  act;  to  erect  buildings;  to 
borrow  money  on  the  credit  of  the  rates,  for 
the  purposes  of  the  act;  to  appoint  and  re- 
moye  treasurers,  and  sidaried  clerks,  collec- 
tors, and  other  officers,  who  are  to  account 
to  them;  to  appoint  watchmen  and  beadles, 
who  are  to  be  sworn  in  as  constables  before 
a  justice,  and  to  be  under  their  control;  to 
name  sixteen  persons,  from  whom  the  Jus- 
tices are  to  select  four  oTerseers ;  and  to  sue 
and  be  sued  in  the  name  of  one  of  themselyes, 
or  of  their  clerk.    Bex  y.  Bamedmi,        i56 

8.  Held,  per  Lord  Tenterden,  C.  J.,  Taun- 
ton and  Patteson,  Js.,  (Parke,  J.,  dissen- 
tiente,)  that  a  quo  warranto  information 
does  not  lie  for  the  office  of  trustees  under  a 
public  local  tuot,  elected  as  vacancies  occur, 
by  occupiers  in  the  parish,  and  t^ing  an 
oath  of  office,  with  power  to  appoint  salaried 
treasurers,  Collectors,  Ac,  of  moneys  raised 
under  the  act|  accountable  to  themselves;  to 
pass  bye-laws  with  penalties;  to  impose 
rates,  in  case  of  certain  other  fiinctionaries 


not  doing  sa;  to  fopply  omissioDs  m  ike 
rates,  and  to  reUeve  parties  aggrieved  or 
incompetent  to  pay;  to  appoint  aalsoed 
watchmen;  to  purchase,  hold,  and  manage 
certain  property  for  the  purposes  of  the  aet; 
to  contract  for  the  supply  of  tbe  poor,  le- 
move  nuisances,  and  apprehend  for  oertua 
specified  nuisances;  to  maintain  the  hi^ 
ways  and  prevent  encroachments  thereen; 
to  superintend  the  lighting,  paving,  waldw 
ing,  and  cleaning  of  the  streets,  Ao.,  and  ts 
remove  dangerous  buildings,  on  complaint 
upon  oath  fwhich  they  were  to  administer); 
and  to  sue  in  the  name  of  their  clerk,  or  of 
one  of  themselves.  Bex  v.  HanUy,   4M  (a.) 

RAILWAT. 
Power  to  make,  under  local   a4sL    Aotals, 
ZLHL 

RATB. 

1.  County,  accounts  charged  upon. 
(1.)  Allowaaeeot 

The  Stat.  4  A  6  W.  4»  0.  48,  s.  1,  doM  not 
entitle  rate-payers  to  take  part  in  the  allow- 
ance at  sessions  of  accounts  charged  upon 
the  county  rate,  nor  to  inspect  the  items  at 
the  time  of  such  allowance;  the  statute  not 
altering  the  nature  of  the  authority  by  which 
the  allewanoe  is  to  be  made,  but  mere^ 
directing  that  the  bnsiness  shall  be 
acted  in  public. 

And  the  Court  will  not  gnmt  a  i 
for  such  inspection,  on  affidavit  by  a  rate- 
payer, suffgesting  that  the  accounts  had  been 
examined  by  the  Justices  at  a  private  meet- 
ing, previousty  to  the  examination  in  open 
court,  and  alleging  that  the  applicant  de- 
manded an  inspection  of  the  accounts  at  the 
sessions,  and  ofEered  evidence  to  shew  the 
impropriety  of  some  of  the  charges,  but  was 
not  allowed  to  interfere;  and  adding  that 
he  could  now  impugn  the  charges,  if  allowed 
the  inspection.  Bex  Y^JwstUee  of  SoUtma- 
ham.  m 

(3.)  Inspection  of,  by  rate-payers.     Ants 

(10 

2.  Paving,   xecoveiy   o^    under    Metropolis 
Paving  Act    SutiuU,  XiXVlL 

8.  Poor,  rating  under  Local  Act.     Statidet 
XLn. 

i.  Sewage,  who  liable  to. 

Under  the  statutes  of  sewers,  every  per- 
son, whose  property  derives  benefit  from  the 
woxks  of  the  commissioners,  is  liable  to  be 
rated,  although  the  benefit  be  not  imme- 
diate. 

Thus,  where  a  case  stated  that  the  eastern 
wing  of  Somerset  House  was  drained  by  the 
Board  of  Works,  and  had  no  communication 
with  the  common  sewer  running  under  the 
body  of  Somerset  House,  and  being  under 
the  Jurisdiction  of  the  commissioners,  and 
that  the  buildings  derived  no  benefit  from 
that  sewer,  except  the  general  advantage  of 
being  accessible  and  of  the  approaches  and 
neighbouring  public  ways  being  properly 
drained  and  cleaned :  it  was  held  that  the 
occupiers  of  the  eastern  wing  were  rateable 
for  the  common  sewer. 

Semble,  that  in  an  action  of  trespass 
against  Uie  commissioners  for  levying  a 
rate,  if  it  appeared  that  they  had  jurisdic- 
tion, the  Court  would  not  inquire  whether 
the  rate  was  proportioned  to  the  benefit  re- 
eeived  from  the  sewi^  by  the  party  rated. 


Inssx. 
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Under  the  SeweEs*  Act,  52  G.  3,  o.  zlTiii. 
(local  and  persooaly  pahlio)  a.  7,  the  party 
rated  to  the  poor  as  the  ooeapier  of  prenuses, 
is  to  be  considered  as  the  oooopier  for  the 
purpose  of  assesameiit  to  the  sewers'  rate, 
although,  in  point  of  faet»  the  oooiq;»anoy  is 
questioned.    Soadv  t.  WiUon^  248 

5.  How  far  Court  will  inqoire  as  to  pcoper  ap- 
portionment of  rate.    Ante,  4. 

RBCITAL. 
In  a  deed. 

1.  Who  bonnd  hj.    Xatoppel,  1.    Efridenee, 

IV. 
3.  How  tar  eyidenoe  against  a  person  olaim- 
ine  through  a  party  to  deed.    Evidence, 


^r 


EfiCOBD. 
AsMBdment  of. 

1.  In  entry  of  Jndgment     PtwsHee,  L  2, 

a) 

2.  When  bail  discharged  by.    Bail,  2. 

REG07SBJ. 

Bffeet  of,  upon  proTis^  for  sUfling  estates. 
Deviee,  8. 

BBFUSAU 

Whs*  amenats  te  demand  and  refisaL    Man- 
(iamiM,  L  S,  4  IL  1.    Mmie,l,(L) 

BSIiEASS. 

Of  possibility  of  estate,  eifeot  of  at  law.    De- 
mee,  3. 

REMAINDER. 

In  what  order  remainders  limited  in  de- 
vise take  effect;  how  oonstrae4^;  ^eo  bar- 
rable  by  recovexy. 

REPLEADER. 

What  Coort  can  award.    PraeHee,  XTL 

BULB  01*  GOUBX. 

L  Trin.  31  G.  8.     Admission  of  Attorney. 

Attorney,  L  1. 
2.  East  2  G.  4.  Betting  aside  Award.  Atsai^ 

1. 
a.  HiL  2  W.  4. 

(1).  S.L3&.    Time  for  detflaiinr.   PrneHee, 
IX.  1. 

(2).  s.  1. 68.  Short  notice  of  tiiaL  Prmetiee, 

xxxni.i. 

(8).  8.  L  95.    Charging  in  execution.    She- 

(4).  s.  L  98.    Beenrity  for  costs.    Ooete,  10, 

(6).  8.  V.    BaHbond  stan^ng  as  security. 
J9aa,  4,  (1.) 

4.  Mie.  8  W.  4,  8. 11.  Declaring  de  bene  esse. 
Jail,  4,(1.) 

5.  HiL  4  W.  4»  s.  ». 


PUading,V.l. 


Vnjvt  of  jndgment. 


SALE. 


Interpretation  of  conditions. 

The  purchaser  of  lands  by  auction  signed 
a  memorandum  of  the  contract  indorsed  on 
the  particulars  and  conditions  of  sale,  and 
referring  to  them.  Afterwards  he  wrote  to 
the  rendor,  complaining  of  a  defect  in  the 
title,  referring  to  the  contract  expiressly,  and 
renouncing  it  The  vendor  wrote  and  signed 
fereral  letters,  mentioning  the  property  sold, 


the  names  of  the  parties  and  some  of  the 
conditions  of  sale,  insisting  on  one  of  them 
as  curing  the  defect,  and  demanding  the  ez- 
ecntion  of  tiie  contract:  Held,  that  these 
letters  might  be  connected  with  the  particu- 
lars and  conditions  of  sale,  so  as  to  consti- 
tute a  memorandum  in  writing,  binding  the 
▼endor  under  stat  29  Car.  2,  c.  8,  s.  4, 
although  neither  the  original  conditions  and 
particulars,  nor  the  memorandum  signed  by 
the  purchaser,  mentioned,  or  were  signed  by 
the  vendor. 

On  a  sale  of  a  leasehold  interest  of  lands, 
described  in  the  particulars  as  held  for  a 
term  of  twenty-three  yean,  at  a  rent  of  55^, 
and  as  comprising  a  yard,  one  of  the  condi- 
tions was,  tiiat  if  any  mistake  should  be 
made  in  the  description  of  the  property,  or 
any  other  error  whatever  should  appear  in 
the  particulars  of  the  estate,  such  mistake 
.or  error  should  not  annul  or  vitiate  the  sale, 
but  a  compensation  should  be  made,  to  be 
settied  by  arbitration.  The  yard  was  not, 
in  iac^  comprehended  in  the  property  held 
for  the  term  at  55^.,  but  was  held  by  the 
vendor  from  year  to  year,  at  an  additional 
rent  It  was  essential  to  the  enjoyment  of 
the  property  leased  for  the  twenty-three 
years.  It  did  not  appear  that  the  vendor 
knew  of  the  defect  Held,  that  this  defect 
avoided  the  sale,  and  was  not  a  mistake  to  be 
compensated  for  under  the  above  condition; 
although,  after  the  day  named  in  the  condi- 
tions for  completing  Uie  purchase,  and  be- 
fore action  brought  by  the  vendee,  the  ven- 
dor procured  a  lease  of  the  yard  for  the  term 
to  the  vendee,  and  offered  it  to  him.  Dohell 
V.  Stttchineon,  866.  (See  whole  placitum, 
Statute,  V.)  See  also  Prineipal  and  Agent, 
I. 

SCIRE  FACIAS. 

1.  To  revive  judgment,  when  necessaxy. 

It  is  not  necessary  to  revive  a  judgment 
,by  scire  facias  for  the  purpose  of  issuing  ex- 
ecution after  a  year  and  a  day,  where  the 
execution  has  been  suspended  by  agreement 
of  the  parties. 

Such  agreement  sufficiently  appears  where 
the  judgment  is  upon  a  warrant  of  attorney 
dated  June,  1824,  empowering  the  plaintiff 
to  enter  up  judgment  at  his  pleasure,  but 
stating,  in  the  defeasance,  that  the  warrant 
of  attorney  is  given  to  secure  payment  of  a 
certain  sum,  with  costsof  judgment  if  signed, 
on  the  &th  of  December,  1826.  Hiecoeka  v. 
Kemp,  «7e 

2.  Declaration  in,  against  bail,  how  far  it  must 
conespond  with  writ  in  offigiaal  suit  Boil, 
2. 

SERVANi^ 
StA  FBnicxPAJEi  ASD  AftxHT;  Stavuts,  XXL 

SESSIONS. 

1.  Case  sent  from,  what  it  leaves  for  determi- 
nation of  Court  of  K.  B.    Poor,  IV. 

2.  Allowance  of  county  accounts,  what  pub- 
lid^  necessary^    Rate,  1. 

SET  OFF. 
Right  of,  as  to  damages  and  costs  recovered 
by  different  parties  to  action.    CotU,  7. 
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Index. 


SETTLEMENT. 
Of  Poor.    See  Poor, 

SEWERS. 
See  Rats,  4. 
SHERIFF. 

1.  Return  of,  how  far  conoliuiTe. 

Id  an  action  against  a  sheriff  for  escape  of  a 
prisoner  arrested  on  mesne  process,  the 
plaintiff  prored  the  arrest  by  producing  the 
sherifTs  return  of  eepi  eorput  et  paratum 
habeo:  Held,  that  the  latter  words  of  the 
return  produced  by  the  plaintiff  did  not  con- 
clude him  from  proying  the  escape  by  parol 
eridence  that  the  prisoner  was  at  large  after 
the  return,  and  no  bail  bond  lodged  with  the 
sheriff.     Neek  t.  Humj^hrey,  130 

2.  Assignment  of  the  bail  bond.    Bail,  4,  (1.) 

3.  Effect  of  surrender  on  bail  bond.    Bail,  4, 

(10 

4.  Process,  where  sheriff  interested. 

Defendant  being  in  the  custody  of  the  keep- 
er of  the  prison  of  the  sheriff  of  D.,  the  keeper 
returned  to  a  habeas  corpus,  that  defendant 
was  in  his  custody  on  a  ea.  sa.  directed  to 
the  coroner  of  D.,  at  the  suit  of  plaintiff, 
which  ca.  sa.  was  set  out  in  the  return,  with 
a  certificate  by  the  coroner  that  it  was  a  true 
copy.  It  appeared  by  affidarit  that  the 
plaintiff  was  sheriff  of  D.,  but  this  did  not 
appear  in  the  ca.  sa.  or  return,  nor  did  it  ap- 
pear that  there  was  any  entry  on  the  roll 
suggesting  the  fact.  On  motion  to  discharge 
the  defendant  for  irregularity :  Held,  that  it 
was  not  requisite  that  the  ca.  sa.  should 
mention  the  fact  of  the  plaintiff  being  she- 
riff; and  that  a  suggestion  might  at  any 
time  have  been  made  on  the  reoonl,  if  it  had 
been  necessary,  since  the  rule  Hil.  2  W.  4, 
8.95. 

It  appeared  by  affidavit  that  the  defend- 
ant being  in  the  sheriff's  custody  at  the  suit 
of  S.,  the  oa.  sa.  at  the  suit  of  B.,  the  now 
plaintiff,  was  lodged  with  the  keeper  of  the 
gaol;  but  no  &ots  were  deposed  to  otherwise 
connecting  the  coroner  with  the  keeper. 
Held,  that  the  defendant  was  regularly 
charged  at  the  suit  of  B. ;  for  that  it  would 
be  intended  that  the  writ  came  to  the  coro- 
ner's hands,  and  it  was  not  necessary  that 
he  should  make  a  formal  warrant  to  the 
keeper. 

The  Court  refUsed  to  discharge  the  defen- 
dant   Bastard  t.  TnUcK  461 

SHIFTINa  USE. 
What  is ;  how  affected  by  reoorery.  I)ev%$e,  3. 

SPEAKER. 

Of  House  of  Commons,  Certificate  of,  for 
costs,  when  it  will  be  enforced.  Parlia- 
ment, 2. 

SPECIAL  CASE. 

1.  When  Court  will  amend.    Oopykold,  1. 

2.  What  facts,  not  stated,  Court  will  assume. 

Copyhold,  1. 

3.  Sent  from  Session ;  what  it  leares  for  de- 
termination of  court  of  E.  B.    Poor,  lY. 

STAMP. 
1.  On  indenture  of  apprenticeship. 


The  language  of  stat.  37  O.  3,  c.  Ill,  e. 
3,  exempting  from  a  certain  duty  any  inden- 
ture of  apprenticeship,  ''where  a  sum  or 
value  not  exceeding  10/.  shall  be  given  or 
contracted  with  or  in  relation  to  the  appren- 
tice," did  not  apply  to  cases  where  no  sum 
or  value  was  given  or  contracted  for.  Ra 
▼.  InkabitanU  of  Mahe.  531 

2.  On  Mortgage. 

C.  being  seised  in  fee,  granted  to  R.  a 
term  of  1000  years  as  security  for  a  loan  of 
150/.  After  st.  3  G.  4,  c.  117,  came  into 
operation,  R.,  in  consideration  of  W.'s  pay- 
ing him  150/.,  and  C,  in  consideration  of 
the  premises,  and  of  W.'s  advancing  200L 
additional  to  C,  assigned,  by  the  same  deed, 
the  term  to  a  trustee  for  W.,  to  secure  the 
3502. ;  and  C,  by  the  same  deed,  released 
the  fee  and  the  reversion  to  W.,  to  eecnre 
the  same  3502. 

Held,  that  this  deed  was  not  liable  t« 
stamp  duty  as  a  transfer,  nor  to  a  progres- 
sive duty  of  12.  5«.  on  every  1080  wordsafter 
the  first  1080,  but  was  liable  under  the 
above  statute  and  st  55  G.  3,  o.  184,  sched. 
part  1,  Mortgage,  to  an  ad  valorem  duty 
(22.),  on  the  2002.,  and  a  progreasive  duty  of 
12. :  And  that  it  was  not  liable  to  stamp  duty 
as  a  fresh  mortgage  for  3502.  by  reason  of 
the  conveyance  of  the  fee. 

Quaere,  whether  a  common  deed  stamp 
was  necessary.    Doo  dem,  BartUy  v.  Groy. 


3.  On  probate,  how  far  evidenee  of 
Evideneo,  YI. 

STATUTE. 

FIRST.    Decisions  on  particular  public  sta- 
tutes. 

L  43  Elii.  c.  2,  s.  5,  (Poor.)  Power  of  over- 
seers as  to  binding  parish  apprentieci. 
Poor,  ILL 

H.  43  Elii.  c.  6,  8.  2,  (Costs).  When  Judge 
may  certify  under.     Cost*,  3.  (1.) 

m.  21  Jao.  1,  0.  10.  (LimitAtion  of  actions.) 
Evidence  to  support  plea.     Trover,  1. 

IV.  22  A  23  Car.  2,  c  9,  (Costs.) 
Judge's  certificate  under.     CoeU,  3.  (1.) 

y.  29  Car.  2,  c.  3,  (Frauds)  Memorandum  in 
writing  within  s.  4. 

Where  a  contract  in  writing,  or  note,  exists, 
which  binds  one  party  to  a  contract,  under 
the  statute  of  Frauds,  any  subsequent  note 
in  writing,  signed  by  the  other,  is  sufficient 
to  bind  him,  provided  it  either  contains  in 
itself  the  terms  of  the  contract,  and  refen 
to  any  writing  which  contains  them. 

The  purchaser  of  lands  by  auction  signed 
a  memorandum  of  the  contract^  Indorsed  on 
the  particulars  and  conditions  of  sale,  and 
referring  to  them.  Afterwards  he  wrote  to 
the  vendor,  complaining  of  a  defect  in  tie 
title,  referring  to  the  contract  expressly,  and 
renouncing  it  The  vendor  wrote  and  sign- 
ed several  letters,  mentioning  the  property 
sold,  the  names  of  the  parties,  and  some  of 
the  conditions  of  sale,  insisting  on  one  of 
them  as  curing  the  defect,  and  demanding 
the  execution  of  the  contract :  Held,  that 
these  letters  might  be  connected  with  the 
particulars  and  conditions  of  sale  so  as  to 
constitute  a  memorandum  in  writing,  bind- 
ing the  vendor  under  stat  29  Car.  2,  o.  3,  s. 
4,  although  neither  the  original  conditions 
and  particulars,  nor  the  memorandum  sign- 
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•d  by  the  pnrehMer,  mentioned,  or  were 
si^ed  \>jf  the  vendor. 

On  a  Bale  of  a  leasehold  interest  of  lands, 
described  in  the  particulars  as  held  for  a 
term  of  twenty^three  years,  at  a  rent  of  55^., 
and  as  comprising  a  yard,  one  of  the  condi- 
tions was,  that  if  any  mistake  should  be 
made  in  the  description  of  the  property,  or 
any  other  error  whatever  should  appear  in 
the  particulars  of  the  estate,  such  mistake 
or  error  should  not  annul  or  vitiate  the  sale, 
but  a  compensation  should  be  made,  to  be 
settled  by  arbitration.  The  yard  was  not, 
in  fact,  comprehended  in  the  property  held 
for  the  term  at  55/L,  but  was  held  by  the 
vendor  from  year  to  year,  at  an  additional 
rent  It  was  essential  to  the  enjoyment  of 
the  property  leased  for  the  twenty-three 
years.  It  did  not  appear  that  the  vendor 
knew  of  the  defect  Held,  that  this  defect 
avoided  the  sale,  and  was  not  a  mistake  to 
be  compensated  for  under  the  above  condi- 
tion ;  idthough,  after  the  day  named  in  the 
condition  for  completing  the  purchase,  and 
before  action  brought  by  the  vendee,  the 
vendor  procured  a  lease  of  the  yard  for  the 
term  to  the  vendee,  and  offered  it  to  him. 
Dobell  V.  Hutchinson.  355 

TL  3  W.  A  M.  0.  11,  8.  6.  SetUement  by 
serving  office.    Manor,  1.    Poor,  V.  2. 

VII.  3  A  4  W.  A  M.  c.  14.  (Fraudulent  De. 
rises.)  On  what  obligations  of  divisor  de- 
visee liable.    Devite,  4. 

Vm.  2  a.  2, 0.  24.  (Bribery.)  What  oonsti- 
tates  offence  under.     Bribery,  1. 

IX.  8  a.  2,  0.  13,  s.  1.  (Copyright)  How  far 
it  controls.  Stat  17  0.  3,  c.  57.    Post,  XIV. 

X.  20  G.  2.  c.  19.  Enforcing  payment  by 
master  of  servants'  wages.    Post,  XXI. 

XI.  22  G.  2,  0.  46,  s.  11.  Non-renewal  of 
CerUfioate  by  attorney.    Attorney,  IL 

XH.  24  G.  2,  0.  44,  s.  6.  (Justices)  Demand 
of  copy  of  distress  warrant    Dietrete,  3. 

XIII.  14  G.  3,  0.  78.  s.  41.  (Building  Act) 
Liability  of  Executor  to  contribute  to  re- 
pairs of  party-wall.    Exeetttor,  2. 

XrV.  17  G.  3,  0.  57.  (Copyright)  What 
necessary  for  securing  copyright 

The  proprietor  of  a  print  cannot  sue  for  an 
invasion  of  his  copyright  in  it,  under  stat 
17  G.  3,  c.  57,  unless  the  date  of  publication 
be  engraved  upon  it,  pursuant  to  stat  8  G. 
2,  0. 13,  s.  1.    Brookee  v.  Cock,  138 

XV.  37  G.  3,  0.  111.  (Stamp.)  SUmp  on 
Indenture  of  apprenticeship.    Stamp,  1. 

XVL  38  G.  3,  0.  5,  s.  17.  (Land-Ux.)  Power 
to  oall  in  aid  constable.     Conetable,  3. 

XVIL  43  G.  3,  0.  46,  s.  3.  (Frivolous  arrests) 
Costs  under;  how  amount  of  verdict  may  be 
shewn.    Practice,  XXIV.  2. 

XVni.  55  G.  3,  0.  184.  (Stamp.)  Stamp  on 
mortgage,  when  additional  sum  secured  and 
release  of  fee.    Stamp,  2. 

XIX.  56  G.  3,  c.  139.  (Poor.)  Binding  parish 
apprentice.     Poor,  IIL 

XX.  3  G.  4,  0.  117.  (Stamp.)  SUmp  on 
mortgage.    Stamp,  2. 

XXI.  4  G.  4,  c.  34.  (Master  and  Servant) 
Enforcing  payment  of  servants'  wages. 

Quaere,  whether,  under  stats.  20  G.  2,  o. 
19,  and  4  G.  4,  o.  84,  justices  have  power  to 
order  payment  on  an  information  stating 
that  a  sum  is  due  to  the  complainant  "  for 
wages  for  labour  as  a  carpenter." 

The  stat  5  G.  4,  o.  18,  s.  2,  does  not  em- 


power justices  to  commit  in  default  of  dis- 
tress, for  non-payment  of  wages.  Wilee  v. 
Cooper.  524 

XXII.  5  G.  4,  0. 18.  (Recovery  of  penalties.) 
Commitment  under.    Ante,  XXI. 

XXIII.  6  G.  4,  0.  16.  (Bankrupts.) 

1.  Depositions,  when  evidence.     Evidence, 

3.  Criterion  whether  cause  of  action  within 
statute. 

(1)  What  is.    Evidence,  II. 

(2)  Who  to  determine.    Evidence,  U. 
XXrV.  7   G.  4,  0.  64.     (Criminal  Justice.) 

Expenses  of  prosecution,  how  recoverable. 
Proeecution,  2. 

XXV.  7  A  8  G.  4,  0.  71,  s.  3.  (Arrests.) 
Taking  out  of  court  money  deposited  in  lien 
ofbaU. 

Where  the  friend  of  a  party  arrested 
makes  a  deposit  of  his  own  money  on  the 
defendant's  behalf,  in  lieu  of  bail,  and  the 
sum  is  afterwards  paid  into  Court  to  abide 
the  event  of  the  suit,  and  tbe  defendant  then 
renders,  the  owner  of  the  money  may  have 
it  restored  to  him  on  motion,  under  stat  7 
4  8  G.  4,  c.  71,  s.  3,  if  the  defendant  appears 
in  court  and  assents. 

For  this  purpose  the  render  is  equivalent 
to  putting  in  and  perfecting  special  bail. 
DougUueY.  Stanbrough.  316 

XXVI.  9  G.  4,  c.  22.  (Return  of  members  to 
parliament) 

1.  Committee  how  to  be  held.    Parliament, 
2. 

2.  Costs  under.    Parliament,  2,  (1.) 
XXVIL    9  G.  4,  0.  40.  (Lunatics.)    What  is 

sufficient  description  of  insane  person  within 
schedule.     Poor,  II. 
XXVIIL    1  A  3  W.  4,  0.  58.    (Interpleader.) 
Appearance  how  to  be  made.    Practice,  II. 
1. 

XXIX.  1  A  2  W.  4,  0.  60.  (Vestry.)  Ap- 
pointment under,  how  to  be  stated  in  man* 
damns.    Mandamue,  III. 

XXX.  2  W.  4,  c.  39,  s.  3.  (Uniformity  of 
process.)  Entering  appearance,  upon  what 
affidavits  order  obtained.    Practice,  II.  2. 

XXXL    3  A  4  W.  4,  0.  27.    (Limitation  of 
actions.) 

1.  Sec.  17.  Operation  of. 

A  feme  sole,  seised  in  fee,  married,  and 
she  and  her  husband  ceased  to  be  in  posses- 
sion or  enjoyment  of  the  land,  and  went  to 
reside  at  a  distance  from  it  They  both  died 
at  times  which  were  not  shown  to  be  within 
forty  years  from  their  ceasing  to  occupy. 
The  wife's  heir-at-law  brought  ejectment 
against  the  person  in  possession  within 
twenty  years  of  the  husband's  death,  and 
within  five  years  of  the  passing  of  stat  3  4 
4  W.  4,  c.  27,  but  more  than  forty  years  after 
the  husband  and  wife  ceased  to  oocupv: 
Held,  that  the  heir-at-law  was  barred  by  the 
seventeenth  section  of  the  statute,  though  it 
did  not  appear  when  or  how  the  defendant 
oame  into  possession,  and  though  proof  was 
offered  that  the  wife  had  levied  no  fine. 
Doe  dem.  Corbyn  v.  Brameton.  63 

2.  Sec.  42. 
1.)  Whether  retrospective, 
""eld  by  the  whole  Court  of  Error  in  the 

Exchequer  Chamber,  that  stat  3  A  4  W.  4, 
0.  27,  s.  42,  as  to  actions  for  arrears  of  rent, 
is  not  retrospective. 
QusBre,  whether  the  above  section,  in  so 
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far  as  It  limlti  the  biingins  of  actions  for 
rent  to  aiz  years  after  Baen  rent  becomes 
dae,  Ac,  be  repealed  bj  staL  8  A  4  W.  4,  c 
42,  8.  3?  Paddan  v.  Bartlttt,  884.  (See 
whole  placitam  Practice,  XVL) 
(2)  Whether  repealed  by  stat  8  ft  4  W.  4, 

0.  42.  s.  3.    Ante,  (1.) 

XXXIL    3  4  4  W.  4,  c  42.    (Amendment  of 
law). 

1.  Sec.  3.  Whether  it  repeals  stat  8  ft4  W. 

4,  0.27,  s.  42.  Ante,XXXL2.    2.  Sec 
31. 
(1)  Payment  of  costs  by  executors.   iSee- 
eiUor,  1. 

(2;  Jndge's  certificate  under,  how  fkr  flnaL 
Executor,  I,  (1.) 
XXXIIL    4  ft  6  W.  4,  c  48.    (County  rate.) 
Allowance  of  accounts,  how  to  be  made. 
Hate,  1. 

SECONDLY:  Decisions  on  particular  {oca/ 
and  pereonal  statutes. 

XXXIV.  23  a.  3,0.  90.  (St  ICartin's  In  the 
Fields,  Paring.)  RecoTexy  of  rates,  how 
far  controlled  by  57  O.  3,  c,  zxlx.  Post, 
XXXVIL 

XXXV.  33  G.  3,0.96.  (Canal  Act)  What 
constitutes  a  demand  and  refusaL  Jfancla- 
mus,  IL  1. 

XXXVI.  52  0.  3,  c.  xlriii.  s.  7.  (Sewers.) 
What  constitutes  occupation.    JCate,  4. 

XXXVIL  57  G.  3,  c.  xxix. 
(Paving  of  Metropolis.) 
Recorery  of  rates  under. 
By  an  act  for  paring  and  lighting  a  parish^ 
a  certain  committee  was  empowered  to  dis- 
train for  rates,  and  to  sue  for  the  amount,  if 
there  woe  no  euffidewt  dietreet.  The  Metro- 
polis Paving  Act,  57  G.  3,  o.  zxiz.,  subse- 
quently passed,  by  sect.  38,  enable  any  per- 
sons, baring  the  control  of  the  parements 
of  any  parochial  or  other  district  within  the 
jurisdiction  of  the  act  (of  which  districts  the 
abore  parish  was  one),  to  sue  for  the  reco- 
very of  the  paving  rates,  and  it  imposes  no 
condition  as  to  previous  distress.  It  farther 
provides,  that  former  paving  acts  shall  not 
be  repealed,  but  that  commissioners  under 
such  acts  shall  retain  and  may  exercise  all 
the  powers  and  authorities  thereby  con- 
ferred, and  may  act  upon  all  and  every  the 
provisions,  dauses,  powers,  and  authorities 
of  such  acts,  or  of  this  act,  as  they  shall  find 
expedient 

Held,  that  the  general  power  of  suing 
given  by  the  Metropolis  Paving  Act  was  ex- 
tended to  the  committee  established  under 
the  local  act,  and  consequently  that,  in 
bringing  actions,  they  were  no  longer  re- 
stricted to  the  case  in  which  no  siSfioient 
distress  could  be    found.     Sex  r.  ffalle. 

494 

XX A V  ill.  4G.  4,  xxxix.  (Gas.)  Proceed- 
ings on  distress  under.    Dtkreee,  1,  (2.) 

XXXIX.  11  G.  4,  c.  xUr.  (Paring.)  Pro- 
ceedings prerious  to  distress.    Dutreee,  1, 

XL.'  11  G.  4,  and  1  W.  4,  o.  lix.  (Railway.) 
Compensation  under. 

A  railway  company  were  empowered,  by 
statute,  to  enter  upon  and  use  lands  for  the 
railway,  and  to  purchase  and  hold  lands; 
they  were  also  bound  to  make  such  altera- 
tions as  were  necessary  for  the  enjoyment 
of  the  railfrays  then  in  use  for  a  coal  mine  I 
belonging  to  L,  over  the  worlu  of  which  the  I 


raflway  was  to  pass:  the  act  waa  net  to  pre 
them  the  mines  under  any  land  purrhued 
by  them ;  but  the  mine-owners  might  work 
them,  doing  no  damage  to  the  works  of  die 
company,  or  making  good  the  same:  the 
company  was  to  compensate  any  party  in- 
terested for  any  dainage  or  ineonrenience 
sustained  by  the  execution  of  any  of  the 
works  authorised  by  the  act;  such  compen- 
sation to  be  assessed,  if  necessary,  by  a  juiy, 
which  the  company  were  reqair^  flnom  timt 
to  time  to  summon,  and  which  should  assea 
compensation  fbr  damages  already  sustained, 
and  for  fhtnre  temporary  perpetul  or  reear- 
rmg  damages. 

I.,  being  owner  of  land  orer  the  said  coal 
mine,  and  which  land  was  leased  to  B.,  sold 
the  land  to  the  company,  the  coal  mine  not 
being  taken  into  aceount  Afterwards  K, 
in  working  the  coal  mine,  damaged  the  nil- 
way,  and  was  unable  to  work  so  profltsbly 
as  he  otherwise  could,  lest  he  should  do  fur- 
ther damage :  Held,  that  B.  was  not  entitled 
to  compensation,  either  for  the  snm  which  it 
cost  him  to  repair  the  damage  done,  or  for 
the  interruption  to  the  working  of  his  minflL 
Hex  r.  L  cede  and  Selby  Bailwav.  883 

XLL  1  ft  2  W.  4,  c  IxxxilL  (Ouie  Bank.) 
Insufficient  retuxn  to  mandamus.  Jfainda' 
mu$,  VL 

XLII.  Monmouthshire  Canal  Act 
Rating  under. 

1.  By  a  canal  act  (passed  in  1792,  wiiea 
tolls  were  considered  rateable  perse),  a eoan- 
pany  was  incorporated,  and  authorised  to 
take  lands,  and  to  take  and  erect  bnfldingi, 
for  the  purpose  of  constmctlng  a  canal  and 
railways,  and  to  take  tolb;  and  it  was  pro- 
rided  that  the  toUt  ehould  not,  at  any  time  or 
times  thereafter,  he  euhject  to  taxet  or  ratOf 
and  that  the  company  should,  from  time  to 
time,  be  rated  in  respect  of  the  lands  and 
grounds  to  be  taken,  ana  the  buildings  to  be 
erected  by  them,  in  the  same  proportion  as, 
and  not  at  any  higher  ralue  or  improved 
rent  than,  other  lands,  grounds,  and  build- 
ings adjacent  were  or  ehould,  for  the  timt 
being,  be  rated,  and  ae  the  land*,  gromdi, 
and  buildinge,  to  be  taktn  and  erected  bg 
thsm,  vfould  Aore  6een  rateable,  in  cose  th^ 
had  continued  in  their  former  ttate,  and  net 
been  uted  for  (Ae  pnrpoee  of  the  undcriatiag. 
The  a4)acent  lands  and  buildings  improved 
in  ralue,  ih>m  the  time  of  the  commence- 
ment of  the  undertaking,  partly  in  oonse- 
quenee  of  the  undertaking  being  carried 
into  effect,  partly  fh>m  independent  eansei: 
Held,  that  the  luids  and  buildings  used  fbr 
the  canal  were  to  he  rated  at  the  value 
which  the  adjacent  lands,  ftc,  bore  at  the 
time  of  the  rate ;  and  not  at  the  value  whieh 
these  latter  bore  at  the  commencement  of 
the  undertaking,  nor  at  diat  which  thej 
would  hare  borne  at  the  time  of  the  rate  if 
the  undertaking  had  not  been  carried  into 
effect  Although,  from  the  passing  of  the 
act  to  the  time  of  the  question  being  raised 
(forty  years),  the  rate  had  always  been  made 
according  to  the  original  ralue  of  the  lands 
adjacent 

2.  A  subsequent  statute  authorised  the 
company  to  extend  the  oanal,  and  to  pur- 
chase lands  for  that  purpose;  and  it  pro- 
vided, that  they  might  take  the  like  tolls  on 
the  new  canal,  fte.  as  nnder  the  former  act, 
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and  have  the  like  poweri  And  remedies  fof 
reeovering  them.  And  that  the  clau»e»f 
powetM,  atOhoritiMf  prwriHon$f  ardert,  rulet, 
r§gHlaiion»,  timiiationSf  exempHont,  rMtric- 
tiont,  priviieg€»,penaUU»f/or/eitweaf  puni§h- 
wtettU,  and  provinom  eont^ned  in  the  fonner 
Mity  dwvldy  SO  fltr  ai  the  lame  ahovld  appLy 
and  the  ease  wovld  admits  extend  to  the 
new  eaaal)  Atk  aad  slnnild  toibe  effwt,  op^-^ 
rmte,  6e  pmt  ti»  eaesetilfe%  tiMcly  anaexercued 
hy  the  contpany,  and  be  applied  and  en/preed 
in  reaped  o/nudnngf  maintainingf  ana  ueing 
the  new  canal,  Ao.  and  regulaHng  the  iMiot- 
gation  thereon,  for  ptmiehing  offences  relating 
thereto,  for  purehaeing  lande  and  anemin^ 
damagea,  and  witk  reepeet  to  aU  mattere  %n 
any  viee  touching  the  new  canal,  4o.  in  the 
same  manner  to  all  intents  and  porposes  as 
if  the  same  elanses,  &o.,  had  been  inserted, 
repeated,  and  enacted,  at  fall  length,  bv  the 
■ODseqaent  ae^  and  as  if  the  new  canal,  Ac. 
had  been  a  part  of  the  canal  authorised  to  be 
made  by  the  former  act:  Held*  that  the 
proYiBion  as  to  rating  the  original  canal  ex- 
tended to  the  new  part. 

S.  By  a  third  statate,  a  tramroad  company 
was  incorporated,  and  it  and  the  canal  com- 
pany were  authorised  to  make  railways,  and 
to  take  such  tolls  on  these  railways  as  the 
oaaal  company  might  take  by  the  first  sta- 
tate ;  and  it  was  proTided,  that  the  clauses, 
powers,  authorities)  regulations,  Ac.  (as  in 
ttie  second  statute,)  of  the  first  statate, 
should  extend  (in  the  same  terms  as  in  the 
second)  to  the  railways  last-mentioned,  and 
to  regulating  the  carriage  or  conveyance  of 
goods  thereon,  as  if  these  railways  had  been 
anthorised  to  be  made  by  the  first  statute, 
and  the  tramroad  company  had  been  therein 
named  instead  of  the  canal  company :  Held, 
the  provision  as  to  ratang  the  original  canal 
axtended  to  these  raUways.  Bex  ▼.  Jfoa. 
mouthehire  Oaml'  ^19 

Xlilll.  Sirhowy  Tramroad  Act 
Power  to  make  railways. 
An  act  of  Parliament  empowered  a  canal 
company  to  construct  certain  canals  and 
zailroadB,payiligeompensation  tothe  owners 
of  lands  used ;  and  also  to  make  railroads  to 
iron  works,  Ae»  within  eight  miles  of  the 
oanals  or  railroads  first  mentioned ;  and  it 
Itfovided  that»  if  the  owners  of  certain  species 
of  property  situate  within  eight  miles  from 
any  part  of  the  oanals  or  railways  before 
particularly  described  and  authorised  to  be 
made,  should  think  it  expedient  that  rail- 
ways should  be  made  through  the  lands  of 
other  persons,  for  the  purpose  of  conveying 
goods  from  the  canals  or  railways  before 
particularly  described,  and  If  the  company 
should  refuse  to  make  such  railways  under 
the  powers  given  them  by  the  act,  such 
owners  might,  at  their  own  cost,  make  the 
railways,  paying  compensation  to  the  pro- 
prietors of  the  lands  over  which  they  were 
to  be  made ;  and  that  the  railways  so  made 
should  be  open  to  the  public,  on  payment  of 
such  tolls  as  the  company  could  demand. 

A  subsequent  act  incorporated  a  tramroad 
company,  and  gave  them,  or  the  canal  com- 
pany, power  to  make  certain  railways,  and 
to  take  thereon  the  tolls  authorised  by  the 
former  act ;  and  it  provided,  that  the  com- 
panies should  have  the  same  powers  for  re- 
eovering the  tolls  as  were  given  by  the  first 


act:  and  that  the  eevercd  elaveee,  powere, 
authorities,  regulatione,  limitatione,  exemp- 
tioTU,  reatrictione,  priviUgee,  penalties,  for- 
feiturea,  punishments,  and  provisions  therein 
contained,  should,  as  far  as  the  same  would 
.  ftPPly  ^T^^  the  case  would  admit,  extend  to 
the  wetks  constructed  under  the  new  act, 
and  should  Uike  ^ect,  operate,  and  be  put  in 
execution  and  used  and  exercised,  and  be  ap^ 
plied  and  et\forced,  in  respect  of  the  making, 
maintaining,  and  using  tXe  said  works,  and 
regulating  the  oonveganee  qf  goods  thterecn 
for  piufMshing  offences  relating  thereto,  and 
for  purchasing  and  setting  lands  and  ascer- 
taining the  value  therei^,  and  determining 
etnd  assessing  damages,  and  with  respect  to 
aU  matters  %sha$eoever  in  ang  wise  concerning 
the  works  made  under  the  new  act,  as  fully 
and  eileetaaUy,  to  all  intents  and  purposes, 
as  if  the  same  clauses,  Ac.  had  been  repeated 
and  enacted  in  the  new  ae^  and  as  if  the 
works  auUiorised  by  the  new  aot  had  been 
part  of  the  underteking  authorised  by  the 
first  act)  and  as  if  the  tramroad  company 
had  been  therein  named  instead  of  the  canal 
oompany: 

.  Held,  that  this  did  not  authorise  owners 
of  the  specified  kind  of  property  within  eight 
miles  of  the  new  works  (unless  authorised 
by  the  first  aot)  to  make  railways,  Ac.  from 
their  property  to  the  new  works.  Sirhowv 
Tramroad  Company  v.  Jones,  640  (n.) 

STATUTB  OF  FKAUDS. 

See  Statittb,  V. 

BTATUTB  OF  LIMITATIONS. 

See  StAtUTS,  III.  A  XXXL 

SUBPCENA. 

Attachment  for  non-attendanoe  npon,  when  it 

lies. 

A  witness  subpoenaed  to  give  evidence,  on 
an  indictment  tried  December  11th,  made 
default:  Held,  that  it  was  too  late  to  move 
for  an  attachment  in  Easter  term  following. 
If  a  cause  be  called  on^  qussre,  whether  a 
witness  can  be  attached  for  contempt  in  not 
attending,  who  has  not  been  regularly  called 
on  his  sabpcena.    Rex  v.  Stretch,  608 

8TJRREKDEB« 
Of  copyhold.     Husband's  consent  to  wife's 
snirender.    See  Copyhold,  1. 

SURROaATB. 
Of  Arshdeaeon,  mandamus  to  swear  in  ohoroh- 
wsjrden.    Mandamus,  L  3. 

TAH.. 
Bstate.    See  Estate,  2. 

TAXATION. 
Costs  of  election  petition,  when  taxable.  Par- 
Uament,2,{l.) 

TOLLS. 
How  to  be  rated  under  local  aot     Statute, 
XLIL 

TRIAL. 

New. 
1.  When  granted. 

On  non-appearance  by  one  of  parties  at 
trial  after  short  notice  of  triaL    Practice, 

xxm. 

S.  Not  suffioient  ground  for,  that  Jadge  on       i 
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trial  of  acdon  for  penalty,  under  st  Q.  2,  c. 
24,  did  not  direct  jury  to  find  intention  of 
party  reoeiring  money.  Bribery,  1.  (See 
also  Mxtdirection.) 

TROVER. 
1.  What  is  evidence  of  conyersion. 

To  an  action  of  trover  for  wine,  com- 
menced, October,  1833,  the  statute  of  limita- 
tions was  pleaded.  The  wine,  in  pipe,  had 
been  deposited  by  C.  for  the  plaintiff,  in  the 
defendant's  cellar,  by  her  leave.  C.  became 
bankrupt,  and,  his  assignees  claiming  the 
wine,  the  plaintiff's  solicitors  warned  the 
defendant,  by  letter,  in  December,  1826,  not 
to  give  it  up  to  any  person  unauthorised  by 
them.  The  defendant  kept  the  wine,  and 
bottled  part  of  it  at,  or  soon  after,  the  end  of 
1826,  at  which  time  it  was  becoming  injured 
by  remaining  in  the  wood.  Afterwards,  but 
it  did  not  appear  when  she  consumed  part 
of  the  wine  so  bottled.  In  November,  1827, 
the  plaintiff's  solicitors  again  wrote  to  the 
defendant,  saying  that  they  were  instructed 
to  proceed  at  law  against  her,  and  referring 
to  a  demand  of  the  wine,  stated  in  the  letter 
to  have  been  made  upon  her  by  them  in  the 
preceding  March,  but  of  which  there  was  no 
further  evidence.  They  also  offered  to  in- 
demnify her  against  the  claim  of  any  other 
person,  if  she  would  deliver  the  wine  within 
a  week ;  in  default  of  which  they  stated  that 
the  proceedings  would  be  commenced.  The 
application  was  not  noticed.  A  subsequent 
demand  and  refusal  were  proved.  The  jury 
having  found  for  the  plaintiff: 

Held,  on  motion  to  enter  a  nonsuit,  that 
on  this  evidence  the  jury  were  not  bound  to 
conclude  either  that  there  had  been  a  de- 
mand and  refusal  more  than  six  years  before 
action  brought:  or  that  the  defendant  had 
bottled  the  wine  with  intent  to  convert  it  to 
her  own  use. 

Semble,  by  Patteson  and  Coleridge,  Js., 
that  if  a  baUee  of  wine  draws  off  and  con- 
verts part  of  it  without  the  owner's  knowl- 
edge, and  at  the  end  of  six  years  is  sued  in 
trover  for  the  whole  quantity,  he  cannot  set 
up  his  conversion  of  part  as  a  conversion  of 
the  whole,  to  support  a  plea  of  the  Statute  of 
Limitations.     PhilpoU  v.  KelUy.  106 

2.  Whether  party  can  set  up  his  own  wrong- 
ful act  to  support  plea  of  Statute  of  Limita- 
tions.   Ante,  1. 

UNIVERSITY. 
Oxford,  jurisdiction  of  Chancellor's  court  Bd- 
beat  Corpus,  1. 

USB. 

Shifting,  what  is;  how  affected  by  recovery. 
Devise,  3. 

USER. 
Immemorial,  how  far  evidence  of  it  supports 
allegation  of  non-existing  grant    Evidence, 
X. 

VARIANCE. 

1.  Between  pleading  and  evidence.  See  Evi-  \ 
denee,  XIL  1. 


2.  Between  declaration  in  scire  facias  andirrit 
in  original  suit    Bail,  2. 

3.  Between  entry  of  judgment  and  other  pirts 
of  record.    Practice,  I.  2,  (1.) 

VENDOR  AND  VENDEE. 

1.  Evidence  of  character  in  whieh  vendor  acta. 
Principal  and  Agent,  1. 

2.  Interpretation  of  conditions  of  sale.    Sale, 

3.  What  sufficient  memorandum  in  writing  by 
parties  within  Statute  of  Frauds.  SMitU, 
V. 

VERDICT. 

1.  Right  of  jury  to  give  general  verdict 

It  is  the  privilege  of  a  jury  to  decline 
finding  any  other  Uian  a  general  verdict; 
and,  therefore,  if  the  judge  explains  to  then!, 
and  they  clearly  understand,  that,  in  the 
absence  of  a  particular  fact,  the  plaintiff's 
right  to  recover  will  depend  on  a  doubtfol 
legal  question,  and  the  judge  requests  them 
to  find  that  fact,  if  satisfied  of  its  existence, 
but  they,  nevertheless,  give  a  verdict  for  (he 
plaintiff  generally,  and,  on  being  pressed, 
refuse  to  find  the  particular  fact,  the  Court 
will  not  set  aside  the  verdict  Mayor  of  Ik- 
vizee  v.  Clarh.  5M 

2.  How  verdict  may  be  shewn  on  application 
for  costs  under  st  46  G.  3,  c.  46,  s.  8.  Prac- 
tice, xxrv.  2. 

8.  How  far  Court  of  E.  B.  will  amend  entry  of 
erroneous  verdict  by  inferior  Court    ifoa- 
damue,  11.  4. 
See  also  Nonsuit, 

VESTRY. 
Act    See  Mandamus,  HI. 

WAGES. 

Enforcing  payment  by  master.    Statute,  XXI. 

WARRANf. 

1.  Of  attorney,  terms  of  how  construed.   Sein 

facias,  1. 
n.  Of  distress. 

1.  Proceedings  necessaiy  before  issuing  of 
warrant    Distress,  1. 

2.  Who  may  justify  under  illegal  warrant 
Distress,  1,  (2,)  and  3. 

3.  Power  of  justices  to  suspend  execution. 
Distress,  3. 

WARRANTY. 

Assumpsit  for  breach  oil 

The  buyer  of  a  horse  warranted  sound 
may  recover  in  a  special  action  of  assumpsit 
for  a  breach  of  the  warranty,  though  he 
never  returned  the  horse,  and  though  he 
neglected  to  inform  the  defendant  of  the  nn> 
soundness  for  several  months  after  it  wsi 
discovered.    Pateshally.  Tranter.  103 

WITNESSES. 

Examination  of,  in  a  foreign  country,  how  for 
necessary  that  commissioners  be  swoiil 
Oath,  2. 
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COURT  OF  COMMON  PLEAS. 

nr 
m  THE  THnU>  YEAR  OF  THB  BBIGN  OF  WILLIAM  lY.— 1833. 


MTTJiARD,  Gknt,  One  Ac.,  v.  MILLMAN.— p.  63. 

Since  the  statute  2  Will.  4,  c.  39,  s.  8,  it  is  not  necessary  to  remove  by  habeas  corpus  a 
prisoner  in  the  custody  of  the  Marshal  of  the  King's  Bench,  to  the  custody  of  the  War- 
den of  the  Fleet,  in  order  to  declare  against  him  in  this  court,  where  the  action  is  com- 
menced by  writ  oftummont  or  capias  under  the  authority  of  that  act 


ALLAN  and  Another  v.  KENNING.— p.  80. 

On  motion  for  a  nonsuit  on  the  ground  of  a  yariance  between  the  declaration  and  the 
contract  of  guarantie  therein  set  forth,  or  for  a  new  trial  on  the  ground  that  the  gaa- 
rantie  was  not  continuing,  the  court,  being  of  opinion  that  the  defendant  was  liable 
upon  the  contract,  but  that  it  was  improperly  declared  on,  made  a  rule  that  the  verdict 
which  had  been  found  for  the  plaintift  for  the  sum  secured,  should  stand,  but  that  the 
defendant  should  be  allowed  to  deduct  therefrom  his  costs  of  the  trial  and  of  the  mo- 
tion. On  taxation,  the  officer  allowed  to  the  plaintiff  his  costs  up  to  the  notice  of  trial, 
and  to  the  defendant  all  the  subsequent  costs.    Held,  that  he  had  done  right 


JAY  V.  BTLBS,— p.  86. 

A  cause  was  referred  to  an  arbitrator,  with  liberty  to  him  to  state  upon  his  award  any 
point  of  law  raised  by  either  party  in  reference  to  the  matters  thereby  referred.  Cer- 
tain points  of  law  were  accordingly  submitted  to  the  arbitrator,  which  he  set  out  upon 
his  award,  (but  without  reference  to  any  particular  state  of  facts,)  and  certified  that 
he  had  over-ruled  them.  The  arbitrator's  decision  upon  these  points,  as  abstract  pro- 
positions, being  correct,  the  coart  refused  either  to  refer  it  back  to  him  to  amend  his 
award  by  setting  forth  the  facts  upon  which  the  questions  of  law  arose,  or  to  set  aside 
the  award. 

All  matters  in  difference  in  this  oaose  were  by  an  order  of  Nisi  Prins  re- 
ferred to  the  arbitration  of  a  barrister.  The  order  of  Werenoe  contained  the 
following  provision — "  That  the  arbitrator  shall  state  on  his  award  any  point  or 

S'nts  of  law  raised  by  either  party,  in  reference  to  the  matters  hereby  referred.'' 
e  arbitrator,  in  his  award,  after  adjusting  the  amount  of  damages,  proceeded 
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tbas :  ^' And  I  do  certify  and  declare  that  the  following  objections  and  pointB 
of  law  have  been  raised  before  me,  on  behalf  of  the  detendant,  in  reference  to 
the  matters  so  as  aforesaid  to  me  referred,  that  is  to  say — first,  Uhat  no  action  at 
law  will  lie  by  one  partner  against  another,  for  money  paid  or  work  or  labour 
performed  by  one  partner  on  behalf  of  the  partnership' — second,  '  that  no  action 
will  lie  for  contribution  for  damages  paid  by  one  partner  for  the  partnership,  in 
respect  of  a  tort' — ^third,  'that  no  verdict  can  be  maintained  by  one  partner 
against  his  copartner  for  contribation  for  damages  awarded  against  that  one  in 
an  action  on  the  case  for  neeligenoe,  where  the  caase  of  action  aocmed  doling 
the  partnership,— and  fourth,  '  that  no  action  will  lie  by  one  partner  for  con- 
tribution for  damages  awarded  generally  for  causes  of  action  accruing  during 
and  subsequent  to  the  dissolution  of  partnership/  But  it  appearing  to  me, 
after  hearing  the  arguments  of  counsel  upon  the  said  objections,  and  upon  con- 
sideration of  the  evidence  adduced  before  me  in  the  said  reference,  that  none  of 
the  said  objections  oueht  to  prevent  the  plaintiff  from  maintaining  the  said  a^ 
tion  against  the  defendant,  I  have  over^ruled  the  same/' 

Mr.  Serjeant  MerewetheVf  in  the  last  term,  moved  that  the  award  might  be 
referred  back  to  the  arbitrator  to  be  amended  by  setting  forth  the  facts  upon 
which  the  above  questions  of  law  arose.  He  submitted  that  the  parties  could 
not  otherwise  take  the  opinion  of  the  Court  upon  the  correctness  of  the  arbi- 
trator's conclusions,  which  it  was  intended  they  should  have  an  opportunity 
to  do. 

But  the  Court  said  they  thought  the  arbitrator  had  acted  very  judicionslj, 
and  that  there  was  no  pretence  for  the  application ;  and  that  he  seemed,  (veiy 
properly,)  to  have  had  no  doubt  in  his  mind  upon  any  of  the  points  of  law  tbat 
nad  been  submitted  to  him,  and  which  he  had  stated  upon  his  award.  The 
rule  was  therefore  refused. 

The  learned  Serjeant  now  moved  that  the  award  might  be  set  aside,  on  the 
ground  of  error  in  point  of  law  in  the  arbitrator's  decision. 

Lord  Chief  Justice  Tindal.  The  broad  propositions  submitted  to  the  arbi- 
trator, and  stated  upon  the  award,  clearly  are  not  tenable.  He  has  done  right; 
and  therefore  there  oeing  nothing  erroneous  on  the  face  of  the  award,  we  can- 
not set  it  aside. 

The  rest  of  the  Court  concurring —  Rule  refused. 


UPTON  t;.  FERGUS80N.— p.  88 

The  plaintiff  took  of  the  defendant  a  house,  at  a  yearfy  rent,  under  an  agreement,  bj  tbe  \ 
terms  of  which  the  latter  undertook,  that,  up  to  the  date  of  the  agreement,  he  had  paid 
or  would  pay  or  discharge  "all  arrears  of  rent,  rates,  taxes,  or  assessments ;"  and  the 
former  agreed,  that  "  from  and  after  that  day,  the  tame  should  be  kept  paid  by  him  for 
the  period  he  might  occupy  the  premises."  At  the  expiration  of  the  firtt  quarter j  the 
superior  landlord  distrained  for  rent  Held,  that  there  was  no  implied  dutj  in  the  de- 
fendant to  indemnify  the  plaintiff  against  this  claim,  although  the  agreement  between 
them  stipulated  for  a  yearly  rent  j  the  defendant  haying,  bj  the  subsequent  clause,  ex- 
pressly undertaken  to  keep  the  reserved  rent  paid. 

This  was  an  action  on  the  case  brought  by  the  plaintiff  to  recover  from  the 
defendant  damages  alleged  to  have  resulted  to  the  plaintiff  from  a  supposed 
breach  of  an  implied  duty  in  the  defendant  to  indemnify  the  plaintiff,  to  whom 
he  had  agreed  to  let  certain  premises,  from  the  conseouence  of  his^  the  defend- 
ant's, failure  to  pay  the  rent  reserved  to  the  superior  landlord. 

The  declaration  contamed  three  counts.  The  first  count  stated,  that,  before 
and  at  the  committing  of  the  grievances  by  the  defendant  as  thereinafter  next 
mentioned,  the  defendant  held  and  enjoyed  certain  premises  as  tenant  thereof  to 
one  Sandi  Brownell^  to  wit;  in  the  county  of  Surrey ;  that,  whilst  the  defend- 
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ant  was  sncb  tenant  to  the  said  Sarah  Brownell;  and  before  and  at  the  time  of  the 
oommitting  of  the  grieyances  thereinafter  next  mentioned,  to  wit  on  the  29th  of 
September,  1832,  to  wit,  in  the  county  aforesaid,  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  had  become  and  was  tenant  to  the  defendant 
of  the  said  premises  with  the  appurtenances,  at  and  under  a  certain  yearly  rent,  to 
wit,  the  yearly  rent  of  270/. ;  and  thereupon  it  then  and  there  became  and  was  the 
duty  of  the  defendant,  so  long  as  the  defendant  continued  such  tenant  to  the 
said  Sarah  Brownell,  and  so  long  as  the  plaintiff  continued  such  tenant  to  the 
defendant,  and  paid  the  said  rent  of  270/.  to  the  defendant,  for  him  to  pay  the 
said  first-mentioned  rent  to  the  said  Sarah  Brownell,  and  to  indemnify  and  save 
harmless  the  plaintiff  from  and  against  the  payment  of  any  of  the  said  rent  so 
payable  to  the  said  Sarah  Brownell,  oyer  and  aboye  the  amount  of  the  said  rent 
so  payable  to  the  defendant  as  aforesaid,  which  might  be  due  and  in  arrear  from 
the  plaintiff  to  the  defendant,  and  from  and  against  any  distress,  or  costs, 
charges,  damans,  or  expenses  which  should  or  might  or  might  be  made,  arise 
or  happen  to  the  plaintiff  for  or  by  reason  of  the  non-payment  thereof;  and 
although  the  said  tenancy  of  the  defendant  to  the  said  Sarah  Brownell  and  the 
said  tenancy  of  the  pUintiff  to  the  defendant  were  and  continued  for  a  long 
time  to  wit,  until  and  after  the  committing  of  the  grieyances  thereafter  next 
mentioned  and  hitherto ;  and  although  no  part  of  the  said  rent  of  270/.  had  yet 
become  due  and  payable  f^om  the  plaintiff  to  the  defendant ;  yet  the  defendant, 
not  regarding  his  duty  aforesaid,  but  oontriying  and  fraudulently  intending  to 
injure  and  defraud  the  plaintiff,  did  not  nor  would,  during  the  continuance  of 
the  said  tenancies,  pay  the  said  first  mentioned  rent  to  the  said  Sarah  Brow- 
nell, or  saye  harmless  or  indemnify  the  pUuntiff,  according  to  his  said  duty, 
but  wholly  neglected  so  to  do;  and  by  reason  thereof,  during  the  continuance 
of  the  said  tenancies,  to  wit,  on  the  0th  of  February,  1833,  to  wit,  in,  &c.,  a 
certain  distress  was  made,  by  and  on  behalf  of  the  said  Sarah  Brownell,  on 
diyers  goods  and  chattels  of  the  plaintiff,  to  wit,  &o.  &o.,  of  great  yalue,  to  wit, 
of  the  yalue  of  200/.,  then  in  and  upon  the  said  premises,  for  a  certain  sum  of 
money  amounting  to  the  sum  of  67/.  10<.  then  due  and  in  arrear  from  the  de- 
fendant to  the  said  Sarah  Brownell  for  and  in  respect  of  the  said  rent  so  paya- 
ble to  her  as  aforesaid;  and  the  said  Sarah  Brownell  kept  and  detained  the  said 
goods  and  chattels  of  the  plaintiff  under  the  said  distress  for  a  long  space  of 
time,  to  wit,  until  the  lltn  day  of  February,  1833,  until  the  plaintiff,  on,  &c., 
in  order  to  regain  possession  of  the  said  goods  and  chattels,  was  forced  and 
obliged  to,  and  did,  repleyy  the  same,  and  was  therein  and  thereby,  put  to  a 
great  expense,  amounting,  to  wit,  to  20/. ;  and  by  means  of  the  premises  the 
plaintiff  would  be  forced  and  obliged  to  pay  to  the  said  Sarah  Brownell  the  said 
arrears  of  rent  so  due  and  owing  to  her  from  the  defendant,  and  the  costs  and 
charges  of  the  said  distress  and  incident  thereto ;  and  the  plaintiff  had  been  and 
was  much  prejudiced,  injured,  and  damnified  by  means  of  the  premises,  to  wit, 
in,  &o. 

The  second  count  was  in  substance  the  same  as  the  first ;  the  third  was  in 
troyer  for  the  goods  and  chattels  mentioned  in  the  first  count.  The  defendant 
pleaded  the  general  issue. 

At  the  trial  before  Lord  Chief  Justice  Tindal,  at  the  last  Assizes  at  Kings- 
ton, the  facts  that  appeared  in  eyidence  were  as  follows :— In  the  month  of  Sep- 
tember last,  the  defendant  who  held  the  premises  in  question  of  Mrs.  Sarah 
Brownell,  under  a  lease  of  assignment,  of  which  one  year  and  a  quarter  we)re 
then  unexpired,  entered  into  the  following  agreement  with  the  plaintiff: — 

"  The  said  John  Ferguson  agrees  to  let  to  the  said  John  Upton  all  the  house 
and  premises  No.  54,  Strand,  late  in  the  occupation  of  P.  P.  H.  Roberts  at  the 
yearly  rent  of  270/.,  from  the  29th  instant,  up  to  whi<9i  day  the  said  John  Fer- 
gusson  has  or  will  bear,  pay,  discharge,  or  allow  to  the  said  John  Upton  any 
and  all  arrears  of  rent^  rents,  rates,  taxes,  or  assessments,  Tif  any  are  left  un- 
paid,) to  the  29th  instant;  and  that^  from  and  after  that  day,  the  same  are  to 
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he  kept  paid  ^  the  mid  JoiWi  Upton  tot  die  period  he  may  oooa^F  ^  "^ 
house  and  premiBes,  and  which  is  agieed  to  be  fir  the  whole  of  the  unejiprd 
term  now  to  oome  in  a  lease  of  one  year  and  a  qoarter  of  another  year  from 
Michalmas  day  instant,  wanting  the  number  of  days  provided  for  snznndenDg 
as  in  the  said  lease  contained,  £0.  &o" 

The  plaintiff  was  let  into  possession  of  the  premises  under  the  above  agree- 
ment, and,  shortly  after  the  expiration  of  theirstqaarier,  the  defendant's  bad* 
lady,  Mrs.  Brownell,  distrained  upon  the  plaintiff's  goods  for  672.  lOt.,  fort 
quarter's  rent  due  to  her  from  the  defendant. 

His  lordship  nonsnited  the  plaintiff,  giving  him  leave  to  move  to  enter  1 
verdict  for  10/.,  the  costs  he  had  incurred  in  replevying,  should  the  Court  be  of 
opinion  that  the  agreement  above  set  out  imposed  upon  the  defendant  the  duty 
of  indemnity  contended  for  by  the  plaintiff. 

Mr.  Seijeant  Tacftfy  now  moved  aooordixuzly.  Under  the  agreement  in  qnop 
tion,  no  rent  would  be  due  from  the  plaintiff  to  the  defendant  until  the  ezpin- 
tiotr  of  a  year  from  the  taking :  the  agreement  stipulating  fer  a  yeof^  rent. 
The  defendant  himself  had  no  right  of  dbtress;  he  by  the  agseement  had 
parted  with  the  whole  of  his  interest  in  the  premises,  and  therefore  it  operated 
in  law  as  an  assignment.  The  defendant's  landlady,  Mrs.  Brownell,.  undoabl- 
edly  had  a  right  to  distrain;  but  the  question  whether  it  la  not  a  neoessaiy  ia- 
ferenee  from  the  defendant's  contract  with  the  plaintiff,  that  he  was  bensd  to 
indemnify  him  from  the  olium  of  Mrs.  Brownell.  In  Burnett  v.  Lynch,  8 
Dow.  &  Ryl.  368 ;  S.  0.  5  Bam.  &  Cress.  589,  it  was  held  that  case  lies  by  the 
assignor  against  the  assignee  of  a  lease  assigned  by  deed-poll,  upon  his  implied 
duty  to  perform  the  covenants  in  the  original  lease,  although  tho  assignor  had 
by  the  assignment  parted  with  all  his  interest :  and  in  Hancock  v.  Coffin,  7  M. 
&  Scott,  521,  where  the  defendant  held  premises  under  a  lease  from  one  J.  H., 
at  a  certain  rent,  and  entered  into  an  agreement  with  one  N.  for  the  sale  of  ail 
the  household  fomituie,  &o,  on  the  premises,  for  a  certain  sum,  to  be  paid  by 
instalmentB-— covenanting  on  payment  of  the  whole  of  the  purohaee-moBcyi  to 
demise  the  premises  to  N.  for  twenty-five  years ;  the  base  to  contain  the  like 
covenants  on  the  part  of  N.  as  were  contained  in  the  lease  under  which  the  de- 
fendant held.  The  agreement  also  contained  a  covenant  that  N.  should  in  the 
mean  time,  and  until  such  lease  should  be  granted,  pay  the  rent  and  perfcm 
all  the  covenants  which  would  be  to  be  performed  by  him  in  caae  the  lease  wtf 
actually  granted ;  with  a  power  of  distress  for  non-payment  of  the  rent  N. 
was  let  into  immediate  possession  under  this  agreement,  and  paid  rent  The 
defendant  neglecting  to  satisfy  the  rent  due  to  the  superior  landlord,  the  latter 
distrained  and  sold  the  goods  of  N.  The  Court  held  that  there  was  an  implied 
duty  in  the  defendant  to  indemnify  N.  from  the  consequences  of  non-perfonn- 
ance  of  his  covenants  mth  the  superior  landlord. 

Lord  Chief  Justice  Tindal.  1  thought  at  the  trial,  and  stiU  think,  that  the 
understanding  of  the  parties  must  have  been,  that,  from  the  time  the  pbintif 
took  the  premises,  he  was  to  be  looked  to  by  the  landlady,  Mrs.  Brownell,  for 
the  rent  thereafter  to  become  due ;  and  that  the  defendant  was  thenceforth  to 
be  discharged  from  all  responsibiHty,  he  having  parted  with  the  whole  of  his 
interest  in  the  premises.  By  the  terms  of  the  agreement,  the  defendant  under- 
takes that,  up  to  the  29th  September,  the  date  of  the  instrument,  he  ''haa  or 
will  bear,  pay,  discharge,  or  allow  to  the  said  John  Upton  any  and  all  arrears 
of  rent,  rentSf  rates,  taxes,  or  assessments ;"  and  the  plaintiff  ames,  that  '^froiD 
and  after  that  day,  the  same  are  to  be  kept  paid  by  the  said  John  Upton  for  the 
period  he  may  occupy  the  said  house  and  ptemises."  The  agreement  gave  the 
plaintiff  notice  of  the  lease  under  which  the  defendant  held  the  premises;  he 
ought  to  have  inquired  into  the  terms  of  that  lease ;  had  he  done  so,  he  would 
have  ascertained  that  the  rent  was  reserved  to  be  paid  quarterly  to  Mrs.  Brof- 
nell.  As,  therefcM^  the  plaintiff  has  in  terms  undertaken  to  keep  down  the  1^) 
I  think  the  nonsuit  was  right. 
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Mr.  Justioe  Paak.  I  am  by  no  means  prepared  to  say  that  this  was  so 
strictly  a  yearly  rent  as  to  prevent  the  defen^mt  from  demanding  it  in  the 
Qsnal  manner.  At  all  events,  the  plaintiff  had  notice  of  the  lease  under  which 
the  defendant  held,  and  he  took  subject  to  it  I  therefore  concur  in  thinking 
that  the  nonsuit  should  not  be  set  aside. 

The  rest  of  the  Court  concurring —  Bule  refused. 


MABSHALL  v.  THOMAS.— p.  98. 

It  is  no  grotiiid  of  special  demurrer  that  the  phdntiif  otnlts  to  describe  the  nature  of  the 
action  at  the  commencement  of  the  declaration^  pursuant  to  the  rule  of  Michaelmas 
Term,  1664. 
By  the  terms  of  a  charter-party  it  was  stipulated  that  the  freight  should  be  paid  "  one 
third  in  cash  on  arrival,  and  the  remainder  on  deliTerj,  by  good  and  approved  bills  on 
or  payable  in  London,  at  four  months'  date.''  In  the  declaration  thereon,  the  breach 
was  stated  generally,  that  the  defendant  had  not  paid  the  freight  '*  according  to  the 
terms  of  the  charter-party :" — ^Held  sufficient,  on  special  demurrer. 

t 
This  was  an  action  of  assumpdt  upon  a  charteNparty.    The  declaration  com- 
menced as  follows  :-^ 

'<  Lancashire  rto  wit).  John  William  Marshall  (the  plamtiff  in  this  suit) 
complains  of  Jonn  Wood  Thomas  (the  defendant  in  tins  suit),  who  has  been 
summoned  to  answer  the  said  plaintiff— For  that  whereas,  Ac.'' 

By  the  terms  of  the  charter-partly  the  freight  was  to  be  paid  ''one  third  in 
cash  on  arrival,  and  the  remainder  on  delivery,  by  good  and  approved  bills  on 
or  payable  in  London,  at  four  months'  date."  The  first  count  of  the  declara- 
tion, after  setting  out  the  charter-party,  the  shinment  under  it,  and  the  amount 
of  freight,  proceeded  as  follows :  ''  Of  all  whicn  premises  the  defendant  then 
and  there  had  notice,  and  was  then  and  there  requested  by  the  plaintiff  to  pay 
the  said  sum  of  9AQI,  0«.  Id.  in  the  manner  in  the  said  charter-party  mentioned, 
to  wit,  in,  &G. ;  Yet  the  defendant  had  not  yet  paid  to  the  plaintiff  the  said 
hist-mentioned  sum  of  money,  or  any  part  thereof,  but  to  pay  the  same  or  any 
part  thereof  to  the  plaintiff,  aecording  to  the  terme  of  the  said  eharter^artyj  or 
in  any  other  manner,  the  defendant  had  hitherto  wholly  refused,  and  still  did 
refuse,  &o"    The  second  count  was  similar. 

The  defendant  demurred  specially — as  to  the  commencement  of  the  declara- 
tion— ''  For  that  every  declaration,  in  the  commencement  thereof,  should  state 
and  shew,  for  the  information  of  the  Court  and  the  defendant,  in  a  concise  way, 
the  form  of  the  action,  whether  it  be  in  an  action  on  promises  or  otherwise ; 
nevertheless  the  said  declaration  does  not  in  the  commencement  thereof  in  any 
way  show  the  form  of  tiie  action,  nor  does  it,  as  it  ought  to  do,  show  in  what 
plea  the  defendant  was  summoned  to  answer  the  plaintiff  as  therein  stated :" 
and,  as  to  the  first  count — '^  That,  in  and  by  the  charter-party  in  the  said  first 
count  mentioned,  the  freight  was  to  be  paid,  one  third  in  cash  on  arrival,  and 
the  remainder  on  delivery,  by  good  and  approved  bills  on  or  payfible  in  London, 
at  four  months'  date :  nevertheless,  in  statins  a  breach  of  the  non-payment  by 
the  defendant  of  that  freight,  the  plaintiff  hath  not  positively  and  with  sufficient 
oertainty  averred  that  the  ctefendant  ever  refused  or  neglected  to  pay  the  same 
by  such  bills,  but  hath  merely  alleged  that  the  defendant  hath  not  naid  the  said 
freight  according  to  the  terms  of  the  said  charter-party,  or  in  any  other  manner ; 
and  which  mode  of  stating  the  breach  is  too  general,  indefinite,  and  uncertain  : 
And  also  for  that  it  is  not  in  or  by  the  said  firot  count  stated  or  alleged  that  the 
plaintiff  ever  tendered  to  the  defendant  any  bill  of  ezchanse  for  the  payment  of 
the  said  freight,  or  that  the  plaintiff  ever  requested  the  defendant  to  pay  the 
same  by  bilk."  There  was  a  similar  demurrer  to  the  second  count.  The 
phuntiff  joined  in  demurrer. 
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The  case  now  came  on  for  argument. 

Mr.  Serjeant  WUdcy  in  support  of  the  demurrer.  In  the  commenoement  of 
his  declaration  the  plaintiff  has  departed  from  the  known  course  of  pleading. 
By  a  rule  of  Court  of  Michaelmas  Term,  1654,  "  For  avoiding  of  Ions  and  un- 
necessary repetitions  of  the  original  writ  in  actions  upon  the  case,  and  personal 
actions  upon  penal  statutes/'  it  is  ordered^  <'  That  declarations  in  actions  of 
trespass  upon  the  case,  or  personal  actions  upon  any  general  statute,  Ac.,  and 
such  like,  other  than  debt^  repeat  not  the  original  writ,  but  only  the  nature  of 
the  action,  viz.  A.  B.  was  attached  to  answer  C.  D.  in  a  plea  of  trespass  upon 
the  case/'  &c.  That  rule  has  been  acted  upon  ever  since.  In  the  present  case 
the  declaration  has  departed  from  the  course  there  pointed  out,  and  is  therefore 
bad  on  special  demurrer.  Where,  by  the  terms  of  a  contract,  several  things  ate 
required  to  be  done,  it  is  the  duty  of  the  party  alleging  a  breach  of  that  con- 
tract, to  negative  the  performance  of  each  in  terms.  Here,  by  the  charter-party, 
the  freight  was  to  be  paid  in  two  different  modes,  viz.  one  third  on  the  ship's 
arrival,  and  the  remainder  on  delivery  of  the  cargo,  by  good  and  approved  bills 
at  four  months'  date.  The  plaintiff  ought  to  have  negatived  the  payment  in 
either  of  the  modes  pointed  out. 

Mr.  Serjeant  Stepheuy  contr&,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Tindal.  The  nue  of  1654,  which  required  the  writ  to 
be  shortly  set  out  at  the  commenoement  of  the  declaration,  was  a  mere  rule  of 
Court,  the  disobedience  to  which  is  not  to  be  visited  like  the  breach  of  a  posi- 
tive law.  The  form  of  the  commencement  used  in  this  case  is  not  bad  accord- 
ing to  the  law  of  the  land.  With  regard  to  the  general  breach  assigned  in  the 
first  and  second  counts,  viz.,  that  the  defendant  had  not  paid  the  freight  <<  ac- 
cording to  the  terms  of  the  charter-party,"  I  think  that  statement  sufficient 

The  rest  of  the  Court  concurring —  Judgment  for  the  phiintiff. 


BANBURY,  Plaintaff,  HARPER  and  Wife,  Deforciants.— p.  101. 

Where  in  lerjing  two  fines  between  the  same  parties,  the  one  sor  concessit,  the  other 
snr  cognizance  de  droit,  the  parcels  had  bj  mistake  been  transposed,  the  court 
allowed  the  fines  to  be  amended,  so  as  to  make  them  conformable  with  the  deed  to  lead 
the  uses. 


POND  V.  DIMES.— p.  161. 

The  court  permitted  the  examination  of  a  witness  before  the  prothonotary,  under  the 
statute  1  Will.  4,  c.  22,  (on  payment  of  costs),  upon  the  affidavit  of  his  medical  attend- 
ant, who  swore  that  he  was  in  a  preeariout  state,  and  conld  not  attend  at  the  triAl 
without  great  danger. 

Mb.  Serjeant  Storhsj  on  the  part  of  the  defendant,  on  a  former  day,  ohtuned 
a  mle  calling  on  the  plaintiff  to  show  cause  why  the  evidence  of  one  Oathwaite 
shonld  not  m  taken  viva  voce  before  the  Prothonotary,  and  why  each  examina- 
tion, to  be  certified  under  the  hand  of  the  Prothonots^,  should  not  be  read  and 
given  in  evidence  on  the  trial  of  the  cause,  saving  all  just  exceptions  thereto, 
pursuant  to  the  statute  1  Will.  4,  c.  22.  The  motion  was  founded  upon  the 
affidavit  of  a  surgeon,  who  deposed  that  he  had  attended  the  witness  profession- 
ally for  eight  or  nine  months  last  past;  that  he  had  been  for  some  time  past 
seriously  ill,  and  his  life  was  then  in  a  very  precarious  state;  and  that  his  con- 
finement in  a  crowded  room  or  Court  of  law,  for  even  a  short  period,  might,  in 
the  judgment  of  the  deponent,  be  attended  with  the  most  fatal  consequences  to 
the  witness. 
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Mr.  Seijea&t  WBdey  oontri,  submitted  that  the  affidavits  did  not  disclose  a 
case  for  the  interference  of  the  Court;  and  that,  to  dispense  with  the  personal 
attendance  of  a  witness  before  the  Court  and  jury,  the  affidavit  should  be  such 
as  to  satisfy  the  Court  that  a  positive  danger  would  be  likely  to  be  incurred  by 
the  witness  if  compelled  to  appear. 

Lord  Chief  Justice  Tindal.  Applications  of  this  nature  certainly  are  not  to 
be  lightly  entertained :  but,  as  the  affidavit  of  the  medical  attendant  of  the 
witness  states  his  life  to  be  in  a  vqtj precarious  state,  I  think  we  may  allow  the 
examination,  although  perhaps  the  case  is  barely  brought  within  the  statute,  on 
payment  of  costs. 

Mr.  Justice  Aldebson.  The  examination  will  not  prejudice  the  opposite 
party :  it  will  be  only  de  bene  esse;  for,  by  the  10th  section  of  the  statute,  it 
IS  enacted,  ^'  that  no  examination  or  deposition  to  be  taken  bv  virtue  of  this  act 
shall  be  read  in  evidence  at  any  trial,  without  the  consent  of  the  party  against 
whom  the  same  may  be  offered,  unless  it  shall  appear  to  the  satisfaction  of  the 
jud^e  that  the  examinant  or  deponent  is  beyond  the  jurisdiction  of  the  Court, 
or  aead,  or  unable,  from  permaTient  sickness,  or  other  permanent  infirmity,  to 
attend  the  trial." 

The  rest  of  the  Court  concurring — 

Eule  absolute,  on  payment  of  oosts.(a) 


WRIGHT  V.  WARREN.— p.  168. 

A  motion  to  set  aside  the  serrice  of  a  writ  of  summons  on  the  ground  of  an  irregularity  in 
the  indorsements  thereon,  and  that  it  is  directed  to  a  different  countj  from  that  into 
which  Uie  distringas  is  issued,  must  be  made  within  a  reasonable  time  after  the  serrice 
thereof. 

Semble,  that  eighteen  dajs  is  an  unreasonable  delay  in  this  respect,  provided  the  defend- 
ant  might  have  come  earlier. 

'  Mr.  Serjeant  Talfourdj  on  the  17th  instant,  obtained  a  rule  nisi  that  the  ser- 
vice of  the  writ  of  distringas  in  this  case  might  be  set  aside  for  irregularity,  on 
the  grounds,  among  others,  that  the  name  of  the  attorney  by  whom  the  writ  of 
summons  had  been  sued  out  was  not  properly  indorsed  thereon,  and  that  the 
writ  of  summons  had  been  issued  into  the  county  of  Middlesex,  and  the  dis- 
tringas into  London. 

Mr.  Serjeant  Wilde  now  showed  cause,  on  an  affidavit  which  stated  that  the 
writ  of  summons  was  served  upon  the  30th  of  March.  He  therefore  submitted 
that  the  application  was  made  too  late;  referring  to  rule  83,  Hilary  Term,  2 
Will.  4,  which  provides  that  "no  application  to  set  aside  process  or  proceedings 
for  irregularitv  shall  be  allowed,  unless  made  within  a  reasonable  time,  nor  if 
the  party  applying  has  taken  a  fresh  step  after  knowledge  of  the  irregularity." 

Mr.  ^SSjeant  Talfourd,  in  support  of  this  rule,  submitted  that  the  writ  was  a 
nullity,  the  requisitions  of  the  statute  as  to  the  indorsements  not  having  been 
complied  with.(&) 

Lord  Chief  Justice  Tindal.  By  rule  X.  of  Michaelmas  Term,  8  Will.  4,  it 
is  ordered,  "  that,  if  the  plaintiff  or  his  attorney  shall  omit  to  insert  in  or  indorse 
on  any  writ  or  copy  thereof  any  of  the  matters  required  by  the  said  act  (6^  to 
be  by  him  inserted  therein  or  indorsed  thereon,  such  writ  or  copy  thereof  snail 
not  on  that  account  be  held  void,  but  may  be  set  aside  as  irregmar,  upon  appli- 

ia)  See  Abraham  v.  Norton,  1  M.  &  Scott,  384,  where  the  court  refiised  to  grant  an 
order  for  the  examination  before  the  prothonotary  (pursuant  to  the  statute)  of  a  female 
witness,  upon  an  affidavit  that  the  cause  was  set  down  for  trial  at  the  sittings  after  Hilaiy 
Term,  and  that  the  witness  was  expected  to  be  confined  in  the  month  of  February  or 
March,  and  therefore  would  be  unable  to  attend. 

(h)  See  the  statute,  2  WUl.  4,  c.  39,  i.  12. 
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cation  to  be  made  to  the  Court  out  of  which  the  same  shall  issne^  or  to  any  Judge." 
The  writ  in  this  case  therefore  is  not  yoid.  That  which  is  oompbuned  of  is  a 
mere  irregalaritj ;  and  then  the  question  comes  ronnd  to  the  83d  rule  of  Hilary 
Term,  2  Will.  4,  which  provides  that  no  application  to  set  aside  process  or  pro- 
ceedings for  irregularity  shall  be  allowed,  unless  made  within  a  reasonable  time. 
Can  we  say  that  an  application  is  made  within  a  reasonable  time,  when  the  writ 
of  summons  is  served  on  the  30th  March,  and  the  rule  to  set  aside  the  senioe 
is  not  moved  for  until  the  17th  of  April  ?  I  am  clearly  of  opinion  that  tlie 
motion  was  too  late,  and  therefore  that  the  rule  must  be  dischai^ged  with  costs. 

Mr.  Justice  Pakk  concurred. 

Mr.  Justice  Oaselee.  Bnle  X.  of  Michaelmas  Term,  8  Will.  4^  is  not 
imperative. 

Mr.  Justice  Alde&son.  According  to  the  statute,  the  distringas  must  go  to 
the  place  of  abode  of  the  defendant.  The  writ  of  summons,  however,  may  issoe 
into  any  county  where  the  party  may  reside  or  he, 

Bule  fisoharged,  with  costs. 


DUEAR  V.  MACKINTOSH.— p.  174. 

The  costs  of  the  applicant  under  the  interpleader  act,  where  he  has  acted  bonft  fide,  mH 
in  the  first  instance  be  directed  to  be  paid  out  of  the  ftind  or  the  produce  of  the  thing 
in  dispute,  to  be  repaid  by  the  party  ultimately  unsuccessful. 

This  was  a  motion  under  the  interpleader  act,  1  &  2  Will,  4,  o.  68.  The  ^t 
for  which  the  action  was  brought  was  claimed  by  two  parties.  The  defendaat 
pr^ed  for  costs. 

Lord  Chief  Justice  Tindal.  It  seems  to  me  that  the  better  course  foi  us 
to  pursue  with  respect  to  costs  would  be  to  follow,  aa  nearly  as  possible,  the 
practice  of  the  Courts  of  equity.  There^  where  it  appears  that  all  parties  hftve 
acted  properly,  the  fiind  is  chi^ged  with  the  costs.  I  therefore  tlunk  that  in 
this  case  the  fimd  should,  in  the  first  instance,  be  charged  with  the  defendant's 
expenses  of  the  motion.  We  cannot  throw  the  costs  upon  either  of  the  con- 
tending parties,  inasmuch  as  it  is  not  yet  aacertained  which  is  in  the  wrong. 

Mr.  Justice  Park.  I  see  no  objection  to  the  fund  being  charged  in  the 
first  instance  :  the  party  who  may  ultimately  turn  out  to  be  wrong  paying  the 
costs  eventfiilly. 

The  rest  of  the  Court  expressing  no  dissent —  Rule  aocordingly.(a) 


SMITH  V.  WIGLBT  and  TUNNICLIFFE.-.p.  174. 

W.  k  T.J  partners,  were  indebted  to  the  plaintiff,  and,  after  the  dissolution  of  the  partBe^ 
ship,  T.  also  became  indebted  on  his  separate  account  to  the  plaintiff: — Held,  thit,  in 
the  absence  of  anj  specific  appropriation  hj  either  partj,  payments  made  bj  T.  aiftcr 
the  dissolution  must  go  in  reduction  of  the  entire  account,  and  consequently  xnut  dis- 
charge the  earlier  items. 

This  was  an  action  of  assumpsit  brought  by  the  plaintiff,  a  news  vender, 
against  the  defendants,  news  aeents  at  Coventry,  for  the  price  of  newspapers 
supplied  to  them.  The  particular  of  demand  delivered  by  the  plaintiff  wtf^ 
follows  :— 

(a)  And  see  CoUer  v.  The  Bank  of  England,  post,  286. 
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£  t.  d. 

Bin  deliyered  to  14th  Janoaiy,  1831 84  10  0 

Then  followed  rarioas  small  items,  np  to  the  14th  Jnlj,  1831,  amount* 

ing  in  the  whole  to 116  10  0 

Or.  200      0    0 

By  cadi  remittad  19th  Jannaiy,  1831    .  .  30  0  0 

Do.       '<        **      Itt  March 20  0  0 

Do.       "        "    11th  U^ 35  0  0  76      0    0 

The  defendant  Tonnicdiffe  pleaded  his  discharge  under  the  insolyent  debtor's 
act  Wiglev  pleaded  the  general  issue.  The  cause  was  tried  before  Lord  Chief 
Justioe  ^ndal;  at  the  Sittings  after  the  last  term.  The  defence  on  the  part 
of  Widey  was,  that,  on  the  14th  January,  1831,  the  partnership  between 
TaDnicli&  and  himself  had  been  dissolved,  of  which  notice  had  been  duly  given 
to  the  plaintiff;  and  that  the  papers  had  since  that  date  been  supplied  upon  the 
credit  of  Tunnioliffe  only :  and  he  claimed  to  set  off  the  remittances  (made  by 
Tmmicliffe)  on  the  Idth  Juanuary^  1st  March,  and  17th  May,  amounting  to 
75/.,  affainst  the  84/.  10s.,  the  amount  of  the  bill  delivered  on  the  joint  account 
of  Wigiey  and  Tunnioliffe,  to  the  14th  January,  1831.  The  difference  between 
these  two  stuns  had  been  paid  into  Court.  It  was  contended,  on  the  part  of  the 
defendant,  that,  as  the  account  was  entire,  the  payment  must,  upon  the  authority 
of  Clayton's  case,  1  Meriv.  604,  and  the  other  cases  of  that  class,  be  set  against 
the  earlier  items,  in  the  absence  of  any  specific  appropriation  either  by  the 
payer  or  the  payee. 

His  lordship  thought  that  it  was  impossible  for  the  plaintiff,  after  the  par- 
ticular delivered  byliim,  to  contend  that  the  two  accounts  were  not  blended 
together  and  made  one.     The  plaintiff  was  thereupon  nonsuited. 

Mr.  Serjeant  iStepAen,  on  a  former  day  in  thb  term,  obtained  a  rule  nisi  that 
the  nonsuit  might  be  set  aside  and  a  new  trial  had.  He  submitted  that  the 
construction  put  upon  it  at  the  trial  was  dealing  much  too  strictly  with  the  bill 
of  particulars,  which  was  never  understood  as  intending  to  put  the  plaintiff's 
demand  into  any  legal  shape.  [Mr.  Justice  Aldekson.  The  safer  course 
would  be,  not  to  give  any  credit  in  the  particulars ;  but  merely  to  state  what 
the  plaintiff  claims  in  the  whole,  and  then  state  what  he  goes  for.] 

Mr.  Seijeant  Merewether  now  showed  cause.  The  nonsuit  was  correct. 
Where  sums  are  paid  without  any  specific  appropriation,  the  law  applies  them 
in  reduction  of  the  earlier  items  of  the  account.  That  doctrine  was  first  laid 
down  in  Clayton's  case,  afterwards  adopted  in  Bodenham  v.  Purchas,  2  Bam.  & 
Aid.  89 }  and  further  recognised  in  Simons  v,  Ingham,  2  Bam.  &  Cress.  65 ; 
S.  C.  2  Dow.  &  Ryl.  249.  In  Bodenham  v.  Purchas,  Mr.  Justice  Bayley  says, 
2  Bam.  &  Aid.  45 :  "  The  principle  established  by  the  decisions  is  this,  that, 
where  there  are  distinct  accounts  and  a  general  payment,  and  no  appropriation 
made  at  the  time  of  such  payment  by  the  debtor,  the  creditor  may  apply  such 
payment  to  which  account  he  pleases ;  but,  where  the  accounts  are  treated  as 
one  entire  account  by  all  parties,  that  rule  does  not  apply."  And  in  Sim- 
son  V.  Inffham,  the  same  learned  judge  says,  2  3ani.  &  Cress.  73  :  ^^  The 
general  rule  is,  that  the  party  who  pays  money  has  a  right  to  apply  that  pav- 
ment  as  he  thinks  fit.  If  there  are  several  debts  due  from  him,  ne  has  a  right 
to  say  to  which  of  those  debts  the  payment  shall  be  applied.(a)    If  be  does  not 

(a)  A  person  who  Is  indebted  to  another  on  two  seyeral  aoooonts  mi^,  on  pajing  him 
money,  aseribe  it  to  whioh  account  he  pleases ;  and  his  eleotkm  may  either  ha  expressed 
or  may  be  inferred  firom  the  circumstances  of  the  transaetioa ;  bat,  if  the  payer  does  not 
pay  q>ecificaUy  on  one  account,  the  receiver  may  afterwards  appropriate  toe  payment  to 
the  discharge  of  either  of  the  accounts  that  he  pleases;  and^  if  he  sae  on  one  account, 
semble,  that  he  thereby  declares  his  election,  and  the  defendant  cannot,  by  a  inbseqaent 
notice  of  set-off,  elect  to  which  account  he  will  ascribe  the  payment.  Peters  t .  Anderson, 
5  Taunt  596 :  S.  0.  1  Karsh.  238. 
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make  a  speoifio  application  at  the  time  of  payment,  then  the  rigbt  of  appHcation 
generally  dsTolTes  on  the  party  who  receives  the  money.  Bnt  there  is  a  thiid 
rule,  viz.  that  where  one  of  several  partners  dies,  and  the  partnership  is  in  debt^ 
and  the  surviving  partners  continae  their  dealings  with  a  particolar  creditor, 
and  the  latter  joins  the  transactions  of  the  old  and  the  new  firm  in  one  entire 
acconnt,  then  the  payments  made  from  time  to  time  by  the  surviving  partAm 
most  be  applied  to  the  old  debt."  The  principles  thus  clearly  defin^  in  these 
cases  must  govern  the  present ;  for,  here,  there  was  no  specific  appropriation  by 
either  party,  and  the  two  accounts  were  dealt  with  by  the  plaintiff  himself  u 
one  entire  account. 

Mr.  Serjeant  Stephen,  in  support  of  his  rule.  The  law  upon  the  subject  of 
appropriation  of  payments  certainly  is  pretty  much  as  has  been  stated.  Where 
there  are  two  accounts,  and  a  general  payment  has  been  made,  and  there  has 
been  no  specific  appropriation  of  it  by  the  debtor  in  discharge  of  either,  it  is  in 
the  power  of  the  creditor  to  apply  it  to  which  account  he  pleases.  In  the  pre- 
sent case,  the  payments  made  by  Tunnicliffe  would  prima  facie  go  in  dischuge 
of  the  debt  due  from  him.  [Lord  Chief  Justice  Tindal.  The  state  of  the 
account  upon  the  19th  January,  the  day  on  which  the  first  20L  were  paid, 
shows  quo  animo  the  payment  was  made.  Tunnicliffe  was  liable  for  the  whole 
account :  and,  on  that  day,  there  was  not  so  much  as  20/.  due  upon  the  new 
account.]  In  'Thompson  v.  Brown,  1  Moody  &  Malkin,  40,  it  was  held,  that, 
though  money  paid  generally  ought  to  be  applied  to  the  first  items  in  the  account, 
yet,  where  there  are  distinct  demands,  one  against  persons  in  partnership,  sad 
another  against  one  only  of  the  partners,  if  the  money  is  money  of  the  partners, 
the  credijbors  may  not  apply  it  to  the  private  debt  of  the  individual.  Lord 
Chief  Justice  Abbott  there  says :  ''  The  general  rule  certainly  is,  that,  when 
money  is  paid  generally,  without  any  appropriation,  it  ousht  to  be  applied  to 
the  first  items  in  the  account;  but  the  rule  is  subject  to  this  qualification,  that, 
when  there  are  distinct  demands,  one  against  persons  in  partnership,  and  another 
asainst  one  only  of  the  partners,  if  the  monev  paid  be  the  money  of  the  partners, 
the  creditor  is  not  at  lioerty  to  apply  it  to  the  payment  of  the  debt  of  the  indi- 
vidual :  that  would  be  allowing  the  creditor  to  pay  the  debt  of  one  person  with 
the  money  of  others.^  So,  here,  the  payments  cannot  be  applied  ezclusiTelj 
in  discharge  of  the  old  account,  inasmuch  as  the  effect  of  such  application  wonid 
be  to  charge  a  fund  not  properly  chargeable  with  that  debt. 

Lord  Chief  Justice  Tindal.  It  appears  to  me  that  this  rule  ought  to  be  dis- 
charged. This  is  a  case  in  which  two  distinct  accounts  are  involved;  one  a 
joint  account  due  from  Wigley  and  Tunnicliffe  to  the  plaintiff,  up  to  the  Uth 
January,  I83I ;  the  other  a  separate  account  for  goods  supplied  by  the  plaintiff 
to  TunnicliffiB  alone  from  the  I4th  January  to  the  14tb  July.  Tunnicliffe  there- 
fore was  liable  to  the  plaintiff  to  the  full  extent  of  both  the  accounts.  This 
being  the  state  of  oircumstanceS|  Tunnicliffe,  on  the  I9th  of  January,  makes  a 
payment  to  the  plaintiff  of  20/.,  and  on  liie  1st  March  and  14th  May,  to  other 
similar  payments  of  201.  and  35/. ;  all  which  payments  were  made  without  any 
specific  appropriation  on  the  part  of  Tunnicliffe  to  either  of  the  two  acconots. 
'The  question  is,  whether,  upon  the  evidence,  it  appeared  that  Tunnicliffe,  who 
^by  law  had  the  first  right  of  appropriation,  has  appropriated  the  payments  to 
any  particular  part  of  the  account.  I  am  of  opinion  that  enough  appears  to 
show  that  he  has  expressed  his  intention  to  apply  them  generally  in  r^nction 
of  the  whole  account;  for,  at  the  time  the  first  payment  of  20/.  was  made,  there 
was  a  very  small  sum  only  due  from  Tunnicliffe  to  the  plaintiff  on  the  separate 
account ;  and  there  is  no  distinction  as  to  his  intention  with  regard  to  the  sub- 
sequent payments.  Upon  the  evidence,  therefore,  I  say  that  Tunnicliffe  has  in 
point  of  fact  applied  the  sums  remitted  by  him  generally  in  reduction  of  the 
plaintiff's  demand  upon  both  the  accounts.  Then^  supposing  the  condnct  of 
Tunnicliffe  not  to  amount  to  an  indication  of  intention  so  to  appropriate  thepaj- 
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ments,  baa  the  plaintiff^  who  in  the  next  place  has  the  right,(a)  signified  his  in- 
tention to  set  the  snms  reoeiyed  by  him  against  the  latter  part  of  the  account 
exclusively?  In  the  absence  of  appropriation  by  the  debtor,  the  creditor  must 
make  the  appropriation  at  the  time  the  money  comes  to  his  hands.  Here,  there 
was  no  evidence  that  the  plaintiff  had  ever  applied  the  payments  in  question  in 
discharge  of  the  separate  debt  of  Tunnicliffe.  Indeed,  he  could  not  do  so  as  to 
the  first  payment  of  20^. ;  for,  at  that  time,  nothing  like  that  sum  was  due  upon 
Tunnicliffe  s  separate  account.  One  cannot  help  seeing,  on  looking  at  the  bill 
of  particulars,  that  the  plaintiff,  at  the  time  he  received  the  money,  assented  to 
its  application  in  reduction  of  the  account  generally;  though  I  desire  to  be  un- 
derst(X)d  as  not  deciding  this  case  upon  the  construction  of  the  bill  of  particulars, 
but  upon  the  general  rule  of  appropriation,  which  the  law  directs  in  the  absence 
of  any  specific  appropriation  by  the  parties  themselves,  according  to  the  rule  laid 
down  in  Clayton  s  case,  in  Bodenham  v.  Purohas,  and  in  Simson  v,  Ingham. 
The  case  of  Thompson  v.  Brown  cannot  anply,  because  Tunnicliffe  was  liable  to 
the  plaintiff  for  the  entire  debt  due  upon  both  accounts. 

Mr.  Justice  Park.  I  am  of  the  same  opinion.  I  cannot  distinguish  this 
case  from  Bodenham  v.  Purchas,  and  Simson  v.  Ingham. 

The  rest  of  the  court  concurring —  Bule  discharged. 


COTTEK  V.  The  BANK  of  ENGLAND.— p.  180. 

A  lien  attaching  upon  the  goods  in  dispnte  does  not  prevent  the  party  who  holds  tbem 

from  appljing  to  the  court  for  relief  under  the  interpleader  act 
A  party  fairly  applying  for  relief  under  the  interpleader  act  is  entitled  to  his  costs  out  of 

the  ftind,  or  oat  of  the  proceeds  of  the  goods  in  dispute. 

Certain  bullion  had  been  deposited  in  the  Bank  of  England  bv  the  plaintiff. 
Two  persons,  of  the  names  of  Harris  and  Gnest,  assiffnees  of  Matthie  and 
another,  bankrupts,  claimed  it  as  belon^ng  to  the  estate  of  Matthie  &  Co.  The 
Bank  are  in  the  habit  of  allowing  bullion  to  be  deposited  with  them  for  security 
by  the  importers,  the  Bank  paying  the  fifeight  and  charges  upon  it,  and  having 
a  lien  upon  it  for  their  payment  of  the  money  thus  advanced :  but  they  make 
no  additional  charfle  to  the  owners.  In  the  present  ease,  the  Bank  having  re- 
ceived notice  of  the  claim  of  Harris  and  Guest,  and  refusing  to  deliver  the 
bullion  in  question  to  the  plaintiff,  the  present  action  was  commenced  against 
them  to  recover  it.     Under  these  circumstances-— 

Mr.  Serjeant  FtZie,  on  the  part  of  the  Bank,  on  a  former  dayin  this  term, 
obtained  a  rule  nisi  for  relief  under  the  interpleader  act,  1  ft  2  Will.  4,  c.  58. 
The  Bank  disclaimed  all  interest  in  the  subject-matter  of  the  suit,  and  offered 
to  bring  the  proceeds  of  the  bullion  into  Court,  deducting  the  amount  of 
their  claim  upon  it  for  freight  and  charges,  or  otherwise  to  deal  with  it  as  the 
Court  should  think  fit. 

Mr.  Serjeant  Coleridge,  for  the  plaintiff,  opposed  the  motion,  on  the  ground 
that  certain  proceedings  bad  already  been  taken  both  before  the  Lord  Chancel- 
lor and  the  Vice  Chancellor  with  respect  to  the  bullion ;  and  therefore  he  sub- 
niitted  that  this  Court  could  not  interfere.  It  appeared,  however,  that  those 
proceedings  were  not  in  the  nature  of  an  interpleader.  The  learned  Serjeant 
further  contended,  upon  the  authority  of  Braddick  v.  Smith,  2  M.  ft  Scott,  181 ; 
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See  Campbell  9.  Hodgson,  Qow,  14 ;  Hall  v.  Wood,  14  East,  243,  n. ;  Kirby  9.  The 

of  Marlboroagh,  2  Man.  &  Selw.  18. 

A  creditor  receiving  monej  without  any  specific  appropriation  may  be  permitted  in  a 

coQit  of  law  to  ascribe  his  receipt  to  the  discharge  of  a  prior  and  pnrelj  equitable  debt, 

ftnd  to  sne  at  law  for  a  subsequent  legal  demand.    Bosanquet  v.  Wray,  6  Taunt.  597;  S. 

G.  2  Harsh.  319. 
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S.  C.  9  Bing.  84,  that  the  Oourts  of  law  oonld  not  mmi  relkf  mider  the  sta- 
tute in  cases  where  the  intermediate  party  olaimed  alien  D^on  the  goods  wluch 
were  the  snhject  of  the  motion. 

Mr.  Serjeant  Bomjxu,  appeared  for  Harris  and  Guest,  the  claimants^  and 
consented  to  abide  the  order  of  the  Court. 

Mr.  Seijeant  Wilde,  in  support  oi  his  rule.  The  proceedings  in  Chancery 
are  not  such  as  would  afford  the  relief  intended  to  be  given  by  the  1  &  2  WiUl. 
4,  0.  58.  This  case  is  distinguishable  from  Braddick  y.  Smith,  there,  the  Coait 
refused  to  interfere,  because  me  claim  of  lien  attached  only  to  one  of  the  parties 
by  whom  the  goods  were  claimed ;  whereas.  here|  the  ^ight  must  be  paid  by 
whichever  party  ultimately  turns  out  to  do  entitled  to  the  bullion. .  With 
respect  to  the  costs — ^in  Aldridge  v,  Mesner,  6  Yesev,  418  ',  and  Farebrother  v. 
Pratter,  1  Daniell,  64,  it  is  laid  down  as  a  general  rule,  by  the  Lord  Chan- 
cellor, that,  in  all  cases,  a  party  coming  to  interplead  faurly  is  entitled  to  hifl 
costs.  As  therefore,  the  Bank  would  clearly  have  been  entitled  to  their  costs 
on  filing  a  bill  of  interpleader,  they  are  equally  entitled  to  them  when  availing 
themselves  of  the  substituted  and  less  expensive  proceeding.  The  fund  should 
be  charged. 

Lord  Chief  Justice  Tinbal.  It  appears  to  me  that  this  case  is  within  both 
the  principle  and  the  words  of  the  act.  It  recites  that  '^  whereas  it  often  hap- 
pens that  a  person  sued  at  law  for  the  recoveiy  of  money  or  goods  wherem  h« 
has  no  interest,  and  which  are  also  claimed  of  him  by  some  third  party,  has  no 
means  of  relieving  himself  from  such  adverse  chums  but  by  a  suit  in  equity 
against  the  plaintiff  and  such  third  party,  usually  called  a  bill  of  interpleader, 
mich  is  attended  with  expense  and  delay;''  for  remedy  thereof,  it  goes  on  to 
enact  '^  that,  upon  application  made  by  or  on  the  behalf  of  any  defendant  sned 
in  any  of  his  majesty  s  courts  of  law  at  Westminster,  in  any  action  of  assump- 
sit, debt,  detinue,  or  trover,  such  application  being  made  after  declaration  and 
before  plea,  by  affidavit  or  otherwise,  showing  that  iuch  defendant  does  not  dam 
amy  interest  in  the  subject-matter  of  the  9uit,imt  that  the  jight  thereto  u  claim- 
ed or  supposed  to  belong  to  some  third  party,  who  has  sued  or  is  expected  to 
sue  for  the  same,  and  that  ^ch  defendant  does  not  in  any  manner  ooUnde  with 
snch  third  party,  but  is  ready  to  bring  into  Court,  or  to  pay  or  dispose  of  the 
sabjeot-matter  of  the  action  in  such  manner  as  the  Court,  (or  an^  judge  thereof,) 
mav  order  or  direot,  it  shall  be  lawful  for  the  Court,  or  any  judee  thereof,  to 
make  rules  and  orders  calling  upon  suoh  thi^  party  to  appear  and  to  state  the 
nature  and  particnlan  of  his  daim,  and  maintain  or  relinquish  his  daim,  and, 
upon  such  rule  or  order,  to  hear  the  allegations,  as  well  of  such  third  party  as 
of  the  plaintiff,  and  in  the  mean  time  to  stay  the  proceedings  ia  such  action, 
and  finally  to  order  such  third  party  to  make  himself  defenduit  in  the  same  or 
some  other  action,  or  prooeed  to  trial  on  one  or  more  feigned  issue  or  issues, 
and  also  to  direot  which  of  the  parties  shall  be  plaintiff  or  defendant  on  such 
trial,  or,  with  the  consent  of  the  plaintiff  and  such  third  party,  their  counsel  or 
attorneys,  to  dispose  ci  the  merits  of  their  claims  and  determine  the  same  in 
a  summaiT  manner,  and  to  make  such  other  rules  and  orders  therein  as  to  costt 
and  all  other  matters  as  may  appear  to  be  just  and  reaaoncMe"  Looking  at 
the  facts  of  the  present  ease,  I  can  see  no  mode  in  which  the  defendants  coold 
obtain  relief  asainst  the  oonflietine  claims  of  the  parties,  except  bv  a  bill  of 
interpleader.  I  wins  at  first  inclined  to  think  that  the  matter  might  have  been 
aettled  by  the  ptooeedings  4bit  have  taken  plaoe  in  equity;  but  that  i^pesn 
not  to  be  so;  the  rights  of  the  Bank,  as  stake-holders  oetween  the  parties,  do 
not  appear  to  have  been  brought  before  the  Court  of  Chanoery ;  a  bill  of  inter- 
pleader would  have  been  necessary  for  that  pui^se.  The  case  therefore  standi 
clear  of  that  objection.  Now,  in  order  to  bring  themselves  within  the  1  &2 
Will.  4,  c.  68,  the  intermediate  parties  must  show  that  they  have  no  interest  ta 
the  subfect-matter  of  the  suit.  Here,  the  Bank  dischum  all  interest  in  the  bul- 
lion; they  merely  claim  a  lien  upon  it  in  respect  of  the  freight  and  ohaigtf 
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thej  have  paM  on  account  of  it.  They  do  not,  howeyer,  seek  to  charge  one 
party  or  the  other ;  th^y  charge  the  bollion.  The  case  therefore  seems  to  me 
to  be  distdngoishable  from  Braddick  t;.  Smith.  With  respect  to  costs,  I  think 
we  must  decide  as  we  did  the  other  day,  in  the  case  of  Siiear  v.  Mackintosh, 
ante,  page  496,  viz.  that  the  bank  shall  be  paid  their  costs  in  the  first  instance 
out  of  the  funds,  or  out  of  the  proceeds  of  the  bnlUon. 

Mr.  Justice  Pabk.    Unless  we  were  to  hold  a  case  like  the  present  to  be 
within  the  act,  we  should  avert  all  the  benefit  it  was  intended  to  produce. 

Mr.  Justice  &A8ELEE  concurred. 

Mr.  Justice  Aij>eb80N.    The  real  (question  is,  what  is  the  subject-matter  in 
dispute  between  the  parties.    It  is  not  simply  the  bullion,  but  the  bullion  subject 
to  the  lien  of  the  Bank  for  the  freight  and  charges  which  they  have  paid  on 
aooount  of  it.     Iii  B)raddiok  v.  Smith  the  Ben  attached  upon  one  party  only. 
Rule  absolute^  the  form  to  be  settled  by  a  Judge  a;b  chambers. 


ASHTOir  V.  NAULL.— p.  184. 

Where  there  hsre  been  matnal  dealings  between  a  pluntiff  and  defendant,  and  each  has 
a  demand  against  the  other,  and  the  former  arrests  the  latter  for  the  whole  amount  of 
one  side  of  Uie  account,  with  ftiU.  knowledge  of  at  least  a  part  of  the  defeadant's  demand 
against  him,  although  the  defendant  has  neglected  or  refused  t«  deliver  kia  account, 
the  plaintiff  is  liable  to  costs  under  the  43  Qeo^  3,  c.  46,  s.  3. 

Thb  plaintiff  and  defendant  had  had  dealings  with  each  other,  in  the  course 
of  which  t^e  latter  was  indebted  to  the  former  in  the  sum  of  105?.  17s.  6d : 
the  sum  due  to  the  defendant  from  the  plaintiff  waa  unascertained,  the  defendant 
not  having  funiished  his  account;  but  a  part  of  it  consisted  of  a  sum  of  39?.  9s. 
Ud,,  the  price  of  certsin  bricks  and  tiles  supplied  bv  the  defendant  to  the 
plaintiff.  The  plaintiff  arrested  the  defendant  for  the  whole  amount  of  the  debit 
side  of  the  account^  without  giving  him  credit  for  the  goods  that  had  so  been 
famished  to  him  by  the  defendant.  The  cause  was  referred;  and  the  plain- 
tiff ultimately  recovered,  by  the  certificate  of  an  arbitrator,  111.  Is.  lUd. 
only. 

Mr  Serjeant  WUde,  upon  an  affidavit  of  these  fitcts,  on  a  former  day  in  this 
term,  obtained  a  rule  nisi  that  the  defendants  costs  might  be  taxed  and  allowed 
to  him  under  the  statute  43  Qeo,  3,  c.  46>  s.  3. 

Mr.  Se^eant  Coleridge  now  showed  cause,  upon  an  affidavit  adnutting  that 
the  plaintiff  had  arrested  the  defendant  for  one  side  of  the  account,  but  stating, 
that,  when  the  defendant  was  applied  to  for  the  particulars  of  his  claim  upon 
the  plaintiff,  he  refused  to  give  it;  whereupon  he  waa  told  by  the  plaintiff 
that  he  would  arrest  him  for  the  whole  amount  of  his  account ;  to  wnich  he 
answered — <<  Yenr  well;  do  so.''  In  Gemmin  t;.  Burrows,  6  Taunt  259,  the 
plaintiff  had  employed  the  defendant,  a  carpenter,  to  do  work  for  him  under  an 
agreement  to  pay  him  in  ffoods.  The  work  done  by  the  defendant  amounted  to 
25/.,  and  the  plaintiff  had  supplied  goods  to  the  defendant  to  the  value  of  SOL 
and  upwards.  The  defendant  having  been  pressed  to  state  his  demand,  and 
having  neglected  to  do  so,  the  plaintiff  arrested  him  for  the  30?.,  and  at  the  trial 
obtained  a  verdict  for  the  balance  only.  On  a  motion  for  costs  under  the  sta- 
tute, the  Court  adverted  to  the  defendant's  neglect  to  deliver  an  account  of  his 
demand,  and  held  that  the  work  done  bv  the  defendant  might  be  used  as  set 
off;  therefore  the  original  debt  might  truly  be  siworn  to  aa  801. :  and  said  there 
was  DO  pretence  for  the  motion.  [Mr.  Jnstioe  Aldersom. — Although  the  de- 
fendant in  this  case  had  neglected  to  deliver  his  account,  the  defendant  at  all 
events  knew  of  the  claim  of  89Z.  9s.  Ud,  for  the  bricks  and  tiles.}  In  all  the 
older  cases  upon  this  subject,  the  liability  of  the  plaintiff  to  an  action  for  a  mar' 
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decision  in  Donlan  v.  Brett.  The  want  of  reasonable  or  probable  cause  is  a 
oircamstance  whence  malice  may  be  inferred.  In  the  jweaent  oaae,  there  wu  s 
sum  of  39/.  9«.  lid.  at  the  least,  ont  of  the  105^.  lis.  M.,  for  which  the  plaii- 
tiff  had  no  right  whatever  to  hotii  the  defendant  to  bail,  inasmnoh  as  he  kmv 
that  that  sam  had  been  paid  off. 

Mr.  Justice  Gaselbs.  It  is  inconsistent  to  suppose  that  the  jdaintiir  ooidd 
have  had  reasonable  or  probable  cause  for  holding  the  defendant  to  bail  to  the 
full  amount  of  the  account  botween  them,  without  dednotiag  the  itema  on  the 
credit  side. 

Mr.  Justice  Aldirson.  Where  there  is  an  uncertain  demand  to  set  off 
against  an  ascertained  one,  I  think  it  will  be  found  that  a  partv  eannot  anest 
for  more  than  he  can  conscientiously  swear  is  due  to  him  for  Uie  balanoe.  When 
the  question  arises,  I  shall  be  prepared  to  pronounce  an  opinien  ifpon  it. 

Kale  abadate. 


SIOGEBS  V.  SANSOM.-*!).  194. 

Where  a  writ  of  snmmoiis  which  had  originallj  beea  issued  into  one  ooimtj  was  aftw- 
wards  f  without  being  re-sealed)  altered  bj.the  substitution  of  another — ^The  court  set 
aside  the  proceedings,  on  payment  of  the  debt  without  costtj  although  the  defendant 
had,  before  taking  the  objection,  obtained  a  judge's  order  for  stajing  the  proceeding  on 
his  undertaking  to  paj  Uie  debt  and  cMte,  which  order  had  afterwards  been  made  s 
rule  o(  court 

A  WRIT  of  summons  was  issued  against  the  defendant,  on  the  10th  Maidi, 
directed  to  the  defendant  in  the  county  of  Middlesex.  It  being  afierwards  dis- 
covered that  the  defendant  resided  in  Surrey,  the  plaintiff's  attorney  altered  tlie 
writ  by  inserting  Surrey  in  lieu  of  Middlesex.  The  writ  was  not  re-aealed  after 
this  alteration.  The  defendant  was  served  on  the  15th  March.  On  the  11th 
April  following,  he  took  out  a  summons  to  stay  proceedings  on  payment  of  debt 
and  costs.  ^  order  was  made  thereon,  which  was  afterwards  made  a  role  of 
Court. 

Mr.  Serjeant  Bompas,  on  a  former  day,  obtained  a  rule  mai  to  set  aside  die 
writ  and  subsequent  proceedings^  on  the  ground  that  the  writ  was  avoided  by 
the  unauthorised  substitution  c»  one  county  for  the  other. 

Mr.  Serjeant  Wilde  now  showed  cause.  He  contended  that  the  application 
was  too  late,  the  defendant  having  waived  the  irregularity  in  the  process  by  iiifl 
(application  to  stay  the  proceedings,  and,  on  the  order  for  that  purpose  bong 
made,  undertaking  to  pay  the  oosta. 

Mr.  Serjeant  Bampas.  The  writ  was  not  merely  irregular,  but  void,  and 
therefore  no  subsequent  act  of  the  defendant  could  set  it  up.  In  an  anonyinots 
case,  2  Chit.  Bep.  287,  the  Court  set  aside  proceedings  for  irregularity,  wheie 
no  latitat  was  issued,  notwithstanding  three  terms'  dday  in  moving  the  Court 

fliOrd  Chief  Justice  Tinpal*  In  that  case  there  was  no  (Mct  done  by  the  de- 
endant :  it  was  a  mere  dehiy  to  take  advantage  of  the  irregularity.]  In  Taylor 
V.  Phillips,  3  East,  155,  it  was  held  that  the  service  of  process  on  a  Sunday, 
being  absolutely  void  by  the  statute  29  Car.  2,  c.  7,  s.  6,  cannot  be  made  good 
by  any  subsequent  waiver  of  the  defendant^  by  his  not  objecting  till  after  a  rule 
to  plnid  given*  And  Lord  Ellenborough  said  '<  that  it  was  a  matter  of  public 
policy  that  no  proceedings  in  the  nature  described  in  the  statute  should  be  had 
on  a  Sunday;  and  therefore  the  regularity  or  irregularity  of  them  could  not 
depend  on  the  assent  of  the  party  afterwards  to  waive  an  objection  to  such  pro- 
ce^ngs  which  were  in  themselves  actually  avoided  by  the  statute. 

Per  Curiam.  The  ground  upon  which  we  incline  to  think  the  proceedings 
in  this  oase  should  be  set  aside,  is,  that  the  attorney  for  the  j^ntiff  has  been 
guilty  of  g^OBS  misconduct  in  sltering  the  process  of  the  court  without  causiog 
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it  to  be  re-«e&M.  We  tikittk  ih«  rale  shoukl  he  made  absokite  for  setting  aside 
tiie  pMoeedkigB  on  payment  of  the  debt  withont  ooete.  No  kardship  or  injtis^ 
tioe  will  be  iimioted  npon  the  plaintiff  by  this  ooorse ;  for^  nnder  the  cironm- 
steneesy  he  will  not  be  liable  to  hia  attoniey  for  these  ooets. 

Role  absolute. 


PAT19IB80N  V.  POWKLL.--p;  195. 

A  canse  had  been  tried  and  a  yerdict  found  for  the  plaintiff,  which  was  afterwards  set 
aside  by  the  court  on  the  ground  that  the  contract  upon  which  the  plaintiff  sued  was 
illegal  and  roid.  After  the  rule  for  a  new  trial  was  made  absolutei  it  appearing  that 
the  defence  had  been  conducted  by  an  attomej  of  the  Court  of  King's  Benok,  aetinpin 
the  name  of  one  who  h»d  for  some  years  ceased  to  be  an  attorney  of  this  court-^e 
court  permitted  the  plaintiff  to  diseontiirav  without  payment  of  costs,  except  as  to  so 
much  money  as  might  be  found  to  hare  been  paid  by  the  defendant  to  his  attorney  on 
aocoontofthevEUit^ 


ANONTMOUS.— p.  210. 


The  court  allowed  judgment  to  be  entered  upon  an  old  warrant  of  aittomey,  on  an  affida- 
Tit  that  a  letter  had  been  seoeiyed;  from  the  par^,.the  twopenny  poet  date  on  which 
was  within  the  term. 

Mr.  Seijeant  Tal/ourd  moved  for  leave  to  enter  up  judgment  on  an  old  war- 
rant of  attomej;.  upon  an  affidavit  stating  that  a  letter  had  been  received  from 
the  party  within  the  term,  through  the  two-penny  post,  the  post-mark  on  which 
boie  date  the  80th  April^  1833.  aranted.(a) 


POUND  V.  LEWIS.— p.  210- 

By  the  64th  rule  of  Hilary  Term,  2  WilL  4,  §ermee  of  a  rule  to  reply  or  plead  any  Bubto- 
quent  pleading,  is  necessary. 

Mn.  Seijeant  IfUde,  on  a  former  day  in  this  term,  obtained  a  rule  nid  to 
set  aaide  for  irregularity  (with  costs)  a  judgment  of  nonpros,  which  had  been 
signed  in  thia  cause  on  the  ground  mat  there  had  been  no  service  of  a  rule  to 


Ir.  Setjeant  Adams  now  showed  cause.  He  stated  that  all  that  was  ever 
done  in  this  Court  was,  to  leave  the  rule  to  reply  at  the  Seeondar/s  o£Soe. 
The  Secondary  aTso  certified  this  to  have  been  the  constant  practice. 

Mr.  Seij^nt  WUde,  in  support  of  the  rule.  The  practice  in  the  Courts  of 
Ein^s  Bench  and  Exchequer  formerly  was,  to  serve  the  rule  to  reply,  which 
service  was  deemed  a  demand  of  a  replication,  and  no  distinct  demand  was 
reoaisite ;  but,  in  this  Court,  no  rule  to  roply  was  served,  a  demand  of  a  repli- 
cation being  necessary.  The  54th  rule  of  Hilary  Term,  2  Will.  4,  provides 
that  **  Service  of  a  rule  to  reply  or  plead  any  subsequent  pleading  shall  be 
deemed  a  sufficient  demand  of  a  replication  or  such  other  subsequent  pleading." 
Although  that  rule  dispenses  with  the  necessity  (in  all  the  Courts)  of  a  demand 

(a)  In  Oonstable  and  another  v.  Wren,  in  Michaelmas  Term,  4  Will.  4,  Mr.  Seijeant 
Andrews  obtained  a  rule  to  enter  up  judgment  on  a  warrant  of  attorney  (more  than  ten 
years  old)  upon  the  usual  affidavit  The  attesting  witness  to  the  execution  of  the  war- 
rant of  attorney  was  dead ;  and,  to  prove  the  execution,  an  affidavit  was  made  by  one  of 
thepkrihtifi  verifying  the  handwriting  of  the  wTtness. 
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of  the  pftjmeiit  to  petiMon  the  ineohent  debtor's  eourt.    The  whole  traiuaction 
was  bottomed  in  fraud. 

Mr.  Justice  Parks.  There  oertainlj  was  eyidence,  and  I  thiidt  very  con- 
siderable oYidenee  of  fhmd. 

Mr.  Jusi^  G-ABBLSB  ooncanad. 

Mr.  Justice  Aldi^son.  The  first  question,  m.  whether  or  not  the  payrnat 
amounted  to  a  voluntary  transfer,  oharee,  or  delirery  of  the  insolytnfs  property, 
wa»  clearly  a  questioft  for  the  jur^.  ju  there  was  no  evidtoce  whence  a  reasoo- 
able  jury  could  draw  any  conclusion  upon  the  subject,  the  nonsuit  was  ri^; 
but  it  seems  to  me  that  there  was  evidenoe  which  the  phuntiiF  had  a  right  to 
have  submitted  to  the  jury.  Although  the  transaction  did  not  take  place  witibin 
three  months  fltmi  the  date  of  the  petition,  still  the  question  arises  whether  the 
paymsnt  might  sot  have  been  made  or  assented  to  by  Whitehouse  with  a  yiew 
to  petitioning  for  his  ^soharge  under  the  insolvent  debtor^s  act. 

Rule  absolute. 


CLOTHIEB  V.  BS8.— p.  216. 

Appearing  to  oppose  ft  rale,  does  not  waive  aa  objection  to  the  fbrm  of  the  affidaTit  upon 
which  the  rule  was  obtained — such  as*  the  omission  of  the  ChriBtian  name  of  one  of  the 
parties  in  the  title  of  the  caose. 

No  taxation  of  costs  is  necessary  upon  a  cognovit. 

Mb.  Serjeant  BompaSf  on  a  former  day,  obtdned  a  rule  nisi  that  the  defend- 
ant might  be  discharged  out  of  custody,  on  the  ground  of  an  alleged  irregularity 
in  the  proceedings  against  him.  The  defendant  had  been  taJten  in  ezecutioQ 
by  virtue  of  a  judomeut  signed  upon  a  cognovit,  without  havine  received  any 
notice  of  the  taxation  of  costs,  as  tiie  learned  Serjeant  contended  waa  required 
by  rule  12,  Trinity  Term,  1  Wifl.  4,  by  which  it  is  ordered,  that, "  before  taxa- 
tion of  costs,  one  day's  notice  sllttll  be  given  to  the  opposite  party.^' 

Mr.  Serjeant  Anarmos,  contra,  objected  that  the  affidavit  upon  which  the 
motion  was  founded  omitted  to  state  the  Christian  name  of  the  defendant  in  die 
title  of  the  cause.  He  submitted  that  no  taxation  of  oosts  waa  necessary  in  the 
case  of  a  cognovit,  wherein  the  costs  are  ascertained  and  fixed. 

Mr.  Serjeant  Bompas,  in  support  of  his  rule,  contended  that  the  objection  as 
to  the  want  of  a  Chnstian  name  was  waived  by  the  plaintiff's  appearing  and 
using  affidavits  in  opposition  to  the  rule. 

Lord  Chief  Justice  Tikdal.  Whatever  may  be  the  proper  construction  of 
the  rule  in  question,  this  motion  is  at  all  events  against  the  merits  and  against 
the  intention  of  that  rule.  In  the  case  of  a  cognovit,  the  taxation  of  coats 
would  be  mere  matter  of  form.  Without,  however,  deciding  the  point,  it  ii 
enough  to  say  that  I  think  the  rule  must  be  discharged  upon  the  preliminary 
objection — ^the  absence  of  the  Christian  name  of  the  defendant  in  the  title  of 
the  cause  upon  the  affidavit.  There  is  no  complete  name;  peijury  could  not 
be  assigned  upon  such  an  affidavit 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Gaselee.  There  is  no  foundation  for  the  argument  urged  op 
the  part  of  the  defendant,  that  the  pliuntiff  should  have  stood  upon  the  preli- 
minary objection,  and  not  have  filed  affidavits  in  answer.  I  think  the  plainiiff 
has  acted  wisely :  for,  the  Courts  have  said  that  they  would  not  allow  costs 
where  a  rule  is  discharged  upon  an  ungracious  objection :  the  plaintiff,  there- 
fore, very  properly  appears  to  show  that  he  has  something  like  an  answer  upon 
the  merits.  With  respect  to  the  construction  of  the  12th  rule  of  Trinity  Termt 
1  Will.  4,  it  is  not  necessary  upon  this  occasion  to  determine  whether  or  net 
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it  i^pliee  to  ooets  <m  a  oognoyit;  bot  I  incline  to  think  it  does  not^  for^  the 
eoBts  form  part  of  the  oognoyit,  and  are  insnaceptible  of  tazation.(a) 

Mr.  Jnstioe  Aldebson  ooncnrred  on  the  first  point,  but  gave  no  opinion 
upon  the  oonstmction  of  the  role.  Bnle  discharf^,  with  ooets. 


WILLIAMS  V.  BROWN.— p.  218. 

When  a  writ  of  ■cire  &ciB8  has  not  lain  in  the  office  the  proper  number  of  dajs,  the  mo- 
tion should  be  to  f  et  aside  the  proceedings  thereon,  and  not  the  writ  itself. 

The  writ  of  caniaa  in  this  oause  was  retomable  on  the  16th  April,  and  a 
scire  fiicias  was  lodged  in  the  office  on  the  30th,  returnable  on  the  4th  of  May. 

Mr.  Setjeant  Su>rk$,  on  a  former  day,  obtained  a  role  nisi  that  the  writ  of 
scire  fiicias,  and  the  proceedings  thereon,  might  be  set  aside  for  irregularity, 
on  the  ground  that  the  writ  had  not  lam  the  requisite  number  of  days  in  the 


Mr.  Serjeant  WtUe,  contra,  submitted  that  the  rule  was  improperly  firamed, 
and  did  not  meet  the  complaint,  inasmuch  as  it  sought  to  set  aside  the  writ 
(which  was  nnezcepdonable)  for  a  supposed  irregulanty  in  putting  it  in  force. 

Pkr  Curiam.  The  rule  ought  to  haye  pra^  that  the  proceedings  only 
should  be  set  aside.  Bule  discharged. 

(a)  This  point  has  since  been  decided  by  Hr.  Justice  Patteson  in  the  King's  Bench 
Practice  Court,  in  conformity  with  the  inclination  here  expressed  bjKr.  Justice  Gaselee. 
A  cognovit  had  been  given  for  debt  and  costs  in  an  action  on  a  b  ill  of  exchange.  Judg- 
ment having  been  si^^ed  for  the  amount  of  debt  and  costs  mentioned  in  the  cognovit  and 
the  costs  of  signing  Judgment,  without  any  notice  of  taxation  having  been  given  pursuant 
to  the  above-mentioned  rule,  a  motion  was  made  for  setting  aside  the  judgment  and  exe- 
cutioner irregularity.  On  discharging  tiie  rule  Mr.  Justice  Patteson  said  it  was  not  ne- 
cessary to  tax  the  costs  of  signing  judgment  on  the  cognovit,  because  the  amount  of  such 
costs  is  an  ascertained  sum,  which  cannot  be  reduced ;  that,  the  amount  of  the  oAer  costs 
being  ascertained  in  the  cognovit,  it  was  not  necessazy  to  tax  them ;  and  that,  no  taxation 
being  neoeesaty,  no  notice  of  taxation  could  be  so ;  but  that  the  rule  referred  to  cotdd 
only  apply  to  those  cases  in  which  a  notice  of  taxation  is  necessarv;  and  the  rule  was 
discharged  with  eosU.    Oriifiths  v,  Liversedge,  MS.  1  May,  1833,  K.  B. 
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tbe  contiDgent  ntm  and  eitatos  thereinafter  limited  finom  being  aefMtal  or  i»- 
Btroyedy  and  fpr  tluit  purpose  to  bring  aodons  or  make  entnes  as  eoeadon  sboiU 
be  or  require;  bat  nevertheleas  to  permit  and  sidfer  4ba  said  (Arirtqiber  Hair- 
kins  and  his  assigns  daring  his  life  to  reoeiye  and  take  the  rents  aadprt^to  Aenrf 
and  of  every  part  thereof  for  his  and  their  own  nse  and  benofit :  and,  from  tai 
after  the  decease  of  the  said  Christopher  Hawkins,  in  ease  Macy  fl^wkias  hk 
then  wife  shoiUd  smriye  him,  to  uie  use  and  behoof  of  her  the  said  Ihiy 
Hawkinsandher  assigns  for  and  daring  the  term  of  her  natmal  life;  and^froa 
and  after  the  determinatiim  of  that  estatOi  to  the  nse  of  the  i«d  Sir  John  Si 
Aubyn  and  Henry  Sperling,  iipd  their  heirs,  during  the  1^  ef  the  said  Huj 
Hawkins ;  upon  truat  to  support  and  preeerra  the  oontinflent  naea  and  estatep 
thereinafter  limited  from  being  defeated  or  destroyed,  and  for  that  purpose  (o 
bring  actions  or  make  entries  from  time  to  time  aa  ooeaaion  riionld  requiie,  hoi 
nevertheless  to  permit  and  suffer  the  said  Mary  Hawkins  and  her  aaaigns  dorii^ 
her  life  to  reoeiveand  take  the  rents  and  profits  thereof  to  and  fAr  her  and  thor 
own  nse  and  benefit ;  and,  from  imd  immediately  after  the  decease  of  the  aaid 
Marv  Hawkma,  in  ease  the  said  Thomas  Hawkins  shonld  sorrive  her,  to  thei»8 
of  the  said  Thomas  HawkiiiB  and  his  assigns  for  and  daiinf^  the  term  of  his 
natural  life,  without  impeaohment  of  waste ;  and,  from  and  tmmediatdy  afiier 
the  determination  of  that  estate,  to  the  use  of  the  said  Sir  John  St.  Aubyn  and 
Henry  Sperling,  and  their  heirs,  during  the  natural  life  of  the  said  Thonui 
Hawking,  upon  truat  to  preserve  and  support  the  contingent  naes  and  estates 
thereinafter  limited  from  being  defeated  or  destroyed,  and  for  that  purpose  to 
bring  actions  or  make  entries  Som  time  to  time  ae  occasion  shonld  require,  bat 
nevertheless  to  permit  and  suffer  the  said  Thomas  Ebwkins  and  his  aseignB  to 
receive  and  take  the  rents  and  profits  thereof  to  and  for  his  and  their  own  use 
and  benefit;  and,  from  and  immediately  after  the  dee^ue  of  the  said  Thomtf 
Hawkins,  in  case  the  said  Ann  Hevwood  should  happen  to  survive  the  siid 
Thomas  Hawkins,  her  intended  husband,  to  the  use,  intent,  and  purpose  that 
the  said  Ann  Heywood  should  and  might  yearly  and  evoy  year  for  and  dariiic 
the  term  of  her  natural  life,  have,  receive,  and  take  from  and  oat  of  the  ssia 
messuages,  lands,  tenements,  and  hereditaments,  and  from  and  ontof  the  maioep 
to  be  raised  by  fines  by  making  and  granting  leaaes  pursuant  to  the  proviso  er 
liberty  thereafter  contained,  and  from  and  out  of  the  yearly  and  otJber  rents, 
issues,  and  casual  and  other  profits  thereof,  one  annuity  or  clear  yearly  rent- 
charge  of  200^.  of  lawfril  money  of  G-reat  Britain  in  lieu  and  bar  of  dower,  with 
power  of  distress  and  entry  for  recovering  the  same  when  in  arrear :  And  asto, 
for,  and  concerning  all  and  singular  the  same  meseuaMs,  lands,  tenemeate, 
hereditaments,  and  premises  so  charged  or  chargeable  wim  the  said  annual  sun 
or  rent-charge  of  200^.,  and  such  remedies  for  the  same  as  therein  mentioaedi 
and,  from  and  immediately  after  the  decease  of  the  said  Thomas  Hawkins,  to 
the  use  and  behoof  of  the  said  Sir  B.  Yy  vyan  and  James  Sperling,  and  thdr 
executors,  administrators,  and  assigns,  for  and  during  and  unto  the  fhll  end  of 
five  hundred  years  from  thence  next  ensuing  and  fully  to  be  complete  and  ended, 
without  impeaohment  of  or  for  any  manner  of  waste ;  but,  neverthelesss,  npoo 
the  several  trusts  and  for  the  several  intents  and  purposes,  and  under  and  sab- 
jeot  to  the  several  provisos,  limitations,  declarations,  and  agreements  theran- 
after  mentioned,  expressed,  and  dechured  of  and  concerning  the  same  term,  tlisi 
is  to  say.  In  truat  in  the  first  place  for  the  better  securing  to  the  said  Ann  Hey- 
wood and  her  assigns  during  her  life  the  due  payment  of  the  said  annual  snm  or 
yearly  rent-charge  of  200Z.,  and  also  the  arrears  thereof,  in  such  mamier  u 
therem  is  mentioned ;  and  upon  further  trust  to  permit  such  persons  as  would  be 
entitled  to  the  reversion  or  remainder  expectant  on  the  said  term  of  five  huadzed 
years  to  receive  the  residue  of  the  rents  over  and  above  what  should  be  suffideDi 
to  satisfy  the  said  annuity  of  200^.,  with  a  proviso  for  cesser  of  the  said  term 
after  the  decease  of  the  said  Ann  Heywood  and  payment  of  aU  the  arreais  of 
the  aaid  annual  som  or  yearly  rent-charge  and  all  costs  attending  tlus  same:  And 
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as  to,  for,  and  eonoerning  all  and  every  the  messuages,  lands,  tenements,  and  heredi- 
taments thereinbefore  mentioned  and  described  called  Allwame  alias  Alwerton 
<dia9  Alwamton  cdicu  Alwarton,  and  the  gristmill  thereto belon^ng,  one-third  of 
the  manor  and  barton  of  Trewinnard  and  the  mills  called  Trewinnard  mills,  and 
also  all  that  messaage  or  tenement  called  Golrogger,  being  of  the  yearly  value  of 
200^.  per  annnm  and  upwards,  from  and  after  the  end  or  determination  of  the 
said  term  and  estate  of  five  hundred  years,  and  subject  thereto  in  the  meantime, 
lb  the  fue  and  behoof  of  suchperBon  cm,  a<  the  time  of  the  decease  of  the  said 
Thomtu  Hawkins,  should  be  the  second  son  then  living  of  the  body  of  the  said 
Thomas  Hawkins  on  the  body  of  the  said  Ann  Hey  wood  to  be  begotteUy  and  of 
the  heirs  of  the  body  of  such  second  son  lawfully  issuing ;  and,  for  default  of 
such  issue,  to  the  use  and  behoof  of  the  third,  fourth,  fifth,  sixth,  and  all  and 
every  other  son  and  sons  (other  than  and  except  the  eldest  son  for  the  time 
being)  of  the  body  of  the  said  Thomas  Hawkins  on  the  body  of  the  said  Ann 
Heywood  to  be  begotten,  who  should,  by  the  death  of  such  second,  third,  fourth, 
or  other  son,  without  issue  of  his  or  their  respective  body  or  bodies,  become  a 
second  son,  severally  and  successively  and  in  remainder,  one  after  another,  as 
they  and  every  of  them  should  be  in  priority  of  birth,  and  of  the  several  and 
respective  heirs  of  the  body  and  bodies  of  all  and  every  sudi  son  and  sons  law- 
folly  issuing }  and,  for  default  of  such  issue  as  aforesaid,  and  in  case  there  should 
be  two  or  more  daughters  of  the  said  Thomas  Hawkins  on  the  body  of  the  said 
Ann  Heywood  to  be  begotten,  then  to  the  use  of  all  and  every  such  daughters 
of  the  said  Thomas  Hawkins  on  the  body  of  the  said  Ann  Heywood  to  be 
begotten,  and  the  heirs  of  their  several  and  respective  bodies  lawfully 
issaing,  to  take  as  tenants  in  common,  and  not  as  joint  tenants :  but  in  case 
there  shotdd  be  only  one  such  daughter  of  the  said  Thomas  Hawkins  on 
the  body  of  the  said  Ann  Heywood  to  be  begotten,  then.  To  the  use  of  the 
eldest  or  onl^  son  of  the  said  Thomas  Hawkins  on  the  body  of  the  said  Ann 
Heywood,  his  intended  wife,  to  be  begotten,  and  the  heirs  of  the  body  of  such 
eldest  or  onlk  son  lawfully  issuing;  and,  in  default  of  all  such  issue,  to  the  use 
of  the  said  Thomas  Hawkins,  his  heirs  and  assigns,  forever:  And  as  to,  for,  and 
ooBceming  the  rest,  residue,  and  remainder  of  all  and  every  the  several  mes- 
suages, lands,  tenements,  and  hereditaments  thereinbefore  granted  and  conveyed, 
subject  to  the  several  uses  thereinbefore  mentioned  and  declared  thereof,  and 
from  and  after  the  expiration  or  other  sooner  determination  of  the  said  term  of 
five  hundred  years,  to  the  use  and  behoof  of  the  said  Thomas  Hawkins  his  heirs 
and  assigns  forever. 

The  said  Thomas  Hawkins  died  intestate  in  the  year  1766,  in  the  lifetime  of 
his  said  fiither  Christopher  Hawkins.  The  said  ChrisUmher  Hawkins  departed 
this  life  in  the  year  1769,  leaving  his  wife,  the  said  Mary  Hawkins,  him  sur- 
viving. The  said  Mary  Hawkius  departed  this  life  in  the  year  1779.  The 
said  Ann  Heywood,  afterwards  Ann  Hawkins,  had  long  since  departed  this  life, 
and  the  said  annuity  of  200^.  had  long  since  been  fully  paid  and  satisfied.  The 
marriage  between  Thomas  Hawkins  and  Ann  Heywood  was  duly  had  and 
solemmsed  shortly  after  the  date  of  the  said  indentures  of  lease  and  rdease  and 
settlement,  and  there  was  issue  of  the  said  marriage,  four  sons,  that  is  to  say — 
Philip  Hawkins,  the  eldest  son,  who  survived  his  father,  and  died  an  infant  and 
without  issue  in  the  year  1770 — Christopher  Hawkins,  afterwards  Sir  Christo- 
pher Hawkins,  who  was  at  the  time  of  the  decease  of  the  said  Thomas  Haw- 
kins, his  father,  the  second  son  of  the  said  marriage,  and  died  a  bachelor  on  the 
6th  day  of  April,  1829 — ^Thomas  Hawkins,  who  was  the  third  son,  and  was 
bom  in  the  year  1759,  and  died  a  bachelor  on  or  about  the  8rd  of  August, 
1788 — and  John  Hai^kins,  who  was  the  fourth  son  of  the  said  marriase,  and 
is  now  living;  and  also  one  daughter  only,  Mary,  who  is  the  wife  of  m.  Tre- 
lawney. 

By  indentures  of  lease  and  release  bearing  date  respectively  the  28rd  and 
24th  days  of  May,  1780,  the  release  being  made  and  exeeuted  between  the  said 
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Sir  Christopher  Hawkins,  then  Christopher  Hawkins,  Bsq.,  and  tberon  de- 
scribed to  be  the  eldest  sarviving  son  and  heir  of  the  body  of  the  said  Thomu 
Hawkins  deceased,  of  the  first  part,  John  Radcliffe,  therein  described,  of  ihe 
second  part,  and  Robert  Venables  Hinde,  therein  described,  of  the  third  partp— 
it  was  by  the  said  indenture  of  release  witnessed,  that,  for  barring  docking,  de- 
feating and  extingnishing  all  estates  tail,  and  all  the  reTersions  and  remaindoB 
expectant  thereon  of  and  in  the  manors,  messuages,  tenements,  fiums,  lands, 
and  hereditaments,  and  parts  of  manors,  messoages,  tenements,  &c.,  ther^nalter 
mentioned  to  be  thereby  granted  and  released,  and  to  the  intent  that  the  same 
several  manors,  messuages,  lands,  hereditaments,  and  premises  might  be  settled, 
limited,  and  assured  to  the  use  of  the  said  Christopher  Hawkins  and  his  hein, 
and  for  the  nominal  consideration  therein  mentioned,  he  the  said  Ghristopber 
Hawkins  did  grant,  bargain  sell,  alien,  release,  and  confirm  unto  the  said  John 
Radcliffe  and  to  his  heirs  ^amongst  divers  other  manors  and  hereditaments)  all 
that  the  manor  or  reputea  manor  of  Treveneague  and  Pemberthy,  with  the  ap- 
purtenances, and  the  capital  messuage,  barton,  farm,  and  demense  lands  called 
Treveneague,  Trevenague  Yean,  and  Frighten,  and  the  messuages,  lands,  and 
tenements  caJled  Pemberthy  Kestell,  and  the  messuages,  mills,  stampins  mills, 
lands,  and  tenements  called  Belobes,  Belches  Yean,  and  Relobea  milu,  Tre- 
waUa,  Carbus  alias  Carbews,  and  Carbas  alias  Carbons  mills;  and  also  all 
those  houses,  gardens,  lands,  and  premises  in  Market  Jew  alias  Marfaassion ;  and 
also  all  those  messuages,  cottages,  lands,  wastes,  and  commons  called  Nanguskes, 
Penhale,  Manyn,  and  Knee  Bone,  and  the  messuage  or  tenement  called  Cheno- 
weth  alias  Chaweth;  and  all  those  lands,  wastes,  and  commons  caled  St.  HiUar 
alias  St.  Hillar  Downes  and  Belobes  Moor ;  and  all  those  messuages,  lands, 
and  tenements  called  Trewidden  Yeor  and  Trewidden  Yean,  in  the  parish  of 
Maddem ;  all  which  of  the  said  manors,  and  all  and  singular  other  the  manors, 
messuages,  tenements,  lands,  and  hereditaments  whatsoever  which  were  thereto- 
fore belonging  to  Philip  Hawkins,  deceased,  and  were  by  him  given  and  derised 
to  the  use  of  the  said  Thomas  Hawkins,  the  father  of  the  said  Christopher 
Hawkins,  for  his  life,  and,  after  his  decease,  to  the  use  of  the  first  and  other 
.sons  in  tail  male ;  and  all  and  singular  other  the  manors,  messuages,  lands,  ten- 
ements, and  herditaments,  and  parts  of  manors,  &c.,  of  him  the  said  Christo- 
fiher  Hawkins  lying  and  being  in  the  several  parishes,  places,  and  piecincti 
aforesaid,  or  either  of  them  in  the  said  county  of  ComwiiU — ^To  hold  unto  and 
to  the  use  of  the  said  John  Batcliffe  and  his  heirs,  to  the  intent  that  he  might 
become  tenant  of  the  freehold  of  the  said  manors,  hereditaments,  and  premises 
in  order  that  one  or  more  common  recovery  or  recoveries  might  be  thereof  soilered 
as  therein  mentioned,  which  should  enure  to  the  only  proper  use  and  behoof  of 
the  said  Christopher  Hawkins,  his  heirs  and  assigns  forevery  and  to  and  for  no 
other  use,  intent  or  purpose  whatsoever. 

Im  Trinity  Term,  20  Oeo.  3,  a  recovery  was  accordingly  sufierod,  wherein 
the  said  Bobert  Yenablee  Hinde  was  demandant  and  the  said  John  Baddiffe 
was  tenant,  and  the  said  Sir  Christopher  Hawkins  (then  Christopher  Hawkins] 
was  vouchee,  of  the  sud  manor  of  Treveneague  and  divers  other  manors, 
messuages,  tofts,  mills,  gardens,  lands  and  premises  in  St.  Hilary,  Wadderne, 
Market  Jew,  St.  £rth,  and  divers  other  parishes  and  places  in  the  said  county 
of  Cornwall. 

The  said  Sir  Christopher  Hawkins,  on  or  about  the  28th  January,  1823,  doly 
signed  and  published  his  kst  will  and  testament  in  writing,  which  was  executed 
and  attested  in  such  manner  as  is  by  law  re(|uired  for  passing  freehold  estates 
by  devise ;  and  by  such  will  the  said  Sir  Christopher  Hawkins  gave  and  devised 
all  his  manors  and  lordships,  reputed  manors  and  lordships,  and  all  other  tlie 
freehold  messuages,  lands,  tenements,  and  hereditaments,  and  real  estate  (ex- 
cept certain  estates  in  the  borough  and  parish  of  St.  Imes,  and  in  the  parish 
of  St.  Breock,  his  share  in  the  company  of  Trevenen  Came  and  Wood,  and  tbe 
next  presentations  to  the  churches  of  St.  Just,  in  Boseland,  and  St.  Mewan,)  to  his 
nephew,  Christopher  Henry  Thomas  Hawkins  for  his  life,  with  remainden  orer. 
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The  qaesiioiui  for  iihe  opinion  of  the  Oonrt ' 

First — ^whether  John  Hawkins,  the  fourth  son  of  Thomas  Hawkins,  the  &ther 
of  the  said  Sir  Christopher  Hawkins,  did,  under  or  by  virtue  of  the  said  inden- 
tures of  lease  and  release  and  settlement  of  the  16th  and  17th  of  June,  1756, 
either  in  the  lifetime  or  on  the  death  of  the  said  Sir  Christopher  Hawkins,  and 
in  the  events  which  have  happened,  take  any  and  what  estate  or  interest,  estates 
or  interests,  in  the  several  messuages,  lands  and  hereditaments  comprised  in  the 
said  indentures  of  lease  and  release  and  settlement  of  the  16th  and  17th  days 
of  June,  1756,  or  any  and  which  of  them. 

Seoondly — ^whether,  having  regard  to  the  term  of  the  indentures  of  23d  and 
24th  days  of  May,  1780,  being  the  deeds  to  make  the  tenant  to  the  praacipe  for, 
and  to  lead  or  declare  the  uses  of  the  said  recovery  which  was  suffered  oy  the 
aaid  Sir  Christopher  Hawkins  in  Trinity  Term,  20  Gheo.  8,  such  recovery  com- 
prised any  and  which  of  the  several  messuages,  lands,  and  hereditaments  con- 
veyed bv  the  said  indentures  of  lease  and  ruease  and  settlement  of  the  16th 
and  17th  days  of  June,  1756,  and  thereby  limited  to  the  use  and  behoof  of  such 
persons  as  at  the  time  of  the  decease  of  the  said  Thomas  Hawkins  should  be  the 
aeoond  son  then  livinff  of  the  said  Thomas  Hawkins  on  the  body  of  the  said 
Ann  Heywood  to  be  begotten,  and  of  the  heirs  of  the  body  of  such  second  son 
lawfully  issuing. 

Mr.  Serjeant  Toddy,  for  the  plaintiff.  Upon  the  death  of  the  settlor, 
Thomas  Hawkins,  in  the  year  1766,  the  state  of  the  flEunily  was  this : — ^There 
vrere  then  living  four  sons,  Philip,  Christopher,  Thomas,  and  John  (the  present 
defendant)  and  one  daughter.  The  nrimary  object  of  the  settlement  t^ing  to 
make  provision  for  the  second  son,  Ohristoper  took  possession ;  and  upon  his 
death  the  question  arises.  Before  the  death  of  Christopher,  the  first  and  third 
sons,  Philip  and  Thomas,  also  died.  At  the  death,  therefore,  of  Christopher, 
John  became  not  a  second,  but  an  only  son.  ^PpQ  ^^®  authorities  the  con- 
struction of  this  limitation  is  free  from  difficulty.  The  intent  of  the  settlement 
was,  first,  to  nrovide  for  the  second  son  of  the  marriage,  then  for  the  daughters, 
and  afiterwards  for  the  eldest  or  only  son.  The  defendant  cannot  take  as  eldest 
or  only  son;  for,  at  the  decease  of  the  settlor,  Philip  was  the  eldest  son;  and 
that  estate,  being  once  vested,  could  not  afterwards  divest.  In  Shell/s  case, 
1  Bep.  95,  it  is  said :  <<If  a  lease  be  made  to  one  for  life,  the  remainder  to  the 
right  heirs  of  J.  S.,  if  J.  S.  dies  having  a  daushter,  his  wife  with  child  with  a 
son,  the  daughter  claims  it  by  purchase,  and  therefore  the  son  bom  after  shall 
never  divest  it :"  and  the  Year  Book,  9  Hen.  7,  25  a,  is  cited,  where  it  is  laid 
down,  ''  that,  if  a  condition  descends  to  the  daughter,  and  she  enters  for  the 
oondition  broken,  the  son  bom  aiterwards  shall  never  enter  upon  her ;  and  ^et 
there  she  is  in  by  descent,  and  the  title  of  her  entry,  that  is  to  say,  the  condition 
that  she  hath  as  heir :  and  yet,  because  she  was  the  first  in  whom  it  vested,  the 
aon  bom  after  shall  not  divest  it."  In  Trafford  v.  Ashton,  2  Yem.  660 ;  and 
see  Lomax  v.  Holmden,  1  Yes.  290,  it  was  held  that  a  second  son  took  an  estate 
by  that  description,  being  second,  in  order  of  birth,  the  eldest  son  being  dead 
before  the  birth  of  the  second.  In  Driver  v.  Frank,  Mr.  Justice  Dampier 
says  :(a)  <<  It  has  always  been  an  object  with  the  Courts  of  law  and  of  equity  to 

(a)  3  Mao.  k  Selw.  32.  Devise  of  aU  testatrix's  real  estate  to  the  use  of  B.  F.,  the 
bnsband  of  her  niece,  for  life,  and  from  and  immediately  alter  his  decease,  then  to  and  to 
the  use  of  the  second,  third,  foorth,  and  all  and  every  other  the  son  and  sons  of  the  body 
of  B.  F.  by  his  said  wife  (except  the  first  or  eldest  son)  severally  and  successively  and  in 
remainder  one  after  another,  and  of  the  several  heirs  male  of  the  body  of  every  such  son 
and  sons  (except  the  said  first  or  eldest  son) ;  and,  for  default  of  such  issue,  to  the  use 
of  F.  S.,  youngest  son  of  another  niece  of  the  testatrix,  for  life,  Ac. : — ^Held,  that  the  re- 
mainder to  the  sons  of  B.  F.  (who  had  no  children  at  the  data  of  the  will,)  was  not  a 
contingent  remainder,  to  such  son  as  should  be  the  second  son  of  B.  F.  at  the  death  of 
B.  F.,  nor  a  vested  remainder  in  the  second  or  other  son  of  B.  F.,  liable  U>  be  divested  by 
his  becoming  the  first  or  eldest,  by  the  death  of  his  elder  brother  in  the  life-time  of  B.  F. : 
but  a  vested  indefeasible  remainder  in  the  second  or  other  son  of  B.  F.  whcshould  be 
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vest  interest  as  soon  as  the  words  o£  an  instsrameBt  will  admit  of  ttb  Sodi  a 
constmction  is  oonvenient,  as  it  facifitates  provisions  for  faoniliesy  bj  aBeertaimas 
the  rights  and  property  belonging  to  eaoh  member  ei  it^  and  tends  in  ^eneru 
to  an  equal  and  fair  anangement  and  distributicMii/'  And  after  meBiibnnig  the 
several  authorities  on  tlK  sabjecty  he  proceeds-— '^  Nothing  arises  from  the 
expression  ^from  and  immediately  after  tke  death,'  &c.  considerGd  akme ;  msoA 
more  effective  words  have  been  holden,  in  some  of  the  oaaea  above  oited,  not  to 
prevent  liie  vesting  of  estates.  Here  they  poiBit  out  the  time  when  the  paitj 
shall  oome  into  possession^  and  whether  the  devise  be  immediste  or  in  remalkd^ 
makes  no  real  distinction.  The  case  of  Lomaz  v.  Holmden  shows  only  that  the 
Jirit  son,  at  the  time  of  the  fettotor's  death,  might  take  under  ihe  de8f9ipti<»i 
oi  first  son  in  the  will ;  though  a  son  bad  been  b^,  aod  died,  after  the  making 
of  the  will,  and  in  the  testator's  lifetime.  It  also  shows  that  the  same  persoa 
may  answ»  the  description  of  primc^nitos  et  secondus.'  It  proves  only  that 
a  second  bom  son  may  take  under  the  description  <^  firsL  As  it  diows  that  he 
m&v  also  take  under  the  description  of  second,  it  rather  turns  the  other  wsj, 
and  it  appears  to  overturn  the  distinction  between ^rsf  and  eldest**  Aad  Mr. 
Justiioe  Bayley,  in  delivering  his  judgment  in  that  case,  Bays:(a)  '^  LuMmoeh 
as  I  cannot  see  with  certainty  that  this  ezoeption  of  the  first  or  cddest  son  web 
to  prevent  an  union  of  the  family  estates,  as  this  is  only  the  most  probable  of 
several  possible  motives,  as  (if  this  were  the  motive)  it  is  reasonable  to  expect 
there  would  have  been  express  words  to  divest  it  even  after  B.  F.'s  death,  as  &6 
construotioa  contended  for  would  prevent  an^  family  settlement  of  this  estate 
during  B.  F.'s  life,  and  would  in  many  possible  oases  leave  the  issue  of  the 
second,  third,  fourth,  or  other  succeeding  sons  of  B.  F.  unprovided  for,  and 
carry  on  the  estate  of  persons  who  were  more  distant  objects  of  t.he  testatrix's 
consideration,  and  as  Uie  holding  that  this  remainder  vested  in  B.  F.'s  son  <u 
soon  OS  he  had  two  sons  together  in  esse  will  satisfy  every  word  in  the  will,  and, 
as  far  as  I  can  be  certain,  every  motive  of  the  testatrix,  and  as  it  fiilk  in  with 
the  axoim  that  no  remainder  is  to  be  deemed  contingent  which  can  be  deemed 
vested,  I  am  of  opinion  that  this  remainder  vested  in  EdwaatL  Frank  (the  second 
s<m)  upon  his  birth,  and  that  it  did  not  become  divested  upon  his  becoming  his 
fadier's  only  son."  All  the  arguments  there  used  wunst  contingent  remain- 
ders will  apply  with  equal  force  in  this  case  If  Thomas  Hawkins,  the  first 
son,  had  left  issue,  and  John  were  held  to  take  as  second  don^  the  issue  of 
Thomas  would  have  been  disinherited.(&) 

Mr.  Serjeant  Merewetherj  for  the  defendants.  The  setHement  of  the  16th 
and  17th  June,  1756,  begins  with  a  recital,  that,  under  the  will  of  Philip 
Hawldns,  ample  nrovision  had  been  made  for  the  eldest  son  of  the  settlor ;  the 
first  limitation,  therefore,  is  made  in  favour  of  the  second  son ;  the  second 
limitation  provides  for  the  contingency  of  the  second  son  becoming  by  the 
death  of  the  first  an  eldest  son.  The  clear  intent  upon  the  whole  is  apparent, 
that  no  person  who  should  become  the  eldest  son  should  take  the  estate.  It 
may  be  admitted,  that,  on  the  death  of  the  settlor,  the  estate  vested  in  Christo- 
pher Hawkins ;  but  conditionally  only — the  condition  beings  that  he  shooid 
never  become  an  eldest  son  When  Christopher  became  the  eldest  son,  the 
defendant  John  was  the  second,  and  the  estate  vested  in  Christopher  would,  on 
his  death  without  issue,  pass  to  John.  Upon  the  second  limitiatSon  there  can 
be  no  doubt.  In  default  of  there  being  a  second  or  other  son,  and  in  case  there 
should  be  only  one  daughter,  the  estate  was  limited  to  the  eldest  or  only  son ; 
under  this  limitation  John  is  clearly  entitled  to  the  estate  called  Allwame,  and 
to  one-tiiird  of  the  manor  and  barton  of  !I^winnard,  and  the  milk  called 

born  li?lng  an  elder :  and  therefore,  B.  P.  haviilg  had  fonr  sons,  of  whom  the  second  asd 
third,  and  second  and  fbnrth,  were  in  existence  at  the  same  time,  bnt  all,  except  tbe 
fonrth,  died  in  the  lifb^me  of  B.  F.  witfaoat  iesne :— Held  that  the  enrviving  son  was  en- 
titled to  the  derise. 
(«)  3  Man.  ft  Selw.  48.  (6)  The  second  pohit  was  wlfhdmwn. 
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Treimiiavd  naQu,  9M&  Golremr.  In  Dfarer  v.  Franks  the  doulxt  wm,  noli  as 
to  whether  or  not  the  estate  ofthe  party  eoold  by  law  diyest,  but  whether  bwA 
was  the  intention  of  the  testatrix. 

Mr.  Serjeant  Toddy,  in  reply.  The  case  of  Driver  v.  Frank  went  npon  the 
ground  of  the  dinnclinaition  of  the  Gonrts  to  oonstrue  those  estates  to  be  con- 
tingent which  may  be  construed  to  be  vested.  ^  I  ean  find  no  words/'  says  Mr. 
Jastioe  Le  Blano,  <^to  warrant  a  testing  of  the  estate^  onoe  vested,  in  the 
event  of  a  second  or  yonn^r  son  beeoming  an  eldest  son,  such  as  were  the 
words  ofthe  will  in  Fen  d.  Xewndesv.  Lowndes,  4  Burr.  2247,  and  such  words 
I  eoDoexve  we  cannot  supply.  It  therefore  appears  to  me  that  the  intent  is  not 
anffioiently  plain  to  limit  the  description  of  second  and  other  sons  to  such  person 
as  shaQ  answer  such  description  at  the  death  of  the  father,  so  as  to  make  it  con- 
tingent ;  nor  to  divest  the  remainder,  once  vested,  in  the  event  of  the  person  in 
whom  it  vested  becomiiig  a  first  or  eldest  son.'' 

The  following  eertifiotSe  was  afterwards  sent  :-*- 

We  have  hewd  this  case  arsued  before  ns  by  counsel,  and  have  considered  it, 
and  we  are  of  (pinion  that  Jonn  Hawkins,  the  fourth  son  of  Thomas  Hawkins, 
father  of  the  said  Sir  Ohristophor  Hawkins,  did,  under  and  by  virtue  of  the  said 
indenture  of  lease  and  release  and  settlement  of  the  16th  and  17th  June,  1766, 
on  the  death  of  the  said  Sir  Christopher  Hawkins,  and  in  the  events  which  have 
happened,  take  an  estate  in  4»il  general  in  the  messuages,  lands,  tenements,  and 
hereditaments  called  Allwarne  alias  Alwerton  alias  Alwamton  alias  Alwarton, 
and  the  grist  mill  thereto  belonging,  one-third  of  the  manor  and  barton  of  Tre-* 
winnard,  and  the  mills  called  Ti^winnard  mills,  and  also  all  that  messuage  or 
tenement  called  Odrdgger,  being  part  of  the  premises  comprised  in  the  said  in- 
dentures of  lease  and  release  and  settlement  of  the  16th  and  17th  June,  1756. 

N.  C.  TiNDAL. 

J.  A.  Park. 

S.  Gasxlbe. 
E.  H.  Aldsbson. 


DALE  V.  GORDON,  Esq.— p.  889. 

In  an  action  against  the  aherifT  for  taking  insufficient  pledges  in  a  replevin  bond,  the 
court  allowed  the  declaration,  which  was  in  the  common  form,  to  be  amended  (upon 
payment  of  costsj  by  alleging,  instead  of  a  recovery  in  the  original  action,  a  reference 
by  the  consent  of  the  snretiee  and  the  defendant,  and  the  molt  of  that  yefeience ;  and 
also  by  adding  a  new  count 

This  was  an  action  against  the  defendant^  the  late  sheriff  of  Herefordshire, 
for  haying  taken  insufficient  sureties  in  a  replevin  bond.  The  declaration  was 
in  the  common  form.  The  replevin  suit  was  instituted  by  a  person  of  the  name 
of  Cawley  against  the  present  plaintiff  and  one  Price ;  and,  after  issue  joined, 
and  notice  of  trial  given,  they  respectively  consented  that  the  cause  and  fjl  mat- 
ters in  difference  should  be  referred  to  an  arbitrator,  which  was  accordingly 
done  by  an  order  of  the  Lord  Chief  Justice.  The  arbitrator  made  his  award^ 
and  declared  that  Cawley  had  no  cause  of  action  agunst  the  plaintiff  and  Price, 
and  that  the  sum  of  23/.  10s.  was  due  from  Cawley  to  the  plaintiff  for  rent;  and 
he  directed  a  verdict  to  be  entered  for  the  defendants  in  the  replevin  suit, 
namely,  the  now  plaintiff  and  Price,  and  that  the  costs  of  the  oaase  should  be 
pwd  by  Cawley. 

A  rule  was  obtained  by  Mr.  Serjeant  TcU/ourd,  in  the  last  term^  calliug  upon 
the  defendant  to  show  cause  why  the  plaintiff  should  not  be  at  liberty  to  amend 
bis  declaration,  by  allemng,  instead  oi  a  recovery  in  the  original  action^  a  refer- 
ence by  the  consent  of  the  sureties  and  the  defendsuat^  and  the  result  of  that 
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reference ;  and  also  by  adding  a  count  alleging  that  the  plaintiff  in  the  leplem 
cause  did  not  prosecute  bis  suit  with  effiBct  or  without  delajy  and  that  the  ancin 
of  rent  due  to  the  plaintiff  had  not  been  paid  or  satisfied. 

Mr.  Serjeant  Coleridge  now  showed  cause.  He  submitted  that,  as  the  pUn- 
tiff  had  shown  no  ground  for  the  amendment,  the  Court  would  not  interpose. 
Besides,  the  arbitrator  had  no  authority  to  direct  a  verdict  to  be  entered  for  the 
defendants  in  the  repleyin  suit,  for,  in  Jackson  «.  Clarke,  1  M'Clel.  k  Tounge, 
200,  where  an  arbitrator,  to  whom  a  cause  before  at  issue  was  referred  by  rue 
of  court  on  motion,  directed  that  a  verdict  in  the  cause  should  be  finally  entered 
for  the  plidntifiis,  with  284Z.  12<.  damages — ^it  was  held  that  he  had  exceeded 
his  authoritv  in  directing  the  entry  of  a  verdict ;  and  the  Court  inclined  to  think 
that  it  could  not  be  done  in  any  case  of  a  submission  to  arbitration,  except  on  t 
reference  from  Nisi  Prius,  and  by  the  intervention  of  a  jury. 

But  the  Court  was  of  opinion  that  the  amendment  ousht  to  be  allowed,  is  it 
was  merely  intended  to  raise  the  question  whedier  or  not  the  defendant,  as  sheriff, 
was  liable,  bv  the  introduction  of  certain  facts  upon  the  fiice  of  the  reoord ;  tnd 
they  directed  that  the  plaintiff  should  be  at  liberty  to  amend  the  declaration,  in 
the  terms  prayed,  upon  payment  of  the  costs  of  the  application. 

Bule  absolute  acoordingly. 


IK)E,  on  the  Demise  of  FBY,  v.  BOE.— p.  870. 

The  zrth  role  of  Michaelmas  Tenn,  3  VTill.  4,  does  not  apply  to  dedaratioiis  in  cyect- 

ment 


DANSEY,  Demandant;  LEE,  Tenant;  CBOWTHEB,  Vouchee.— p. 371. 

The  court  allowed  a  recoverj  to  be  amended  by  inserting  "  Holy  Trinity"  before  "Engi- 
ton-npon-HuU/'  on  an  affidarit  that  the  property  intended  to  pass  was  situate  in  the 
parish  of  The  Holy  Trinity,  at  Eingston-upon-HulL 


BOYSTON  and  Wife,  Administratrix,  &c.,  v.  SABAH  HANKEY.— p.  381. 

Declarations  by  an  intestate,  that  he  meant  that  a  person  with  whom  he  resided  should 
have  his  furniture  and  effects  for  what  he  owed  her: — Held,  sufficient  to  entitle  sach 
person  to  take,  and  retain  possession  of  the  property. 

This  was  an  action  of  trover,  brought  by  the  plaintiff,  and  his  wife,  ss  sd- 
ministratriz  of  one  Charles  Baker,  asainst  the  defendant,  to  recover  certain  pro- 
perty beloneins  to  the  intestate  at  the  time  of  his  death. 

At  the  tnal,  Defore  Mr.  Baron  Bayley,  at  the  last  Assises  at  Chester,  it  ap- 
peared that  the  plaintiff  ^s  wife  was  Baker's  only  child,  and  that  he  went  to 
reside  with  the  defendant  about  five  jears  since,  and  had  continued  to  live  is 
her  house  to  the  day  of  his  death,  which  took  place  on  the  81st  December  Isflt; 
and  that  his  property  consisted  of  a  cow,  two  (»lves,  an  ass,  and  several  artides 
of  household  furniture.  The  defendant  proved  that  Baker  had  lived  in  her 
house  for  the  period  above  stated,  and  that,  when  he  first  came,  he  agreed  to 
pay  her  2s.  per  week.  The  defendant's  daughter  stated,  that  the  cow  and  ass 
were  paid  for  by  her  mother ;  that  Baker  had  frequently  said  that  she  was  to 
have  them,  as  well  as  his  furniture,  for  what  he  owed  her;  and  that  he  said  80 
on  Chrismas  day  last ;  that  Baker  had  not  paid  the  defendant  any  rent  for 
a  lone  time  past ;  and  that  he  had  three  shillings  per  week  from  a  ben^ 
dub,  for  some  time  previous  to  his  death,  he  being  a  cnpple  and  uiuJl)le  to  w(Hk. 
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The  learned  judge  told  the  jury,  that,  if  there  were  an  agreement  entered  into 
between  Baker  and  the  defendant  that  she  should  have  nis  property  for  what 
he  owed  her,  she  would  be  entitled  to  it ;  but  that,  if  there  were  no  such  agree- 
ment, the  plaintiff  would  be  entitled  to  a  verdict;  and  that  the  question  rested 
ohiefly  on  the  testimony  of  the  defendant's  daughter ;  and  it  was  for  the  jury 
to  say  whether  they  believed  her  statement  to  be  true.  The  jury  found  a  ver- 
dict for  the  defendant 

Mr.  Serjeant  Wilde,  in  the  last  term,  obtained  a  rule  nisi  that  this  verdict 
might  be  set  aside,  and  a  verdict  entered  for  the  plaintifis,  or  that  a  new  trial 
might  be  had,  on  the  sround  that  there  was  not  sufficient  evidence  to  establish 
a  gift  of  the  intestates  property  to  the  defendant;  and  that  the  judge  should 
have  so  decided,  and  not  left  Uie  question  to  the  jury,  there  being  no  proof 
offered  of  a  delivery  to  make  it  a  gift  or  donatio  mortis  causa,  or  any  testamen- 
tanr  instrument  as  required  by  the  statute  of  frauds. 

Mr.  Serjeant  Jones  now  showed  cause.  The  intestate  resided  constantly  at 
the  defendant's  house  for  five  years  previous  to  his  death,  and  was  indebted  to 
her  for  rent.  No  point  of  law  was  raised  at  the  trial,  and  the  question  was 
properly  left  to  the  jury.  The  intestate  meant  that  the  defendant  should  take 
nis  stodc  and  furniture  in  satis&ction  of  the  debt  due  to  her  for  rent. 

Mr.  Serjeant  WUde,  in  support  of  his  rule.  There  was  no  evidence  of  a  sale 
or  gift  by  Baker,  the  intestate,  to  the  defendant,  and  she  could  not  acquire  any 
right  of  possession  over  his  property  merely  because  he  lived  in  her  house  and 
was  indeoted  to  her  for  rent.  He  never  parted  with  the  dominion  over  his  pro- 
perty ;  and  the  defendant's  daughter  merely  stated  that  he  had  frequently  said 
that  her  mother  should  have  it  for  what  he  owed  her.  The  case,  therefore, 
clearly  hWa  within  the  mischief  intended  to  be  guarded  against  by  the  statute 
of  frauds ;  and  there  was  no  proof  of  a  delivery  of  any  part  of  the  property  to  . 
the  defendant,  but,  on  the  contrary,  proof  that  the  intestate  exercised  acts  of 
ownership  orer  it  down  to  the  time  of  his  death.  The  cases  of  Bunn  v.  Mark- 
ham,  2  Marsh.  532;  7  Taunt.  224,  and  Irons  v.  Smallpiece,  2  Bam.  &  Aid. 
551,  are  decisive  to  show  that  a  verbal  gift  of  a  chattel,  without  actual  delivery 
of  possession,  will  not  pass  the  property  to  the  donee. 

Lord  Chief  Justice  Tindal.  Although  this  case  is  not  altogether  free  from 
doubt  and  difficulty,  yet  I  think  the  veraict  may  be  sustained  oy  the  evidence 
adduced  for  the  defendant  at  the  trial.  The  defendant's  daughter  stated  that 
the  intestate  had  frequently  said  that  her  mother  should  have  his  property  for 
what  he  owed  her,  and  that  he  said  so  on  Christmas-day,  which  was  six  days 
before  his  death.  If,  indeed,  there  had  been  this  single  declaration  only,  the  ques- 
tion would  be  very  different.  It  appeared  that  Baker  had  lived  in  the  defendant's 
house  for  five  years  previous  to  his  death,  and  that  hethad  become  a  cripple, 
and  was  unable  to  work.  There  was  no  complete  or  absolute  delivery  required, 
as  both  the  intestate  and  the  defendant  lived  under  the  same  roof,  and  it  was 
proved  that  he  was  indebted  to  her  for  rent,  and  all  his  property  was  on  the 
premises  at  the  time  of  his  death. 

Mr.  Justice  Paak  concurred. 

Mr.  Justice  Gaslese.  The  defendant's  house  was  occupied  by  herself 
and  the  intestate.  His  furniture  was  probably  used  for  the  accommodation 
of  both,  and  the  defendant  proved  that  the  cow  and  ass  were  paid  for  by  her- 
self. 

Mr.  Justice  Bosanquet.  I  am  also  of  opinion  that  there  is  no  ground  for 
disturbing  this  verdict.  The  learned  judge  who  tried  the  cause  has  expressed 
no  dissatisfaction,  and  I  think  there  was  sufficient  evidence  to  warrant  the  jury 
in  coming  to  the  conclusion  that  the  goods  of  the  deceased  were  to  be  taken  bv 
the  defendant  in  satisfaction  of  the  rent  previously  due  to  her ;  and  as  both 
narties  resided  in  the  same  house,  it  appears  to  me  that  there  was  a  sufficient 
delivery  to  the  defendant,  and  that  the  verdict  for  her  must  stand. 

Bole  discharged. 


520  Manser  v.  PnacY.    T.  T.  1833.  [558 

HAYWARD  V.  PRIEST.— p.  388. 

The  twenty  days'  notice  required  to  be  given  before  bringing  up  a  priaoner  under  tht 
compalsory  clauses  of  the  Lords'  act,  must  expire  before  the  first  day  of  Une  term  ia 
which  he  is  brought  up. 


TAYLOR  V,  LEIGHTON.— p.  428. 

An  affidavit  by  thb  plaintiff  that  the  defendant  was  indebted  to  him  on  an  old  warrsnt 
of  attorney,  and  that  he  had  not  paid  the  sum  secured  by  it,  that  he  saw  the  defeadaat 
execute  it,  and  that  the  attesting  witness  was  also  present,  but  was  now  residing  in 
France,  and  that  the  defendant  was  alive: — ^Held,  sufficient  to  entitle  the  ylaiiHtiff  t» 
enter  up  judgment. 

Mr.  Serjeant  Wilde  moyed  for  leave  to  enter  up  judgment  on  an  old  warrsAt 
of  attorney,  upon  an  affidavit  of  the  plaintiff,  that  the  defendant  had  not  paid 
to  him,  the  plaintiff,  or  to  any  person  on  hifi  behalf,  the  sum  aecured  by  the 
warrant  of  attorney,  or  any  part  thereof,  but  that  the  same  was  still  due  and 
owinff  from  the  defendant  to  the  plaintiff;  that  the  plaintiff  was  present  and 
saw  the  defendant  ezeoute  the  warrant  of  attorney ;  that  the  subscribing  witnett 
attested  the  execution  in  the  plaintiff's  presence ;  and  that  he  was  at  Uiat  Hsm 
his  clerk  ;  but  that  he  had  left  his  service  about  two  years  ago,  and  was  noW| 
as  the  plaintiff  had  been  informed,  and  believed,  residing  in  France;  and 
that  the  plaintiff  saw  and  conversed  with  the  defendant  on  the  25th  of  3Iaj 
last. 

Thx  Court  concurred  in  thinking  that  the  affidavit  was  sufficient. 

Bnle  abflolAte.(a) 


BURT  V.  JACKSON.— p.  652. 

It  is  not  necessary  for  the  filacer  to  sign  his  name  to  a  writ  of  summons ;  if  he  imprw 
upon  it  the  stamp  of  Court,  it  is  sufficient,  although  the  rule  of  Mich.  3  WiU.  i,  r.  3, 
allows  fiees  to  be  taken  for  tigning  as  well  as  for  tealmg  such  writ. 


MANSER  V.  PIERCT.— p.  658. 

A  person  who  has  lain  in  prison  twelve  months  under  an  execution  sued  out  on  a  judg- 
ment for  a  less  sum  than  202.  is  entitled  to  his  discharge  under  the  statute  48  Geo.  3, 
c.  123,  although  he  had  sufficient  property  at  the  time  of  the  application  to  satisfy  th« 
jadgment,  and  although  several  other  detainers  were  lodged  against  him  brother 
creditors. 


REaULAE  GENERALES. 


It  is  diolabed  and  ordered,  that,  in  all  cases  in  which  a  defendant  shall 
have  been  or  shall  be  detained  in  prison  on  any  writ  of  capias  or  detainer  QBder 
the  statute  2  Will.  4,  c.  39,  or,  beinff  arrested  thereon,  shall  00  to  prison  f<v 
want  of  bail,  and  in  all  cases  in  which  he  shall  have  been  or  shall  be  TendeieA 

(a)  See  Constable  and  Another  v.  Wren,  ante,  293,  n. 
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to  prison  beftre  dadaatloii  on  anj  sneh  prooess,  ike  pluntiif  in  muk  prooeaB 
shall  dedave  sgMASt  saoh  defesdaoi  before  the  end  of  the  next  term  after  sneh 
arrest  or  detainer,  or  render  and  notice  thereof,  otherwise  saoh  defendant  shall 
be  entided  to  be  discharged  from  snoh  airrest  or  detainer,  vpon  entering  an 
apneacanoe  aoeording  to  the  form  set  forth  in  the  statute  2  Will.  4,  e.  89,  Sehe* 
dale^  No.  2 ;  nnlees  further  tine  to  deolaie  shall  ha?e  been  given  to  soeh  plain- 
tiff bj  rule  of  Gocrt  or  ouder  of  a  Judge. 

Tentevden.  J.  Liitledale.  J.  B.  Bosaaqnet. 

N.  C.  Tindal.  S.  Oaselee.  W.  E.  Taunton. 

Lyndhorst  J.  Yaughan.  E.  H.  Alderson. 

J.  Bayley.  J.  Farke.  J.  Pattfeson. 

J.  A.  Park.  W.  BoDand.  J.  Chimej. 

It  IB  OBDEBSD,  that,  from  the  present  day,  in  all  actions  agtunst  prisoners  in 
the  custody  of  the  Marshal  of  the  Man^alsea,  or  of  the  Warden  of  the  Meet, 
or  of  the  sheriff,  die  defendant  shall  plead  to  the  declaration  at  the  same  time, 
in  the  same  manner,  and  under  tihe  same  rules,  as  in  actions  against  defendants 
who  are  not  in  custody.  (^Signed  by  aU  the  Judges.) 

It  is  ordxbsd,  that,  from  and  after  the  10th  day  of  July  next,  where  the 
plaintiff  proceeds  by  action  of  debt  on  the  recognizance  of  bail  in  any  of  the 
Courts  at  Westminster,  the  bail  shall  be  at  libe^y  to  render  their  principal  at 
any  time  within  the  space  of  fourteen  days  next  auer  the  service  of  the  process 
upon  them,  but  not  at  any  later  period ;  and  that,  upon  such  render  being  duly 
made,  and  notice  thereof  ^ven,  the  proceedings  shall  be  stayed,  upon  payment 
of  the  costs  of  the  writ  and  service  thereof  only. 

{Signed  hyaUthe  Judges. 
The  Judges  who  sat  in  Banc  during  this  term  were— The  Lord  Chief  Justice, 
Mr.  Justice  Park,  Mr.  Justice  Oaselee,  and  Mr.  Justice  Bosanquet. 


IN  THE  EXCHEaUER  CHAMBER. 

WOLVERIDGE  v.  8TEWABD.— p.  661. 

Pn  Error.] 

A.,  by  indenture  execated  by  himself  and  B.,  assigned  to  6.  certain  prenuses,  "subject  to 
the  payment  of  the  rent  and  to  the  performance  of  the  covenants  and  agreements  re- 
served and  contained  in  the  original  lease."  B.  entered  under  this  assignment,  and 
i^rwardfl  assigned  over  to  a  third  person : — HM,  that  B.  iras  not  liable  in  coveDaat 
to  A.,  for  rant  which  the  latter  had  been  called  apon  to  pay  in  consequence  of  the  da** 
fault  of  B.'s  assignee--the  words  "  su^ect  to  the  payment  of  the  rent,  te.''  being  wovds 
of  qualification,  and  not  of  contract. 

This  was  an  action  of  oovensst  hj  an  assignor  (a  lessee)  a^nst  his  imme- 
diate assignee,  for  non-performance  of  the  eorenants  in  the  original  kase,  on  the 
part  of  the  lessee  and  his  assigns  to  be  performed,  and  which  it  was  contended 
on  the  part  of  the  plaintiff  that  the  defendant,  according  to  the  legal  effect  of 
the  assignment  from  the  plaintiff  to  him,  covenanted  to  perform.  The  assign- 
ment  was  by  inderUure,  executed  by  bothpartiei,  and  was  made  snbjeot  to  the 
payment  of  rent  and  performance  of  the  eorenants  and  agreements  reserved  and 
oontatned  in  the  origimJ  lease.  The  defendant  below  took  possession  and  oocn- 
pied  the  premises  under  this  asngnment,  and  before  the  expiration  of  the  tenUi 
assigned  to  a  third  person.  After  the  assignment  by  the  defendant  belew,  the 
lessee  was  called  npon  by  the  lessor  to  pay  rent  whioh  the  assignee  had  suffered 
to  be  in  arrear.  The  cause  came  on  before  the  Court  of  Common  Pleas  on  do* 
murrer  to  one  of  the  defendant's  pleas.  See  9  Bing.  p.  60.  That  court,  after 
argument^  fadd  that  covenant  was  maintainable  bj  the  plaintiff  below  (the  lessee) 
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JeoMj  snd  thai  the  plaintiff  in  error  aooepteA  the  said  atwignment,  and  eB> 
teced.  The  deeburation  then  assigns  as  a  hieaoh  the  non-pajment  of  rent  d«e 
after  the  assi^ment,  bj  reason  whereof  the  deftadant  in  eiror  laas  ohliged  to 
pay  the  amount.  The  plaintiff  in  error  (the  defendant  heAiom)  pleaded  seienl 
pleas,  on  vhioh  issue  was  joined,  and  found  against  him ;  and  one  plea,  m 
that,  befoie  the  rent  beoame  dne,  he  assigned  ow;  to  whieh  plea  mm  wait 
demurrer  and  ijtnnder,  on  whioh  judgment  was  given  by  the  Court  of  ComoMB 
Pleas  for  the  defendant  in  enror. 

The  qneafcion  in  this  oase  is,  whether  the  plaintiff  in  enror  is  liable  to  the  d^ 
fendant  in  enor  for  non-payment  of  vent  due  after  he  had  aseignod  one;  md 
that  depends  npon  the  fiirtbar  question,  whether  the  wovds  ^'  sabjeet  neveiilie- 
less  to  die  paysMnt  of  the  yearly  tent,  Ao.,'^  amount  to  a  oovenant  to  pay  the  leai 
during  the  whole  lesidue  of  the  unezpised  term.  Zf  they  do,  the  jo4gnient  d 
the  Ooort  below  ooffht  to  be  affirmed;  if  thej  do  not,  it  ouja^t  to  be  fei^erBed. 
We  are  of  opinion  &at  they  do  not 

It  is  fully  established  that  no  preeise  form  of  werds  is  neeessary  to  eonstitote 
a  covenant-— ^<  Any  words  in  a  deed  whioh  $kow  an  aar^mnmt  to  do  a  tfaiogi 
make  a  eovenant,"  Com.  Dig.  <<  Covenant,"  (A.  2)  ) :  but  it  must  be  dear  that 
they  ace  meant  to  operate  at  cm  agreemenif  and  net  merely  as  woada  of  ooadip 
tion  or  qua]ifioation,<Com.  Dig.  <<  Covenant,''  (A.  8.) ;  1  RolL  Abr.  518).  An 
then  the  words  in  question  meant  to  be  used  as  words  of  agreement  between  tk 
assignor  and  assignee,  or  words  of  qnalifieatian  to  modify  and  restrain  the  geae* 
rality  4^  the  woi^  whioh  pieoede,  and  to  express  olearly  the  intention  of  the 
assignor,  not  to  assign  an  absolute  term,  b«t  a  term  subjeet  to  all  the  oUiga- 
tions  towards  the  lessor  to  which  it  was  originally  liable?  Te  4et^mine  thii 
we  must  look  at  the  indenture  as  stated  on  the  reoord,  and  observe  in  what  part 
the  words  oecnr.  They  oome  after  the  habendum  and  oonstitnte  part  of  it 
Thoiudi  the  indenture  contains  the  language  of  both  parties,  in  the  panting 
part  we  words  are  those  of  the  grantor,  wnieh  ave  to  he  taken  moat  stroa^y 
against  himself;  and  therafore  it  was  material  for  him  to  qualify  the  ffmi,  ttet 
he  mitfht  not  be  considered  as  oonveying  any  greater  estate  than  he  really 
inten<fed :  this  is  properly  done  in  the  habendum.  The  office  of  the  babendom 
is,  to  limit  the  certainty  of  the  estate.  (Co.  litt.  6,  a.)  <'  It  doth  qualify  thi 
general  intendment  of  the  premises;  and  the  reason  of  this  is,  for  that  it  ia  a 
maxim  of  law  that  every  man's  grant  shaU  be  taken  bv  eonstruotion  of  law 
most  foreible  aninst  himself,''  (Co.  Litt  138,  a;  see  aiso  Hale,  171;  Com. 
Dig.  <<  Fait,"  (J2.  9.)  )  As  these  expressions,  therefore,  ooour  in  that  pait  of 
the  deed  in  whieh  they  ousht  to  be  if  their  object  was  merely  to  qualify  aod 
abridge  the  generalily  of  the  granting  party  it  is  highly  probable  diat  they  were 
intended  to  have  that  effect  only ;  and  some  instances  were  adduced  by  the  eooJoaA 
for  the  plaintiff  in  error,  where  simihur  words  ocourring  in  the  same  part  of  the 
deed  eould  not  possibly  have  any  other  sicnifioation.  For  exam{de,  the  asaiga- 
ment  of  a  lease  by  way  of  mortgage,  and  the  conveyance  of  an  estate,  sabjeot 
to  a  mortgage  or  incumbrance,  to  a  second  mortgagee,  or  to  a  purchaser,  wheieit 
is  impossible  that  these  words  eould  constitate  a  covenant  by  the  mortgagee  to 
pay  tne  rent  in  the  one  ease,  or  by  the  second  mortgagee  or  purchaser  to  payoff 
the  mortgage  or  inoumbrance  in  the  other.  It  mav  be  said,  however,  tha^  ia 
these  instanees,  the  context  and  subject-matter  in  the  instrument  lead  to  tlie 
inference  that  no  covenaht  was  intended  by  these  words ;  but  that,  in  the  pn- 
sent  oase,  no.  sueh  inference  arises ;  and  that  the  same  words  in  different  inatn- 
ments  may  Imve  different  meanings.  This  may  be  true;  bat  it  lies  npon  the 
defendant  in  error  to  show  affirmatively  that  the  words  amount  to  an  agreemepi 
with  him  to  pay  the  rent  and  perform  the  covenants ;  and,  is  there  any  Uiingm 
this  indenture  which  tends  to  prove  that  they  were  meant  to  be  used  in  any  other 
sense  than  that  which  would  naturally  be  attributed  to  them  in  the  place  io 
which  they  occur  ?  On  the  contrary,  if  the  assignor  really  intended  that  tht 
l^wignee  should  covenant  with  him  to  pay  the  rent  and  perform  every  eovenaat 
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daring  the  term,  and  thus  beoome  liable,  not  enly  for  his  own  de&alts,  bat  for 
Uioee  of  all  sabseqnent  assignees,  and  the  assignee  really  intended  also  to  bind 
himself  to  that  extent,  is  it  not  to  be  expected  that  they  would  have  expressed 
themselves  in  distinct  nnambigaous  langaa^e  ?  especiaUy  as  it  is  the  usual 
practice  in  cases  of  this  kind,  where  such  a  liability  is  intended,  for  the  assign^ 
to  enter  into  a  bond  or  express  covenant  of  indemnity  with  the  assignor  against 
the  covenants  in  the  original  lease.  It  is  a  very  just  remark  made  by  the 
counsel  for  the  plainti£f  in  error,  that  it  is  the  duty  of  a  party  who  intends  to 
bind  another  by  a  covenant  in  a  former  formal  instrument,  to  insert  it  in  that 
instrument,  in  distinct  and  intelligible  terms,  by  which  the  party  to  be  bound 
cannot  be  deceived,  and  not  to  call  upon  the  court  to  infer  such  a  covenant  from 
the  words  which  are  at  least  equivocal,  and  which  one  party  may  never  have 
meant  to  use  in  the  sense  acibribed  to  them  by  the  other. 

For  these  reasons,  we  think  that  the  proper  construction  of  this  indenture  is, 
that  these  are  words  of  qualification,  and  not  of  contract ;  and,  if  the  question 
were  entirely  new,  we  should  adopt  that  construction.  We  have,  however,  the 
authority  of  the  Court  of  King's  Bench  in  a  cade  which  is  not  reported,  the 
particulars  of  which  have  been  famished  to  as  by  my  brother  James  Parke, 
who  was  counsel  in  it — Mills  v.  Harris,  Michaelmas  Term,  1820.  It  was  an 
action  of  assumpsit  by  the  assignor  against  the  assignee  of  a  lease,  who  had  ac- 
cepted but  not  executed  the  assignment,  for  not  repaying  to  the  assignor  the 
rent  which  he  had  been  obliged  to  pay  after  the  assignee  had  assigned  over. 
The  deed  contained  similar  words  to  those  in  this  instrument.  Lord  Tenterden 
nonsuited  the  plaintiff  on  the  trial,  at  the  Sittings  before  Michaelmas  Term, 
1820.  On  a  motion  for  a  new  trial,  the  court  confirmed  his  lordship's  decision 
by  refusing  a  rule,  on  the  ground  that  these  were  not  words  of  agreement,  but 
were  merefy  descriptive  of  the  obligations  to  which  the  assignee  would  be  liable 
as  between  him  and  the  lessor.  It  remains  only  to  make  some  observations  on 
the  cases  relied  on  by  the  defendant  in  error.  That  of  Burnett  v.  Lynch  pro- 
ceeds upon  the  ground  that,  during  the  cantinuatkce  of  the  interest  of  the  amgneef 
there  is  a  duty  on  his  part  to  pay  the  rent  and  to  perform  the  eovenants.  Mr. 
Justice  Bayley,  in  ^vmg  jud^ent|  states  that  the  duty  is  commensurate  with 
the  time  daring  which  the  assignee  has  an  interest  in  the  premises.  This  duty 
we  think  would  arise  from  the  mere  relation  between  the  parties;  for,  the  effect 
of  the  assignment  is,  that  the  lessee  becomes  a  surety  to  the  lessor  for  the  as- 
signee, who,  as  between  himself  and  the  lessor,  is  the  principal,  bound  whilst 
he  is  assimee  to  pay  the  rent  and  perform  the  covenants  running  with  the 
estate;  and  the  surety,  after  paying  the  debt  or  discharging  the  obugation  to 
which  he  is  liable,  has  his  remedy  over  against  the  principiu.  And  he  would 
also,  in  all  probability,  have  the  same  remedy  over  against  each  subsequent  as- 
signee, in  respect  of  breaches  committed  dnnng  the  continuance  of  the  interest 
of  each ;  for,  the  lessee  is,  in  effect,  a  surety  for  each  of  them  to  the  lessor.  The 
case  of  Cbancellor  Vi  Poole  was  abo  mentioned,  in  which  Lord  Mansfield  said, 
« that  there  was  a  covenant  by  the  defendant  for  paying  the  rent  in  the  deed- 
poll,  bat  it  was  with  the  leseee."  There,  however,  the  words  of  the  instrument 
were  very  different;  they  were  these — "  the  assignee  paying  the  rent  and  per- 
forming the  covenants,  and  indemnifying  the  lessee  against  the  same ;"  which 
last  wcffds  ware  incapable  of  being  construed  as  qualifying  the  generality  of  the 
granting  part,  and  could  have  na  other  effect  than  an  agreement  on  the  part  of 
the  assiffnee  with  the  assiffnor. 

For  these  reasons,  we  think  that  the  judgment  of  the  Court  of  Oommon  Pleas 
ought  to  be  reversed.  Judgment  reversed. 
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ANONYMOUS.— p.  751. 


In  ejectment  on  a  racant  posBession,  the  affidavit  that  biz  months'  rent  are  in  azrear  zuy 

be  made  hj  a  receiver. 

Mb.  Serjeant  Jone$  moved  for  judgment  against  the  casual  ejector,  m  an 
ejectment  npon  a  vacant  possession.  An  obiection  had  been  taken  by  the  Se- 
condary to  the  affidavit  of  six  months'  rent  being  due  which  was  sworn,  not  bj 
the  lessor  of  the  plaintiff,  but  by  a  receiver  who  had  for  many  years  taken  tlte 
rent.  The  lessor  of  the  plaintiff  resided  in  Yorkshire.  The  premises  vefe 
situate  in  London. 

Lord  Chief  Justice  Tindal.    I  think  the  affidavit  of  the  reoeiver  is  sufficieni 

Gruited. 


PACE  V.  ALEXANDER— p.  789. 
Semble,  that  the  delivery  of  a  letter  to  the  bell-man  is  a  deliveiy  to  the  post-office. 

The  defendant,  at  the  request  of  the  plaintiff,  inclosed  a  £50  bank-note  is  » 
letter  to  be  sent  by  the  poet.  The  letter  never  reached  its  destination.  The 
plaintiff  now  sought  to  recover  the  value  of  the  note.  At  the  trial  it  was  proved 
that  the  letter  containing  the  note  was  delivered  bv  a  clerk  of  the  defendant  to 
the  bellman,  by  whom  it  was  put  into  his  baff.  The  latter  also  proved  that  the 
letter  bags  are  delivered  to  the  postmen,  looked,  at  the  post-office,  and  that  a 
letter  once  put  into  the  bag,  could  not,  by  reason  of  the  construction  of  the 
aperture,  be  abstracted  without  the  aid  of  the  key.  The  jury  found  that  there 
was  no  evidence  of  the  letter  having  ever  reached  the  post-office,  and  aooordinglj 
returned  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  WUdey  in  the  last  term,  obtained  a  rule  nisi  for  a  new  trial,  oo 
the  ground  that  the  verdict  was  against  the  evidence.  He  dted  Warwicke  9. 
Noakesy  Peake's  N.  P.  C.  67;  and  Hawkins  v.  Rutt,  Peake's  N.  P.  C.  186. 
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Mr.  Serieant  Coleridge  now  ahewed  eaose.  When  an  acent  is  desired  to  send 
money  to  his  principal  bv  the  poet,  it  most  be  onderatood  Uiat  the  latter  intend- 
ed it  to  be  remitted  in  the  most  proper  and  secure  manner,  yia.  by  a  post-office 
order.  In  the  present  case  due  diligence  and  cantion  had  not  been  obseryed  in 
the  conveyance  of  the  letter  to  the  post  office.  [Lord  Chief  Justice  Tindal. 
What  degree  of  diligence  wonld  yon  expect  from  a  bailee  of  this  sort :  he  is  not 
a  bfulee  for  hire.  Is  it  not  enoueh  that  he  nsed  the  same  degree  of  caution 
that  he  would  have  employed  in  his  own  case  ?]  The  question  was  one  purely 
for  the  consideration  of  the  jury.  It  was  for  them  to  say  whether  or  not  the 
letter  containing  the  note  had  ever  reached  the  post-office. 

Pxa  Curiam.  The  Court  are  clearly  of  opinion  that  the  yerdict  was  against 
eyidence,  and  therefore  the  rule  must  I>e  maae  absolute. 

Rule  absolute  on  payment  of  costs. 


HUNT  V.  COLSON.— p.  790. 

The  plaintiff  was  employed  by  the  Highgate  archway  company  to  collect  toll  for  them, 
and  lived  in  the  toll-honsei  one  shilling  per  week  being  deducted  from  his  wages  by 
way  of  rent  The  company  having  ceased  to  collect  toll  at  the  particular  spot,  the 
plaintiff  was  dismissed  from  their  employ,  and  received  a  notice  to  leave  the  house, 
which  he  promised  to  do : — ^Held,  that  these  circumstances  did  not  constitute  the  plain- 
tiff a  tenant  of  the  company ;  and  therefore  that  l^e  could  not  maintain  trespass  against 
their  agent  for  pulling  down  the  toll-house. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  cot- 
tage and  destroying  his  furniture.  The  defendant  was  agent  to  the  Highsate 
Archway  Company:  the  plaintiff  was  a  labourer  who  had  been  employed  to 
ooUect  toll  upon  a  oy-road  under  the  management  of  the  company^  for  which 
purpose  he  had  been  put  into  the  cottage  in  question,  and  one  shilling  per  week 
dedvcied/ram  hti  wages  by  way  of  rent.  Subsequently,  the  company,  haying 
ceased  to  collect  toll  at  the  spot  in  question,  had  discharged  the  plaintiff  from 
their  serrice,  and  contracted  to  sell  the  land  upon  which  the  cottage  stood  to 
another  person.  The  plaintiff  accordingly  receiyed  notice  to  quit,  to  which  he 
aasented ;  but  he  afterwards  refused  to  deliyer  up  possession,  whereupon  the 
defendant,  as  agent  of  the  company,  proceeded  to  oemolish  the  cottage ;  which 
was  the  trespass  complained  of.  The  cause  was  tried  before  Lord  Chief  Justice 
IHndal,  at  the  Sittings  at  Westminster  after  the  last  term.  For  the  defendant 
it  was  submitted — ^first,  that,  as  the  plaintiff  had  merely  occupied  the  cottage 
as  the  servant  of  the  company,  he  was  bound  to  quit  when  he  left  their  employ 
— secondly,  that,  eyen  if  ne  could  under  the  circumstances  be  deemed  a  tenant 
to  the  company,  he  was  in  no  condition  to  maintain  the  present  action,  being 
himself  a  trespasser  by  reason  of  the  notices  to  quit  and  oi  his  promises  to  give 
up  the  premises.  His  lordship  was  of  opinion  that  the  deduction  of  one  snil- 
ling  per  week  for  rent  out  of  tne  wages  of  the  plaintiff  constituted  him  a  tenant 
to  the  company.    The  jury  returned  a  yerdict  for  the  plaintiff— <lamages  16/. 

Mr.  Seijeant  WSde,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  that 
this  yerdict  might  be  set  aside  and  a  new  trial  had,  on  the  ground  of  misdirec- 
tion. Ho  cited  Bertie  v,  Beaumont,  16  East,  33 ;  Taunton  v,  Costar,  7  Term 
Bep.  481;  Turner  y.  Meymott,  7  J.  B.  Moore,  574  3  S.  C.  1  Bins.  158;  and 
Butcher  v.  Butcher,  7  Bam.  &  Cress.  399 ;  1  Man.  &  Ryl.  220.  [Mr.  Justice 
Aldebson  referred  to  The  Kinff  v.  Cheshunt,  1  Bam.  &  Aid.  478.  There,  a 
pauper  employed  as  a  labourer  oy  the  Board  of  Ordnance,  haying  preyiously 
occupied  a  house  at  an  annual  rent  of  7/.,  which  was  then  purclused  by  the 
Board,  still  continued  to  reside  in  part  of  the  premises,  at  a  weekly  rent  of  two 
shillings,  which  was  deducted  out  of  his  wages;  and  during  such  last  occupa- 
tion he  sJso  occupied  a  shop  (the  shop  and  house  together  being  of  the  annual 
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Per  Cueiam.    Under  all  the  circamstanoesy^  let  the  50Z.  be  paid  OTer  to  the 
plamti£f,  and^  if  he  proceed  farther  in  the  sait|  it  will  be  at  the  nasard  of  costs. 

Bnle  aooordingly. 


X    STAPLES  V.  PURSER  and  Wife.— p.  800. 

Jadgment  cannot  be  entered  up  against  husband  and  wife  on  a  warrant  of  attorney  giren 
by  the  wife  dum  sola,  without  leave  of  the  Court 

Mb.  Serjeant  Wilde  moved  for  leave  to  enter  up  jadgment  against  husband 
and  wife  npon  an  old  warrant  of  attomej(a)  given  by  the  wife  dum  soU. 

Upon  the  authority  of  the  case  of  Hartfoid  v.  Mattingly,  2  Chit.  Rep.  117; 
(and  see  Anonymous^  Lofft;  829),  the  Conrt  granted  the  rule. 


REYNOLDS  v.  FLOWER  and  MARSDEN.— p.  801. 

The  plainti£f  arrested  the  defendant  for  4002.,  having  previously  obtained  acceptances  for 
3202.,  for  part  of  the  debt,  from  the  defendant's  agents,  to  meet  which  remittances  were 
made  to  the  latter  bj  the  defendant.  Held,  that  the  arrest  for  4002.  was  made  without 
reasonable  or  probable  cause,  and  therefore  that  the  defendant  was  entitled  to  costi 
under  the  43  Geo.  3,  c.  46,  s.  3. 

The  plaintiff  had  been  in  the  habit  of  consigning  goods  to  Messrs.  Flower  i 
Marsden,  the  defendantS|  merchants,  residing  at  Sidney,  in  New  South  Wales. 
Flower  &  Marsden  corresponded  with  the  house* of  Flower  &  Moss,  in  London; 
the  Flowers  were  fiither  and  son.  The  plaintiff  having  consigned  a  quantity  of 
goods  to  Flower  &  Marsden,  and  the  remittances  not  coming  so  speedOy  as  his 
necessities  required,  he  applied  to  Messrs.  Flower  &  Moss,  and  obtained  from 
them  on  aocoant  of  Flower  &  Marsden,  their  acceptances  for  320^.,  which  weie 
duly  honoured,  and  to  meet  which  the  defendants  had  made  remittances  to 
Flower  &  Moss.  The  plaintiff  eventually  became  insolvent,  and  assigned  his 
effects  to  trustees,  (Flower  the  &ther  being  one  of  them,)  for  the  benefit  of  hu 
creditors.  The  trustees  sued  the  defendants  for  the  400/.,  arresting  Flower, 
and  outlawing  Marsden.  The  cause  was  referred.  The  arbitrator,  after  con- 
siderable hesitation  npon  the  facts  presented  to  him,  allowed  the  defendants 
credit  for  the  320/.  obtained  by  the  plaintiff  from  Flower  &  Moss ;  and  also 
deducted  a  sum  of  15/.,  as  to  which  the  plaintiff  failed  to  establish  his  case,  and 
a  further  sum  for  a  debt  due  from  one  of  the  defendants  before  the  partnenhip, 
which  was  included  in  the  plaintiff's  demand ;  and  the  arbitrator  awarded  ^SL 
to  the  plaintiff,  for  which  sum  the  verdict  was  entered. 

Under  these  circumstances,  Mr.  Serjeant  Wilder  on  a  former  day,  obtained  s 
rule  calling  upon  the  plaintiff  to  show  cause  why  he  should  not  pay  the  defen- 
dant Flower  his  costs,  under  the  43  Geo.  3,  c.  46,  s.  3,  on  the  ground  that  he 
had  been  arrested  and  held  to  bail  without  reasonable  or  probable  cause  to  the 
extent  of  400/. 

Mr.  Serjeant  Sttphen  now  showed  cause.  By  the  terms  of  the  reference  the 
costs  were  to  abide  the  event  of  the  award;  this  application,  therefore,  is  io 
direct  violation  of  the  agreement  between  the  parties.  [Lord  Chief  Jostioe 
TiNDAL.  This  is  a  collateral  leeal  event.  The  only  question  is  as  to  whether 
or  not  the  plaintiff  had  reasonable  or  probable  cause  for  causing  the  defendant 

(a)  Judgment  cannot  be  entered  up  on  a  warrant  of  attomej  given  to  the  wife  dun 
sola,  after  her  marriage,  without  leave  of  the  court,  though  the  warrant  of  attorney  be 
less  than  a  year  old.    Metcalfe  v.  Boote,  6  Dowl.  &  Ry.  46. 
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to  be  arrested  and  held  to  special  bail.]  In  Keene  v.  Deeble,  5  Dow.  &  Ryl. 
383,  (S.  G.  3  Bam.  &  Cress.  491,)  the  defendant  haying  been  held  to  bail  for 
38^.,  paid  2L  into  oonrt,  which  the  plaintiff  did  not  take  out ;  but,  before  the 
canse  was  called  on  for  trial,  it  was  agreed  to  refer  the  cause  and  aU  matters  in 
difference  to  an  arbitrator,  with  power  to  him  to  examine  the  parties  on  oath, 
and  call  for  books,  &o.;  the  costs  of  the  cause  to  abide  the  eyent;  and  the 
arbitrator  haying  awarded  only  1^.  19«.  in  addition  to  the  21,  paid  into  courts- 
it  was  held  that  the  defendant  was  not  entitled  to  his  costs  under  the  statute. 
Mr.  Justice  Bajley  said,  (3  Bam.  k  Cress.  498,)  <<  I  think  that  the  mon^ 
vwarded  in  this  case  cannot  be  considered  as  money  recoyered  in  the  action,  it 
was  awarded  upon  a  reference  of  the  action  and  all  matters  in  difference.  The 
parties  might  haye  made  a  special  proyision  for  the  costs,  but  by  the  rule  they 
agreed  that  they  should  abide  the  eyent  of  the  award.''  And  Mr.  Justice 
Littledale  said :  <'  At  the  trial  the  defendant's  eyidence  could  not  haye  been 
receiyed;  before  the  arbitrator  it  was  admissible,  and  mi^ht  positiyely  operate 
to  reduce  the  plaintiff's  damages.  When,  therefore,  parties  by  their  agreement 
take  a  case  out  of  the  ordinary  course  of  inyestigation,  I  think  that  they  take  it 
out  of  the  statute."  [Lord  Chief  Justice  Tindal.  In  that  case  there  was  no 
verdict;  here  there  was:  that  makes  a  material  difference.]  In  Thompson  v. 
Atkinson,  6  Bam.  &  Cress.  193,  the  defendant  was  arrested  for  179^.  At  the 
trial  a  yerdict  was  found  for  the  plaintiff,  subject  to  the  award  of  an  arbitrator, 
to  whom  the  cause  and  all  matters  in  difference  between  the  parties  were  refer- 
red ;  and  the  costs  of  the  cause  were  to  abide  the  eyent  of  the  award.  The 
arbitrator  found  that  at  the  commencement  of  the  suit  there  was  due  from  the 
defendant  to  the  plaintiff  the  sum  of  45/.  10<.,^nd  that  the  plaintiff  had  no  rea- 
sonable or  probable  cause  for  arresting  the  defendant  for  179/.  and  that  the 
defendant,  by  reason  thereof,  was  to  haye  compensation  or  damages  to  the 
amount  of  201.  The  arbitrator  then  ordered  the  yerdict  to  be  finafly  entered 
for  the  plaintiff  for  25Z.  10s.,  the  balance  due  to  him  after  deducting  the  dam- 
ages awarded  to  the  defendant.  The  court  refused  to  allow  the  defendant  costs 
under  the  statute,  inasmuch  as  by  the  terms  of  the  reference  the  costs  were  to 
abide  the  eyent  of  the  award,  and  that  was  in  fayour  of  the  plaintiff.  And  in 
Silyersides  v,  Bowley,  1  J.  B.  Moore,  92,(a)  the  plaintiff  had  holden  the  defendant 
to  bail,  and  a  yerdict  was  taken  for  him  at  the  trial,  subject  to  a  reference  for 
ascertaining  the  amount  of  the  damages,  and  the  arbitrator  awarded  a  less  sum 
than  15/.  Upon  an  application  to  the  court  to  allow  the  defendant  his  costs 
under  the  statute,  it  was  held,  that,  in  order  to  entitle  the  defendant  to  such 
costs,  he  must  show  that  the  arrest  was  yezatious  and  malicious.  [Mr.  Justice 
BosANQUET.  The  more  recent  cases  haye  determined  that  malice  is  not  neces- 
8ary.(&)]  It  appears  here  from  the  hesitation  of  the  arbitrator,  that  it  was  a 
matter  of  doubt  whether  the  deduction  of  the  320/.  should  be  allowed. ,  It  can- 
not therefore  be  said  that  the  arrest  was  altogether  yezatious.  [Lord  Chief 
Justice  Tindal.  The  case  of  a  set-off  comes  within  the  act.  Ashton  v.  Naull, 
Ante,  p.  501.(c)  The  question  is,  whether  the  plaintiff  has  acted  so  unreason- 
ably and  with  such  culpable  negligence  as  to  render  himself  liable  to  the  pen- 
alties imposed  by  the  act. 

Mr.  Serjeant  WUdey  in  support  of  his  rale,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Tindal.    It  appears  from  the  affidayits  ^at,  a  month 

(a)  And  see  Taroer  v.  Prince,  2  Moore  ft  Payne,  305.  Sherwood  v,  Taylor,  3  Moore  ft 
Payne,  641.    Spooner  v.  Danks,  3  Moore  ft  Payne,  701. 

(b)  See  Donlan  v,  Brett,  10  Bam.  ft  Cress.  117.  Forster  v.  Weston,  4  Moore  ft  Payne, 
276. 

(c)  Where  there  have  been  mutual  dealings  between  the  plaintiff  and  defendant,  and 
each  has  a  demand  against  the  other,  and  the  former  arrests  the  latter  for  the  whole 
amount  of  one  side  of  the  account,  with  fall  knowledge  of  at  least  a  part  of  the  defend- 
ant's demand  against  him,  although  the  defendant  has  neglected  or  reflised  to  deliver  his 
account,  the  plaintiif  is  liable  to  costs  under  the  43  Gko.  3,  c.  46,  s.  3. 
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before  the  time  of  the  arrest,  the  defendimts  had  to  the  knowledge  of  the  pkda- 
tiff  remitted  320^.  to  their  agents  here,  who  accepted  bilk  lor  the  phuntiff  upon 
this  precise  fond.  The  pkintiff  therefore  could  have  no  reasonable  or  probable 
cause  for  holding  the  defendants  to  bail  for  that  som.  The  attention  of  tiie 
plaintiff  bein^  specifically  called  to  this  sum  of  320Z.,  he  onght  to  hav9  been 
prepared  to  show  us  that  he  derived  no  benefit  from  the  zemittance.  As  well 
in  a  moral  as  in  a  legal  point  of  view,  I  think  the  defendant  Flow«r  baa  been, 
in  the  words  of  the  act,  held  to  special  bail  for  the  sum  of  400/.  without  reaaoo- 
2Vble  or  probable  cause,  and  therefore  that  he  is  entitled  to  his  oosts. 

Mr.  Justice  Gas£L£E  and  Mr.  Justice  Bosanqubt  concurred. 

Mr.  Justice  Au>£E80N.    The  remittance  of  Flower  &  Moss  moat  for  this 
puipose  be  considered  as  a  remittance  to  the  plaintiff  himaelf. 

Bole  absolute. 


MOORB  V.  THOMAS.— p.  810. 

Where  the  sheriff  has  neglected  to  comply  witii  mle  hr.  of  Ifichaelmaa  term,  3  Will.  4,  hj 
indoning  on  the  writ  of  capias  the  day  of  its  execatioDi  the  party's  remedy  is,  not  bj 
attachment,  but  by  a  rale  wiling  upon  the  sheriff  to  amend  his  retom. 

Mr.  Serjeant  WUde  moved  for  a  rule  nisi  for  an  attachment  against  the 
sheriff  of  Cornwall  for  not  indorsing  on  the  process  the  day  of  the  esmcutioQ 
thereof,  in  pursuance  of  the  rule  of  Michaelmas  tenui  3  Will.  4,  by  which  it  is 
ordered  "  that  the  sheriff  or  other  officer  or  person  to  whom  any  writ  ot  capias 
shall  be  directed^  or  who  shall  have  the  &ecution  and  return  thereof,  shall  within 
six  days  at  the  least  after  the  execution  thereof,  whether  by  service  or  arrest, 
indorse  on  such  writ  the  true  day  of  the  execution  thereof;  and,  in  de&oU 
thereof;  shall  be  liable  in  a  summary  way  to  make  such  compensation  for  any 
damage  that  may  result  from  his  neglect  as  the  Court  or  judge  shall  diiect." 
[Thb  Couet  referred  to  Ridley  v.  Weston,  2  M.  &  Scott,  724,  where  it  was 
held,  that,  where  the  sheriff  has  neglected  to  comply  with  the  rule  in  question, 
the  plaintiff's  remedy  is,  not  by  attachment,  but  by  a  rule  calling  upon  the 
sheriff  to  amend  his  return.]  The  learned  sei^jeant  submitted  that^  the  case  of 
Ridley  v,  Weston  having  arisen  shortly  after  the  passing  of  the  statute  2  Will. 
4,  c.  89,  and  the  making  of  the  rule,  the  Court  misht  not  on  that  ooeasioB  have 
felt  inclined  to  visit  the  sheriff  with  harshness  ',  but  that  no  such  reason  for  a 
lax  construction  of  the  rule  existed  now.  TMr.  Justice  Bosanqust.  The 
penalty  being  given  by  the  rule,  seems  to  exclude  a  motion  like  the  present.] 
The  penalty  mentioned  in  the  rule  is  cumulative  i  the  sheriff  is  always  liable 
to  an  attachment  for  a  breach  of  duty ;  were  it  otherwise,  there  would  be 
nothing  to  induce  the  sheriff  to  adhere  to  the  rule.  If  a  plsdntiff'a  cmly  remedy 
in  such  a  case  as  this  is  by  motion  to  compel  the  sheriff  to  amend  his  retora, 
great  delay  in  all  cases,  and  possible  injury  and  loss  to  the  plainUff  in  manji 
will  be  the  necessary  result 

Lord  Chief  Justice  Tindal.  The  rule  of  Michaelmas  term,  3  Will  4, 
renders  the  sheriff  liable  in  a  summary  way,  to  make  such  compensation  for  any 
damage  that  may  result  firom  hb  neglect  as  the  Court  or  a  judge  shall  order. 
The  Court  or  the  judge  before  whom  the  proceeding  is  had  will  look  at  the 
drcumstances  of  the  case,  and  take  into  consideration  the  injury  the  plaint 
may  have  sustained,  and  assess  the  amount  of  compensation  to  be  paid  by  the 
sheriff  accordingly. 

Rule  nin  in  the  terms  of  the  rule  in  Ridley  v.  We8ton(a) — cause  to  be 
Aown  at  Chambers. 

(a)  Calling  on  the  sheriff  to  ahow  canae  why  he  ahould  not  amend  hia  reton  to  tiie 
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COOMBS  V.  DOD.  p.  817. 


In  the  case  of  a  LondOB  eomniisnoii,  the  Oonii  will  not  enlarge  the  tfane  for  the  render 
of  the  principal  until  after  his  final  examination  before  the  oommlBsionen. 


HENNINO  V.  SAMUEL,  p.  818. 

Semhle  that  the  mle  laid  down  hj  the  Oourts  at  Westminster  as  to  new  triato  where  the 
sum  recoTered  iB  under  202.,  applies  to  causes  tried  in  the  sheriff's  court. 


CXJETIS  V.  CUKTIS.  p.  8X9. 


In  an  action  of  slander  imputing  to  the  plaintiff  that  he  was  the  writer  of  a  scandalous 
letter  reflecting  upon  the  defendant,  the  latter  in  one  of  his  pleas  set  forth  the  letter  and 
justified  the  words  spoken.  The  Court  permitted  the  plaintiff  to  inspect  the  letter  with 
witnesses,  in  order  that  he  might  be  prepared  at  the  trial  to  show  that  it  was  not  in 
bis  hand«writing. 

This  uras  an  action  on  the  case  for  eknder.  The  declaration  diarged  that 
the  defendant  imputed  to  the  plaintiff  that  he  was  the  writer  of  a  oertaia  soaa- 
daloos  letter  refleotinj;  npoa  the  oharaoter  of  the  defendant.  The  latter  pleaded 
the  general  iasaey  and  idso  a  plea  of  jo^ifioation  setting  forth  the  letter,  and 
asserting  that  the  plaintiff  was  the  author. 

Mr.  Seijeant  WUchf  on  a  former  day,  obtained  a  role  nisi  that  the  plaintiff 
might  be  at  liberty  with  certain  witnessess  to  immeet  the  letter  in  anestion  in 
the  hands  of  the  defendant,  in  order  that  he  might  be  prepared  witn  evidence 
to  negative  the  fact  of  its  being  in  his  hand-writing. 

Mr.  Seijeant  Stephen  now  showed  eaase.  The  Court  have  no  jurisdiction 
in  this  case :  they  cannot  compel  the  defendant  to  furnish  evidence  against 
himself.  The  only  case  in  w&ioh  a  party  is  compelled  to  produce  for  the 
inspection  of  his  opponent  a  document  in  his  custody,  is,  where  he  can  be 
considered  as  holding  it  as  trastee.  In  Jessel  v.  MOlingen,  1  M.  &  Scott,  605, 
the  Court  refbsed  to  allow  the  plaintiff  to  inspect  a  document  in  the  hands  of 
the  defendant,  alleged  by  his  (the  defendant  s)  attorney  to  be  signed  by  the 
plaintiff,  and  to  afford  a  perlSsct  defence  to  the  action,  upon  an  i^avit  m  the 
plaintiff,  that,  if  such  document  existed,  and  puroortea  to  be  signed  by  him, 
the  signature  was  a  forsery.  Lord  Chief  Justice  Tindal  there  says :  ^^  inspec- 
tion of  documents  in  the  custody  of  an  adversary,  is  only  permitted  were  they 
are  to  some  extent  the  property  of  both  parties,  as  in  the  case  of  an  agreement 
of  which  there  is  but  one  copy :  there,  the  party  who  holds  it,  holds  it  as 
trustee  for  the  other.  But,  by  the  present  motion,  the  plaintiff  seeks  to  compel 
the  defendant  to  show  the  nature  of  his  defence  to  the  action.^'  [Mr.  Justice 
Aldsbson.  How  can  this  case  differ  from  the  ordinarv  one  of  an  application 
for  leave  to  inspect  a  bill  of  exchangs,  which  we  are  in  the  dailv  habit  of  allow- 
ing T]  In  that  case  the  plaintiff  declares  on  the  bill,  and  the  inspection  is 
sought  in  analog  to  a  profert;  which  is  very  different  from  the  present  case. 
In  Hildyaid  v.  Smith,  8  J.  B.  Moore,  686,  S.  0.  1  Bing.  451,(a)  in  an  action 
on  a  bill  of  exchange,  the  Court  refused  to  compel  the  plaintifF.  to  deposit  it  in 

writ  by  indorsing  thereon  the  tme  day  of  the  execntfon  thereof,  and  why  he  shonld  not 
make  snch  compensation  to  the  plaintiff  as  the  Oonrt  should  direct,  and  why  he  shonld 
not  pay  the  costs  of  the  application, 
(a)  See  Thelfall  v.  Webster,  7  J.  B.  Moore,  669;  S.  C.  1  Bing.  161. 
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the  bands  of  tlie  protbonotary,  for  the  purpose  of  enabling  the  defendant  to 
inspect  it,  in  order  to  ascertain  whether  tne  signature  had  been  forged. 

Mr.  Serjeant  WUde,  in  support  of  his  rule.  The  Court  has  abundant  juift* 
diction  in  the  matter.  All  that  is  required  is,  that  the  plaintiff  may  hsTe  an 
opportunity  of  showing  the  letter  to  his  witnesses,  that  they  may  be  prepared 
to  prove  that  the  handwriting  is  not  hb.  In  Jessel  v.  Millingen  the  agreement 
was  not  upon  the  record :  and  the  main  ground  of  the  decbion  was  that  the 
party  applying  was  not  prepared  to  show  the  existence  of  the  document  Aod 
in  Hildyard  v.  Smith  tne  motion  was  made  before  declaration ;  and  the  Court 
said  they  could  not  interfere  in  that  stage  of  the  proceedings. 
'  Lord  Chief  Justice  Tindal.  Hildyard  v.  Smith  is  quite  forei|;n  from  the 
present  case.  Here,  the  defendant  in  his  plea  sets  up  a  letter  which  he  states 
to  be  in  the  handwriting  of  the  plaintiff;  and  the  latter  seeks  to  inspect  it  so 
that  he  may  be  prepared  with  witnesses  at  the  trial  to  disprove  that  statement 
Good  sense  and  justice  require  that  the  inspection  prayed  should  be  granted; 
otherwise  the  plaintiff  may  be  surprised  at  the  trifu,  and  the  cause  may  conse- 
quently have  to  go  down  again.  In  Jessel  v,  Millingen  the  sole  sround  of  the 
motion  was  an  idle  assertion  made  by  the  defendant's  attorney,  that  he  had  in 
his  possession  a  document  bearing  the  pluntiff 's  signature,  that,  when  prodncei 
would  put  an  end  to  the  cause.  The  existence  of  the  writing  itself  was  not 
made  sufficiently  to  appear:  whereas  here  the  defendant  sets  out  the  letter  in 

Suestion  upon  the  record.  Besides,  the  plaintiff  does  not  even  want  to  know 
tie  contents  of  the  paper  here.  The  rule  must  therefore  be  made  absolute  for 
liberty  to  the  plaintiff  to  inspect  the  letter  in  the  hands  of  the  defendant's  attor- 
ney a  reasonable  time  before  the  trial,  upon  giving  twenty-four  hours'  notice. 

Mr.  Justice  Bosanquet.  I  am  of  the  same  opinion.  Where  forgery  is  sng- 
gested,  an  inspection  of  the  document  is  constantly  allowed. 

Mr.  Justice  Aldxbsok  mentioned  a  case  wherein  Mr.  Justice  Bayley,  at 
the  Assizes  for  Westmoreland,  granted  an  inspection  under  circumstances  pr^ 
oisely  similar  to  the  present  Bule  absolute. 


BRAZIER  V,  BRYANT.— p.  844. 

A  canse  being  referred,  the  arbitrator  in  1825  receiyedfrom  the  plaintiff's  attomej  872.  for 
his  fees  and  expenses.  In  1827,  the  parties  went  before  the  prothonotaij,  when  be 
allowed  onlj  35/.  The  defendant  now,  after  a  lapse  of  eight  years  from  the  time  the 
payment  was  made  (the  attomej  who  paid  the  money  baring  died  in  the  interim,)  ap- 
plied to  the  coart  to  order  the  arbitrator  to  refund  the  difference : — ^Held,that  the  appli- 
cation was  too  late. 

Mr.  Serjeant  Bompou,  on  a  former  day  in  this  term,  obtained  a  rule  calling 
upon  an  arbitrator  to  show  cause  why  he  should  not  pay  over  to  the  plaintiff  a 
sum  of  52^.,  which  it  was  alleged  he  had  been  oyerpaid.  The  circumstances  oat 
of  which  the  motion  arose  were  these :  The  cause  bad  been  referred  in  the  year 
1825;  when  the  arbitrator  received  from  Mr.  Carter,  the  plaintiff's  attomej 
(since  deceased),  87/.  for  his  fees  and  expenses.  In  the  year  1827,  the  parties 
went  before  one  of  the  prothonotaries,  who  allowed  only  35/.  The  present  ap- 
plication sought  to  compel  the  arbitrator  to  refund  the  difference. 

Mr.  Serjeant  Toddy,  contra,  submitted  tliat  the  application  came  too  late, 
more  than  six  years  having  elapsed  (which  would  be  an  answer  to  an  actioD 
brought  to  recover  back  the  money),  and  Mr.  Carter,  who  might  have  explained 
the  transaction,  having  died  in  the  interim. 

Mr.  Serjeant  Bompak  contended  that  the  objection  as  to  the  lapse  of  time 
would  apply  with  at  least  equal  force  in  the  case  of  an  attorney's  bill,  whieh 
the  Court  nevertheless  had  opened  after  an  interval  of  ten  yearB.(a) 

(a)  See  Bz  parte  Shipden,  6  Dow.  k  B7I.  338,  where,  more  than  seyen  years  hann^ 
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Lord  Chief  Jastioe  Tindal.  I  am  of  opinion  that  we  ought  not  to  entertain 
this  motion.  The  transaction  out  of  which  it  arises  took  ph^  in  the  year  1825 
— eight  years  since;  and  no  application  has  been  made  to  the  Conrt  until  the 
present  term,  notwithstanding  the  parties  had  their  attention  called  to  the  mat- 
ter when  they  went  before  the  prothonotarj  in  1827.  Besides^  Mr.  Garter,  who 
coold  probably  have  thrown  some  light  on  the  affidr  (he  having  paid  the  money) 
is  now  dead.  It  seems  to  me,  that,  in  acceding  to  an  application  of  this  sort 
af^r  so  great  a  lapse  of  time,  we  should  be  holcBng  out  premium  dormientibus. 
If  the  arbitrator  has  really  reoeiTed  too  much,  I  am  not  aware  that  he  is  not 
liable  to  an  action.  The  party  may,  therefore,  if  he  please,  take  his  action, 
with  all  its  oonseqnenoes. 

Mr.  Jastioe  Qasksjek.  The  Court  are  not  to  be  understood  as  laying  it  down 
that  the  statute  of  limitations  is  the  guide  in  such  cases :  all  they  mean  to  say 
is,  that  they,  exercise  their  discretion  in  refusing  to  rip  up  stale  transactions;  by 
analogy  to  cases  on  annuities. 

Mr.  Justioe  Bosanquet  concurred. 

Mr.  Jnatioe  Aij)ER80N.  This  is  an  application  to  the  discretion  of  the  Court, 
tad  I  do  not  think  it  would  be  a  sound  exercise  of  our  discretion  to  interfere. 
How  can  we  infer  anythinff  improper  in  the  conduct  of  the  arbitrator,  when  the 
parties  have  slept  so  longr  The  motion  beinff  delayed  until  after  the  death  of 
Carter,  indaoes  some  suspicion;  and  I  think  the  Court  would  not  do  its  duty  to 
its  officers  if  it  did  not  protect  them  under  such  circumstances. 

Rule  discharged,  with  costs. 


BEX  V.  The  Sheriff  of  ESSEX,  in  a  Cause  of  LEVY  v.  PAINE,    p.  870. 

A  defendant  airested  upon  an  aliaa  capias  mnst  pat  in  bail  in  the  coontjr  wherein  he  is 

arrested. 


Thx  Judges  who  sat  in  the  Court  of  Common  Pleas  during  the  foregoing  term 
were 

Lord  Chief  Justice  Tindal,  Mr.  Justice  Gasslee,  Mr.  Justice  Bosanqust, 
Mr.  Justice  Aldersoit. 

elapsed  after  the  settlement  of  transactions  between  an  attorney  and  his  client,  the  conrt 
refused  to  interfere  to  have  them  re-opened,  in  the  absence  of  any  suggestion  of  fraud  or 
misconduct. 
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ABMSTBONa  v.  LEWIS  and  Others.— p.  1. 

[In  Error.] 

A  contract  made  between  two  or  more  persons  to  enter  into  a  partnership  in  contrayen- 
tion  of  the  law,  is  Toid,  and  confers  no  rights  upon  either  partj. 

A.  and  B.  carried  on  the  business  of  a  pawnbroker  in  partnership  under  a  deed.  The 
business  was  conducted  solelj  by  A.,  and  his  name  alone  appeared  oyer  the  shop-door 
and  upon  the  printed  tickets  and  duplicates  used  bj  persons  in  that  trade,  and  the 
license  contained  the  name  of  A.  onlj : — Semble/that,  although  the  parties  might  br 
this  contract  have  rendered  themselves  liable  to  penalties  imposed  by  the  statute  39  h 
40  Geo.  3,  c.  99,  yet,  that,  there  being  no  actual  agreement  for  an  infraction  of  the  law, 
the  contract  was  not  void. 

Where  exceptions  are  not  properly  taken — as,  where  they  appear  upon  the  record  before 
the  finding  of  the  jury->4he  court  of  error  cannot  give  judgment  thereon. 

Tms  waa  an  iame  directed  by  bis  Honor,  the  Master  of  the  Bolls.  The  issae 
stated  that  one  Bobert  Armstrong,  now  deceased,  in  his  lifetime,  and  at  the  time 
of  his  death,  and  before  the  disooorse  thereinafter  mentioned,  nsed,  exercised, 
and  carried  on  the  business  or  concern  of  a  pawnbroker,  to  wit,  &c. ;  that,  before 
the  makinffof  the  promise  of  the  defendant  thereinafter  next  mentioned,  to  wit, 
on  &c.,  in  &o.,  a  certain  discourse  was  had  and  moved  by  and  between  the  plain- 
tifis  and  the  defendant,  wherein  the  following  questions  then  and  there  arose, 
vis.  first,  whether,  at  the  death  of  Bobert  Annstrouff,  Samuel  Shepheard  Warner 
was  legally  to  be  considered  as  a  partner  of  the  said  Bobert  Armstrong,  and  en- 
titled to  receive  payment  at  the  rate  of  10^.  per  cent,  upon  the  capital  advanced 
by  him  out  of  the  profits  or  efiects  of  the  concern ;  and  secondly,  if  he  was  to  be 
considered  as  such  partner  and  entitled  to  receive  payment  as  aforesaid,  then, 
whether  he  was  entitled  to  receive  such  payment  on  a  sum  of  4,8002. :  and,  in 
that  discourse,  the  plaintifiB  then  and  there  asserted,  &c.  &c.,  concluding  in  the 
usual  term. 

The  issue  came  on  for  trial  before  Lord  Chief  Baron  Lyndhurst  at  the  Sit- 
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in^  at  Westminster  in  Hilary  term,  1882.  The  plaintifi'  oooiiBel,  to  miia- 
tain  the  issnes  on  their  part,  proved  Uiat  Bobert  Armstrong  had  carried  on  tiie 
business  of  a  pawnbroker,  in  Baldwin's  Gardens,  Leather  Lane,  Holborn,  fat 
several  years  before  the  making  of  the  deed  hereinafter  next  mentioned,  and  o(»> 
tinned  to  carry  on  snoh  business  at  the  same  place,  in  hu  own  wole  namtj  imtil 
the  time  of  his  death,  which  happened  in  the  month  of  Angnst,  1819 :  and  the 
plaintiffii  claimed,  that,  whilst  Armstrong  so  carried  on  his  said  bomness  in  hu 
own  name,  he  the  said  S.  S.  Warner  was  a  dormant  and  secret  partner ;  and,  to 
support  such  claim,  they  gave  In  evidence  a  certain  deed,  purporting  to  be  a 
deed  of  co-partnership,  dated  the  24th  of  June,  1810,  between  the  said  8.  8. 
Warner,  deceased,  ana  the  said  B.  Armstrong,  deceased;  of  which  the  following 
is  a  copy  :•«— 

<<  This  indenture  made  this  24tk  June,  1810,  between  Samuel  Shepheaid 
Warner,  of  King  Street,  in  the  parish  of  St.  G^eorge,  Bloomsbury,  in  the  oouitj 
of  Middlesex,  d^er,  of  the  one  part^aad  Bob^t  Armstronff,  of  Baldwin's  6«^ 
dens,  in  the  parish  of  St.  Andrew,  Holborn,  and  eoimty  afwesaid,  pawnbroker, 
of  the  other  part :  Whereas  the  said  S.  S.  Warner  and  K  Armstrong  have  oqd- 
sented  and  agreed  to  become  co-partners  and  joint  traders  in  the  trade  or  bunnefls 
of  a  pawnbroker,  which  the  sfdd  Bobert  Armstrong  now  carries  on  in  Baldwin's 
Garden's  aforesaid :  Now  this  indenture  witnesseth  that  the  said  S.  S.  Waner 
and  B.  Armstrong,  for  and  in  consideration  of  the  good  opinion  they  have  and 
entertain  for  each  other,  and  also  in  consideration  of  the  sum  of  2,000/1  of  lawM 
money  of  Great  Britain,  advanced  by  the  said  S.  S.  Warner  to  the  sud  B.  Arm- 
strong, the  receipt  whereof  he  the  add  B.  Armstrong  doth  hereby  acknowledge, 
have  concluded  and  agreed,  and  bv  these  presents  do  mutually  covenant,  pro- 
mise, and  affree  to  and  with  each  other,  to  be  and  continue  co-partners  and  joint 
traders  in  the  trade  or  business  of  a  pawnbroker^  and  all  tmngs  appertaining 
thereto,  for  and  during  tlie  term  of  fourteen  years,  to  commence  from  the  day 
of  the  date  hereof;  determinable,  nevertheless,  as  hereinafter  mentioned:  and 
the  same  joint  trade  or  business  10  to  be  managed  and  carried  on  in  Baldwin's 
Gardens  i^oresaid,  in  the  house  wherein  the  said  B.  Armstrong  now  carriee 
on  the  said  trade  or  business  of  a  pawnbroker,  or  in  any  other  pkoe  or  places 
that  the  said  j^ies  hereto  may  think  it  prudent  or  advisable  for  thai  pur- 
pose. And  it  as  hereby  further  agreed  by  and  between  the  said  parties  hereto, 
that  they  shall  and  will,  during  the  term  and  continuance  of  this  co-part- 
Berahip,  keep  such  and  so  many  books  of  account  as  shall  be  proper  and 
necessary  for  carrying  on  the  said  business;  wherein  from  time  to  time  sbaU 
be  fklrly  entered  exact  and  true  accounte  of  all  their  loans,  buying^  selUngs, 
receipts,  and  pymentSi  with  the  drcuniataaoea  of  the  dates,  aaais,  and  parties, 
and  of  all  theur  other  tiansaetions  relating  to  t^  said  trade  or  bumness;  which 
said  book  or  books  shall  remain  and  be  kept  by  the  said  B.  Armstrong  in  soeh 
safe  and  convenient  place  and  in  sach  manner  that  the  said  S.  S.  Warner  diall 
at  all  times  have  firee  liber^  to  inspect  and  examine  the  same  and  take  copes 
or  extracts  thereof!  And  it  is  hereby  mutually  agreed  by  and  between  the 
said  parties  hereto  that  the  said  trade  or  bwinesB  of  a  pawnbroker  shall  he 
candueted  and  carried  en  by  the  said  B.  Armstrong,  who  lAall  be  at  fibertv  to 
employ  and  engage  neh  jonmeymen,  servants,  or  apprentices  as  to  him  snail 
seem  necessary  and  expedient  for  eondocting  and  carrylnff  on  the  said  trade 
or  business  of  a  pawnbroker:  And  it  is  farther  agreed  that  the  said  parties 
her^  shall  once  in  every  three  months  examine  their  books  of  accounts,  and 
join  in  making  up  the  same^  and  balance,  adjust,  and  settle  the  same  accord- 
ingly; the  first  examination  and  adjustment  to  take  place  on  Michaelmas-dsj 
next  enauinff  the  date  thereof;  at  which  time  the  said  8.  8.  Waner  shall  re> 
ceive  and  take  the  son  of  50£  out  of  the  said  co-partnership  concern  as  and 
for  his  share  and  proportion  of  tha  jwofits  arising  theref^rom ;  and  the  like  som 
of  50^.  at  every  subsequent  adjustment  and  settlement,  which  is  hereby  matQ- 
ally  agreed  shall  take  place  quarterly  and  every  quarter  during  the  eontiniiattoe 
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of  the  oopartnenhip :  And  it  is  hereby  fiirUier  muttuilly  agroed,  that,  in  case 
either  of  the  parties  hereto  shall  be  minded  and  desirous  of  patting  an  end  to 
aad  detenninidtf  this  co-partnership  at  the  end  of  the  first  three,  seven,  or  ten 
yeaca  of  the  said  term  of  fourteen  years,  and  shall  rive  twelve  calender  months' 
notice  or  warning  in  writing  to  the  other  of  such  his  mind  and  intention,  that 
then  and  in  such  case  diis  copartnership  shall  case  and  determine  as  if  the 
whole  term  of  fraffteen  years  had  been  suffered  to  run  out  and  ezp(re;  any 
thing,  herein  contained  to  the  contrary  in  any  wise  notwithstanding :  And  fur- 
ther, that,  at  the  dissolution  of  the  said  co-partnership  as  aforesaid,  the  said  S. 
S.  Warner  shall  be  at  liberty  to  draw  out  of  the  said  co-partnen^ip  concern  the 
said  sum  of  2,060^  so  advanced  by  him  at  the  time  of  the  execution  of  these 
presents :  And  it  is  farther  agreed  by  imd  between  the  said  parties  hereto,  that, 
diuii^  the  oontinuaaoe  of  the  said  co-partnership,  it  shall  not  be  lawful  for  the 
said  K.  Armatrong  to  dascount  any  promissory  note  or  bill  of  exchange  without 
the  Boenae  and  consent  of  the  said  8.  8.  Warner  first  had  and  obtained ;  and, 
in  case  the  said  K.  Annstrong  shall,  without  such  license  and  consent,  discount 
any  note  or  faill^  he  shall  forfeit  and  pay  to  the  said  8.  8.  Warner,  100^.  for 
every  such  note  or  bill  so  discounted:  and  lastly  it  is  agreed  by  and  between 
the  parties  hereto,  that  in  case  the  said  8.  8.  Warner  shau  at  any  time  during 
the  continuance  of  this  c(^>artnership  advance  a  sum  of  mon^  equal  to  that 
which  the  said  R.  Armstrong  may  at  that  time  have  engaged  m  the  said  trade 
or  business  of  a  pawnbroker,  that  then  and  in  such  casebe  the  said  8.  8.  War- 
ner shall  be  entiUed  unto  and  receive  an  equal  share  and  proportion  of  the  pro- 
fits arising  therefrom,  after  deducting  such  a  sum  yearly  as  an  allowance  to  the 
said  R.  iomstrong  for  his  trouble  in  the  management  and  conducting  the  said 
tnde  or  business  as  any  two  persons  in  the  trade  may  think  ssa  adequate  com- 
pensation for  such  management.    la  witness,  &c/^ 

Upon  the  back  of  the  deed  were  indorsed,  in  the  hand-writing  of  R.  Arm- 
strong, various  sums  of  money  recdved  by  him  8.  8.  Warner,  in  the  whole 
amounting  to  4,800^ 

The  net  annual  profits  of  the  business  was  supposed  to  be  at  the  rate  of  about 
12}  per  cent.  In  the  summer  of  1812,  Robert  Armstrong  told  J.  O.  Harri- 
son, a  witness  examined  on  the  part  of  the  phdntiff,  that  he  and  8.  8.  Warner 
had  a  deed  of  partnership,  and  that  Warner  was  a  sleeping  or  private  partner, 
and  that  his  share  of  the  profits  was  consolidated  at  the  rate  of  10^.  per  cent, 
aocordiuff  to  the  advances  ne  had  made;  that  no  accounts  were  ever  made  out  or 
examined  or  adjusted  as  declared  by  the  said  deed ;  and  that  the  said  R.  Arm- 
stnmff,  after  the  making  of  such  deed  down  to  the  time  of  his  death  did  not 
pay  the  said  8.  8.  Warner,  at  the  rate  of  50^.  eveiy  three  months,  but  paid 
him  at  the  rate  of  10^  per  cent,  per  annum  on  the  varions  sums  advancea  by 
him  to  the  said  R.  Armstrong,  and  which  said  payments  were  ent^ed  in  the 
books  of  the  said  R.  Armstrong  from  time  to  time,  thus: — ''  Paid  Mr.  Warner 
interest,  Slo."  mentioning  the  amount  in  each  entry. 

Robert  Annstrong  afterwards  died  intestate ',  and  after  his  death,  vis.  in  or 
about  the  month  of  Februaiy,  1820,  administration  of  the  estate  and  effects 
was  granted  to  Mrs.  Betty  Armstrong,  his  widow,  and  the  'said  defendant. 
Mrs.  Armstoong  afterwards  passed  her  account  of  the  estate  and  effects  of  her 
late  husband  at  the  Legacy  Office ;  and  such  account  was  made  out  by  Mr. 
Walls  (a  witness  examined  on  the  part  of  the  plaintifiis,  and  the  attorney  for  8. 
S.  Warner  at  the  time  of  the  administration  gtanted,  and  up  to  the  time  of  his 
death,  and  also  attorney  for  the  plaintiff,)  from  documents  nimished  bv  the  de- 
fendimt  to  him  for  that  purpose.  He  also  prepared  an  affidavit  veri^ing  the 
truth  of  such  account,  and  which  affidavit  was  duly  sworn  by  the  said  Setty 
Armstrong :  and  the  account,  affidavit,  and  deed  of  partnership,  were  also  pro- 
duced at  the  said  office  for  the  inspection  of  the  comptroller  of  tne  le^v  duties. 
In  this  affidavit,  the  effects  of  the  deceased  were  sworn  to  be  under  200/.  The 
iaventoty  annexed  stated  the  amount  of  assets  to  be  8;090/.  lOs. ;  and  tbft 
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debts  owing  at  the  time  of  Annstroiig's  death  (indading  the  4,300?.  adTanoed 
by  Warner)  to  be  7,926/.  18«.  2d. 

On  the  part  of  the  defendant,  the  evidence  was  to  the  following  effect :— In 
the  year  1810,  and  everjr  sncceeding  year  down  to  the  death  of  Annatrong,  an 
annual  Uoense  for  carrying  on  the  said  business  of  a  pawnbroker  at  Baldwin's 
(jardens  aforesaid,  was  taken  and  made  ont  in  the  name  of  Robert  Armstronr 
only ;  and  he  conducted  and  managed  the  business.  Warner  never  was  licensed 
to  carry  on  the  business  of  a  pawnbroker  either  separately  or  jointly  with  Arm- 
strong ;  and  during  all  that  period  the  name  of  Robert  Armstronff  alone  was 
painted  and  appeued  over  the  door  of  the  premises  at  Baldwin^  Gardens, 
where  the  business  was  so  carried  on,  and  the  name  of  Warner  was  never  in- 
serted or  used  in  any  of  the  duplicate  tickets,  notes,  or  memoranda  given  oat 
by  Armstrong  and  his  shopmen  and  servants  upon  the  receiving  of  pledges  of 
goods  from  customers;  but,  from  the  date  of  the  deed  of  the  24th  June,  1810, 
to  the  time  of  the  death  of  Armstrong,  the  name  of  Armstong  alone  waa  in- 
serted and  used  in  such  duplicate  tickets,  notes,  or  memoranda,  and  during  all 
that  time  Warner  never  ostensibly  acted  in  the  conduct  or  management  of  the 
business,  nor  was  he  ever  known  either  by  the  shopmen  or  servants  assisting  in 
the  business,  or  by  any  person  or  persons  dealing  or  coming  to  the  shop  on 
business,  to  be  a  partner  therein  with  Armstrong;  and  no  other  person  was 
known  to  them  as  tne  master  or  proprietor  of  the  concern  but  Armstrong. 

It  is  customary  for  pawnbrokers  every  year  to  take  an  accoonnt  of  the  stock 
of  goods  and  pledges  being  upon  their  premises,  and  for  that  purpose  to  call  to 
their  assistance  pawnbrokers  and  others,  tuchpenam  not  being  tnieresUd  in  ^ 
particular  UocJe  to  he  taken.  From  the  time  of  making  the  deed  of  the  24th 
June  1810,  until  the  death  of  Armstrong,  an  account  of  the  stock  of  goods 
and  pledges  on  the  premises  at  Baldwin  s  Gardens  were  the  business  was  car- 
ried on,  was  taken  once  in  every  year,  by  pawnbrokers  and  others,  in  difierent 
books,  as  the  stock  of  Armstrong  only.  Warner  himself  occasionally  assbted 
in  taking  such  stock ;  and  in  the  years  1811  and  1812  respectively,  he  signed 
memoranda  in  the  following  form  :— 

<<  The  above  sum  formed  part  of  the  stock  of  Mr.  Armstrong  as  taken  by  ns 
this  30th  day  of  June,  1811. 

(Signed)  S.  S.  Warner, 

W.  G.  Perryman." 

On  or  about  the  28th  April,  1819,  Armstrong  made  and  executed  a  deed, 
whereby,  after  reciting  a  lease  to  him  of  the  premises  at  which  the  business  was 
carried  on,  and  that  he  was  possessed  of  certain  stock  in  trade  and  pledges  and 
other  property,  he  assigned  the  same  to  T.  Wood  and  S.  8.  Warner  upon  ce^ 
tain  trusts — among  others, ''  Upon  trust  to  permit  and  suffer  Betty  Armstrong, 
the  wife  of  the  said  R.  Armstrong,  to  take  and  have  the  possession  of  the  said 
premises,  stock  in  trade,  pledges,  debts,  shares,  ready  money,  and  securities  for 
money,  and  all  other  property  that  the  said  R.  Armstrong  might  be  possessed 
of,  interested  in,  or  entitled  unto  at  the  time  of  his  decease,  to  carry  on  in  her 
ovm  name  the  said  trade  and  business  that  the  said  R.  Armstrong  then  carried 
on  or  should  at  the  time  of  his  death  carry  on  in  his  said  shop  and  premises, 
during  the  continuance  of  the  said  lease,  and  so  long  as  she  should  be  and  con- 
tinue the  widow  of  the  said  R.  Armstrong,  and  to  receive  and  take  the  profits 
of  the  said  business  for  the  support  and  maintenance  of  herself  and  such  of  the 
children  of  the  said  R.  Armstrong,  whether  sons  or  daughters  under  the  age  of 
twenty-one  years,  as  may  continue  to  live  with  her  and  be  subject  to  her  direc- 
tions, &c." 

About  a  month  after  the  death  of  Armstrong,  the  stock  was  taked  by  varioos 
persons,  when  Warner  and  Wood  were  present,  but  declined  to  act  in  such  stock 
taking,  givins  for  a  reason  that  they  were  interested  in  such  stock  as  trustees ; 
referring  to  the  deed  of  trust. 

Armstrong  kept  cash  at  Messrs.  Nixon  &  Go.'s,  bankers,  during  the  time  he 


1]  4  Moore  &  Soott.  543 

carried  od  buflineas  at  Baldwin's  Oardena ;  and,  after  his  death,  Warner  aa  snoh 
trastee,  on  the  let  February,  1820,  reodved  11<.  9d.  from  the  said  bankers, 
being  the  balance  due  to  the  estate  of  Armstrong.  Mrs.  Armstrong  possessed 
herself  of  all  the  stook  of  goods  and  pledges  then  on  the  premises  at  Baldwin's 
Gardens.  Administration  with  the  said  deed  or  will  of  the  28th  April,  1819, 
annexed,  was  granted  to  her  in  the  month  of  February,  1880 ;  and  Warner  and 
his  attorney,  Mr.  Walls,  were  her  sureties  on  that  occasion.  The  business  was 
oarried  on  m  her  name  alone,  and  she  had  her  name  only  over  the  door  of  the 
house  of  business.  Warner  never  took  possession  of  any  part  of  the  stock  of 
fpoda  or  pledges  on  the  premises  or  place  of  business ;  nor  did  he  ever  act  or 
mterfere  in  Uie  management  or  conduct  of  the  business,  or  assume  any  pro- 
prietorship oyer  the  same  or  the  stook  after  administration  had  been  so  granted, 
though  he  assisted  on  some  future  occasions  in  taking  stock  in  the  same  man- 
ner as  he  had  done  in  the  lifetime  of  Armstrong,  and  in  signing  such  stook 
taking  as  the  property  of  the  defendant  only. 

Some  years  after  the  death  of  Bobert  Armstronff,  Warner  made  his  will, 
dated  the  80th  April,  1827,  in  which  he  made  the  foUowing  recital : — 

"  Whereas  Betty  Armstrong,  widow  and  relict  of  Robert  Armstrong,  of  Bald- 
win's Oarden's  Gray's  Inn  Lane,  in  the  county  of  Middlesex,  is  and  stands 
justly  and  truly  indebted  to  me  in  the  sum  of  7,000^.  and  upwards,  for  principal 
money  and  interest,  the  principal  whereof  has  been  from  time  to  time  advanced 
by  me  to  her  for  the  purpose  of  enabling  her  to  carry  on  the  business  of  a  pavm- 
broker;  and  inasmuch  as  I  am  apprehensive  that  the  immediate  calling  in  of  so 
larffe  a  sum  of  money  all  together  at  my  decease  would  be  very  injurious  to  her 
in  lier  aforesaid  business ;  it  is  therefore  my  earnest  wish,  and  my  will  and 
desire,  and  I  declare,  order,  and  direct  that  my  said  trustees  and  executors  for 
the  time  being  do  and  shall,  within  three  months  next  after  my  decease,  adjust 
and  balance  my  account  with  the  said  Betty  Armstrong,  and  thereujpon  with 
her  take  an  .account  of  the  stock  then  being  on  the  premises  of  the  said  Bettv 
Armstrong,  and  do  firom  time  to  time  continue  to  take  an  account  of  such  stock 
when  and  so  often  as  they  may  deem  it  necessary,  and,  if  satisfied,  on  such 
stock  taking,  that  there  is  and  continues  a  good  and  sufficient  security  for  the 
sum  or  balance  due,  do  and  shall  allow  the  said  sum  of  7,000/.,  or  such  other 
sum  as  may  be  found  due  at  the  time  of  my  decease,  to  remain  at  interest  at 
fiveper  cent,  per  annum." 

Whereupon  the  counsel  for  the  defendant  insisted, — first,  that,  upon  the 
several  matters  so  produced  and  given  in  evidence  as  aforesaid,  Warner,  at  the 
death  of  Armstrong,  could  not  le^ly  be  considered  as  a  partner  of  Armstrons, 
or  entitled  to  receive  payment  at  the  rate  of  10/.  per  cent,  on  the  capital  ad- 
vanced by  him,  out  of  the  profits  or  effects  of  the  concern — secondly,  that,  as 
such  partner,  he  was  not  entitled  to  receive  such  payment  on  the  said  sum  of 
4,300/.  because,  upon  the  several  matters  so  produced  and  given  in  evidence  as 
aforesaid,  no  leffal  contract  of  partnership  had  been  proved  in  relation  to  the 
trade  of  a  pawnbroker  carried  on  by  Armstrong;  and  that  Warner  could  not  by 
law  claim  an  interest  as  a  partner  in  such  trade  carried  on  in  the  manner  as 
shown  by  the  evidence  in  the  cause  and  above  set  forth. 

I  was  further  insisted  by  the  defendant's  oounsel,  that  a  contract  of  partner- 
ship to  be  carried  on  in  contravention  of  the  statutes  relating  to  pawnbrokers, 
particularly  the  statutes  1  Jao.  1,  c.  21,-25  Geo.  8,  c.  48,— and  89  &  40  Geo. 
3y  0.  99,^-and  the  stamp  act  relating  to  licenses,  could  not  be  a  legal  partner- 
ship ;  and  the  plaintiffs  claiming  upon  the  ground  that  a  secret  partnership  ex- 
isted between  Warner  and  Armstrong  in  respect  of  the  said  trade  of  a  pawn- 
broker, carried  on  by  and  in  the  name  of  Armstrong  alone  under  the  circum- 
stances stated  in  the  evidence,  such  partnership  was  in  contravention  of  the 
statutes  referred  to,  and  wholly  unlawful;  that  Warner  could  not,  under  such 
contract  of  partnerahip,  be  legally  a  partner ;  and  that  a  contract  between  two 
persons  to  carry  on  the  trade  of  a  pawnbroker  in  the  name  of  one  of  such  per- 
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flonB)  under  a  lioease  in  the  name  of  one  only,  and  wiA  the  name  of  thut  one 
alone  bemg  painted  oret  the  door,  all  the  transaotions  in  relation  to  the  trade 
to  be  eaitied  on  in  the  name  of  snch  one  person,  tras  ^  fflegd  aaid  Yoid  cod- 
traet;  and  oontrarv  to  law.  Therefore,  it  mus  insiflted,  that,  npon  these  seteral 
grounds,  the  Lord  Ohief  Bi^ron  ought  to  direet  the  jui^  aoootding^y. 

Hifi  lordship  told  the  jtUT  that  the  eeveral  acta  of  parfiament  cited,  £d  not 
in  point  of  law  ftimish  any  impediment  to  the  plaintiff's  reeoveiing  a  ver£et  on 
the  several  issues ;  and  he  ftirtJier  stated  that  a  person  mi]^t  as  a  piurhier,  and 
a  aeeret  partner,  and  suhfjeot  as  such  to  the  liabilities  of  a  partner,  teeeite  mora 
than  five  per  cent,  for  money  adranoed  by  him  to  the  concern.  And  after 
referring  the  junr  to  the  testimony  of  Harrison,  told  them  th)at  such  eridenoe, 
if  they  believed  it,  was  material  in  fiivour  of  the  phiinlaffii ;  for,  aiseording  to 
the  witness,  Mr.  Armstrong  had  stated  on  two  occasionB  to  him  tiiat  Warner 
was  a  sleeping  or  private  putner,  and  that  his  share  of  the  profits  was  filed  at 
at  a  certain  rate  according  to  his  advances.  His  lordsfain  afterWarda  difectoi 
the  attention  of  the  jut^  to  a  point  insisted  on  by  tlie  defendant's  counsel,  vii. 
that  Warner  was  never  kMvm  to  be  a  partner;  this,  he  said,  appeared  to  him 
to  be  an  inetmolusive  fiiet;  for,  according  to  tiie  stipulations  in  the  deed,  the 
business  was  to  be  carried  on  by  Arms^ng,  and  the  servants  were  to  be  Iiired 
by  him,  and  they  were  to  be  his  servants.  Possibly,  said  his  lordship,  Mr. 
Armstrong  might  not  wish  it  to  be  known  that  he  had  a  secret  partner  wm)  had 
advanced  money  in  the  trade;  and  a  person  who  embai^ka  money  in  a  conceni 
may  also  be  desirous  that  the  circumstance  should  not  be  known;  that,  how- 
ever, will  not  make  him  the  less  a  partner. 

The  defendant's  counsel  thereupon  excepted  to  thedirection  of  the  Lord  Chief 
Baron. 

His  lordship  having  summed  up  to  the  jury,  observed,  that,  as  these  were 
issues  from  a  court  of  equity,  it  might  be  convenient  that  they  should  give  their 
opinion  upon  the  difierent  points  separately;  and  he  left  it  to  them  to  say— ^^rst, 
whether,  at  the  death  of  Armstrong,  Warner  was  legally  to  be  considered  as  a 
partner  of  Armstrong-— secondly,  whether  Warner  was  entitled  to  receive  pay- 
ment at  the  rate  of  10?.  per  cent,  on  the  capital  advanced  by  him — ^thirdly, 
whether  Warner  was  entitled  to  receive  suchpayment  out  of  the  profits  or  effects 
oi  the  concern — ^fourthly,  whether  or  not  Warner  was  entitled  to  receive  snch 
pigment  on  the  sum  of  4,300?.  The  jury  answered  all  these  questions  in  the 
affirmative,  and  thereupon  returned  a  verdict  for  the  plaintilts  on  both  the 
issues. 

The  exceptions  now  came  on  for  argument. 

Mr.  Serjeant  Wilde,  (Mr.  Serjeant  ^omp<u,  and  Mr.  Obm^  were  with  him,) 
for  the  plaintiff  in  error.— The  question  to  be  considered  is,  whether  a  1^ 
partnership  subsisted  between  Armstrong  and  Warner,  or  whether  the  deed  of 
partnership  recited  in  the  bill  of  exceptions  was  a  mere  design  to  cover  an  ura- 
rious  contract;  and,  in  order  to  disclose  what  was  the  real  nature  of  the  contract, 
recourse  must  be  had  to  the  terms  of  the  deed  and  to  the  conduct  of  the  parties. 
The  stipulations  contained  in  the  deed  are  not  such  as  would  appear  in  the  case 
of  a  bona  fide  partnership.  The  conduct  of  the  parties  in  reference  to  the  dlti- 
sion  of  profits,  the  deed  of  assignment  set  forth  in  the  bill  of  exceptions,  and 
the  will  of  Warner,  are  alike  inconsistent  with  a  partnership  between  them. 

The  business  of  a  pawnbroker  has  flrom  an  eariy  period  been  thought  by  the 
legislature  to  require  special  provisions  for  its  regulation.  Thus,  the  1  Jao.  1, 
c.  21,  recites  the  great  increase  of  late  in  the  members  of  that  tiade,  the  abases 
that  had  consequently  grown  up  therein,  and  the  fiicility  given  by  them  to  the 
utterance  of  stolen  goods;  and  then  proceeds  to  make  certain  enactments  for 
remedy  of  these  and  other  abuses.  Further  provision  for  the  same  purpose  was 
made  by  the  3  Geo.  2,  c.  24.  By  the  25  Oeo.  3,  c.  48,  persons  exercising  the 
trade  of  pawnbrokers  were  required  annually  to' take  out  a  license  for  that  p1l^ 
psse.    The  8d  section  of  that  act  contained  a  general  prohibition  against  carry^ 
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ing  on  the  trade  ezoept  under  a  license;  and  the  8th  section  provided  that  per- 
sons in  partnership,  carrying  on  the  trade  of  a  pawnbroker,  should  not  be 
required  to  take  out  more  than  one  license  annually  for  carrying  on  trade  in 
one  house  or  shop.  Then  came  the  36  Geo.  3,  c.  87,  which  was  followed  by 
the  39  &  40  Geo.  3,  c.  99,  (the  act  now  in  force  for  the  regulation  of  the  trade. 
By  the  6th  section  of  that  statute,  the  pawnbroker  is  required  to  give  to  the 
party  pledging  goods  with  him  a  note  in  writing,  describing  the  things  pawned, 
upon  which  note  are  to  be  written  or  printed  the  name  and  place  o/cAode  of  the 
pawnbroker  giving  the  same.  The  11th  section  prohibits  the  buying  or  taking 
m  pledge  of  unfinished  goods,  or  linen  or  apparel  entmsted  to  others  to  wash  or 
mend,  and  imposes  for  such  offence  a  penalty  of  double  the  sum  lent  and  the 
forfeiture  of  the  goods;  and  the  12th  section  empowers  peace  officers  to  search 
&r  such  goods.  The  13th  section  likewise  provides  for  the  search  gf  th^  pre- 
mises of  pawnbrokers  unlawfully  taking  goods  in  pledge.  The  14th  relates  to 
Uie  redemption  of  goods.  By  s.  15,  the  pawnbroker  is  required,  on  payment 
of  the  sum  advanced  thereon  and  interest,  to  restore  the  goods  pawned  to  the 
person  producing  the  note.  The  16th  section  regulates  the  mode  of  proceeding 
where  the  note  has  been  lost.  By  ss.  17,  18  and  20,  pawned  goods  are  declared 
to  be  forfeited  at  the  end  of  a  year,  and  the  mode  of  sale  of  unredeemed  pledges 
is  pointed  out  Section  19  extends  the  period  of  redemption  on  notice  to  the 
pawnbroker.  Section  21  prohibits  pawnbrokers  from  purchasing  goods  while 
m  their  custody,  &o.  Section  22  requires  every  person  and  persons  who  shall 
follow  and  carry  on  the  trade  and  business  of  a  pawnbroker  to  cause  to  be  painted 
or  printed,  in  large  legible  characters,  the  rate  of  profit  allowed  by  the  act,  &c., 
and  to  place  the  same  in  a  conspicuous  part  of  the  shop  where  he,  she,  or  they 
shall  carry  on  such  trade  or  business.  Section  23,  ''for  the  better  manifesting 
by  whom  the  trade  or  business  of  a  pawnbroker  shall  hereafter  be  carried  on,'^ 
enacts  "  That,  from  and  after  the  commencement  of  the  act,  all  and  every  per- 
son or  persons  who  shall  carry  on  the  trade  or  business  of  a  pawnbroker,  shall 
cause  to  be  printed  or  written  in  larse  legible  characters  over  the  door  of  each 
shop  or  other  place  by  him,  her,  or  them,  respectively  made  use  of  for  carrying 
on  that  trade  or  business,  the  christian  and  surname  or  names  of  the  person  or 
persons  so  carrying  on  the  said  trade  or  business,  and  the  word  'Pawnbroker^ 
or  'Pawnbrokers,'  as  the  case  may  be,  following  the  same" — ^under  the  penalty 
therein  mentioned.  The  26th  section  imposes  general  penalties  against  pawn- 
brokers offending  against  the  act;  and  by  the  31st  section  the  act  is  extended 
to  the  executors  and  administrators  of  deceased  pawnbrokers.  In  order  to  give 
effect  to  these  regulations,  the  parties  oarryiuff  on  the  trade  must  be  known;  all 
of  them  are  incompatible  with  the  existence  of  a  secret  partnership;  particularly 
the  provision  on  the  21st  section  prohibiting  pawnbrokers  from  purchasing  goods 
while  in  their  custody — a  provision  that  might  easily  be  evaded  by  the  dormant 
partner  becoming  the  purchaser.  The  act  has  in  view  several  great  objects; 
among  others,  the  protection  of  masters  from  the  unlawful  pawning  of  goods  by 
their  workmen  and  servants,  the  discovery  of  stolen  property,  to  secure  to  per- 
sons pawning  the  due  restoration  of  their  goods,  and  to  protect  them  from 
excessive  charges  for  interest,  and  from  other  acts  of  extortion  commonly 
practised  by  pawnbrokers.  As  all  these  objects  are  to  be  attained  solely 
through  the  personal  responsibility  of  the  party,  such  responsibility  would 
be  totally  withdrawn,  and  the  intention  of  the  act  frustrated^  by  allowing 
pawnbrokers  to  contract  secret  partnerships,  whereby  men  of  substance  are 
enabled  to  trade  upon  the  irresponsibility  of  men  of  straw.  The  question  here 
is,  not  as  to  what  remedies  exist  in  such  cases  against  or  in  behalf  of  third  per- 
sons, which  is  the  question  that  has  arisen  in  most  of  the  decided  cases  on  the 
subject ;  not  whether  the  partnership  quoad  third  j^rsons  be  legal  or  not ;  but 
the  dry  question  whether,  where  a  general  prohibition  is  imposed  by  statute 
sgamst  parties  carrying  on  a  particubr  trade  except  under  certain  regjulations, 
those  who  contract  engagements  to  contravene  such  statutory  regulations,  can, 
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sue  each  other  upon  saoh  illegal  contract.    In  fialliyan  v,  Gteayes,  1  fBtk  ofi 
Insurance,  8,  a  ease  upon  the  statute  6  Creo.  1,  o.  18,  s.  12,  Lord  Kenyon  said: 
**  If  a  single  name  appears  on  the  policy,  as  in  ihis  case,  the  insurer  shaU  never 
be  allowed,  if  a  loss  happen,  to  defeat  a  bona  fide  insuranee,  by  saying  to  an  ia- 
nooent  person,  there  was  a  secret  partnership  between  antfther  and  myself,  and 
therefore  the  policy  is  void.     But  here  the  phiintiff  is  himself  the  nnderwritsr, 
who  comes  to  enforce  an  illegal  contract ;  it  is  a  partnership  pro  hac  vice ;  aad 
this  party  cannot  apply  to  a  court  of  justice  to  enforce  a  contract  foanded  in  a 
breach  of  that  law."    That  case  was  confirmed  by  Mitchell  v.  Gockbnme,  2  H. 
Blac.  379,  where  A.  and  6.  engaged  in  a  partnership  in  insuring  ships,  &c, 
which  was  carried  on  in  the  name  of  A.,  who  paid  the  whole  of  the  losses—it 
was  held  that  such  partnership  being  illegal  under  the  6  Oeo.  1,  e.  18,  A.  could 
not  recover  from  B.  a  share  of  the  money  so  paid.    The  same  point  was  deter- 
mined in  Aubert  v.  Maze,  2  Bos.  &  Pull.  371.     So,  where  one  of  two  partnen 
underwriters  policies  of  insuranee  upon  ships,  &c.,  in  his  own  name,  butupon 
their  joint  account,  contrary  to  the  6  Geo.  1,  c.  18,  s.  12,  no  aetion  can  be 
maintained  to  recover  from  the  assured  the  premiums  upon  snchpolimes — ^Bnuh 
ton  V.  Taddy,  1  Taunt.  6 ;  nor,  where  the  brokers  have  received  the  premiums, 
oan  the  partners  in  whose  names  the  insurances  are  effected  recover  them  firom 
such  brokcT'-^Booth  v.  Hodgson,  6  Term  Rep.  405.    Another  ekss  of  oMes 
analogous  to  the  present  is  that  of  contracts  made  on  a  Sunday,  in  oontraventiaii 
of  the  statute  29  Car.  2,  c.  7,  which  contmcts  have  been  declared  by  nummroui 
oases  to  be  illegal  and  void-Hunong  others,  Drury  v.  De  Fontaine,  1  Tannt.  131 ; 
Smith  V.  Sparrow,  12  J.  B.  Moore,  206,  S.  C.  4  Bing.  84;  Fennel  v.  Riddlbr, 
8  Dow.  A  Ryl.  204,  S.  C.  5  Bam.  &  Cress.  406;  and  Williams  v.  Paul,  4  Moon 
t  Payne,  582,  S.  C.  6  Bing.  654.    In  Little  v.  Poole,  9  Bam.  ft  Cress.  192,  it 
was  held  that  a  vendor  of  coals  who  had  delivered  to  a  purchaser  a  vendoi's 
ticket  not  signed  by  the  meter,  contrary  to  the  provision  of  the  statute  47  Oeo. 
8,  c.  68,  could  not  recover  from  the  purchaser  the  price  of  such  coals.     In  Lsw 
V.  Hodgson,  11  East,  800,  it  was  held,  that,  the  17  Geo.  8,o.  42,  which  requires 
bricks  for  sale  to  be  of  certain  dimensions,  and  gives  a  penalty  for  the  breach  of 
that  regulation,  being  passed  to  protect  the  buyer  against  the  fraud  of  the  seller, 
if  bricks  be  sold  and  delivered  under  the  statutable  site,  unknown  to  the  buyer, 
the  seller  cannot  recover  the  value  of  them.   So,  in  Langton  v.  Hughes,  1  Man. 
ft  Selw.  598,  where  the  plaintiff,  a  draggist,  after  the  42  Geo.  3,  c.  38,  hut 
before  the  51  Geo.  3,  c.  87,  sold  and  delivered  drags  to  a  brewer,  knowing  that 
ihty  were  to  he  used  in  the  brewery^  it  was  held  that  he  could  not  recover  the 
price  of  them.     Mr.  Justice  Le  Blanc  there  says :  '<  It  is  an  established  prio- 
ciple  that  the  court  will  not  lend  its  aid  in  order  to  enforce  a  oontract  entered 
into  with  a  view  of  carrying  into  effect  any  thing  which  is  prohibited  by  law." 
The  principle  upon  which  these  cases  turned  was  that  the  regulations  infringed 
were  not  mere  fiscal  regulations,  but  intended  for  the  protection  of  the  publie 
sgainst  fraud.    In  Gallini  v,  Laborie,  5  Term  Bep.  242,  it  was  held  that  bo 
action  could  be  maintained  for  the  breach  of  an  agreement  ''  to  dance  at  the 
King's  Theatre  in  the  Haymarket,  or  at  such  other  place  as  the  plaintiff  should 
appoint ;"  it  appearing  that  no  license^or  that  theatre  was  granted  by  the  Lord 
Chamberlain,  as  required  by  the  statute  10  0^.  2,  c.  28,  and  that  the  plsintif 
did  not  request  the  defendant  to  dance  at  any  other  place  which  was  licensed. 
In  De  Begnis  v.  Armistead,  3  M.  ft  Scott,  511,  S.  C.  10  Bing.  107,  it  was  ex- 
pressly determined  that  any  contract  made  in  contravention  of  the  provisions  of 
a  statute  cannot  be  made  the  subject  of  an  action.     Lord  Chief  Justice  Tindtl 
there  said,  8  M.  ft  Scott,  515 :  "  We  can  entertain  no  doubt  that  the  agreement 
between  the  plaintiff  and  defendant  was  an  illegal  agreement.     It  was  an  agree- 
ment to  become  equal  sharers  in  the  profits  tu  be  derived  from  acting  opens 
and  balletb  at  a  theatre  not  licensed  according  to  the  provisions  of  the  ststotei 
10  (Jeo.  1,  0.  28,  and  28  Q^o.  8,  c.  30;  and,  from  the  language  of  part  of  the 
agreement  we  can  feel  no  doubt  btit  thAt  it  was  known  to  both  parties,  at  the 
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time  of  entering  into  it,  that  any  exhibition  in  snch  an  nnCoensed  theatre  was  a 
breach  of  the  kw.  If,  therefore,  the  bill  of  exchange  had  been  given  for  the 
share  of  profits  claimed  by  the  plaintiff,  or  for  the  excess  of  advances  made  by 
the  plaintiff  on  account  of  snch  illegal  partnership,  it  is  clear,  npon  the  anthority 
of  Mitchell  v.  Cockbume,  that  the  plaintiff  could  recover  no  part  of  his  demand. 
The  rale  there  laid  down  directly  applies  to  the  present  case :  for,  here  the 

Slaintiff  below  seeks  to  reoover  a  share  of  the  profits  of  a  badness  that  has  been 
lecslly  carried  on  in  contravention  of  the  statute — a  share  of  the  profits  npon 
dnplicates  in  respect  of  which  he  was  under  no  responsibility ;  and  the  question 
is,  whether  the  parties  can  under  such  circumstances  call  upon  a  Court  of  justice 
to  interfere  in  the  adjustment  of  their  accounts.  In  Marchant  v.  Evans,  2  J.  B. 
Moore,  14,  S.  C.  8  Taunt.  142,  and  Bensley  v,  Bignold,  5  Bam.  &  Aid.  835,  it 
was  held  that  an  action  for  work  and  labour  cannot  be  maintained  by  a  printer 
for  printing  a  work,  unless  his  name  and  place  of  abode  be  printed  in  some  part 
thereof,  as  required  by  the  statute  89  Geo.  8,  c.  79,  s.  27.  In  the  latter  of  these 
oases,  Lord  Chief  Justice  Abbott  said :  '^  I  am  of  opinion  that  a  party  cannot  be 
permitted  to  sue  either  for  work  and  labour  done  or  for  materials  provided,  where 
the  whole  combined  forms  one  entire  subject-matter  made  in  direct  violation  of 
the  provisions  of  an  act  of  parliament."  In  Stephens  v.  Robinson,  2  Cromp. 
&  Jerv.  2C9,  the  Court  of  Exche<]mer  acted  upon  the  authority  of  Marchant  v. 
Evans  and  Bensley  t;.  Bignold.  In  Meux  v.  Humphries,  1  Moody  &  M.  132, 
8.  C,  8  Car.  A  P.  79,  it  was  held,  that  where  a  brewer  delivers  beer  to  be  used 
in  a  particular  public  house,  he  cannot  make  any  person  except  the  licensed 
keeper  of  the  house  prtmarify  liable,  so  as  to  maintain  an  action  for  goods  sold 
and  delivered.  So,  nere,  the  plaintiff's  testator  having  held  Armstrong  out  to  , 
the  world  as  the  individual  solely  canying  on  the  trade,  and  the  only  person 
amenable  to  the  provisions  of  the  act,  is  estopped  from  coming  into  a  court  of 
jnstioe  to  enforce  a  claim  to  participate  in  the  profits.  [Mr.  Justice  J.  Parke. 
The  doctrine  laid  down  by  hard  Tenterden  in  Meux  v.  Humphries,  is  still  under 
discussion.  His  lordship  ruled  in  confnrmity  with  that  case  in  Brooks  v.  Ward, 
on  the  Home  Circuit,  and  the  Court  of  King^s  Bench  granted  a  rule  upon  it, 
which  Ib  now  pending.]  Throughout  all  the  eases  this  principle  will  be 
found  to  previlil,  vis.  that,  where  the  prohibition  has  for  its  object  the  public 
benefit,  any  contract  made  in  fartherance  of  a  breach  of  the  law  is  void ;  but 
otherwise  where  the  breach  is  of  a  mere  fiscal  or  revenue  regulation  protected 
by  penalties — ^as  in  Johnson  v.  Hudson,  11  East,  180 ;  Hodgson  t;.  Temple,  5 
!hinnton,  181,  S.  C.  1  Marsh.  6 ;  and  Brown  v,  Duncan,  10  fiam.  &  Cress.  98. 
Here,  the  Lord  Chief  Baron,  in  his  direction  to  the  jury,  was  incorrect  in  stat- 
ing that  the  statutes  regulating  the  trade  of  pawnbrokers  did  not  prevent  the  plain- 
tiffs from  recovering  in  this  action. 

The  Solicitor  Oenftal  (lULr.  ffutchinson  was  with  him),  oontri.  The  only 
question  that  arises  upon  tke  exceptions  taking  to  the  ruling  of  the  Lord  Chief 
fiaron  is,  whetiier  or  not  the  statutes  referred  to  operate  an  absolute  bar  to  the 
maintenance  of  this  action.  The  jury  have  found,  that,  at  the  death  of  Arm- 
strong, Warner  was  a  dormant  or  secret  partner  with  him,  and  that  such  part- 
nership was  bona  fide.  No  question  of  fraud,  therefore,  can  now  be  agitated ; 
and  the  point  is  to  be  considered  as  if  it  had  arisen  between  Warner  and  Arm- 
strong. It  is  eonceded  on  the  other  tide,  that,  quoad  third  persons,  Armstrong 
and  Warner  were  partners :  and  the  jury  have  found  t^at  they  were  also  part- 
ners inter  se.  There  is  nothing  in  secret  partnerships  contrary  either  to  law  or 
to  morality.  Contracts  of  that  nature  are  recognised  in  all  mercantile  countries. 
The  defendants  in  error  contend,  first,  tiiat  there  has  been  no  infraction  of  the 
law  in  the  mode  in  which  the  business  has  been  carried  on ;  secondly,  that,  even 
if  there  were,  there  was  no  express  agreement  for  such  infhkotion,  and  therefore, 
although  the  parties  might  have  subjected  themselves  to  certain  penalties  im- 
posed by  the  statute  89  &  40  Geo.  3,  c.  99,  still  the  oontraet  is  not  rendered 
void. 
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1.  The  Btatutes  apply  only  to  those  who  really  take  a  part  in  earring  on  the 
bofiiness,  and  not  to  a  dormant  partner.  There  are  many  trades  in  which  par- 
ties are  required  by  various  statutes  to  take  out  annual  licenses  and  to  ha^ 
their  names  painted  over  their  doors.  The  consequences  would  be  most  fearM 
if  the  Court  were  to  hold  (as  they  must  in  effect  do  if  the  exceptions  taken  in 
this  case  be  supported)  that  a  dormant  partner,  taking  no  part  in  the  condoet 
or  management  of  the  businessi  and  perhaps  residing  at  a  great  distance  from 
the  place  where  it  is  carried  on,  is  nevertheless  liable  to  all  the  penalties  imposed 
by  the  legislature  for  the  breach  of  these  regulations,  and  is  also  deprived  of 
his  remedv  against  his  partner  for  enforcing  ue  performance  of  the  agreement 
between  them.  All  the  decisions  that  have  hitherto  taken  place  on  the  snbject 
apply  only  to  those  by  whom  the  trade  has  actually  been  carried  on.  The  first 
case  is  that  of  Baynard  v.  Chase,  1  Burr.  2,  which  was  determined  upon  the 
statute  5  Ells.  c.  4,  s.  31,  which  enacts  that  <^it  shall  not  be  lawful  to  any  per- 
son or  persons  other  than  such  as  now  do  lawfully  use  or  exercise  any  art,  mys- 
tery, or  manual  occupation,  to  set  up,  occupy,  use,  or  exercise  any  craft,  mys- 
tery, or  occupation  now  used  or  occupied  within  the  realm  of  England  or  Wales, 
except  he  shall  have  been  brought  up  herein  seven  years  at  the  least  as  an 
apprentice,  &c."  under  a  penalty  of  forty  shillings  per  month — ^it  was  held  that 
one  not  qualified  to  exercise  a  trade  himself,  by  having  served  an  apprenticeship, 
entering  into  partnership  with  a  qualified  person,  and  only  sharing  the  profits 
and  standing  the  risks  of  the  partnership,  without  ever  interfering  in  the  trade 
personally,  was  not  within  the  statute.  That  case  was  recognised  in  Keene  v. 
Podderidge,  15  East,  161,  though  the  Court  being  divided  in  opinion,  no  judg- 
ment was  given.  Lord  EUenborough  and  Mr.  Justice  Bayley  held,  that,  as  tkd 
party  had  not  actually  interfered  in  carrying  on  the  trade,  he  was  not  liable  for 
the  penalties.  In  Candler  v.  Candler,  6  Mm.  141,  an  attorney  having  died  and 
be(}ueathed  all  his  property  to  his  widow,  his  eldest  son,  for  the  mix^  conside- 
ration of  the  good  will  of  the  business,  the  advancement  of  money  for  carrying 
it  on,  and  family  affection,  entered  into  an  agreement  with  his  mother  to  con- 
tinue the  business,  and  to  account  to  her  for  a  moiety  of  the  profits  during  the 
minority  of  his  younser  brothers  and  sisters:  it  was  held  that  this  arrangement 
was  not  contrary  to  the  policy  of  the  statute  22  Geo.  2,  c.  46,  s.  11.  The  Vice 
Chancellor  (Sir  John  Leach)  said :  '<It  appears  by  the  preamble  to  this  clause 
that  the  mischief  which  the  legislature  had  in  view  was,  that  unqualified  per- 
sons, by  the  assistance  or  connivance  of  regular  attorneys,  were  enabled  to  act 
and  practice  as  attorneys,  to  the  prejudice  of  his  majesty's  subjects  and  the 
scandal  of  the  profession ;  when  therefore  it  is  provided  that  an  attorney  shall 
not  permit  or  suffer  his  name  to  be  in  any  way  made  use  of  upon  the  account  or 
for  the  profit  of  any  unqualified  person,  the  plain  purpose  is  that  he  shall  not 
by  any  shift  or  contrivance  enable  an  unqualified  person  to  act  or  practice  in  his 
name.  The  deed  in  (]^uestion  does  not  enable  anj  unqualified  person  in  anj 
manner  to  act  or  practise  as  an  attorney.  It  is  simply  a  grant  of  a  moiety  of 
the  profits  made  oy  the  sole  acting  of  the  attorney  himself  during  a  certain 
period,  for  the  mixed  consideration  of  the  good  will  of  the  business,  the  advance 
of  money,  and  family  affection,  and  is  neither  within  the  mischief  nor  the  words 
of  the  statute."  [Mr.  Justice  Pa&k  referred  to  Williams  v.  Jones(a)  and  Hop- 
kinson  v.  Smith.(6)]    In  both  these  cases,  the  agreements  were  void — ^the  bosi- 

(a)  7  Dow.  &Rjl.  548;  S.  0.  6  Bam.  k  Ores.  108.  By  a  memorandum,  dated  in  Ko- 
rember,  1823,  A.,  an  attorney,  agreed  with  B.  for  a  valnable  consideration,  to  take  G.  (the 
son  of  B. )  into  partnership  as  attorneys  and  solicitors  for  ten  years,  and  to  allow  him  a 
moiety  or  the  profits.  The  memorandum  did  not  state  when  the  partnership  was  to 
conimence.  0.  was  not  admitted  an  attorney  until  April,  1823,  but  he  conducted  the 
business  in  the  name  of  A.  from  the  beginning  of  January,  1823.  In  an  action  by  A 
against  B.  for  part  of  the  consideration  money,  it  was  held  that  the  agreement,  thoagfa 
legal  on  the  face  of  it,  upon  proof  that  G.  had  not  been  admitted  an  attorney  until  after 
its  execution,  became  illegal  within  the  22  Qeo.  2,  c  46, 1. 11,  and  void. 

(6)  7  J.  B.  Moore,  237 ;  1  Bing.  13.  In  an  action  on  an  attorney's  bill,  it  appeared  that 
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ness  was  condaoted  by  the  unqualified  parties.  Here^  Warner  in  no  respect 
Tiolated  the  statute :  dormant  partners  could  not  be  intended  to  be  included  in 
it.  One  who  does  not  interfere  with  its  management  cannot  be  said  to  exercise 
a  business :  nor  can  a  dormant  partner  of  a  pawnbroker  be  said  to  take  in  a 
pledge ;  he  has  no  possession  of  the  goods  pledged ;  and  it  would  therefore  be 
absurd  to  hold  that  the  legislature  intended  that  he  should  be  compellable  to 
deliver  up  property  of  which  he  never  was  or  could  be  possessed.  The  Court 
will  be  slow  to  come  to  the  conclusion  that  Warner  was  subject  to  all  the  penal- 
ties imposed  by  the  statute  for  the  acts  of  commission  or  omission  over  which 
he  had  no  control. 

2.  Even  supposing  Warner  to  have  been  guilty  of  an  infiraotion  of  the  law 
in  having  omitted  to  obtain  a  license  to  trade  as  a  pawnbroker  or  to  have  his 
name  painted  over  the  shop-door  or  printed  on  the  tickets  issued  to  the  pledgers 
of  goods,  still  the  pirtnership  was  legal^  and  not  void  by  reason  of  such  infrac- 
tion of  the  law.  Had  it  been  expressly  stipulated  in  the  deed  that  Warner 
should  not  take  out  a  license^  and  should  not  have  his  name  over  the  door  or  on 
the  ticketBy  then  it  must  be  admitted  that  the  agreement  would  have  been  iUeeal 
and  void.  In  the  case  of  Raynard  v.  Chase^  the  name  of  Chase  was  in  uie 
license.  Consistently  with  the  deed  in  this  ease,  the  name  of  Warner  might 
have  been  inserted  in  the  licen^ :  there  is  no  contract  that  the  business  should 
be  carried  on  in  the  name  of  Armstrong  alone. 

Mr.  Serjeant  Wilde^  in  reply.  Bavnard  v.  Chase  was  determined  with  refer- 
ence to  the  very  doubtful  policy  of  tne  provisions  of  the  statute  5  Eliz.  c.  4. 
The  ground  of  the  decision  there  was  that  the  defendant  did  not  interfere  with 
the  conduct  of  the  trade :  and  therefore  the  Court  said  he  had  not  done  that 
which  it  was  the  object  of  the  act  to  prohibit.  Here,  the  situation  of  the  part^ 
is  such,  that,  while  he  enjoys  a  very  large  proportion  of  the  profits  of  the  busi- 
ness, he  escapes  the  liability  that  the  statute  intended  to  impose  upon  him.  It 
is  an  essential  part  of  the  policy  of  the  act  that  there  shall  not  be  dormant  part- 
ners in  the  trade  of  pawnbrokers ;  and  the  authorities  clearly  establish  that  a 
partnership  entered  into  for  illegal  purposes  is  void  even  as  between  the  parties 
themselves.  Our,  adv.  wUt,. 

Lord  Chief  Justice  Denbian  now  said  that  it  occurred  to  several  of  the 
judges  that  the  exceptions  not  having  been  properlv  taken,(a)  judgment  could 
not  be  given  upon  that  record :  and  further,  that  it  did  not  appear  upon  the  bill 
of  exceptions  that  any  contract  had  been  entered  into  between  the  parties  to 
contravene  the  law-^a  fact  which  ought  to  have  been  found  by  the  jury.  His 
lordship  also  observed  that  it  miffht  nevertheless  be  proper  to  state  it  as  the 
opinion  of  all  the  judges  who  had  assisted  at  the  argument,  that,  if  there  were 
any  such  express  agreement  between  the  parties  having  for  its  object  the  con- 
travention of  the  statute,  such  agreement  would  be  void,  and  would  confer  no 
rights  upon  either  party. 

the  plaintiff  liyed  at  D.,  fiye  miles  from  W. ;  that  the  defendant  lived  at  H.,  fourteen  miles 
from  W.,  and  applied  to  J.  B.  (who  resided  at  W.,  and  who  had  been  a  clerk  of  the  plaln- 
tifiTs,  and  practised  in  his  name,^  to  cany  on  the  suit  for  which  the  bill  in  question  was 
incurred ;  that  J.  B.  did  so  ;  tnat  the  business  done  at  the  office  at  W.  was  for  J.  B.'s 
benefit,  with  the  exception  of  a  third  which  the  plaintiff  received  for  attending  at  W.  once 
a  week ;  that  the  pLaintiifs  name  was  not  on  the  door  at  W.,  nor  was  he  employed  by  J. 
B.  in  soliciting  business  ;  but  that  J.  B.  frequently  consulted  with  the  plaintiff,  and  drafts 
were  sometimes  engrossed  at  D.  for  the  office  at  W. ;  and  that  the  draft  of  the  brief  in  the 
suit  which  J.  B.  hi^  carried  on  for  the  defendant  was  in  the  hand-writing  of  the  plaintiff, 
as  were  also  some  items  in  J.  B.'s  books  touching  that  suit :  it  was  held  that  a  nonsuit 
directed  by  the  judge  who  tried  the  cause  was  proper, 
(a)  They  were  placed  in  the  bill  of  exceptions  after  the  finding  of  the  Jury. 
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FREEMAN  t^  PAaANINI.— p.  165. 

Where  money  has  been  paid  into  conrt  in  lieu  of  bail)  the  plaintiff  on  moTing  to  haTC  it 
pud  ont  to  him  is  entitled  to  the  costs  of  the  application. 

Moirtr  hsTifig  been  paid  mto  Court  by  tbe  defeiidknt  in  this  action  in  Hen 
of  special  bail,  and  the  plaintiff  having  recovered  a  verdict — 

Mr.  Serjeant  Wtide,  on  a  former  day,  moved  that  it  migbt  be  paid  ont,  and 
that  the  defendant  misiit  be  ordered  to  pay  the  costs  of  the  applicftdon.  The 
Court  inclined  to  think  that  the  plaintiff  was  not  entitled  to  costs:  Bnt  Mr. 
Serjeant  WUde  having  on  this  day  referred  to  Chapman's  Phictfce^  p.  187, 
where  it  is  stated  that  the  costs  of  the  application  are  in  such  caaes  idlowed  in 
the  Kinff^a  Bench- 
Lord  Chief  Justice  TiNDAii  admitted  that  such  course  Was  the  more  conso- 
nant with  the  justice  of  the  case,  aiid  (the  rest  of  the  Court  concurring)  the 
rule  was  granted  with  costs.  Rule  aooQtdkgff. 


DOE  d.  TUCEJiB  v.  ROE.— p.  165. 

A  dedaratiott  and  notice  in  ejectment  were  senred  npon  a  serrant  of  the  tenant,  whose 
wife  subsequently  admitted  that  she  had  receiYed  It  and  had  giren  it  to  her  husband: 
^-Held,  insui&clent 

Mr.  Seijeant  SomwUf  on  the  part  of  the  lessor  of  the  nlaintiff^  moved  thsi 
the  service  of  the  declaration  and  notice  in  this  case  might  De  deemed  good  ser- 
vice. It  had  been  made  the  day  before  the  commencement  of  the  term,  npon 
the  foreman  of  the  tenant  in  possession  on  the  premises ;  and  on  the  next  oaT 
the  person  by  whom  the  service  was  made,  saw  the  wife  of  the  tenant^  who  so- 
mitted  that  the  deelaration^  fta,  had  been  received  by  her,  and  iftated  that  she 
had  communicated  them  to  her  husband. 

Lord  Chief  Justice  Tindal.  That  only  amounts  to  an  admission  by  the 
wife,  which  cannot  affect  her  husband. 
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Mr.  Jvstice  AwrasoN.    Tlv»  wife  10  wt  tho  agent  of  her  haabaad  for  the 
purpose  of  making  admissions, 
^e  ro8t  of  Ike  court  oonoarnDg^-*^  Bole  refa8ed.(a) 


CLAUK  V.  MABNEB,— p.  171, 

The  writ  of  trial  under  the  3  Jfc  4  Will.  4,  c.  42,  s.  17,  is  to  be  directed  to  the  judge  of  the 
court  of  record  in  those  places  in  which  there  is  a  court  of  record,  and  to  the  sheriff 
where  there  is  no  such  court. 

A  writ  of  trial  was  directed  to  the  Mayor  of  Ck>lche8ter,  and  the  cause  was  tried  by  his 
deputy.  The  court  refhsed  to  set  aside  the  peoceedings  on  a  suggestion  that  the  cause 
ought  to  have  been  tried  by  the  mayor  himself;  it  not  appearing  that  that  officer  had 
mo  authority  to  appoint  a  deputy. 


WHITBOTJBNE  v.  PETTIFEB.--p.  182. 

The  plaintiff,  assignee  of  A.  who  had  become  biinkrupt,  sued  B.  in  respect  of  certain  con- 
tracts alleged  to  haye  been  entered  into  by  A.  with  the  plaintiff  on  the  joint  account  of 
A.  k  B. — Tbe  court  aUowed>  B.  to  inspect  tha  books  of  A.  in  the  hands  of  the  plaintiff 
as  his  assignee^  in  order  that  he  might  discover  what  the  alleged  contracts  were. 

Thb  plaintiff  haying  saed  the  defendant  in  respect  of  certain  contracts  aUeged 
to  have  been  entered  into  1^  the  latter  jointly  with  Messrs.  Waterhonse,  for 
the  snpply  of  coaches  by  the  plaintiff;  and  the  plaintiff  being  an  assignee  of 
Messiis.  Waterhonse  in  tha  possession  of  tjbeir  book»*- 

Mr.  Serjeant  W%ld€,  on  a  former  day,  on  the  part  of  the  defendant,  obtained 
a  rule  callio^  on  the  plaintiff  to  shew  cause  why  the  defendant  ^hoiUd  not  be 
at  liberty  to  inspect  and  take  copies  of  those  parts  of  the  books  of  Messrs.  Wa- 
terhonse which  Delated  to  the  mppoeed  oontxaots,  in  order  that  ha  might  diaco- 
fer  what  they  were. 

Mr.  Serjeant  Ttdfourdy  contri,  submitted  that  snch  an  inspection  as  that 
grayed  in  this  case  had  never  been  allowed;  and  that,  at  all  events,  no  sufficient 
ground  had  heen  shewn  fop  it  on  the  present  ooea^ioi^  it  not  being  suggested  to 
what  the  iuq^tioB  wonld  lead. 

Mr.  Serjeant  WUde^  in  support  of  this  rule,  contended,  that,  inasmuch  as 
the  plaintiff  charged  the  defeadaal  as  being  a  partner  in  certain  contraeii  with 
Messes.  Waterhonse,  it  was  but  reaaonable  that  he  ehoold  be  allowed  to  inspeqt 
the  partnership  book& 

PsR  CuftiAM.  Tlus  case  oleavly  fidla  within  the  rule  for  allowing  a  defend- 
•alto  inapecidooumeDta  in  the  onstody  or  powar  of  the  {daintiff  in  which  tke 
iumer  haa  a»  iateraik,  Quia  absolute. 


HORNE  V.  TOOK.— p.  188. 


It  is  DO  ground  for  setting  aside  a  declaration,  ^hat  it  has  been  deHvered  in  defiance  of 
an  injunction  ol  a  court,  of  equity  restraining  the  plaintllP  from  proceeding  at  law. 

'  The  i^aintiff  having  ddivered  a  declaration  in  this  cause,  in  defiance  of  an 

(a)  See  Doe  d.  Thomas  «.  Boe^  1  H.  A  Scotti  4dft.    But  ase  Doe  4.  James  «.  Boe, 

Id.  597. 
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iDJunotioii  of  a  Court  of  equity  restraining  him  from  proceeding  at  law  in  n^ 
spect  of  the  subject-matter  of  the  suit — 

Mr.  Serjeant  Andrews,  on  the  part  of  the  defendant,  moyed  that  the  deelan- 
tion  and  subsequent  proceedings  might  be  set  aside  for  irreguhirity. 

Per  Curiam.  There  is  no  irregularity  here ;  there  is  nothing  contraiy  to 
the  practice  of  this  Court.  Whatever  the  Court  of  equity  may  tnink  fit  to  do 
in  vindication  of  the  order  which  the  plaintiff  has  transgressed  by  prooeedbg 
in  this  Court  we  cannot  interfere.  The  learned  serjeant  took  nothing. 


SHINFIELD  V.  LAXTON.— p.  187. 

The  rule  requiring  a  term's  notice  prior  to  proceedings  being  taken,  where  the  eanse  has 
been  at  issue  more  than  four  terms,  does  not  apply  to  proceedings  taken  on  the  part  of 
the  defendant 


REX  V.  The  SHERIFF  OF  ESSEX,  in  a  Cause  of  LEVY  v.  PAINE.— 

p.  247. 

The  5th  rule  of  Trinity  Term,  1  Will.  4,  which  prohibits  the  changing  of  bail  withont 
leaye  of  the  court  or  a  judge,  applies  to  the  case  of  bail  put  in  bj  the  sheriff  for  the 
purpose  of  rendering  the  defendant 


EMERY  and  MIDDLETON  v.  THOMAS  MUCKLOW.— p.  263. 

In  replerin,  the  defendant  arowed  for  rent  in  arrear  from  one  J.  M.,  and  also  claimed  the 
goods  as  being  the  property  of  himself  and  another  as  assignees  of  J.  H.,  against  whom 
a  commission  of  bankrupt  had  issued.  A  verdict  haying  been  taken  for  the  defeodaat 
on  the  whole  record — The  court  directed  it  to  be  entered  for  the  plaintiff  on  the  issue 
taken  on  the  title  of  the  assignees,  on  the  ground  that  the  defendant  could  not  be  per- 
mitted on  the  same  record  to  claim  the  goods  as  a  distress  for  rent,  and  also  to  set  up 
the  title  of  the  assignees. 

Semble,  that,  pending  a  replerin  on  a  distress  for  rent,  the  landlord  cannot  sue  out  a 
commission  of  bankrupt  against  the  tenant  founded  on  his  demand  for  rent. 

This  was  an  action  of  replevin  for  seizing  goods  alleged  to  belong  to  the 
plaintiffs  as  trustees  named  in  a  deed  whereby  all  the  ^ects  of  one  James 
Mucklow  were  conveyed  to  the  plaintiffs  in  trust  for  his  creditors.  The  defend- 
ant avowed  for  460^.  rent  in  arrear,  due  from  James  Mucklow ;  and  also  cbimed 
the  goods  as  belonging  to  himself  and  another,  as  assignees  under  a  commis- 
sion of  bankrupt  issued  against  James  Mucklow  on  the  petition  of  the  defend- 
ant. 

At  the  trial  before  Mr.  Justice  Park,  at  the  last  Assizes  for  the  county  of 
Warwick,  it  appeared  that  the  debt  upon  which  the  commission  issued  was 
claimed  to  be  due  by  virtue  of  a  promissory  note  given  by  James  Mucklow  to 
the  defendant  on  the  2nd  of  January,  1826,  payable  on  demand.  This  note 
was  more  than  six  years  old,  and  there  was  no  evidence  to  take  it  out  of  the 
statute  of  limitations.  A  verdict  having  been  found  generally  for  the  defend- 
ant- 
Mr.  Serjeant  Wilde,  in  the  course  of  the  last  term,  obtained  a  rule  calling  On 
the  defendant  to  show  cause  why  a  verdict  should  not  be  entered  for  the  pbin- 
tiffs  on  the  issue  raised  on  the  title  of  the  assignees  on  the  ground  of  die  insuf- 
ficiency of  the  debt  to  support  the  commission. 

Mr.  Serjeant  Adams  now  showed  cause.    The  balance  due  for  rent,  after 
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dedacting  the  y&Iae  of  the  woods,  was  of  itself  a  sufficient  debt  to  support  the 
oommisBion.  [Lord  Chief  Justioe  Tindal.  If  the  defendant  had  brought  an 
action  for  the  rent^  he  clearlj  could  not  at  the  same  time  make  it  the  founda- 
tion of  a  petitioning  creditor's  debt.]  There  is  a  manifest  distinction  between 
the  case  of  a  replevin  and  an  action  for  rent.  Suppose,  instead  of  a  replevin, 
the  goods  had  been  sold  under  the  distress,  and  the  landlord's  claim  satisfied  to 
the  extent  of  the  prooeedS|  would  not  the  balance  form  a  ffood  petitioning  cre- 
ditor's debt?  By  distraining,  the  party  makes  no  election  beyond  the  value  of 
the  ffoods. 

S&.  Serjeant  Wilde,  in  support  of  his  rule.  Whilst  the  distress  was  pend- 
ing, the  defendant  issued  a  commission  of  bankrupt  against  James  MuckloW| 
the  tenanty  founded  upon  the  debt  claimed  to  be  due  on  the  note.  Bj  defend- 
ing the  replevin,  he  ohims  the  goods  as  landlord;  and  by  his  avowry  he  also 
aUeges  them  to  be  the  property  of  the  assisnees  under  that  supposed  commis- 
non.  Suppose  there  had  been  no  note,  and  the  defendant  had  distrained  for 
rent,  how  would  he  have  shaped  his  sJBldavit  in  order  to  procure  the  comnua- 
sion — the  value  of  the  goods  not  being  ascertained  at  the  time  J 

Lord  Chief  Justioe  !hNi>AL.  The  only  Question  here  in  point  of  fact  is, 
whether  or  not  the  defendants  shall  pay  the  costs  of  the  issue  raised  on  the  title 
of  the  assignees.  It  appears  to  me,  that,  having  succeeded  on  the  issue  raised 
on  the  avowry  for  rent  m  arrear,  and  obtained  a  return  of  the  goods,  the  defend- 
ant cannot  be  permitted  to  set  up  the  title  of  third  persons  to  the  same  goods. 
That  would  be  a  manifest  contradiction  on  the  face  of  the  record.  On  that 
^und,  therefore,  I  think  the  verdict  should  be  entered  for  the  plaintifl^  on  the 
issue  taken  on  the  title  of  the  assignees. 

The  rest  of  the  Court  concurring —  Bule  absolute. 


8KIPPEB  V.  LANE.— p.  288. 

The  sheriff  haying  seized  goods  under  a  fi.  fa.,  notice  was  given  to  him  on  the  18th  Jan- 
naiy  that  a  fiat  was  about  to  be  sued  out  against  the  defendant ;  and  on  the  28th  a 
claim  was  made  to  the  goods  bj  the  assignees : — ^Held,  that  an  application  by  the  sheriff 
on  the  29th  for  relief  under  the  interpleader  act,  was  sufficiently  prompt. 


CLARKE  V.  PEDLBT  and  Others.— p.  821. 

On  a  distress  for  arrears  of  a  poor  rate  under  the  50  Geo.  3,  c.  zlv.  s.  3 : — Held,  that 
although  the  warrant  made  no  mention  of  the  costs  of  the  previous  summons,  the  rea- 
sonable costs  of  such  summons  might  be  levied  under  it ;  and  that  one  shilling  is  a 
reasonable  sum  in  that  behalf. 


BARHAM  V.  LEE.— p.  327. 

Appearing  to  oppose  a  rule  does  not  waive  an  objection  to  the  affidavit  on  which  the 

rule  was  obtained. 

Mb.  Seijeant  Adams,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  the 
proceedings  in  this  action  for  irregularity.  The  affidavit  upon  which  the  mo- 
tion was  rounded  being  by  mistake  dated  January,  1888,  instead  of  1884 — 

Mr.  Serjeant  WUde,  after  speaking  to  merits,  took  the  objection,  and  sub- 
mitted that  the  affidavit  could  not  be  used. 
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Mr.  Seijeaut  Adanu^  oontea,  e(wlei4dd,.  thaft^  haimg  goD0  i&ta  tbe  mcriti^ 
tbe  objectioii  waa  iPUYedL 

?£&  CuBiAM.  The  point  has  boen  recently  agitated  ia  tbia  CJoort,  ia  tlw 
oaae  of  Clothier  Vi  Eaa>  a  M.  &  Soott»  816^  where  it  waa  held  that  appealing  to 
(impose  a  rule  doea  not  waive  an  obj^cticffi  to,  the  form  of  the  affidavit  npoa  whiok 
the  rale  waa  obtained*  The  season  waa  oorreot]^  ^ven  by  one  of  the  Court 
upon  that  oooasion  (Mr.  Justice  Gaselae) thna^— .<<The  Coorta harve  said  that 
they  would  not  allow  oosta  where  the  rue.  ia  discharge  upon  aa  ungpdon 
objection;  the  plaintiff,  therefore,  very  properly  appears  to  show  that  he  ba« 
something  like  an  anawei  upon  the  menter  The.  defendant  tbMefbn  camot 
be  permitted  to*  use.  the  affidavit  in  aneatian :  but  he  ma^  attempt  to  support 
lis  rule  upon  tha  affidavits  filed  on  the  other  aide. 

It  afterwards  appei^g  that  the  ivreguiarUj  complained  of  by  the  defiBndaat 
bad  beea  waivjed^lpf  hia^omissioa  dnlj.  ta  araut  himself  of  it^  thcv  Yi4e  waa-* 

Diacharsed* 
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Ia  aa  an  action  oa  a  promissory  note  diawa  ia  a  fiMreiga  couitij,  And  doe  aboat  tweotf 
yean  since  the  defendant  pleaded  the  statute  of  limitations^  and  the  plaintiir  replied 
that  he  resided  abroad  nntil  within  six  years  of  the  commencement  of  the  action.  Tbe 
eonrt  afterwards  (npon  terms)  aHowed  the  defendiant  to  add  a  plea  settSng  np  a  proH- 
sioB  of  the  law  of  the  cenntry  where  the  note  was  mad»aad  thepartms  reiAded,  simOsr 
in  ita  effeet  to  the  statnta  of  limitatiena. 

This  waa  ao,  action  brought  upon  certain  propiiasory  notes  drawn  by  the 
defendant  at  a  place  called  Mulhausen,  in  Upper  Saxony,  in  the  year  1813,  in 
fiivour  of  the  plaintiff.  The  action  waa  oommenoed  in  May,  1883,  the  declsn- 
tion  delivered  in  October,  and  issue  joined  on  the  14th  of  this  month.  The 
pleas  were,  the  ^neral  issue,  and  ^  status  of  limitations;  to  which  latter 
there  was  a  replication  that  the  plaintiff  was  abroad  until  within  Ax  years  of  the 
oommencement  of  the  aotion^ 

Mr.  Serjeant  Bampfu^  on  a  formep  day»  obtained  a  rule  oalling  on  the  plain- 
tiff  to  show  cause  why  the  defendant  should  not  have  leave  to  add  a  plea,  to  the 
effect  that,  in  the  country  in  which  both  plaintiff  and  defendant  were  domiciled 
at  the  time  of  the  making  of  the  notes,  and  for  more  than  five  years  after  thej 
became  due,  there  existed  a  law  (the  place  being  then  under  the  dominion  of 
the  French,  and  governed  bv  the  French  laws)  similar  in  its  provisions  to  oor 
statute  of  limitatioBs*-^the  limit  being  five  years. 

Mr.  Serjeant  Toddy  now  showed  cause.  If  the  debt  aoorued,  and  the  statate 
expired  whilst  both  parties  were  subject  to  the  foreign  law,  the  aHeged  limita- 
tion would  operate  as  a  bar  to  the  action  all  over  the  world.  Thfi  plaintiff  is 
willing  to  consent  to  the  matter  proposed  to  be  pleaded  heii^  oven  in  evidaaoe 
under  the  general  issue :  for,  as  the  record  at  present  stands,  the  burden  of 
proof  of  the  foreign  law  will  lie  on  the  defendant :  whereas,  if  it  be  put  npon 
the  record,  the  plaintiff  will  probably  be  compelled  to  reply  somethingwhidi 
will  throw  upon  him  the  proof  to  be  drawn  from  a  foreign  countiy.  TThis  is 
an  inconvenience  that  the  plaintiff  ought  not  to  be  visited  with  to  fevonr  the 
defendant,  who  ought  to  have  shaped  his  defence  prcmerly  in  the  first  instance. 

[It  appeared  that  the  application  had  previously  been  made  to  Mr.  Justice 
Gaselee,  at  Chambers;  and  that  that  learned  judge  had  refused  to  grant  leave 
Ulkleas  upon  the  terms  of  the  defendant  bringkng  the  money  into  Court.] 

Lord  Chief  Justice  Tiudal.  It  is  so  manifestly  reaaonabls  that  parties 
ahould  not  be  eneeivraged  to  aome  here  and  ayjul  themselves  of  a  law  differes^ 
from  that  which  prevails  in  thehr  own  country,  and  thereby  aeek  to  obtain » 
different  measure  of  justice  after  having  for  so  many  yeara  sL^  upoa  thiir 
rights,  that  I  think  we  ought  to  give  the  defendant  the  means  of  setting  np  we 
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proposed  defence.  At  the  same  time,  jastioe  reqtiires  that  certain  terms  should 
De  imposed  on  him.  I  think  the  rule  should  be  granted,  on  payment  of  aU  the 
costs  incident  to  the  motion ;  the  defendant  admitting  his  handwriting  to  the 
notes,  and  consenting  that  there  shall  be  judgment  of  the  term  in  the  eyent  of 
a  verdict  passing  for  the  plaintiff. 
The  rest  of  the  Court  concuning^  and,  tHe  sorties  consenting-^ 

Bule  absolute  accordingly. 


MBMOBANDUM. 


The  Judges  who  sat  in  t|e  Obnrt  of  Comimon  Vle^  duiingf  tha 
term  (with  the  exception  of  two  days,  when  Mr.  Justice  GAaEUUB  sat  in  lieu  o? 
Hr.  Justice  Bobanqitet)  were— - 

Lord  Chief  Justice  Tindaj^i  Mr.  Joatioe  FaaSj  Mr.  Justice  BosanquiTj 
and  Mr.  Juatico  AliPS&80N« 


CASES 

ABOUED  AND  DETERMINED 
ni  TBI 

COURT  OF  COMMON  PLEAS, 

nr 

(Boafer  (Kerm, 

m  THE  FOURTH  YBAB  OF  THE  RBIGN  OF  WILLIAM  IV.— 1834. 


Ex  parte  G.  THOMAS,  Wife  of  EVAN  THOMAS,  a  Lunatia— p.  331. 

Motion  under  the  3  &  4  Will.  4,  c.  74,  b.  91,  to  dispense  with  the  concurrence  of  the  hus- 
band to  a  disposition  bj  the  wife  of  lands,  &c.,  to  which  the  latter  is  entitled  in  h« 
own  right 


BROWN  V.  LORD  GRANVILLE.— p.  883. 

The  plaintiff  and  defendant,  by  their  respective  attorneys,  agreed  that  a  qaestion  at  issne 
between  them,  should  be  raised  on  demarrer,  in  order  to  a  more  speedy  adjostment  of 
it ;  and  it  was  ftirther  agreed,  that,  whaterer  the  decision  of  the  court  on  the  argomeot 
of  the  demurrer  might  be,  "  each  party  should  pay  his  own  costs  and  charges  in  and 
about  the  cause,  and  that  such  decision  should  bind  the  parties."  Judgment  having 
been  given  for  the  plaintiff  on  the  demurrer : — ^Held,  that  it  was  not  competent  to  tiie 
defendant  to  sue  out  a  writ  of  error  thereon. 

This  was  an  action  against  the  defendant  to  reooyer  the  amonnt  of  certain 
rates  assessed  npon  him  nnder  the  Hanley  and  Shelton  watching  and  lighting 
acts,  6  Gko.  4,  c.  budii.,  and  9  Gteo.  4,  c.  zxyiii.  The  question  intended  to  be 
raised  was  whether  or  not  the  defendant  was  liable  nnder  the  acts,  aa  the  ownflr 
or  occupier  of  certain  en^e  houses  or  sheds  in  the  township  or  viU  of  Shelftooi 
erected  for  the  protection  of  engines  used  for  the  working  of  a  coal-mine  belong- 
to  the  defendant,  to  be  rated  in  respect  of  such  engine  houses.  It  had  origin- 
ally been  intended  that  the  fiicts  should  be  stated  in  a  special  case  for  the 
opinion  of  the  Court  of  fang's  Bench :  but,  subsequently,  in  order  to  avoid  the 
delay  that  must  have  attended  the  adoption  of  tnat  course,  it  was  asreed  be- 
tween the  attorneys  for  the  respective  pardes  that  the  question  should  be 
raised  by  a  demurrer  to  be  argued  before  this  Court  The  argument  was  as 
follows : — 

"  A.  B.  and  C.  D.,  attorneys  for  the  pluniiff  and  defendant  in  this  cause, 
hereby  agree,  that,  whatever  be  the  decision  of  the  Court  on  the  argument  of 
the  demurrer,  each  party  shall  pay  his  own  costo  and  charges  in  and  about  Uie 
cause,  and  that  iucn  decision  $mU  hind  thepartiei,  not  only  with  regard  to  the 
sum  of  money  claimed  to  be  due  by  and  sought  to  be  recovered  in  this  csom^ 
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bat  also  with  regard  to  all  other  moneys  due  and  owing  firom  the  defendant  to 
the  Hanley  and  Shelton  police  commissioners  under  we  Hanley  and  Shelton 
watching  and  lighting  acts." 

The  demurrer  came  on  for  argoment  in  Trinity  Tenn  last^  when  the  Court 
held  that  the  defendant  was  liable  to  be  rated  in  respect  of  the  buildings  in 
question^  10  Bing.  p.  69.  The  defendant  thereupon  sued  out  a  writ  of  error; 
and  in  the  last  term^  on  the  motion  of  Mr.  Serjeant  Gciendge^  obtained  a  rule 
nisi  for  liberty  to  enter  the  judgment  on  record.  In  the  same  term^  Mr.  Serjeant 
Ludlow f  on  me  part  of  the  plaintiff,  obtained  a  rule  nisi  that  execution  might 
issue  upon  the  judgment  on  the  demurrer,  notwithstandins  the  writ  of  error, 
on  the  ground  that  the  defendant  had  precluded  himself  by  tne  aboye-mentioned 
agreement  from  suing  out  a  writ  of  error. 

Mr.  Serjeant  WUde  now  appeared  to  show  cause  against  the  first-mentioned 
rule,  and  in  support  of  the  last.  He  submitted  that  the  intention  of  the 
parties,  as  expressed  on  the  face  of  the  agreement,  was,  that  there  should  be  but 
one  discussion  of  the  matter,  and  that  no  ulterior  proceedings  should  be  taken 
by  either  party  to  call  in  question  the  decision  of  the  court  upon  the  demurrer ; 
and  there&re  that  the  plaintiff  was  entitled  to  execution  for  the  amount  of  the 
rates  due. 

Mr.  Serjeant  CoUridgty  contri.  The  defendant's  common  law  right  to  take 
the  benefit  of  the  judgment  of  a  court  of  error ;  in  the  event  of  his  being  dis- 
satisfied with  that  of  the  court  below,  is  not  taken  away  by  any  thing  contained 
in  the  agreement.  This  is  not  like  a  special  case,  where  the  judgment  of  the 
ooart  is  made  final  and  conclusiYe  by  the  consent  of  the  parties. 

Lord  Chief  Justice  Tindal.  The  only  question  in  this  case  arises  on  the 
oonstrucdon  that  is  to  be  put  upon  the  agreement  entered  into  between  the 
respective  attorneys  for  the  plaintiff  and  defendant.  They  may  honestly  and 
conscientiously  differ  as  to  what  was  their  intention  at  the  time  of  making  it ; 
and  each  party  has  undoubtedly  a  right  to  endeavour  to  support  his  own  con- 
struction of  it.  It  appears  that  it  was  originally  intended  that  the  facts  should 
be  stated  in  a  speciid  case,  and  set  down  for  argument  in  the  Court  of  Ring's 
Bench.  If  that  course  had  been  pursued,  the  judgment  of  that  court  upon  Uie 
question  would  have  been  conclusive,  and  neimer  party  could  have  taken  any 
nurther  proceeding  in  the  cause.  The  attomejrs  afterwards  thinkine  that  the 
more  speedy  course  would  be  to  raise  the  question  by  demurrer  in  this  court, 
the  dechuration  was  framed  with  that  view,  and  the  attorneys  agreed,  that, 
whatever  the  decision  of  this  court  should  be  on  the  argument  of  the  demurrer, 
each  party  should  pay  his  own  costs  and  charges  in  and  about  the  cause.  Now, 
if  the  agreement  had  stopped  there,  I  should  nave  thought  that  it  amounted  to 
sn  assent  on  the  part  of  the  respective  attorneys  that  the  decision  of  this  court 
should  be  final ;  for,  if  the  judgment  could  be  suspended  by  a  writ  of  error,  no 
« ooBts  could  have  been  incurred  on  the  demurrer.  It  therefore  appears  to  me, 
that,  the  parties  having  agreed  to  be  bound  by  the  judgment  of  this  court,  in 
the  supposition  that  they  snould  thereby  avoid  the  inconvenience  of  delay,  it  is 
now  too  late  for  either  of  them  to  say  non  hsdc  in  fcedera  veni.  By  enterinff 
into  the  agreement  thev  virtually  precluded  themselves  from  the  right  of 
carrying  the  cause  to  a  higher  tribunal. 

Mr.  Justice  Park.  Tne  parties  came  before  me  at  Chambers ;  and  I  then 
put  the  same  construction  upon  the  agreement  that  my  Lord  Chief  Justice  has 
now  done.  Though  this  application  may  not  be  made,  strictly  speaking,  in 
breach  of  good  fiuth,  still  it  seems  to  me  to  be  an  attempt  to  avoid  an  agreement. 
By  the  common  law,  every  suitor  has  an  undoubted  nght  to  sue  out  a  writ  of 
error ;  but,  in  holding  that  the  defendant  is  not  entitl^  so  to  do  in  this  parti- 
cular case,  we  do  not  deprive  him  of  any  right  the  law  has  given  him ;  he  has, 
hy  the  terms  of  his  agreement,  bound  himself  to  consider  the  judgment  of  this 
court  final 

Mr.  Justice  Gasxuob.    I  am  of  the  same  opinion.    The  parties  have  by 
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their  attorneys  consented  that  thedeoision  tifthin  Oonft  on  the  SemnrTer  sltooM 
be  eonokisWe.  tnofder  to  expedite  the  CBOse,  they  aoreed  to  nise  the  (|aesti(n 
on  demnrrer  in  this  Court,  instead  of  stating  a  special  case  for  the  opinion  of 
the  Oonrt  (ff  Seng's  Bench— virtually  consentmg  that  the  demurrer  shonld 
stand  upon  the  same  foatiog-as  the  special  case  ^i^ould  have  done.  They  are 
therefore  barred  by  th^ir  agieement  ftom  caJlivgin  question  ihe  judgment  pro- 
nounced by  this  Oourt. 

Itfr.  Justice  AnDMUBOV,  It  appears  llbat  ihe  object  of  the  parties  in  sta^ 
ihe  facts  on  the  declaration,  and  raising  the  point  by  a  demurrer,  was,  to  aToid 
the  expense  of  a  trial,  and  the  delay  that  it  was  supposed  must  tiave  arisen  if 
they  had  pursued  th6  course  they  at  first  intended,  of  setting  down  a  special 
case  for  argument  in  the  Court  of  King's  Bench.  To  attain  uas  object,  it  was 
agreed  'between  the  respeolaye  attorneys  that  the  decision  of  this  Oourt  on  the 
diemurrer  should 'be  oonclusiTe.  The  case  therefore  is  not  like  the  ordinary  one 
of  a  judgment  on  demuiter  3  Tani  is  in  effect  a  judgment  upon  a  special  ease. 

^he  rule  obtained  for  the  plaintiff,  to  sue  out  execution  notwithstanding  the 
adlowanee  of  the  writ  of  error,  must  therefore  be  made  absolute,  and  the  role 
obtained  by  the  defendant;  to  enter  up  the  judgment  on  record,  discharged. 

Bules  absolute  and  discharged  acoordmgly. 


WILLLiMS,  'I>emaiidaQty  HARRIS,  Tettaixt.--p.  358 

Practice  as  to  the  entry,  of  a  nolle  prosequi  by  the  demaadaat  in  a  writ  of  intnuioo. 

This  was  a  writ  of  intru8ion.(a)  The  demandant  propomng  to  enter  a  noBe 
prosequi;  the  officer  refused  to  receive  it  without  the  direction  of  the  court  or  a 
judge.  Application  was  afterwards  made  to  Mr.  Justice  Alderaon,  at  Ghamben. 
That  learned  Judge  sidd  that  the  plaintiff  must  -enter  it  upon  his  own  responsi- 
bility. 

Mr.  Seijeant  Stephen  now  prayed  that  the  court  would  direct  the  officer  \o 
make  the  entry  in  the  usual  way ;  it  being  competent  to  the  demandant  (as  he 
contended)  to  enter  a  nolle  prosequi  at  any  stage  of  the  proceedings — even  after 
issue  joined. 

Per  Curiam.  The  demandant  may  go  to  the  office,  and  the  nolle  .prosequi 
may  be  entered  de  bene  esse.  The  tenant  may  afterwards  apply  for  bis  costs, 
or  to  set  aside  the  nolle  prosequi  fxx  irregularity;  and  then  the  question  will  be 
raised. 


LTNa  and  Another  v.  SnTTON.--p.  417. 

Declaration  in  trespass  commencing^"  A.  B.  and  G.  D.  epiiwJatM,"  Jcc,  and  stating  thit 
the  defendant  was  summoned  to  answer  the /^^oinli^— not  demnrable. 

In  trespass  for  breaking  and  entering  the  plaintiff's  cloBe,&c.,  the  decUratioD 
commenced  thus:  "A.  B.  and  C.  D.,  by  A.  W.,  complains,  &q./'  and  stated 
that  the  defendant  was  summoned  to  answer  the  "plaintiff."  The  defendaot 
demurred. 

Mr.  Serjeant  Peake,  in  support  of  the  demurrer,  dted  Morgan  v,  Sargent^  I 
Bos.  &  Pul.  58,  where  it  was  held,  that,  if  a  declaration  on  a  bail-bond  cod- 
elude  "whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and  hare  of 

(a)  By  the  3  Jfc  4  WiU«  4,  c.  27,  8.  39,  the  proceeding  by  writ  of  intraeion  is  »boliibed 
after  the  Slst  December,  1834. 
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the  principal/'  instead  o^  l!he  bail,  and  state  non-payment  lyr  the  principal,  it  ia 
bad  on  speoial  demurrer. 

PsB  Curiam.    Mala  grammatica  non  yitiat  ohartam.    Herey  if  the  whole 
were  omitted,  the  declaration  woald  be.BiiffioMnt 

JttdgmdBti(ur  ctbe  iplaintiff.(a) 


BBTPOES  p.  EI8HBK.--)>.  468* 

An  application  under  the  1  Will.  4,  c.  23,  for  the  examination  pf  the  witaees  resident  oat 
of  the  jurisdiction  of  the  court,  must  be  made  as  ear^  as  possible  after  issue  joined. 

^His  was  an  action  Ironght  })j  Ifhe  plaintiff,  late  a  partner  wi£h  one  Mao- 
donald,  as  artoy  agents,  to  recover  from  the  defendant,  who  had  been  their 
clerk,  a  sttn  of  between  2,000/.  and  S,000/.  of  prise-money,  which  had  been 
placed  nnder  the  defendant's  control,  and  for  which  he  was  empowered  to  draw 
cheques,  and  which  it  was  alleged  he  had,  in  fraudulent  ooncert  with  Macdonald, 
applied  to  the  use  of  the  latter,  and  the  plaintiff  had  been  compelled  to  replaoe 
it.  The  adtion  ivUs  commenced  in  May,  1833,  and  issue  was  joined  in  IGlary 
Tetm  last. 

Mr.  Serjeant  Adams,  on  a  former  day.  obtained  a  rule  nisi  for  a  commission 
for  the  ezkmination  of  Macdonald,(&)  he  oeins  resident  at  St.  Omer^s  in  France. 

Mr.  Serjeant  Wilde  now  showed  cause.  Before  they  allow  a  plaintiff  to  be 
subjected  ^to  th^  delay  and  inconyenience  of  a  commission  for  the  examination 
of  an  adverse  witness,  the  court  will  require  it  to  be  shown,  that  an  application 
has  been  made  without  effect  to  obtain  the  personal  attendance  of  the  party, 
particularly  where  the  distance  is  so  short,  and  the  means  of  intercourse  so 
prompt.  iBesides,  the  applioation  comes  too  late:  issue  was  joined  in  sufficient 
time  to  enable  the  party  to  apply  last  term. 

Lord  Ohidf  Justibe  TfNDAL.  I  Am  not  disposed  to  'aeoede  to  any  furthet 
postponement  of  the  cause.  The  commission  may  go,  subject  to  the  chance  of 
its  being  returned  in  time  for  the  trial. 

Mr.  Justice  Pabk.  It  is  not  in  all  oases  necessary  that  the  affidavit  upon 
which  a  commission  for  the  examination  of  fbceign  witnesses  is  tmoved  for, 
should  allege  that  applications  have  been  made  to  the  party  in  order  to  obtain 
kk  'pttsomS  attenduiee. 

Mr.  Justice  Vaughan.  There  is  ahrays  matter  for  suspicion  where  a  par^ 
sedcs  rather  to  examine  his  witness  on  interrogatories,  than  to  have  him  examined 
ineourt  Bule  absolute,  oonditionally.(c) 


OHiffiE,  Phdniiff,  BOOTLE  and  Others,  Beforciants.-^p.  400. 

Where  the  acknowledgment  of  a  party  to  a  fine  was  taken  before  commissioners  who 
were  aware  of  the  fact  of  her  being  a  married  woman,  and  of  the  noQ*coiicnrrenee  ef 

(a)  Though  mala  grammatica  non  yitiat  instmmenta,  yet,  in  expositione  instruraento- 
mm  mala  grammatica,  quoad  fieri  potest,  vitanda  est— -Paach.  3  Jac.  1,  0.  B.,  Bellamjr's 
case,  6  Rep.  36,  b. 

(6)  Under  the  statute  1  Will.  4,  c.  22,  which  has  been  held  not  to  be  confined  to 
cases  where  the  witnesses  reside  within  the  king's  dominions — Duckett  v.  Williams,  1 
Cromp.  k  Jervis,  510.  But  it  does  not  apply  to  indictments — Rex  v,  Briscoe,  1  Dowl.  P. 
0.520. 

(«)  In  SpaMtng  V.  Mure,  MS.  2  Tidd,  814,.  9th  edit.,  the  Court  of  King's  Bench  (the 
motion  being  made  on  the  last  daj  of  term)  awarded  a  mandamus  for  the  examination  of 
witnesses  in  India,  under  the  13th  Geo.  3,  c.  63,  b.  44,  brfore  issue  joined. 
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her  hnsbandi  but  the  parties  were  living  separate  ander  a  deed  by  which  the  haibaad 
covenanted  not  to  interfere  with  his  wife's  property — ^he  conrt  refhsed  to  reverse  the 
fine,  at  the  instance  of  the  husband,  but  left  him  to  his  common  law  remedy. 

Mb.  Serjeant  Tal/ourd  moved  to  reveraiB  a  fine  as  to  one  of  the  defordants, 
nnder  the  following  oiroumstances: — ^The  acknowledgment  was  taken  befoie 
commiasioners  in  the  year  1826,  Mary  Roberts,  one  of  the  deforciantB,  being  at 
the  time  a  married  woman,  and  her  hnsband  not  concnrring.  ThiB  &ct  wu 
known  to  the  oommissioners  at  the  time  of  taking  her  acknowledgment.  The 
premises  in  respect  of  which  the  fine  was  leyied  had  belonged  to  one  Jobn 
Grove,  the  first  husband  of  Mary  Roberts,  who  died  seised  in  fee  on  the  13t]i 
December,  1806— -his  widow  being  entitled  to  dower.  In  Jnne,  1807,  Marj 
Grove  married  Roberts;  and  in  the  following  year  they  separated,  nnder  a  deei 
No  specific  mention  was  made  of  this  proper^  in  the  deed;  but  the  husband 
covenanted  not  to  interfere  with  anv  of  his  wi&'s  property.  Mrs.  Roberts  had 
also  become  entitled  to  a  moiety  of  the  property  under  a  devise  by  a  deceased 
daughter  bv  John  Grove.  The  application  was  made  on  the  part  of  the  husband 
of  Mrs.  Roberts. 

Lord  Chief  Justice  Tinbal.  No  doubt  the  Court  may  interfere  to  reverse  a 
fine  as  to  a  party  upon  whom  fraud  has  been  practised.  Here,  however,  the  ap- 
plication is  made  on  the  part  of  the  husband  of  Mrs.  Roberts,  who  has  by  the 
deed  of  separation  covenanted  not  to  interfere  with  his  wife's  property.  I  there- 
fore think  we  ought  not  to  assist  him,  but  leave  him  to  his  common  law  remedy, 
a  writ  of  error. 

The  rest  of  the  Court  concurring —  Rule  refdsed. 


WATSON  V.  MASKELL.— p.  461. 

The  plaintiff  obtained  a  verdict  at  the  Spring  Assises;  the  defendant  died  on  the  18th 
April  (the  fourth  day  of  Easter  Term ;)  the  costs  were  taxed  on  the  21st,  final  judgment 
signed  on  the  2  2d,  and  a  fi.  fa.  issued  on  the  same  day,  tested  on  the  first  day  of  the 
term.  The  court  refused  to  set  aside  the  fi.  fa.  for  the  irregularity  in  issuing  it  after 
the  death  of  the  defendant  without  a  sci.  fa.  The  writ  being  warranted  by  the  judg- 
ment, where  the  motion  did  not  impeach. 

A  YERDIOT  was  found  for  the  plaintiff  in  this  cause  for  200^.,  at  the  last 
Sprins  Assizes  for  Essex.  The  defendant  died  on  the  18th  of  April  (the  fooith 
day  of  the  present  term.)  The  costs  were  taxed  on  the  21sty  final  judgmoit 
signed  on  the  22nd,  and  a  writ  of  fieri  facias  thereon  issued  on  the  same  day, 
tested  the  15thy  (being  the  first  day  of  term,)  and  returnable  on  the  26th. 

Mr.  Serjeant  GotUmim,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  the 
fi.  fa.  for  irregularity,  with  costs.  The  irregularity  suggested  was,  the  issuing 
of  the  fi.  fa.  after  the  death  of  the  defendant,  without  a  previous  scire  facias. 
The  learned  seijeant  referred  to  the  8rd  section  of  the  fint  general  rules  asd 
regulations  of  Hilary  Term  last,  which  provides  that  '^all  judsmente,  whether 
interlocutory  or  final,  shall  be  entered  of  record  of  the  day  of  th«  month  and 
year,  whether  in  term  or  vacation,  when  signed,  and  shall  not  have  relation  to 
any  other  day." 

Mr.  Seijeant  Wtlde  showed  cause.  The  rule  is  not  addressed  to  the  judg- 
ment; and  therefore,  if  the  fi.  fa.  is  warranted  by  the  judgment,  it  is  regnlar, 
and  the  application  is  answered.  The  statute  2  Will.  4,  c.  89,  s.  12,  merely 
directs  that  <<  every  writ  issued  by  authority  of  that  act  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued :"  and  that  act  ap]d[ies  to  writs  for  the 
commencement  of  actions  only — Storr  v.  Bowles,  1  Dowl.  P.  C.  616.  In  Sut- 
ton V.  Lord  Cardross,  1  Dowl.  P.  G.  611,  where  a  ca.  sa.  was  issued  in  the 
course  of  Michaehnas  Term,  1882;  tested  in  the  name  but  issued  after  the  death 
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of  Lord  TenterdeO;  who  died  in  that  term,  Mr.  Justice  Patteson,  afler  con- 
Boltinff  the  other  judges,  said :  ^' We  are  of  opinion  that  we  ought  not  to  enter 
into  the  Question  as  to  the  exact  day  on  which  the  writ  was  issued.  If  we  did, 
we  shoula  destroy  the  principle  of  relation  which  has  always  obtained  in  prac- 
tice, that  a  writ  issued  at  any  time  in  term  has  relation  to  the  first  day  of  it." 
The  statute  1  Will.  4,  o.  7,  s.  3,  provides  that  "every  execution  issued  by  vir- 
tue of  that  act  shall  and  may  bear  teste  on  the  day  of  issuing  thereof."  But 
that  provision,  as  well  as  that  in  the  8  &  4  WOl.  4,  c.  67,  s.  2,  applies  onlv  to 
writs  issued  under  the  authority  of  those  acts,  and  to  judgments  signed  in 
vacation.  They  are  not  intended  to  operate  in  restraint  of  the  suitor,  but  as 
affording  an  indulgence.  They  effect  no  alteration  in  the  previous  practice  as 
to  writs  of  execution.  A  scire  facias  is  never  required  to  be  issued,  unless  the 
fi.  fa.  appears  on  the  face  of  it  to  be  tested  subsequently  to  the  death  of  the 
party.  In  Wafhome  v.  Langmead,  1  Bos.  &  Pull.  571,(a)  judgment  was 
signed  on  the  23rd  of  May,  the  defendant  died  on  the  29th,  and  on  the  3Ist  a 
fi.  fa.  issued,  tested  before  Uie  death  of  the  defendant;  on  a  motion  to  set  aside 
the  fi.  fa.,  the  court  said,  "  that,  to  make  a  scire  facias  necessarv  to  support  the 
execution,  the  process  must  appear  to  have  issued  after  the  death  of  the  party :" 
and  Mr.  Justice  Buller  read  a  case  of  Dakin  v,  Cartwright,  MS.  12  Oeo.  2, 
K.  B.,  where,  according  to  his  note  of  it,  Lord  Chief  Justice  Lee  referred  to  a 
case  of  Gill  v.  Parsons,  MS.  Michaelmas,  18  Will.  8,  K.  B.  There,  "judg- 
ment was  entered  between  Hilary  and  Easter  Terms,  after  which  the  defendant 
died.    Execution  was  taken  out,  tested  the  first  day  of  Hilary  Term,  and  the 

ds  in  the  hands  of  the  executors  were  taken.  And,  on  motion,  it  was 
en,  that,  though  a  judgment  in  respect  of  purchasers  binds  only  from  the 
signing,  yet,  as  to  the  partv  and  his  representatives,  it  binds  as  it  did  before  at 
common  law;  and  that  the  execution  so  tested  was  therefore  regular."  So 
long  as  the  judgment  stands,  the  writ  is  regular. 

Mr.  Seijeant  Croulbumy  in  support  of  his  rule.  This  rule  undoubtedly  will 
not  set  aside  the  judgment;  but  it  is  still  competent  to  the  party  to  show  that 
the  judgment  upon  which  the  fi.  &.  has  issued,  is  irregular;  which  it  clearly 
is,  and  consequently  the  fi.  fit.  must  fall.  The  judgment  is  in  direct  contra- 
vention of  the  rule  above  referred  to,  of  Hilary  Term  last;  and  a  fi.  fa.  cannot 
be  supported  upon  a  judgment  that  is  a  nullity. 

Lord  Chief  Justice  Tinbai*.  The  plaintiff  is  by  the  rule  brought  here  to 
defend  the  fi.  fa.  On  the  fiuse  of  the  writ  there  is  no  irregukrity.  The  com- 
plaint should  have  been  addressed  to  the  judgment. 

The  rest  of  the  Court  concurring —  Bule  discharged. 


DICAS,  Gent.,  one,  Ac.  v.  WARNE.— p.  470. 

Where  a  rule  for  striking  an  attorney  off  the  roll  for  misconduct  is  referred  to  the  Protho- 
notary,  he  ifl  not  to  be  confined  to  the  affidavits  already  before  the  court,  but  may 
receive  any  evidence  tending  to  the  elucidation  of  the  matter. 

In  Michaelmas  Term  last,  a  rule  was  obtained  by  Mr.  Seijeant  Wilde  on  the 
part  of  the  plaintiff,  calling  on  the  defendant's  attorney  to  show  cause  why  he 
should  not  be  struck  off  the  roll  of  attorneys,  for  having  hired  or  caused  to  be 
hired  sham  bul  in  error.  In  the  following  term,  Mr.  Serjeant  Joneg  appeared 
to  show  cause  against  the  rule.  The  court  directed  the  matter  to  be  investi- 
gated before  one  of  the  Prothonotaries.     The  parties  accordingly  attended  be- 

(a)  And  see  Heapy  v.  Parris,  6  Term  Rep.  368.  Bragner  v.  Langmead,  7  Term  Bep. 
20. 
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fore  Mr.  Prothonotair  Ray,  vho  now  reported  that  tbe  attorney  lu&d  aiuweBed 
all  the  charges  broaffht  against  him. 

Mr.  Serjeant  WiSe  moved  that  the  matter  might  b^  referred  back  to  the 
PtothonotarTi  with  directions  that  he  should  take  into  his  consideration  certain 
additional  affidavits  that  had  been  tendered  to  him  on  the  hearing  and  rejected 
by  him  on  the  ground  that  they  w^ra  not  before  the  court  when  we  matter  was 
referred  to  hinu 

Mr.  Justice  Park.  The  Prothongtary  must  go  in};o  the  investigation  again. 
In  such  a  case  all  affidavits  tending  to  explain  the  matter  should  be  received. 

Mr.  Justice  Gaselex.  The  object  of  sending  the  case  to  the  Prothonotaiy 
was,  that  it  might  receive  a  fuller  and  more  minute  criticism  than  it  could  have 
in  open  court.  I  have  always  understood  the  practice,  to  be,  that,  in  a  case  of 
this  description,  the  officer  may  receive  any  thing  that  tends  to  elucidate  and 
further  the  inquiry;  he  may  even  examine  the  parties  personally. 

Beferred  back  to  Mr.  Bay. 


On  a  reference  to  the  prothonotarj  of  a  mle  for  striking  an  attomej  off  the  roll,  on  t 
charge  of  having  hired  sham  bail  in  error,  the  officer  reported  that  the  attomej  did 
not  actaallj  hire  the  bail,  bat  was  aware  that  they  were  hired. — ^The  court  discharged 
the  rale  on  the  terms  of  the  attorn^  pacing  aU  the  coeta  of  and  oecasioned  l^  the 
proceedings. 

On  Tuesday  the  10th  of  June,  in  Trinity  Term,  Mr.  Prothonotaiy  Ray 
made  his  further  report,  stating  that,  having  taken  into  consideration  tbe  whole 
of  the  evidence  on  both  sides,  he  was  of  opinion,  that,  although  it  did  not  ap- 
pear that  the  attorney  did  himself  actually  hize  or  cause  to  be  hired  the  bail  in 
question,  yet  enoujgh  appeared  to  show  that  be  must  have  been  aware  thai  tbe 
bail  put  in  were  hired  bail. 

Lord  Chief  Justice  Tindai^. — ^The  report  of  our  officco:  affixes  on  the  attor- 
ney a  certain  degree  of  criminality,  though  ondonbtedlv  of  &  much,  lighter 
character  than  that  with  which  he  was  charged.  Upon  tie  whole  it  aeema  to 
the  court  that  the  lustice  of  the  case  will  be  attained  by  making  the  atiomej 
who  has  so  misconducted  himself  pay  all  the  oosts  of  and  occasioned  by  these 
proceedings;  and  on  these  terms,  the  rule  may  be  discharged. 

Bule  difscbarged  aocordin^y 


KIBBY  V.  SIGMJERS.— p.  481. 

The  plaintiff  issned  two  writs,  one  oat  of  this  coart,  which  was  never  served,  the  other 
oat  of  the  ezcheqaer,  on  which  he  proceeded  to  declare.  The  defendant  pleaded  to  tbe 
action  in  the  ezcheqaer,  another  action  pending  for  tbe  same  caase  in  this  coort.  The 
plaintiff  replied  nal  tiel  record,  and  served  the  defendant  with  a  rale  to  produce.  The 
defendant  made  ap  a  roll  from  the  precipe  on  the  file  of  this  court : — ^Tbe  court  ordered 
it  to  be  cancelled,  with  costs. 


MEMOBANDA. 


On  Friday,  the  25ih  of  April,  in  this  term,  the  following  warrant  was  read  bj 
the  officer  of  the  Court,  and  ordered  to  be  entered  of  record : 

WILLIAM,  B. 
Whereas  it  hath  been  represented  to  us  that  it  would  tend  to  the  general 
despatch  of  the  business  now  pending  in  our  several  Courts  of  common  hw  at 
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Westttinster,  if  the  right  of  oonnsel  to  practise,  pleaci,  aTid  be  heard,  extended 
e^oAlly  to  idl  the  said  Coot ts ;  bat  such  object  cannot  be  effected  so  long  as  the 
Serjeants  at  law  have  the  ezclosive  priyilege  o^  praofising,  pleadmg,  and 
audience,  daring  term  time,  in  our  Coarts  of  Common  Pleas  at  Westminster : 
We  do  therefore  hereby  order  and  direct  that  the  right  of  practising,  pleading, 
and  audience,  in  oar  0^  CoMtt  of  Common  Pleas  daring  term  time,  shall,  npon 
and  from  the  first  day  of  Trinity  term  now  next  ensaing,  cease  to  be  exercised 
exdtttively  by  the  seijeants  at  law;  and  thut,  apon*  and  froih  that  day,  oar 
eDansel  learned  in  the  law,  and  all  other  hamsters  st  law,  shall  and  may  ac- 
eottling  to  their  respeetire  rank  and  seniority,  have  and  exercise  eqnal  right 
and  priyilege  of  pi^dtising,  pleading,  and'  audience  in  the  said  Court  of  Com- 
mon Pleas  at  Westminster,  with  the  seijeants  at  law  :  And  we  do  hereby  will 
and  require  you  to  signify  to  Sir  NicoTas  Conyn^am  Tindal,  inight,  our 
Chief  Jastice,  and  oompasiions,  Jostiees  of  owt  said  Court  of  Common  Pleas, 
this  our  royal  will  and  pleasure;,  requiring  them  to  make  proper  rules  and  orders 
of  the  said  Court,  and  to  do  whatever  may  be  necessary  to  carry  this  our  pur- 
pose into  effect.  And  whereas  we  are  gi^iouiily  pleased,  as  a  mark  of  our 
royal  fiivour,  to  confer  npon  the  seijeants  at  law  hereinafter  named,  being  ser- 
jeafnts  at  this  preseht  time  in  ftctnal  practice  in^  our  said  Court  of  Common 
Pleas,  some  permanent  rank  and  place  in  all  our  Courts*  of  law  and  equity,  we 
do  hereby  farther  order  and  direct  that  Yitruvius  Lawes,  Thomas  JD'Oyley, 
Thomaa  Peake,  William  St.  Julian  Aralnn,  John-  Adams,  Thomas  Andrews, 
Henry  Storks,  Ebenezer  Ludlow,  John  Scriven,  Henry  John  Stephen,  Charles 
Carpenter  Bompas,  Edward  GouJbom,  Geofge  BEealh,  John  Taylor  Coleridge, 
and  Thomas  Noon  Talfourd,  Serjeants  at  law,  shall  from  hencefbrth,  acoordmg 
to  their  respective  seniority  amongst  thems6lves,'have  nak,  place  and  audience^ 
in  all  our  Courts  of  law  and  equity,  nekt  afler  John  Balgu^,  Esq.,  one  of  our 
counsel  learned  in  the  law ;  and  we  do  hereby  will  and  require  you  not  only  to 
cause  this  our  direction  to  be  observed  in  oar  Coarts  of  Cnancery,  bat  also  to 
signify  to  the  Judges  of  our  several  other  Courts  at  Westminster  that  it  is  our 
express  pleasure  that  the  same  course  be  observed  in  all  our  said  Courts.  Given 
at  our  Court  of  St.  James's  this  24th  day  of  April,  in  the  fourth  year  of  our 
reign. 
"  To  the  Rt.  Hon.  Henet,  Lord  Bbouoham  and  Yaux, 
Lord  High  Chancellor  of  Great  Britain." 


MOTIONS  FROM  THE  SHERIFFS  COURT. 

On  Tuesday,  the  I5th  April,  Lord  Chief  Justice  TindaIi  announced  that  the 
judges  had  come  to  a  resolution,  that,  upon  all  motions  respecting  causes  tried 
Wore  sheriffs  or  judges  of  inferior  Courts  of  record  pursuant  to  the  statute  8 
&  4  Will.  4,  c.  42,  ss.  17, 18,  the  party  making  the  anplication  to  the  Court 
above  must  produce  an  examined  copy  of  the  notes  of  the  sheriff  or  his  deputy, 
or  of  the  judge  who  tried  the  cause,  together  with  an  affidavit  verifying  such 
to  be  a  true  copy ;  and  also,  in  cases  where  no  counsel  has  been  retained  to  oon- 
duot  the  cause  or  defence  in  the  Court  below,  an  affidavit  setting  forth  the  cause 
or  nature  of  the  application:  and  that  all  motions  to  set  aside  verdicts  obtained 
in  such  Courts  shall  come  on  for  hearing  as  motions  in  the  ordinary  coarse, 
and  not  be  set  down  in  the  new  trial  paper. 


On  the  last  day  of  last  Hilary  term,  the  Hon.  Mr.  Baron  Bayley  resigned 
his  seat  as  one  of  the  Barons  of  the  Court  of  Exchequer,  and  was  soon  iSter- 
wards  created  a  baronet.    He  waa  succeeded  by  John  Williams,  Esq.,  one  of 
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his  majesty's  counsel  learned  in  the  law,  who,  on  being  called  to  the  degree  of 
Serjeant  at  law,  gave  rings  with  the  motto  ^<  Tutela  legam  V  he  afterwards  re- 
ceived the  honor  of  knighthood. 

In  the  following  vacation — 

Sir  Thomas  Denman,  Knight,  Lord  Chief  Jnstioe  of  the  Court  of  King^s 
Bench,  was  created  a  peer,  by  the  title  of  Baron  Denman,  of  Dovedale,  in  Uie 
county  of  Derby. 

Sir  John  Campbell,  Knight,  his  Majesty's  Solicitor-Oeneral,  was  promoted 
to  the  office  of  Attorney-General,  vacant  by  the  resignation  of  Sir  William 
Home,  Knight :  and  C.  C.  Pepys,  Esq.,  one  of  his  Majesty's  counsel  learned 
in  the  law,  was  appointed  Solicitor-Oeneral,  and  afterwards  received  the  honour 
of  knighthood. 

Mr.  Serjeant  Jones  obtained  his  majesty's  license  to  assume  the  surname  of 
Atcherley,  in  pursuance  of  the  will  of  his  late  maternal  uncle. 

In  Easter  Term — 

On  the  29th  of  April,  Mr.  Justice  James  Pakke,  Mr.  Justice  Axdkrsoi^ 
were  removed,  the  former  from  the  Court  of  King's  Bench,  the  latter  from  Uie 
Court  of  Common  Pleas,  to  the  Court  of  Exchequer :  and  Mr.  Baron  Yauqhan 
was  removed  to  the  Court  of  Common  Pleas,  and  Mr.  Baron  Williams  to  the 
Court  of  King's  Bench. 


The  Judges  who  sat  in  the  Court  of  Common  Pleas  during  the  foregoing 
term  (except  that,  from  the  29th  of  April,  Mr.  Baron  Yauqhan  took  the  place 
of  Mr.  Justice  Aldsbson)  were — 

Lord  Chief  Justice  Tindal, 
Mr.  Justice  Pakk, 
Mr.  Justice  Oaselse, 

and 
Mr.  Justice  Aldebson. 


CASES 

ABaUED  AND  DET£BMIN£D 

a  TBB 


COURT  OF  COMMON  PLEAS, 

tfriflitq  €tm, 

IN  THB  FOURTH  YEAR  OP  THK  RBIGN  OP  WILLUM  IV.— 1834. 


BATOHELOE  and  Another  v,  YTSE.— p.  552. 

Where  the  sheriff  Bells  under  an  execution  more  than  sufficient  to  satisfy  the  debt  and 

costs,  he  is  liable  in  trover  for  the  excess. 
Where  a  trader  whose  goods  are  under  seizure  quits  his  home,  it  is  for  the  juiy  to  saj 

whether  he  departs  with  the  bon&  fide  intention  to  endeayour  to  procure  the  means  of 

remoTlng  the  execution,  or  whether,  haying  gone  for  that  purpose,  he  stays  away  for 

the  purpose  of  avoiding  his  creditors. 

This  was  an  action  of  trover  broaght  by  assignees  of  a  bankrupt  against  a 
sheriff  to  recover  the  value  of  certain  ^oods  of  the  bankrupt  alleged  to  have 
been  sold  under  execution  after  the  issuine  of  the  commission.  The  cause 
was  tried  before  Lord  Chief  Justice  Tindal,  at  the  sittings  at  Westmin- 
ster after  last  Hilary  term.  The  bankruptcy  was  disputed.  On  the  part  of  the 
plaintifb  the  debt  and  trading  were  proved ;  and,  in  order  to  establish  an  act 
of  bankruptcy,  evidence  was  given  of  the  bankrupt's  having,  whilst  a  person 
was  in  possession  of  his  effects  under  two  executions,  left  his  home  and  gone 
to  London.  The  executions  were  for  763/.,  and  the  sheriff  sold  to  the  extent 
of  1,059/.,  being  an  excess  of  295/.  over  and  above  the  sum  directed  to  be 
levied,  uid  costs.  No  evidence  whatever  was  offered  on  the  part  of  the  de- 
fendant. On  thepart  of  the  plaintiffs,  it  was  contended  that  trover  would  lie 
for  the  excess.  His  lordship  left  it  to  the  jury  to  say  whether  the  bankrupt's 
motive  in  absenting  himself  from  home  was  bon§.  fide  with  the  intention  to  en- 
deavour to  procure  the  means  of  discharging  the  executions,  or  with  a  view  to 
conceal  himself  from  his  creditors.     The  jury  found  for  the  defendant 

Mr.  Serjeant  Wilde,  in  the  last  term,  obtained  a  rule  nisi  that  this  verdict 
might  be  set  aside,  and  a  new  trial  had.  To  shew  that  trover  was  maintainable 
for  the  excess,  he  cited  Stead  v.  Gbscoigne,  8  Taunt.  527,  where  it  was  held, 
that,  if  a  sheriff  le^ly  take  ffoods  in  execution,  the  proprietor  whereof  after- 
wards becomes  bankrupt,  and  the  sheriff  sells  at  one  time,  after  the  bank- 
ruptc7,(a)  enough  to  satbfy  both  that  execution  and  also  another  execution, 

(a)  A  sale  after  the  bankruptcy  has  since  been  decided  to  be  yoid  as  against  the  assign- 
ees though  the  execution  were  delivered  to  the  sheriff  before — See  Balme  v.  Button,  3 
Moore  ft  Scott,  1, 1  Oromp.  ft  M.  262,  9  Bing.  471 ;  (Hrland  v.  Carlisle,  4  Moore  ft  Scott, 
24,  2  Oromp.  ft  M.  31. 
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which^  being  delivered  to  him  after  the  bankmptcy,  is  void,  the  bankmpt's  as- 
signees may  recover  in  trover  for  snoh  of  the  goods  as  were  sold  after  the  sheriff 
had  raised  money  enough  to  satisfy  the  first  execution.  He  also  submitted  that 
the  direction  of  the  Lord  Chief  Justice  was  rather  too  limited,  inasmuch  aa  the 
bankrupt  might  have  gone  to  London  for  a  lawful  purpoee,  and  stayed  there 
with  a  view  to  avoid  his  creditors,  (a) 

Mr.  Serjeant  Talfowrd  now  showed  cause.  Stead  v.  Gasooigne  was  but  little 
argued;  and  there  is  a  manifest  distinction  between  that  case  and  the  present: 
there,  there  was  a  broad  line  of  desiaroatioii  between  die  property  sold  under 
the  first  execution,  which  was  good,  and  that  sold  under  the  second,  which  wm 
void )  whereas  here  the  wixure  was  legal  as  to  the  whole.  [Lord  Chief  Justice 
TiNDAL  referred  to  Norman  v.  Bell,  2  Bam.  k  Adolph.  190,  where  a  toll  of 
com  had  been  customarily  taken  by  dipping  into  the  sack  so  as  to  brmg  out  a 
certain  quantity,  and  the  collector  vaiied  from  the  proper  mode  (by  sweqnng 
instead  of  lijfiing  the  toll),  so  as  to  take  more;  it  was  held  that  trover  lay  against 
him  for  the  excess.]  In  that  case  the  original  act  of  taking  was  wrongftd.  In 
seizing  under  an  execution,  it  is  utterly  impossible  to  determine  what  will  be  a 
sufficient  seizure.  Then,  thepe  being  no  evidence  of  any  creditor  being  delayed, 
the  bankrapt's  going  to  London  didnot  amount  to  an  act  of  bankraptcy.  In 
Fisher  v,  Boucher,  }0  Qf^7i.  &  Cre^  704^  where  a  trader^  bebg  uider  appe- 
hension  of  arrest,  gave  directions  to  his  servant  to  deny  him  m  case  A.,  a  sheriffs 
officer,  called,  it  was  held,  that,  the  sheriff's  officer  not  having  called,  this  of 
itself  was  not  anyevidence  of  a  beginning  to  keep  house. 

Mr.  Serjeant  wUde  and  Mr.  Sepjei^Dt  Ckl^dytj  io  support  of  the  rale.  The 
action  is  clearly  maintainable.  If  the  sheriff  has  sold  sufficient  to  satisfy  the 
execution,  and  |;he  defendant  in  the  ezeeutioa  demands  the  rest,  and  die  weriff 
refuses  to  stav  his  hand,  would  he  not  be  liable  to  him  in  trover. 

Lord  Chief  Justice  Tindal.  The  law  allows  the  sheriff  to  seue  a  reasonable 
^uantitv  of  the  debtor^s  goods :  but  he  must  know  wh^n  he  hfts  tpld  enough  to 
satisfy  the  execution.  Stead  v.  Gascoigne  is  a  direct  anthority.  The  case  cer- 
tainly was  not  much  argued ;  but  it  was  treated  as  an  authority  by  Mr.  Justioe 
LittWale  in  Norman  v.  Bell.  I  think  the  ease  should  go  down  to  be  reoonsi- 
dereid,  on  payment  of  costs.  Ride  abeolutei  on  pajm^t  of  costs. 


POE  d.  BRITTLEBAJNK  p.  BOB.™p,  662. 

Service  of  a  declaration  in  ^ectment  on  the  dangkter  of  the  tenaat  in  posseesioii  Is  not 
1^004  semcci  uxdess  it  be  shown  to  baye  come  to  the  hx^^  of  the  tenl^lt. 

Mr.  Clarke  moved  that  the  service  of  the  declaration  and  notice  in  ejectment 
might  be  deemed  ffood  service.  The  affidavit  upon  which  he  moved  stated  that 
the  declaration  and  notice  had  been  served  upon  the  daughter  of  the  tenant  in 
possession  upon  the  premises,  and  the  nature  and  intent  thereof  explained  to 
her^  and  that  the  tenant  had  absconded  to  avoid  her  creditors,  and  had  been 
absent  some  months. 

It  not  appearing  that  the  declaration  had  ever  come  to  ihe  hands  of  the 
tenant —  Clarke  took  nothing.(&) 

(a)  See  Gamming  o.  Bally,  4  Moore  k  Payne,  36,  6  Bing.  363. 

(h)  See  Doe  d.  Thomas  tr.  Boe,  1  M.  ft  Seott,  435,  and  Doe  d.  Jame^  v.  Boe,  Id  597. 
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SWAINE  and  Others  v.  STONE.— p.  584. 

A  role  n.'bsotnte  may  be  drawn  up  doling  term  on  an  Order  of  a  Judge  dated  in  vaca- 
tion. 

An  order  of  a  Jndge  had  been  obtained  m  Taoatioa  for  a  rrference  to  the 
ProthoQotarj  to  oompnte  the  prinoipal  and  interest  due  on  a  IhII  of  exchange. 
The  Secondary  objecting  to  draw  up  a  rule  in  tenn,  on  the  ground  that  it  )md 
never  been  the  practice  to  do  so— 

Mr.  Serjeant  Wilde  applied  to  the  Court  to  give  a  direction  to  the  officer  on 
the  subject.  Be  submitted  that  many  difficulties  would  necessarily  arise  if 
these  orders  were  not  made  rules  of  Court 

Thb  Court  (after  consulting  the  other  Judges^  said  that  they  thought  it 
desirable,  that,  when  brought  to  the  office^  the  oroer  o^  the  Judge  shomd  be 
made  a  lule  ef  Court.  Bule  accordingly. 


BICKE  Y.  NOEES.— p.  586. 


In  an  action  bj  an  attorney  for  business  done,  for  which  no  sigiied  biUs  had  been  delit- 
ered  in  pursuance  of  the  statute,  an  admission  bj  the  defendant  in  an  examination 
before  the  commissioners  under  a  commission  of  bankrupt  since  superseded,  that 
the  sum  claimed  was  due,  is  not  sufficient  evidence  to  support  a  count  upon  an  account 
stoted. 


ASHLm  V.  t-ANGTON  and  Two  Others.- p.  719. 

Where  a  Joint  warrant  of  attorney  la  given  by  two  or  ihore  persons,  one  of  whom  is  an 
infant,  the  court  wiU  order  it  to  be  vacated  as  against  the  latter,  and  to  stand  against 
the  other  parties. 

Mb.  Mansdf  on  a  former  day,  obtained  a  rule  nin  to  set  aside  a  warrant  of 
attorney,  on  the  ground  that  one  of  the  parties  was  an  infimt  at  the  time  it  was 
executed. 

Mr.  Serjeant  WUde  was  now  about  to  show  cause :  bat  the  Court  called  on — 

Mr.  Mansel  to  support  his  rule.  He  referred  to  Saunderson  v,  Marr,  1  Hen. 
Blao.  75|  where  it  was  held  that  a  wmant  of  attorney  oi^n  by  an  infant  is 
absolutely  void,  and  ihe  Court  will  act  confirm  it,  though  the  infant  appear  to 
have  given  it  (knowinff  that  it  was  not  ralid)  for  the  purpose  of  collusion :  and 
to  Wood  V.  Heath,  1  Chit.  Bep.  708,  where  a  judgment  entered  up  on  a  warrant 
of  attorney  was  set  aside  because  one  of  the  parties  was  an  infiint  at  the  time  of 
the  execution  of  it.  And  he  contended  upon  the  authority  of  the  case  of  Bald- 
win V,  Atkins,  2  t^owl.  P.  G.  691,  that  the  judgment  must  strictly  follow  the 
warrant  of  attorney;  which  being  impossible  in  this  case,  by  reason  of  the 
infancy  of  one  of  the  parties,  no  judgment  could  be  entered  up  on  it  at  alL 

Per  Curiam.  Upon  the  authority  of  Motteux  v.  St.  Auoin,  2  Hen.  Blac. 
1133,  we  think  the  warrant  of  attorney  in  this  case  may  be  vacated  as  against 
the  infant,  and  allowed  to  stand  as  against  the  other  parties.  The  rule  there- 
fore will  be  discharged  with  costs  as  to  the  two  adutts,  and  the  name  of  the 
infant  may  be  expunged.  Rule  accordingly. 
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WOOD  V.  FEOST.— p.  746. 

The  coartreBcinded  a  rale  for  judgment  on  a  fabe  plea  of  nnl  tiel  record  to  a  scire  faeiUf 
on  the  ^ound  that  four  days  had  not  been  suffered  to  interrene  between  the  deUroy 
of  the  issue  and  the  rale  to  produce  the  record. 

The  plaintiff  bronght  a  soire  &oias  on  a  jadgment  of  this  court  more  than 
twenty  years  old.  The  declaration  was  deliver^  on  the  2d  Jane;  on  the  lOtii 
the  defendant  pleaded  nnl  tiel  record ;  and  on  the  11th  (yesterday)  the  issoe 
was  delivered,  and  Mr.  Butt,  on  the  part  of  the  plaintiff,  upon  an  affidavit  that 
the  plea  was  false  and  pleaded  for  the  mere  purpose  of  delay,  obtained  a  nde 
(drawn  up  peremptorily  to  show  cause  on  the  12th)  for  judgment :  and  the  offi- 
oer  was  directed  to  produce  on  this  day  the  record  of  the  jadgment  in  the  origi- 
nal action.  The  secondary  haying  accordingly  produced  the  record,  Mr.  Butt 
(no  counsel  appearing  to  show  cause)  made  his  rule  absolute. 

Mr.  Comyn,  who  had  been  instructed  to  oppose  the  rule  for  judgment,  in  the 
course  of  the  day,  moved  that  it  might  be  rescinded,  on  the  ground  of  irreffolar- 
ity  in  the  proceedings.  He  contended  thet  the  rule  to  produce  the  record  would 
have  been  a  four  day  rule  after  the  delivery  of  the  issue ;  and  that,  this,  being 
the  case  of  a  judgment  on  which  the  plaintiff  had  thought  fit  to  sleep  so  long, 
the  application  was  one  that  the  court  would  not  be  disposed  to  fayoor,  in  viol^ 
tion  of  the  established  practice. 

Mr.  Butt,  contri,  submitted  that  the  constant  practice,  where  a  plea  appears 
upon  the  face  of  it  to  be  a  sham  plea  and  pleaded  for  the  mere  purpose  of  de- 
laying the  plaintiff,  was,  to  permit  judgment  to  be  signed,  treating  the  plea  as 
a  nullity;  and  that,  in  the  present  case,  the  falsity  o^  the  plea  clearly  appeared, 
as  well  from  the  affidavit  upon  which  the  original  motion  was  founded,  as  from 
the  record  of  the  judgment  that  had  been  produced. . 

Lord  Chief  Justice  Tindal.  The  practice  of  the  court  requires  that  there 
shall  be  four  days  between  the  delivery  of  the  issue  and  the  production  of  the 
record.  In  the  present  case,  four  days  have  not  intervened ;  and  no  reason  has 
been  sng^sted  to  induce  the  court  to  depart  in  the  particular  case  from  the  or- 
dinary rule.     The  plaintiff  might  have  brought  his  action  earlier. 

The  rest  of  the  Court  concurring —  Bale  rescinded. 


DOE  d.  SUMMERVILLE  v.  ROE.— p.  747. 

The  Btatate  11  Geo.  4  ft  1  Will.  4,  c.  YO,  e.  36,  for  expediting  the  remedj  of  the  landlord 
where  his  right  of  entry  accrues  during  or  immediately  after  an  issuable  term,  does  not 
apply  to  the  case  of  a  tenancy  under  an  agreement  expiring  the  day  before  the  first  daj 
of  the  term. 

The  11  Geo.  4  4  1  Will.  4,  c.  70,  s.  86— after  reciting  that  landlords  io 
whom  a  ri^ht  of  entry  into  or  upon  any  lands  or  hereditaments  might  accrae 
during  or  immediately  after  Hilary  and  Trinity  Terms  respectively,  were  there- 
tofore unable  to  prosecute  ejectments  against  their  tenants  so  as  to  try  the  same 
at  the  assizes  immediately  ensuing,  whereby  much  delay  was  occasioned  in  the 
recovery  of  the  possession  of  lands  and  tenements  wrongfully  withheld  by  teoants 
against  their  landlords — enacts,  <'  that,  in  all  actions  of  ejectment  thereafter  to 
be  brought  in  any  of  his  Majesty's  Courts  at  Westminster  by  any  landlord 
against  his  tenant,  or  against  any  person  claiming  through  or  under  such  tenant, 
for  the  recovery  of  any  lands  or  hereditaments  where  Uie  tenancy  shall  expire 
or  the  right  of  entry  into  or  upon  such  lands  or  hereditaments  shall  accrde  to 
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snch  landlord  in  or  after  Hilary  or  Trinity  Terms  respectively,  it  shall  be  law- 
ful for  the  lessor  of  the  plaintiff  in  any  such  action,  at  anytime  within  ten  days 
after  snch  tenancy  shall  expire  or  riffht  of  entry  accrue  as  aforesaid,  to  serve  a 
declaration  in  ejectment  intitied  of  the  day  next  after  the  day  of  the  demise  in 
snch  declaration,  whether  the  same  shall  be  in  term  or  in  vacation,  with  a  notice 
thereunto  subscribed,  requiring  the  tenant  or  tenants  in  possession  to  appear 
and  plead  thereto  within  ten  days  in  the  court  in  which  such  action  may  be 
brought;  and  proceedings  shall  be  had  on  such  declaration,  and  rules  to  plead 
entered  and  given,  in  such  and  the  same  manner,  as  nearly  as  may  be,  as  if  such 
declaration  had  been  duly  served  before  the  precedbg  term :  Provided  always 
that  no  judgment  shall  be  si^ed  a^nst  the  casual  ejector  until  de&ult  of  ap- 
pearance and  plea  within  such  ten  days,  and  that  at  least  six  clear  days'  notice 
of  trial  shall  be  given  to  the  defendant  before  the  commission  day  of  the  assizes 
at  which  such  ejectment  is  intended  to  be  tried :  provided  also  that  any  defend- 
ant in  such  action  may,  at  any  time  before  the  trial  thereof,  lypply  to  a  judge  of 
either  of  his  majest/s  superior  courts  at  Westminster,  b^  summons  in  tiie  usual 
manner,  for  time  to  plead,  or  for  staying  or  setting  aside  the  proceedings,  or 
for  postponing  the  trial  until  the  next  assizes :  and  that  it  shall  be  lawful  for 
the  judge  in  his  discretion  to  make  such  order  in  the  said  cause  as  to  him  shall 
seem  expedient/' 

Mr.  MUner  moved  for  judgment  against  the  casual  ejector,  in  pursuance  of 
the  above  provision,  under  the  foUowmg  circumstances : — ^The  premises  were 
demised  to  the  tenant  in  possession  by  a  written  agreement  dated  the  21st  of 
May,  1830,  for  one  year,  and  so  on  from  year  to  year,  and  the  tenancy  had  been 
pat  an  end  to  by  a  regular  notice  to  quit.  He  submitted,  that,  as  the  year 
would  only  be  completed  on  the  21st,  the  landlord's  right  of  entry  did  not  attach 
till  the  22d,  the  first  day  of  the  term,  and  consequentiy  the  case  was  within  the 
act,  which  being  remedial  should  be  liberally  construed. 

Per  Cusiam.  The  construction  contended  for  would  be  rather  too  liberal : 
the  20th  was  the  last  day  of  the  tenancy. 


REGUL^  GENERALES. 
FINES  AND  BECOVERIES.— p.  749. 

It  is  obdkred  that,  from  and  after  the  last  day  of  this  term,  ^ere  such 
parts  of  the  affidavit  verifying  the  certificate  of  acknowledgment  taken  in  pur- 
suance of  the  late  act  of  parliament  respecting  fines  and  recoveries  as  state  ^the 
deponents  knowledge  of  the  party  making  the  acknowledgement,  and  her  being 
of  full  age,"  cannot  DC  deposed  to  by  a  commissioner,  or  by  an  attorney  or  solicitor, 
the  same  may  be  deposed  to  by  some  other  person  whom  the  person  before 
whom  the  affidavit  shall  be  made  shall  consider  competent  so  to  do. 

And  it  is  further  ordered,  that,  where  more  than  one  married  Woman 
shall  at  the  same  time  acknowledge  the  same  deed  respecting  the  same  property, 
the  fees  directed  by  the  said  rules  to  be  taken,  shall  be  taken  for  the  first  ac- 
knowledgment only )  and  the  fees  to  be  taken  for  the  other  acknowledgment  or 
acknowledgments,  how  many  soever  the  same  may  be,  shall  be  one  half  of  the 
original  fees;  and  so  also  where  the  same  married  woman  shall  at  the  same  time 
acknowledge  more  than  one  deed  respecting  the  same  property.  And  where, 
in  either  of  the  above  cases,  there  shall  be  more  than  one  acknowledgment,  all 
such  acknowledgments  may  be  included  in  one  certificate  and  affidavit. 
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In  eTeiT  case  the  acknowledgment  of  a  lease  and  release  shall  be  oonadcni 
and  paid  for  as  one  acknowledgment  only. 

N.  C.  TlHDAL. 

J.  A.  Pailk. 
S.  Gaselek. 
J.  B.  BosANQUxr. 


Lord  Chief  JnstioeTnrDAl..  Mr.  JTostioe  Paek.  Hr.  Jostioe  Gaskub,  and 
Mr.  Jnstica  BoaAivQiTXT. 


MEMORANDUM. 
Thb  Judges  who  sat  in  the  Goort  of  Common  Pleas  daring  the  faregomg     ! 


I 


KEPORTS  OF  CASES 

ABOUED  AND  DETEBMINED 
n 


BY     S.    NEVILB, 

S8Q.»      OF    TEX    IXJfXB    TXXPLKy 
AND 

W.    M.    MANNING, 

>■<).,     or    LIIIOOLa'l    IHR,    B1.BBIITBBI-AT-I.AW. 


VOL.   IV. 


CONTAOnNO  GASES  IN  UICHAELUAS,  HILABY  AND  EASTEB  TERMS, 

1834-5. 


CASES 

ARGUED  AND  DETEBMINED 


COURT  OF   KING'S  BENCH, 

nr 
IN  THE  FIFTH  YBAB  OF  THE  REIGN  OF  WILLIAM  IV.—1834. 


The  KING  v.  MILLS.— p.  6. 


The  conrt  will  not  grant  a  rale  nisi  to  remore  the  depositions  taken  before  a  coroner,  and 
to  bail  a  party  charged  npon  the  coroner's  inquest  with  manslaughter,  without  an  affi- 
davit of  what  took  place  before  the  coroner. 

Alexander  moved  for  a  rale  to  showcanse  why  a  oertiorari  should  not  issue 
to  remoye  the  depositions  taken  in  this  case  before  a  coroner  of  the  West  Riding 
of  Yorkshire,  and  also  why  the  defendant  should  not  be  permitted  to  put  in 
bail  before  a  justice  of  the  peace  of  the  county  of  York,  it  appeared  from  an 
affidavit  made  by  the  defendant,  that  he  was  a  boy  of  about  14  years  of  age, 
and  was  at  present  in  custody  in  York  Castle,  charged  with  manslaughter,  upon 
the  verdict  of  a  coroner's  jury,  and  that  he  had  surrendered  himself  the  mo- 
ment he  was  aware  the  verdict  had  been  given ;  that  on  the  6th  of  November 
he  was  in  company  with  several  other  boys  of  his  own  age,  and  while  they  were 
amusing  themselves  together,  the  deceased  ran  after  him,  and  while  so  running 
fell  down;  that  the  &fl  of  die  deceased,  which  was  the  occasion  of  his  death, 
had  not  been  caused  bv  the  defendant,  who  was  merely  running  away  to  escape 
ponishment.  [Lord  DsNiiAN,  0.  J.  Is  there  any  affidavit  of  what  took  plaoe 
at  the  coroner's  inquest?]  No;  but  the  depositions  taken  by  the  coroner  wiU, 
of  couiBe,  be  produced  to  the  Court  if  the  rule  be  granted,  and  the  necessity 
for  such  an  affidavit  is  therefore  obviated. 

Lord  Dbnman,  C.  J.  The  Court  cannot  grant  the  rule  upon  the  present  affi- 
davit. We  are  bound  to  suppose  that  proper  evidence  has  been  given  before 
the  coroner's  jurv,  and  that  they  have  jfound  a  verdict  on  premises  sufficient  to 
warrant  the  conclusion  at  which  they  have  arrived. 

Taunton,  J.,  Pattkbon,  J.,  and  Williams,  J.,  concurred. 

Bule  refused. 

The  application  was  afterwards,  in  the  same  term,  renewed  upon  affidavits 
Btating  what  was  proved  before  the  coroner's  jury,  from  which  it  appeared  that 
the  manslaughter  was  of  a  venial  description.  The  Court  granted  the  rule,  and, 
in  consideration  of  the  near  approach  of  the  vacation,  gave  permission  that  the 
depositions  should  be  submitted  (when  returned)  to  a  judge  at  chambers. 
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RUPPELL  and  Another  v.  BOBEBTS  and  DEMPSEY.— p.  31. 

A.,  at  the  saggestion  of  B.,  by  letter,  orders  a  oarg|b  of  timber  of  0.  The  inroioe  is  midt 
out  in  the  name  of  A.,  and  a  bill  of  exohaoge  is  drawn  bj  B.  on  A.,  for  the  amount  of 
the  freight,  which  ia  paid  hj  A. 

In  an  action  brought  bj  G.  against  A.  and  B.  for  the  price  of  the  goods,  it  is  competent 
to  G.  to  show  that  A.  and  B.  were  jointlj  interested  ia  Uie  purchase. 

Absumpbit  for  goods  sold  and  delivered,  and  on  the  common  money  coasts. 
Plea,  by  Dempsey,  the  general  iasne.  Judgment  by  ddanlt  against  Bobeiis. 
At  the  trial  before  Lora  Denman,  0.  J.,  at  the  London  sittings  after  the  list 
term,  the  plaintiffs  sought  to  recover  5302. 15f .  the  jprioe  of  a  cargo  of  tnober 
shipped  by  them  in  April,  1834.  Dempsey  was  a  timber  broker  at  liverpool, 
at  whose  sng^stion  Boberts  wrote  a  letter,  ordermg  the  timber.  Boberts  se- 
cepted  and  paid  a  bill  of  exchange  drstm  by  Dempsey  for  the  amount  of  tlie 
freight.  The  invoice  was  also  mtde  out  to  Boberts.  Evidence  vras  given  to 
show  that  the  defendants  wave  Jointly  interested'  in  ilie  shipment.  It  was  ob- 
jected on  behalf  of  Dempsey,  that  as  the  plaintilRi  Bad  originally  contraeted 
with  Boberts,  they  could  not  now  make  Dempsey  a  party  to  the  contract  had 
Denman  overruled  the  abjection,  and  a  verdiot  "mm  found  for  tlie  plaintife 
Leave  was  however  given  to  the  defendant  Dempsey  to  move  to  set  the  verdki 
aside,  and  enter  a  nonsuit. 

W.  H,  Watson  now  moved  accordingly.  The  order  for  the  goods — the  in- 
voice for  them — and  the  bill  of  exchange  fbr>  the  payment  of  Sie  freight,  ire 
all  made  out  in  the  name  of  Boberts.  This  was  clearly  a  contract  with  Boberts; 
and  t^e  plaintiffs  cannot  now  treat  anotiier  person  as  a  joint  contractor:  It  is 
wholly  unlike  the  case  of  a  concealed  j^artner.  [PAtrxsoK,  J.  Suppose  the 
case  of  a  secret  partner, — ^would  the  circumstance  of  the  letter,  bil(  and  in- 
voice, being  in  the  name  of  one  partner,  make  any  difference  ?  This  seems  to 
have  been  an  agreement  that  the  name  of  one  should  be  used  for  both.]  It  is 
wholly  unlike  the  case  of  parties  trading  under  the  name  of  one  as  the  style  of 
the  firm. 

The  order  for  the  timber,  which  was  above  the  value  of  lOf.,  being  of  tk 
value  of  530^,  was  given  in  tDriting.  The  admission  of  the  evidence  vas 
allowing  the  plaintiff  to  var^  the  contents  of  a  written  instlrument  by  parol  en- 
dence.  [Pattx80N,J.  This  is  an  action  for  goods  sold  and  delivered.  Taxs- 
TON,  J.    The  statute  of  frauds  has  nothing  to  do  with  the  ^raestion.] 

By  the  Couet—  Bule  refuaed-Ca) 


The  KINO  v.  BEDFBBN.---p.  198. 

A  piosaeiitor  is  eaftitled  to  a  earffffeote  fh>m.the  Crown  Oflke  of  aa  iadietuteat  hi3rtiirbe« 
foand,  upon  payment  of  the  customary  fee  for  the  ctni^Mff,  without  paying  for  a«9y 
of  thii  indititMeni  also.  • 

In  this  term  Jjone$  obtained  a  rule  calling  upon  the  Solicitor  of  his  Mijes^* 
Treasury  and  Mr.  B6lt,  one  of  the  derks  in  Oourt  in  the  Grown  Office,  to  sbot 
cause  why  Mr.  Belt  should  not  deliver  to  the  prosecutor,  or  to  his  aUoraej  or 
agent,  a  certificate  of  this  indictment  having  been  found  by  the  grand  jnij  '^ 
tus  Oourt,  on  payment  of  the  ustul  fees  for  the  cert^aU  onkj.  The  griod 
jury  of  Middlesex,  on  the  10th  of  November,  found  a  true  bill  for  peijoT 
against  the  defendant.    The  prosecutor,  wishing  to  issue  a  warrant  to  ippi^ 

la)  And  see  Paterson  v.  Gaodasequi  (Gandasegoi,)  16  East,  62;  Addison  9.(hndM»' 

qui  (Gandasegni,)  4  Taunt  573  (where,  in  the  mai^al  note,  read  "  B.  debits  A.,  ^ 
«B.  credits  A.");  Thomson  v.  Dayenport,  4  Mann,  k  Ryl.  110,  9  Bam.  k  Gressw.  76. 
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head  the  defendimt,  applied  to  Mr.  Belt  at.  the  Grown  Offioei  for  a  oeitifieate  of 
the  indictment  haying  been  found,  upon  payment  of  the  usnal  fee  for  smch  cer- 
tificate only.  The  piaetice  in  the  Crown  Offioe  being  to  famish  a  oopy  of  the 
indictment  together  with  the  certificate,  and  to  charge  fees  in  respeet  of  each, 
Mr.  Belt  refused  to  ^ve  the  certificate  except  upon  payment  by  the  prosecutor 
of  the  fees  for  the  copy  of  the  indictment,  (which,  he  was  ready  to  furnish,)  as. 
well  as  those  for  the  certificate  itself. 

Campbell,  A.  Or.  now  showed  cause.  It  has  been  the  immemorial  custom,, 
that  a  copy  of  the  indictment  as  well  as  the  certificate  should  be  paid  for.  The 
indictment  and  the  certificate  may  be  considered  as  one  instrument.  It  is 
necessary  that  the  jury  should  have  a  copy  of  the  indictment  in  order  that  he 
may  be  able  to  determine  what  amount  of  bail  should  be  required. 

Jones  in  support  of  the  rule.  The  practice  in  the  Crown  Office  is  unjust,  and 
ought  not  to  continue.  The  reason  which  is  assigned  faUs,  as  it  is  not  now^ 
necessary  to  produce  a  copy  of  the  indictment  to  the  judge. 

Lord  DsNMAN,  C.  J.  after  consulting  with  the  officers  of  the  Crown  Office,! 
said: — ^The  course  of  office  appears  to  be  for  the  prosecutor  to  take  out  a  oopy, 
of  the  indictment,  though  when  the  parties  come  oefore  a  judge  he  has  only  an 
absiract  of  the  indictment.  There  is,  therefore,  no  use  whatever  in  having  a 
copy  of  the  indictment.  The  prosecutor  in  all  cases  has  a  oopy  of  the  indictmenr* 
which  he  has  himself  prefer^d,  and  the  judge  can  hold  this  party  to  bail  upon 
the  certificate  alone.  The  reason  sugffestea  for  furnishing  the  copy  of  the 
indictment, — that  otherwise  the  leamea  judge  would  not  know  what  bail  to 
require, — ^is  good;  but  it  ai^>ears  that  the  judge  has  only  an  aiitract  of  the 
indictment,  and  not  a  copt/,  when  the  parties  are  bailed.  I  do  not,  therefore, 
see  why  the  present  practice  should  continue. 

The  other  Judges  concurring,  Bule  absolute. 


The  KINO  v.  The  Justices  of  EBNT.— Ex  parte  TENTEBDEN  Seleet 

Vestry.— p.  299. 

The  magistrates  are  bounds  under  59  Qeo.  3,  c.  12,  to  appoint  all  persons  nominated  and 

elected  by  the  parishioners,  to  be  members  of  the  select  Testcy^and  have  no  discretion 

to  reject  any  person  so  nominated  and  elected. 
An  inhabitant  may  be  a  member  of  a  select  vestry,  although  he  be  a  magistrate  acting 

within  the  parish. 
An  orerseer  may  be  a  select  Testiyman,  by  Turtue  of  an  election  by  the  parishioners, 

although  he  be  also  a  member  of  the  select  vestry  by  virtae  of  bis  oifioe^ 


LBE80N  «.  SMITH.— p.  804. 

In  order  to  take  a  case  out  of  the  statute  of  limitations  a  payment  of  12«.  <m  mUnH  moiMy 
was  proved : — This  does  not  justify  a  verdict  finding  a  debt  of  132.  16#. 

A  verdict  for  nominal  damages  only  could  npon  this  evidence  have  been  sustained, 
semble. 

Where,  npon  shewing  canse  afffdast  a  mle  for  a  nonsuit  or  new  trial,  it  appears  that 
the  verdict  has  been  entered  for  an  amount  not  warranted  by  the  evidence,  the  court 
will  make  the  rule  absolute,  unless  the  parties  eoruerU  that  the  damages  shall  be 
reduced. 

Assumpsit  for  money  lent,  and  interest.  By  the  particulars  annexed  to 
the  record  the  money  (152.  12s.)  appeared  to  have  been  lent  more  than  six  yeais 
before  action  bronght|  and  cremt  was  given  for  two  payments  of  interest 
within  the  six  years.  Pleas :  Ist^  the  general  issue ;  2nd  aotio  non  aeorevit 
infra  sex  annos.     At  the  trial  before  the  under-sheriff  of  Derbyshire,  1 


576  Ex  PARTE  High  Dale.    M.  T.  1834,  [312 

September,  1834,  the  plaintiff's  niece  gave  the  following  evidence: — ^''Tlie 
plaintiff  sent  me,  in  September,  1829,  to  ask  him  for  his  interest  money;  I 
delivered  the  message  to  the  defendant.  He  gave  me  12s;  I  gave  the  12s.  to 
m  J  uncle."  On  cross-examination  the  witness  said,  that  she  merely  asked  the 
defendant  for  her  uncle's  interest  money,  and  that  the  defendant  did  not  tdl 
her  any  thing  about  it.  John  Leeson,  the  plaintiff's  brother,  gave  evidence  is 
follows : — <<  1  met  the  defendant  last  Christmas ;  I  said,  <  Thomas,  my  brother 
James  wants  to  see  you,  he  begins  to  think  you  long.'  The  defendant  said : 
<  I  should  have  been  there  before  now  if  I  had  any  thing  to  come  with,  but  times 
are  hard  with  me.  I  was  rearing  a  beast  towards  it,  but  I  have  had  the  bad 
fortune  to  lose  it.' "  This  was  the  whole  of  the  evidence  for  the  plaintiff  It 
was  contended  on  the  part  of  the  defendant  that  there  was  no  evidence  to  go  to 
the  jury  of  the  existence  of  any  debt,  and  that  the  plaintiff  ought  to  be  nonsuited 
The  under-sheriff  told  the  jury  that  there  was  no  distinct  proof  of  any  debt,— 
that  John  Leeson's  evidence  was  inadmissible  to  take  the  case  out  of  the  statute 
of  limitations, — but  that  they  might  consider  how  far  the  pavment  of  the  12f. 
for  interest,  afforded  an  inference  that  there  was  a  then  existing  debt.  The 
jury  found  a  verdict  for  the  plaintiff  for  13^.  IBs.  In  the  course  of  this  term, 
Hughes  obtained  a  rule  nisi  for  a  nonsuit  or  a  new  trial,  on  the  ground  of 
misdirection,  and  of  the  verdict  being  against  evidence. 

N,  R.  Clarke  now  showed  cause.  The  evidence  was  sufficient  to  take  the 
case  out  of  the  statute,  since  it  was  an  admission  of  a  debt  upon  which  interest 
to  the  amount  of  12«.  was  due. 

Hughes,  contra.  It  la^  upon  the  plaintiff  to  take  the  case  out  of  the  statute. 
The  evidence  was  not  sufficient  for  that  purpose.  The  evidence  of  John  Leeson 
was  inadmissible ;  for  by  Lord  Tenterden's  act,  9  Geo.  4,  c.  14,  s.  1,  ev^ 
acknowledgment  or  promise,  to  take  a  case  out  of  the  statute,  must  be  ia 
writing  and  signed  by  the  party  chargeable  thereby.  The  evidence  of  the  first 
witness  was  too  vague  and  uncertain  to  be  left  to  the  jury.  Every  acknowledg- 
ment, to  take  a  case  out  of  the  statute,  ought  to  be  an  admission  of  the  existence 
of  a  certain  amount  of  debt ;  that  amount  to  be  either  specified  or  to  be  capable 
of  being  clearly  deduced  by  calculation.  Supposing  the  12s.  to  have  been  paid 
in  respect  of  a  debt  really  due,  yet  as  neither  the  rate  of  mterest,  nor  the  time 
in  respect  of  which  it  was  due,  was  mentioned,  the  jury  had  no  data  from  which 
to  calculate  the  amount  of  the  debt.  But  there  was  no  admission  of  any  debt 
being  due;  for  the  expressions  ''my  uncle's  interest  money,"  might  merelj 
mean  that  the  defendant  had  money  to  pay  over  to  the  witness's  uncle  which  he 
had  received  as  his  agent.  Upon  such  uncertain  evidenoe,  the  under-sberif 
was  not  warranted  in  leaving  the  case  to  the  jury. 

Supposing  it  should  be  held  that  there  was  in  this  case  a  sufficient  acknow- 
ledgment of  a  debt  of  some  unascertained  amount|  the  plaintiff  could  be  entitled 
at  most  to  nominal  damages  only. 

Lord  Denman,  G.  J.  It  is  clear  that  the  verdict  is  at  all  events  for  too 
much :  we  cannot  however  reduce  the  damages  without  the  consent  of  both 
parties,  and  therefore  the  rule  must  be  made  absolute  for  a  new  trial.  It  most 
be  understood  that  we  give  no  opinion  as  to  the  admissibility  of  the  evidence 
of  John  Leeson. 
LiTTLEDALE,  Taunton,  and  Patteson,  Js.  concurred.        Rule  refnsed. 


Ex  parte  the  Inhabitants  of  CARLTON  HIGH  DALE.— p.  812. 

The  court  will  not  grant  a  mandamns  requiring  the  justices  at  sessions,  to  direct  tbe  pat- 
ting in  suit  of  a  bond  given  by  a  high  constable  for  the  due  performance  of  his  oiB«' 
— for  the  pnrpose  of  procuring  reimbursement  to  a  parish  upon  which  the  high  coasU- 
ble  has  levied  excessive  rates  in  disobedience  of  an  order  of  sessions. 
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PASDON  V.  BARTLETT  uid  Another.— p.  821.(a) 

To  debt  for  twenty  yean'  rent,  at  80i.  a  year,  upon  a  lease,  the  defendant  pleaded  the 
statute  of  limitations ;  and  farther  as  to  1420/.,  part  of  the  demand^  that  17}  years  ago 
the  plaintiff  by  deed  assigned  his  reTersion,  and  that  no  part  of  the  1420/.  had  accrued 
before  the  assignment:  verdict  for  the  plaintiff  npon  the  first  issue,  and  for  the  defend- 
ant upon  the  second  >-Held,  that  the  defendant  was  entitled  to  the  postea.(6) 

Cbowdsb,  in  this  tenOi  had  obtained  a  rule  calling  npon  Mr.  Hockin,  the 
phdntifiTs  attorney  to  show  cause  why  he  should  not  deliver  orer  to  Messrs. 
£!gan  and  Waterman^  the  defendant's  attorneys,  the  postea  in  this  cause,  and 
why  he  should  not  pay  the  costs  of  this  application. (c)  The  rule  was  obtained 
upon  an  affidavit,  which  stated  that  the  declaration  was  in  debt  for  1600^.,  being 
20  years'  rent  at  80^.  a  year,  upon  an  indenture  of  lease  dated  2nd  February, 
1812,  whereby  the  plaintiff  demised  to  the  defendant  for  21  years ;  that  the 
defendants  pleaded,  irst,  non  est  factum;  secondly,  actio  non  acoreyit  infra 
aex  annos;  and  thirdly,  as  to  1420/.  part  of  the  rent  for  the  space  of  17| 
years  ending  2nd  February,  1883,— that  the  plaintiff,  by  indenture  of  30th 
June,  1815,  had  assiffned  all  his  estate  and  interest  in  the  demised  premises  to 
certain  persons,  and  Siat  no  part  of  the  1420/.  became  due  from  the  defendants 
to  the  plaintiff  at  any  time  before  the  day  and  year  last  mentioned ;  that  the 
plaintiff  replied  to  the  second  plea,  actio  accrevit  infra  sex  annos;  and  to  the 
third,  non  eet  factum(d) ;  that  the  case  was  tried  before  Lord  Denman,  G. 
J.,  at  the  last  assises  for  the  county  of  Devon,  when  a  verdict  was  found  for 
the  plaintiff  npon  the  first  two  issues,  and  for  Uie  defendants  upon  the  third; 
•that  the  leamMl  chief  justice  thousht  that  the  plaintiff  was  not  entitled  to  any 
damages:  that  Messrs.  £^n  and  Waterman,  after  the  first  four  days  of  the 
term,  applied  to  the  associate  for  the  postea,  for  the  purposes  of  enabling  them 
to  tax  the  defendants'  costs,  but  were  informed,  that  the  postea  had  been  deU- 
▼ered  to  Mr.  Hockin,  the  plaintiff's  attorney;  Uiat  they  then  wrote  to  Mr. 
Hockin,  giving  him  notice  that  if  the  postea  was  not  returned  in  the  eourae  of 
the  day  to  the  associate,  or  sent  to  their  office,  they  should  make  an  application 
to  the  Court  upon  the  subject ;  that  on  the  same  day,  they  gave  notice  of  taxa- 
tion, and  that  taxation  was  attended  by  Mr.  Hockm,  who  produced  the  postea 
with  a  verdict  indorsed  for  180^.(e)  debt,  damages  Is.,  costs  40f . ;  but  that  the 
poetea  has  not  been  returned  to  ^e  associate,  or  sent  to  the  offiuoe  of  Messrs. 
£gan  and  Waterman. 

(a)  This  case  was  determined  on  the  Uut  day  of  tenn,  oontrary  to  the  rule  not  to  hear 
matters  of  law  on  the  last  day  of  term. 

(b\  Tide  tamen  post,  376,  note  (b). 

(e)  Qaaere,  whether  the  rule  should  not  have  been^ — ^to  amend  the  postea  according  to 
the  learned  judge's  notes,  by  entering  a  rerdict  for  the  defendants  upon  so  much  of  the 
eecond  issue  as  related  to  the  first  2}  years,  or  to  the  first  14  years  of  the  term. 

(d)  If  the  plea  had  stated  an  assignment  by  the  defendantB^  though  by  deed,  the  repli- 
eation  would  have  been  "non  assignaTernnl."  Tide  8  Kevile.A  Manning,  50,  note  (e) ; 
Doctrina  Placitaudi,  261 ;  1  Lutw.  662  ;  Cowlishaw  v,  Cheslyn,  1  Grompt.  k  Jerv.  48 ; 
Stephen  on  Pleading,  3d  edit.  1S6, 198. 

(e)  This  indorsement  appears  to  be  infonnal.  Upon  the  facts  as  §iaied  m  ih€  drfmd<tnf§ 
affidavit,  the  entry  of  the  verdict  should  have  been  1st,  that  the  lease  was  the  deed  of  the 
defendants;  secondly,  that  the  action  did  accrue  within  six  years;  thirdly,  that  the 
assignment  was  the  deed  of  the  plaintiir,---and  that  the  jury  assessed  the  damages  of 
the  plaintiiTat  U,  for  the  detention  of  the  debt,  L  e.  180/.,  being  that  portion  of  the  debt 
demanded  which  was  confessed  by  the  third  plea,  and  which  remained  unimpogned  by 
the  general  finding  of  the  jury  upon  the  first  and  second  issues.  The  jury  would  be  bound 
in  law  to  find  wme  damages,  (post  678  (a\ ;)  and  as  none  were  prored,  the  proper  course 
would  be  for  the  associate  to  ender  a  findiiig  of  U.  damages.  But  though  the  judgmtmi 
of  the  Court,  upon  the  finding,  would  necessarily  b»— that  the  plaintiif  do  recover  the 
sum  of  180/.,  parcel  of  the  debt  demanded, — it  was  irregular  to  introduce  that  sum  into 
the /Mira, — as  it  would  form  no  part  of  the  finding  of  the  jury,  anymore  than  in  the  ease 
of  an  action  of  debt  on  bond,  with  no  ether  plea  than  non  est  liKtum. 
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Newman  showed  cause.  The  defendants  estahlished  their  defence  to  the 
extent  of  part  only  of  the  demand.  The  third  plea,  (the  issae  raised  apon 
which  was  found  for  the  defendants,)  applied  only  to  1420^. ;  whereas  tbe 
demand,  as  laid,  and  as  prima  facie  proved  by  the  production  of  the  deed,  waa 
1600?.  Upon  the  face  of  the  record  the  plaintiff  has  established  his  clum  to 
the  extent  of  180/.,  being  the  residue  of  1600/.,  after  deducting  1420/.;  and 
consequently  he,  and  not  the  defendants,  is  entitled  to  the  poetea. 

CrawdeTf  contrd.  The  plea  of  the  statute  of  limitations  denied  any  cause  of 
action  within  six  years ;  but  as  it  appeared  by  the  production  of  the  existing 
lease  that  the  rent  had  been  accruing  annually  during  the  last  six  years,  that 
issue  was  of  course  found  for  the  plaintiff;  and  had  there  been  no  other  plea 
covering  the  last  six  years  the  verdict  must  have  been  entered  for  a  debt 
to  the  amount  of  the  rent  for  that  period,  and  damages  for  the  detention  of  it 
But  the  third  plea  sets  out  an  assignment  of  the  reversion,  17  3-4  years  before 
its  expiration,  and  the  issue  on  that  plea  was  found. for  the  defendant;  conse- 
quently the  result  on  the  whole  record  is,  that  the  plaintiff  is  entitled  to  no 
damages,  because  there  was  no  debt  due.  Although  the  plea  of  the  statute 
was  separately  pleaded  from  the  other  pleas,  the  effect  must  be  precisely  the 
same  as  if  there  had  been  but  one  plea,  which  would  have  run  thus;  as  to  the 
first  14  years,  the  statute  of  limitations;  and  as  to  the  last  six  years,  the  assign- 
ment of  the  reversion  17  3-4  years  ago.  The  true  effect  of  finding  in  favour  of 
the  plaintiff  the  issue  on  the  plea  of  the  statute  of  limitations  is  only  that  he  is 
entitled  for  the  last  six  years,  all  previous  rent  being  covered.  But  by  finding 
for  the  defendants  on  the  third  issue,  the  jury  have  found  that  as  to  the  last  six 
years  and  upwards,  the  plaintiff  is  not  entitled  to  recover,  by  reason  of  the 
assignment  of  the  reversion.  Looking  therefore  at  the  whole  record,  it  will  ap- 
pear that  the  defendants  have  answered  the  claim  for  rent  to  the  whole  extent 
[Patt£SON,  J.  Who  entered  the  finding  of  damages?]  It  is  believed  that  it 
was  entered  by  the  plaintiff's  attorney.  [Taunton,  J.  This  is  an  action  of 
debt,  and  therefore  the  damages  entered  are  only  one  shilling;  but  the  associate 
alone  has  a  right  to  do  that  If  the  entry  of  li.  damages  (a)  was  made  by  the 
plaintiff's  attorney,  he  has  done  a  thing  equally  wrong  in  principle  as  if  he  had 
entered  1000/.  damages.] 

Lord  DsNMAN,  G.  J.  We  are  of  opinion  that  the  rule  must  be  made  abso- 
lute to  the  full  extent.  The  defendants  established  their  defence,  and  were 
entitled  to  the  postea.  Bnle  absolute.(6) 

(a)  Without  a  finding  of  some  damages  and  costs,  the  verdict  would  haye  been  impe^ 
feet,  (Bentham's  cose,  11  Co.  Rep.  56  a.)  and  before  the  passing  of  6  Geo.  4,  cap.  SO,  the 
omission  conid  not  haye  been  supplied  hy  writ  of  inquiry,  as  snch  a  proceeding  would 
have  ousted  the  party  of  his  attaint,  (Ibid.  And  see  Chejney's  case,  10  Go.  Rep.  118  b; 
Herbert  v.  Waters,  Garth.  362 ;  Ejrnaston  v.  Mayor  of  Shrewsbury,  2  Stra.  1062 ;  1  Wnu. 
Saund.  195  b.)  But  as  writs  of  attaint  are  taken  away  by  that  statute,  sect  60,  it  would 
seem  that  all  defects  in  verdicts  may  now  be  remedied  by  writ  of  inquiry,  without  award- 
ing a  venire  de  noTO,  (and  thereby  disturbing  that  which  is  well  found)  except  as  to  mat- 
ters directed  to  be  inquired  of  (as  in  repleyin  under  17  Gar.  2,  c.  7),  by  the  jury  impao- 
nelled  to  try  the  issue. 

(6)  This  decision  is  probably  in  accordance  with  the  meriU  of  the  case,  as  they  wers 
presented  at  nisi  prius,  but  it  does  not  seem  to  be  warranted  by  the  finding  of  the  jtu/rtf 
disclosed  by  the  defendant's  aflSdavit.  If  upon  the  issue  joined  on  the  statute  of  limita- 
tions, the  plaintiff  proved  no  acknowledgment  reviving  the  trAo2e  liability,  the  verdict  on 
that  issue  ought  to  have  been  entered  for  the  plaintiff  bb  io  the  last  nx  $feart,  as  to  so 
much  (if  any)  of  the  by-gone  rent  as  the  defendants  had  acknowledged  mihin  six  years,' 
and  for  the  defendants  as  to  the  old  rent  unacknowledged.  If  the  first  2}  years'  rent  had 
been  in  the  latter  predicament,  the  whole  claim  would  have  been  barred  by  the  verdict, 
viz.  21  years  by  the  statute  of  limitations,  and  17f  years  by  the  assignment  On  the  other 
hand,  if  the  plaintiff  proved  a  distinct  legal  recognition  of  the  whole  within  six  years,  the 
entry  of  the  verdict  on  the  second  issue  generaUy  for  the  plaintiff,  was  correct ;  and  io 
that  case  the  verdict  upon  the  last  issue  woald  neither  in  form  nor  in  substance  establish 
any  justification  of  the  non-payment  of  the  2)^  years'  rent  accruing  dae  before  the  assiga* 
ment;  the  liability  in  respect  of  which  2}  year's  rent  was  not  otherwise  contested  by  the 
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MEMORANDA. 
TRINITY  VACATION,  AND  MICHAELMAS  TERM,  1834. 

8jjl  Charles  Christopher  Pepys,  Ent.  his  Majesty's  Solioitor-Genend,  was 
appointed  to  the  office  of  Master  of  the  Rolls,  vacant  by  the  death  of  Sir  John 
Lieaoh,  Knt. 

He  was  succeeded  in  the  office  of  Solicitor-Ckneral  by  Robert  Mounsey  Rolfe, 


I  Majesty  was  pleased  to  appoint  William  Erie,  and  Frederick  Thesiger, 
Esqs.  to  be  his  counsel  learned  in  the  law;  and  Matthew  Davenport  Hill,  Esq., 
received  a  patent  of  precedence  to  rank  next  after  Mr.  Thesieer. 

On  a  subsequent  day  in  the  vacation,  his  Majesty  was  pleased  to  appoint 
Creswell  Creswell,  Esq.,  his  counsel  learned  in  the  law. 

In  Michaelmas  term,  these  gentlemen  were  respectively  called  upon  to  take 
their  seats  within  the  bar  of  the  several  Courts. 

defendants  than  by  the  first  plea  and  that  part  of  the  second  plea  which  applied  to  the 
earliest  portion  of  the  rent, — all  which  was  fonnd  against  them. 


OASES 

ABGUED  AND  PETEIOIINED 

■COURT  OF  KING'S  BENCH, 


Blarq  (Serra, 


IN  THE  FIFTH  TEAR  OF  THB  REIGN  OF  WILLIAM  IV.— 1836. 


D0D80N  V.  MACKEY.-^.  827. 

In  a  letter  written  to  the  plaintiff  within  six  yearSi  the  defendant  says,  "I  can  neT«-  be 
happy  until  I  hare  not  only  paid  yon  ererj  thing,  bat  all  to  whom  I  owe  money ;"  and, 
"  Your  accoant  is  quite  correct;  and  Oh  I  that  I  were  now  going  to  enclose  yon  the 
amount  of  it."  Held,  that  this  was  evidence  to  go  to  the  jury  of  an  acknowledgment, 
taking  the  case  ont  of  the  statute  of  limitations. 

Heidi  that  such  promise,  accompanied  by  this  expression, "  It  is  impossible  to  state  to  yoa 
what  will  be  done  in  my  affairs  at  present  ,>  it  is  difficult  to  know  what  will  be  best, 
but  immediately  it  is  settled,  yon  shall  be  informed ;"  is  an  absolnte  unconditional 
promise,  and  not  a  qualified  or  conditional  promise. 

Whether  proof  of  such  letters,  together  with  proof  of  a  bill  drawn  more  than  six  yeta 
ago,  by  the  plaintiff  on  the  defendant,  and  accepted  by  the  latter,  wonld  entitle  the 
plaintiff  to  recoyer  more  than  nominal  damages,  qnere. 

Assumpsit,  (before  the  new  rules  came  into  operation,)  by  the  drawer  agaiiut 
the  acceptor  of  two  bills  of  exchange  for  50^.  each,  falling  dae  in  October,  1826, 
and  January,  1827.  Pleas :  the  seneral  issue  and  the  statute  of  limitations.  At 
the  trial  before  Lord  Dsnbhan,  C.  J.,  at  the  last  sittings  in  London,  the  plain- 
tiff first  produced  the  bills,  and  proved  the  acceptance.    He  then  put  in  two 
letters,  written  and  signed  by  the  defendant,  and  dated  respectively  the  2l8t 
April,  1828,  and  22d  November,  1830,  for  the  purpose  of  showing  an  acknow- 
ledgment, so  as  to  take  the  case  out  of  the  statute.    The  first  of  these  letten 
was  addressed  to  the  plaintiff,  and  after  adverting  to  a  letter  received  by  hisi 
from  the  plaintiff,  but  which  was  not  in  evidence,  it  contained  the  foUowiitf 
(among  other)  expressions :  '<  I  can  never  be  happy  until  I  have  not  only  paid 
you  every  thing,  but  all  to  whom  I  owe  money.   It  is  impossible  to  state  to  yoa 
what  will  be  done  in  my  affairs  at  present.     It  is  difficult  to  know  what  will 
be  best,  but  immediately  it  is  settled,  you  shall  be  informed;"  and,  <'yoar 
account  is  quite  correct;  and.  Oh  I  that  I  were  now  goins  to  enclose  m 
the  amount  of  it."    The  other  letter,  which  was  addressed  to  a  Mrs.  W., 
inclosinff  a  remittance  on  account  of  a  debt  due  by  the  defendant  to  Mn. 
W.,  and  in  allusion  to  a  debt  due  to  a  Mrs.  O.,  and  threatened  proceedinp 
by  that  lady,  said,  ''If  she  will  only  have  patience,  I  will  in  time  psj 
every  farthin^^,  as  also  Miss  Dodson,  (uie  plaintiff,"  what  I  am  indebted  to 
her."    It  being  left  to  the  jury  to  say,  whether  the  letters  amounted  to  as 
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adenowfecl^eiit  (SF,  Mi  tffl  ftBsdlilUi  promise  to  pay,  a  debt;  and  if  sO;  wbetHer 
the  acknowT^dj^ttiOntl  waa  of  a^  debt  to  the  snoiiat  ik  the  }nil^ — the  piaintiiBf  had 
a  Terdict  for  140/.;  but  the*  liftumed  ohiof  jUBtlce  gep^ethedefeiidaiit's  ooiuaaeV 
leave  to  move  for  a  nonsuit,  or  to  rednce  t£e  amount  given  bj  the  jury  to  nomi- 
nal danuiges  only. 

WordtuHn^  now  moved  aceerdinglyr 

I.  The  defendant  is  entitled  to  a  nonsuit.  There  was  no  sufficient  and  un- 
quaiifled  acknowledgment  to  take  the  case  out  of  the  statute.  If  there  was  a 
sufficient  acknawledgmmtf  there  was  no  jprtwiise  to  pay.  And  if  there  was  a 
promise  to  pay,  it  was  a  conditional  or  qualified  promise;  whereas  the  promise, 
as  laid  in  the  declaration,  was  absolute;  Feam  v.  Lewici,  6  Bingh.  349,  4  Moorer 
&  Payne,  1;  Haydon  v.  Williams,  7  Bingh.  163,  4  Moore  &  Payne,  811;  Brig- 
stocke  V.  Smith,  1  Crompt.  &  Mees.  483.  £ven  in  a  case  where  there  was  a 
composition  deed,  which  had  been  executed  by  a  defendant,  and  in  the  recital 
of  which  it  was  acknowledged  that  there  was  a  debt  due  from  the  defendant  to 
the  plaintifi^, — ^not,  however,  specifying  the  amount, — ^it  was  held  that  there  was 
no  sufficient  acknowledgment  to  ^e  the  case  out  of  the  statute;  Kennett  v. 
Milbank,  8  Bingh.  38, 1  Moore  &  Scott,  102. 

II.  Supposing,  however,  that  the  letters  constitute  a  sufficient  acknowledg- 
ment and  promise  to  pay,  to  take  the  case  out  of  the  statute,  still,  as  there  was 
no  amount  specified,  the  plaintiff  could  recover  no  more  than  nominal  damages. 
Dickenson  «.  Hatfield,  5  Carr.  &  Payne,  46,  is  Upon  this  point  a  stronger  case 
than  the  present.  • 

Lord  Denman,  C.  J.  It  was  left  to  the  jury  to  say  whether  these  lettertf 
amounted  to  an  acknowledgment,  and  a  promise  to  pay  an  existing  debt,  and 
the  jury  decided  that  it  was  so.  My  brothers  agree  with  me  that  it  was  pro- 
perly so  left.  There  can  be  no  doubt  that  the  first  letter  contained  a  sufficient 
promise.  It  was  also  put  to  the  jury  to  say,  whether  the  promise  was  conditional^ 
and  they  decided  ri|;h^ly,  as  we  think,  that  it  was  not  so.  There  is  no  ground,, 
therefore,  for  entermg  a  nonsuit. 

But  upon  the  second  point  we  must  take  time  to  consider.  The  case  of  Dick- 
enson V,  Hatfield,  which  was  decided  by  Lord  Teaterden,  is  certainly  very  like 
the  present  case.  I  own  that  I  should  have  had  no  doubt,  but  for  that  case, 
that  the  question  was  for  the  jury. 

LiTTLEDALE,  J.  and  Williams,  J.  concurred. 

Eule  for  a  nonsuit  refused. 

On  a  subseouent  day  in  the  term.  Lord  Denman,  G.  J.  said  that  upon  the 
second  point,  the  Court  thouffht  that  there  ought  to  be  a  rule  for  a  new  trial,  or 
to  reduce  the  verdict  to  one  lor  nominal  damages.         Kule  nisi  accordingly. 


MOODY  V.  DICK.— p.  348. 

The  Gonrt  will  not  grant  a  new  trial  upon  an  affidavit  by  the  defendant,  stating  that 
be  was  kept  in  ignoranee  bj  his  late  attorney  of  the  state  of  the  actien,  that  he  had 
a  good  defence  upon  the  merits,  and  that  the  Terdict  passed  against  him  bj  reason  of 
the  negligence  of  snch  late  attornej. 

Semble,  that  the  defendant's  remedy  is  by  an  action  against  the  attorney  for  negligence. 

This  cause  came  on  to  be  trial  before  Lord  Denman,  C.  J.  at  the  last  sittings 
for  Middlesex,  when  the  plaintiiT  had  a  verdict. 

AUxandet  now  moved  for  a  new  trial,  upon  affidavits  stating  that  the  defend^ 
ant  had  been  kept  in  ignorance  of  the  state  of  the  action,  by  the  attorney  whom 
he  then  employed;  that  he  had  a  good  defence  upon  the  merits,  and  that  the 
verdict  had  gone  a^inst  him  by  reason,  merely,  of  the  negligence  of  his  late 
attorney. 
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The  CouBT  said;  that  no  sufficient  ground  for  depriyioff  the  jbiniiS  of  Us 
verdict  had  heen  shown, — sappoaing  the  affidavits  to  Be  perfectly  correct 
They  snggested,  however,  npon  the  same  snppositiony  that  the  defendant  might 
have  a  good  cause  of  action  against  his  kte  attorney.  Bule  refii8ed.(a) 


The  KINO  V.  The  Inhabitants  of  LLANFIHANGEL-ABEBGOWIN.^ 

p.  355. 

Where  fraud  if  not  expressly  foand  by  the  sessionSi  this  Ck>art  cannot  mfsr  it  from  anj 
state  of  facts. 

Bat  in  case  where  the  facts  stated  were  such  as  to  render  it  almost  certain  that  the  de- 
cision of  the  jnstices  at  sessions  mnst  hare  proceeded  on  the  ground  of  fraud,  the 
Court  sent  back  the  case  to  be  re-stated. 


The  KINO  v.  ADET  and  Others.— p.  865. 

A  notice  of  appeal  against  an  order  for  stopping  up  a  highway,  is  sufficient  if  it  state  that 
the  appellants  are  aggrieyed  by  being  compiled  to  go  a  greater  distance  to  the  next 
market  town  from  their  respective  residences  than  they  would  haye  gone  if  the  road 
intended  to  be  stopped  up  were  put  and  kept  in  a  proper  state  of  repair. 

It  need  not  expressly  state  Uiat  they  are  aggriered  by  the  order. 


HALL  V,  MIDDLETON.— p.  868. 

Upon  a  motion  for  a  rule  nisi  for  a  new  trial  of  a  cause  tried  before  an  under-sberiif,  the 
party  making  the  application  should  produce  a  copy  of  the  under-sheriff's  notes,  Ten- 
fied  by  affidavit,^-or  an  affidavit  stating  a  reftisal  by  the  under-sheriff  to  give  a  copy 
of  bis  notes,  and  bring  before  the  Court  the  facts  proved  at  the  trial. 


The  KINO  v.  The  Jostioes  of  CUMBERLAND.— p.  878. 

Where  a  certain  number  of  days'  notice  of  an  intention  to  do  an  act  is  required,  the  day 
of  the  service  of  the  notice  is  exehtded  from  the  computation,  and  that  on  which  the  act 
is  to  be  done  is  included^ — ^unless  there  be  some  special  provision  requiring  a  different 
mode  of  computation. 

Therefore  notice  to  magistrates  of  an  intention  to  apply  on  the  26th  day  of  the  month,  for 
a  certiorari  to  remove  an  order  made  by  them  for  the  allowance  of  accounts  of  surrey- 
ore  of  highways,  served  upon  the  20th  of  the  same  month,  is  not  a  sufficient  notice 
within  13  G^.  2,  c.  18,  s.  6,  requiring  six  days'  notice  to  be  given. 

Cresswell,  on  the  25th  of  last  November,  obtained  a  mle  calling  npon  three 
justices  of  Cumberland  to  show  cause  why  a  certiorari  should  not  issue  to  re- 
moTC  into  this  Court  an  order  made  by  them  at  a  special  sessions  held  at  Carlisle 
on  the  25th  of  the  preceding  October,  allowing  the  accounts  of  the  survejors  of 
the  highways,  within  Orton  Quarter,  in  the  parish  of  Orton,  and  all  proceedings 
had  thereon.  This  rule  was  obtained  upon  affidayits,  one  of  which  stated,  that 
each  of  the  three  justices  had  been  on  the  20th  November  then  instant  served 

(a)  And  see  P.  8  Edw.  3,  fo.  33,  pi.  34  ,*  Registr.  Brev.  113  a;  F.  N.  B.  96  B.  ,•  Anon.  3 
Roll.  Rep.  499 ;  Latuch  v,  Pasherante,  1  Salk.  86  \  Anon.  ib.  88  pi.  7 ;  Robson  v.  Batoo, 
1  T.  R.  62 ;  Brown  v.  Neave,  Wightwick,  122 ;  Bac.  Abr.  Actions  on  the  case  (F.  2) ;  Com. 
Dig.  Action  on  the  case  for  decelpt  (A.  6) ;  1  Yin.  Abr.  676. 
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with  a  true  copy  of  a  notice  (dated  on  the  preceding  day),  that  application  would 
be  be  made  for  such  writ  of  certiorari  to  the  Court  of  King's  Bench;  on  the 
25th  November  then  instant. 

TK  H,  WaUan  now  showed  cause,  and  objected  that  the  notice  served  on  the 
20th,  of  an  intention  to  move  on  the  25th  of  the  same  month,  was  not  a  good 
notice  within  13  Gko.  2,  c.  18,  s.  5,  requiring  six  days'  notice  to  he  given  to 
magistrates ;  Rez  v.  Justices  of  Glamorganshire,  5  T.  R.  279 ;  Rez  v.  Justices 
of  Kent,  3  Barn.  &  Adol.  250. 

CrtssweU  contrd.  The  two  cases  which  have  been  cited  are  inapplicable. 
There  is  no  decision  as  to  the  mode  in  which  the  six  days  are  to  be  computed. 
The  day  on  which  the  notice  was  served,  and  also  the  day  on  which  the  motion 
is  to  be  made,  must  be  included  in  the  computation.  It  is  clear  that  the  day 
on  which  the  notice  is  served  is  to  be  included ;  Castle  v.  Burditt,  3  T.  R.  623 ; 
Lester  v.  Garland,  15  Yesey,  248 ;  Hardy  v.  Ryle,  4  Mann.  &  Ryl.  295,  9 
Bamw.  &  Cressw.  603 ;  Pellew  v.  Hundred  of  Wondford,  4  Mann.  &  Ryl.  180, 
9  Bamw.  &  Cressw.  134.  There  are  man^  instances  in  practice«in  which  it  is 
held  that  the  computaton  must  be  made  with  both  days  indusive.  By  9  Geo. 
1,  c.  22,  s.  8,  giving  a  remedy  against  the  hundred  in  certain  cases,  it  is  required 
that  the  party  injured  shall  give  notice  within  two  days  after  the  commission  of 
the  offence  by  which  he  is  injured,  and  must  be  examined  upon  oath,  within 
four  days  after  notice  touching  his  knowledge  of  the  offenders.  These  four 
days,  it  has  been  decided,  must  be  taken  inclusively  both  of  the  day  of  the 
notice  and  of  the  day  of  examination.  This  decision  is  consistent  with  that  on 
the  prior  statute ;  Norris  v.  Hundred  of  Gtiwtry,  Hobart,  139.  [Littledale, 
J.  The  common  rule  is,  that  one  day  is  to  be  taken  inclusive,  and  one  day  ex- 
clusive. That  is  the  case  with  respect  to  an  eighi  day  rule.]  By  the  rule  of 
H.  2  Will.  4  Reg.  YnL,(a)  the  Court  have  ordered  that  ihA  first  day  shall  be 
taken  exdusivdy^  the  laA  day  indunvdy.  Upon  the  authorities^  therefore,  the 
day  of  service  is  included,  and  by  the  rvh  of  Court  the  day  of  motion  is  to  be 
included ;  consequently  this  notice  was  sufficient. 

Lord  DsNMAN,  C.  tf.  In  Rex  v.  Justices  of  the  West  Riding  of  Yorkshire, 
1  Nevile  &  Manninc,  426, 4  Bam.  &  Adol.  685,  a  question^irose,  as  to  whether 
a  notice  which  had  been  there  given,  of  an  intention  to  appear  against  an  order 
of  two  justices  for  the  diversion  of  three  footpaths,  was  a  sufficient  notice  under 
the  55  Gko.  3,  o.  68,  s.  3,  which  requires  ten  days'  notice  of  appeal  to  be  given. 
It  was  contended,  that  both  the  day  on  which  the  notice  was  served,  and  that 
on  which  the  sessions  commenced,  ought  to  be  excluded  from  the  computation, 
and  that,  therefore,  a  notice  of  appeal  served  on  the  25th  June,  the  sessions 
commencing  on  5th  July,  was  insufficient.  The  court,  however,  held,  that  as 
nothing  was  expressed  in  the  act  as  to  the  mode  of  computation,  and  as  it  did 
not  require  ten  dear  days'(6)  notice,  one  day  ought  to  be  excluded,  the  other 
included.  The  officers  of  the  court  inform  us,  that  it  is  the  constant  practice, 
in  makiug  computations  of  this  sort,  to  exclude  one  dav,  and  to  include  the 
other,  except  where  another  mode  of  computation  is  specially  required.  I  think, 
therefore,  that  the  notice  in  this  case  was  insufficient,  and  that  the  rule  must  be 
discharged. 

Littledale,  J.,  and  Williams,  J.,  concurred.  Rule  discharged. 

(a)  By  which  it  was  ordered,  that '<  in  all  cases  in  which  any  particular  number  of  days, 
not  expressed  to  be  clear  dajs,  is  prescribed  by  the  rules  or  practice  of  the  Courts,  the 
same  shall  be  reckoned  exdtuively  of  the  first  day,  hn6  inclunvely  of  the  last  day,  unless 
the  last  day  shall  happen  to  fall  on  a  Sunday,  Christmas-day,  Good  Friday,  or  a  day 
appointed  for  a  public  fast  or  thanksgiving,  in  which  case  the  time  shall  be  reckoned 
exehtaively  of  that  day  also." 

(b)  And  see  Qould  v.  Hole  and  White,  4  Mann,  k  Ryl.  301,  n. 
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Tlie  KINO  V.  The  Jnstioes  <^  SOMBRSBTSHniE.— p.  8M. 

Thtf  Court  refbsed  to  awmrd  a  mandunnd,  comnumdin;  Justices  to  enftwce^  by  iwnii;  t 
warrant  of  distress,  a  highway  rate  assessed  apon  land  which  had  nerer  beea  nitod 
before,  and  the  liability  of  which  to  be  rated  was  denied. 

And  the  prosecntor  having,  previoaaly  to  the  motion  for  a  rule  for  a  mandamus,  merely 
proposed  to  call  a  meeting  for  the  purpose  of  obtaining  an  indemnity  for  the  msgii- 
trates,  without  actually  offering  a  sufficient  indemnity,  the  rule  was  discharged  willi 


Eeijb,  in  the  last  tenn  obteined  a  nde,  calling  upon  Thomas  Heniy  Mire* 
honse,  clerk,  and  Charles  Abraham  Elton,  Esq.,  two  jnatiees  of  the  peaoe  for 
the  count  J  of  Somerset,  to  show  cause  why  a  writ  of  mandamns  should  notisBoe, 
commanding  them  to  make  and  issue  their  warrant  for  IcTjing  a  distress  vpoa 
the  goods  of  James  Maclean,  the  snm  of  1/.  6.  9}(2.,  assessed  upon  him  in  res- 
pect of  lands  in  the  parish  of  Ckredon,  in  the  said  conntji  for  and  towards  the 
amending  the  highways  in  that  parish. 

^  The  affidarite  upon  which  the  rule  was  obtained,  and  those  sworn  in  oppos- 
tion  to  it,  disolosed  the  following  &ctB ; 

Bj  an  act  of  39  Geo.  3,  (a.  d.  1799,)  for  inclosing  certain  commons  and 
moor  lands  in  the  parish  of  Glevedon,  commissionerB  were  appointed  to  carry  the 
act  into  effect,  and  were  authorized  and  retjuired  to  set  out  sudi  public  caniigs 
roads  over  the  moors,  &c.,  intended  to  be  inclosed,  as  they  should  think  neoes- 
saiTt  which  roads,  when  made,  were  to  be  repaired  in  the  same  manner  as  oUier 
pablio  roads  in  the  parish  of  Gleyedon  were  by  law  to  be  repaited :  and  also  ts 
set  out  such  public  bridle-roads  and  foot-ways,  and  priyate  roads  and  ways,  lad 
other  conveniences,  in,  over,  and  upon  the  moors^  &c.,  as  tbe;y  should  think 
requisite ;  and  the  same  were  to  be  repaired  by  such  persons  and  in  sndi  manaer 
as  the  commissioners  should  direct  and  appoint. 

In  1801,  the  commisioners,  by  their  award,  set  out  certain  droTV-ways  and 
nrivate  occupation-roads,  (the  expense  of  repairing  which  they  directed  should 
DC  defrayed  by  means  of  an  assessment  upon  the  occupiers  of  Uie  newly-inclosed 
lands,)  but  set  out  no  public  roads^  none  such  being  in  their  opinion  neceisaiy. 
It  did  not  appear  that  there  had  been  any  pablio  road  over  ^e  moors  and  oom- 
mons  at  any  time  befbre  the  inclosure.  Until  24th  March,  1834,  the  oocupieis 
of  the  newly-inclosed  lands,  though  assessed  to  all  other  parochial  rates  in  the 
parish  of  Glevedon,  had  never  been  assessed  in  the  general  highway-rates  of  the 
parish,  nor  have  they  ever  been  called  upon  to  perform  any  statute-duty  unm 
the  public  roads  of  the  parish,  or  to  pay  any  composition  in  lieu  thereof.  They 
have  repaired  their  own  roads  out  of  the  proceeds  of  assessments  madeamoa^ 
themselves,  and  have  had  a  district  surveyor  of  their  own.  The  statute-duty 
havinff  been  performed  by  the  occupiers  of  the  remainder  of  the  parish,  and  the 
roads  being  so  fiur  out  of  repair,  and  even  if  the  occupiers  of  the  newly-inclosed 
lands  had  performed  statute-duty,  a  highwav-rate  would  have  been  requisite,  tbe 
parish  surveyors  gave  notice  that  they  should,  on  the  24th  March,  1834,  applj 
to  the  magistrates,  at  a  special  sessions  of  the  highways,  to  be  held  on  that  day, 
for  the  division  of  Bedminster,  in  the  county  of  Somerset,  fbr  a  hiffhway-rate  to 
be  made  on  all  the  occupiers  of  lands,  &c.  within  the  parish.  On  tlie  24th 
March,  an  application  was  accordingly  made  to  the  justices  by  one  of  the  over- 
Beers,  who  stated  that  all  the  duty  required  by  13  Geo.  3,  c.  78,  had  been  duly 
performed,  and  that  the  moneys  authorized  by  that  statute  to  be  collected  and 
recei^„  had  been  duly  applied  and  expended,  and  that  the  highways  were  so 
far  out  of  repair,  that  a  rate  was  absolutely  necessary.  An  order  was,  open  ihi* 
application  and  statement  Twhtoh  were  recited  in  the  order,)  made  by  two  joaiiceB. 
An  assessment  upon  all  the  the  occupiers  within  the  parish,  which  had  been 
previously  prepared,  (and  which  bore  no  date,  except  that  the  title  stated  that 
It  was  a  rate  for  the  repair  of  the  roads  of  Glevedon,  <<for  the  year  1834,")  was 
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on  the  same  day,  and  at  the  same  speeial  sessioiiay  pTesented  to  two  other  magis- 
trates for  their  albwance,  and  was  signed  and  allowed  by  them.     It  did  not 
appear  npon  the  face  of  the  aUowante,  that  the  two  magistsitss,  who  so  signed 
and  allowed,  acted  in  the  eapa(»fy  of  justices  of  the  peace.     In  this  assessmeDt, 
Maolean  was  rated  at  1/:  6s.  9id.j  for  part  of  the  newly-inclosed  huids.    No 
notiee  of  the  spedal  sessions  held  on  the  said  24th  March  was  given  to  any  of 
the  oounty  mnffistrates,  by  the  constable  of  either  of  the  handreds  within  the 
division  of  Bedminster.     The  clerk  of  the  justices  of  the  division  had,  at  the 
eommenoement  of  th^  year,  (according  to  the  usnal  custom  within  the  district,) 
issued  to  each  justice  of  the  division,  a  printed  statement  of  ^e  times  and  places 
when  and  where  the  justices  would,  during  the  whole  year,  meet  in  petty  and  spe* 
otal  sessions,  and  in  this  statement  the  23th  March  was  mentioned  as  a  day  on 
which  to  hold  a  special  sessions.    No  other  notiee  had  been  received  by  any  magis- 
trate.    Maclean  havingrefused  to  pay  the  IL  6«.  9}c2.,  the  surveyor  obtained  a  sum* 
mons  requiring  him  to  appear  before  the  justices  to  shew  cause  why  he  refused  to 
pay  soeh  snm.  Maolean  appeared  at  a  meeting  of  justices,  held  5th  May,  at  which 
meeting  Mr.  Biirehouse  and  Mr.  Elton  were  the  only  magistrates  present.    One 
of  the  surveyors  having  produced  the  assessment  and  proved  a  refusal  bjr 
Maolean  to  pay  the  amount,  Maclean  objected  that  the  occupiers  of  the  newly- 
inclosed  land  (supposing  them  to  be  liable  at  all  to  contribute  to  the  highway 
ratCB  of  the  parisl^  which  was  questioned,)  had  not  been  called  npon  to  perform 
fUUute^utyj  and  he  also  objected  that  the  assessment  was  illegal  for  want  of  a 
daU.     Maekan  bformed  the  magistrates,  that  in  the  event  of  their  signing  a 
warrant  to  distrain  npon  his  goods  for  the  rate,  an  action  of  trespass  would  be 
immediately  commenced  against  them  by  him.     It  being  admitted  that  Mac- 
lean had  never  been  called  upon  to  penorm  statute-duty,  the  magistrates  ex- 
pressed a  doubt  as  to  the  validity  of  the  rate,  and  said  that  they  should  take 
time  to  consider  of  the  matter.    On  the  94th  May,  Maclean  was  served  with  a 
second  summons,  and  he  in  consequence  appeared  on  the  26th  May,  at  a  meet* 
ing  of  justices,  at  which  Mr.  Mirehouse  and  Mr.  Elton  were  again  the  only 
justices  present.    One  of  the  parish  surveyors  preferred  an  information  and 
complaint  on  oath,  against  Maclean  for  non-payment  of  the  assessment,  and 
applied  for  a  distress-warrant.     Maclean  admitted  that  he  had  refused  to  pay 
the  rate,  and  objected  to  the  assessment  as  illegal,  on  the  grounds  mentioned  on 
the  previous  occasion ;  and  upon  being  asked  bv  the  surveyor,  whether,  if  the 
rate  were  abandoned  he  would  perform  statute-duty,  he  denied  his  liability  to 
contribute  in  any  way  to  the  repair  of  the  public  highways  of  the  parish.    He 

r'n  threatenea  an  action  in  case  a  distress  warrant  should  be  granted,  (te 
other  hand  Macey,  an  attorney,  who  appeared  for  the  parish,  told  the  magis* 
ttates,  that  in  the  event  of  their  refusing  to  grant  a  warrant,  an  application  for 
a  mandamus  to  compel  them  to  do  so,  would  be  made  to  this  Court  No  ad- 
judication was  at  any  time  come  to  by  the  magistrates  upon  the  general  question, 
whether  the  newly-inclosed  lands  were  ratable  to  the  highways,  thouffh  they 
expressed  it  as  their  belief  that  they  were  so  ratable ;  but  toey  suggested  to  the 
parties  that  the  proper  tribunal  for  deciding  that  question  was  the  sessions  upon 
appeal.  At  the  meeting  on  th6  26th  May,  Macey,  in  answer  to  a  question  from 
the  two  justices,  stated  his  belie/ th^t  the  parish  would  indemnify  the  magis- 
trates against  any  action  to  be  brought  against  them  by  Maclean }  and  on  a 
subsequent  occasion  he  said  that  he  had  the  authority  of  the  parish  /or  offering 
to  call  a  vtMtry  meeting,  for  the  purpose  of  giving  such  indemnity  to  the  mag|is- 
trates,  if  they  would  immediately  issue  their  warrant,  but  no  formal  indemnity 
was  ever  offered,  nor  did  it  appear  that  any  vestry  was  at  any  time  assembled, 
for  the  purpose  of  considering  the  matter  of  indemnity.  Mr.  Mirehouse  and 
Mr.  Elton  therefore  fearinff  that  an  action  would  be  brought  against  them  hy 
Maclean,  and  fearing  that  by  reason  of  the  statute-duty  not  having  been  called 
out  and  performed,  we  result  of  that  action  might  be  unfavourable  to  them,  re- 
fused to  grant  a  distress  warrant. 
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Sir  John  Campbell  and  F.  N.  Rogen  now  showed  cauae.  This  Coart  vOl 
not  compel  magistrates  to  do  an  act  which  will  expose  them  to  an  action,  the 
result  of  which  may  be  doabtfol;  Bex  v.  Jostioesof  Buckinghamshire,  2  Dow. 
k  Byl.  689,  1  Barn.  &  Cressw.  485 ;  Bex  v.  Newcombe,  4  T.  B.  368.  It  b 
quite  clear,  that  if  the  warrant  which  it  is  now  sought  to  compel  these  magis- 
trates to  issue,  were  issued  and  acted  upon,  an  action  would  be  brought  against 
them ;  and  it  seems  equally  clear  that  there  exists  a  recuonable  doubt  as  to  the 
result.  There  are  several  objections  to  the  assessment,  of  which  these  magift- 
trates  were,  at  the  time  of  the  application  for  the  distress-warrant,  informed,  and 
they  would  therefore  clearly  be  liable  for  damages,  if  any  of  those  objections 
should  prove  fatal  to  the  assessment.  In  Stanley  v.  Fielden,  5  Bam.  ft  Alder. 
425,  Bayley,  J.,  says  '<  A  magistrate  is  not  amenable  for  granting  a  vrairant,  if 
at  the  time  of  granting  it  he  has  documents  before  him  (which  are  the  acts  of 
other  magistrates,)  from  which  it  appears  he  was  justified  in  granting  the  war- 
rant. But  if  the  want  of  jurisdiction  is  manifest  from  all  the  prooeedingn 
before  him  at  the  time,  then  he  erants  the  warrant  at  his  periL"  The  obeenra- 
tions  of  Lord  EUenborough,  in  Lowther  v.  Lord  Badnor,  8  East,  119,  are  to  the 
same  e£Fect.  Now  here,  there  were  defects  in  the  proceedings,  which  made  the 
jurisdiction  of  the  justices  at  the  least  doubtful;  and  of  these  defects  the  magis- 
trates were  well  aware  at  the  time  they  were  called  upon  to  grant  the  warrant. 
First,  it  did  not  appear  upon  the  face  of  the  allowance,  Uiat  ue  two  persons  who 
signed  it  acted  in  the  capacity  of  justices  of  the  peace.  Bex  v,  Fylingdales, 
1  Mann.  &  Byl.  176,  7  Bam.  &  Cressw.  438,  shows  that  the  authority  of 
magistrates  ought  to  appear  upon  the  acts  done  by  them.  Secondly,  the  magis- 
trates assembled  on  the  24th  March  had  no  jurisdiction  to  make  the  order  for 
the  assessment,  because  the  special  sessions  had  not  been  duly  convened.  For- 
merly it  was  held,  that  each  magistrate  acting  within  the  district  should  have  a 
notice  of  the  holdinff  of  special  sessiops,  proceeding  directly  from  the  constable 
of  the  hundred ;  and  though  the  rule  has  since  been  somewhat  relaxed,  it  is 
still  necessary  that  the  notice  should  emanate  from  the  constable.  Here,  the 
notice  was  given  by  the  magistrates'  clerk,  and  this  has  been  held  to  be  insuffi- 
cient Thirdly,  the  order  of  assessment  is  bad,  inasmuch  as  the  supposed  facts, 
of  the  statute-duty  having  all  been  called  out  and  performed,  (which  is  recited  in 
it,)  is  untrue;  and  the  incorrectness  of  this  recital  was  known  to  these  two 
magistrates  at  the  time  of  the  application  for  the  warrant.  Until  the  statute- 
duty  is  all  performed,  or  a  composition  in  lieu  thereof  is  paid,  received,  and  ex- 
pended, or  unless  it  is  shown  that  the  roads  are  so  far  out  of  repair  that  the 
statute-duty  and  composition  monev  would  be  insufficient  for  the  repair  of  the 
roads,  justices  have  no  power  to  order  an  assessment  to  be  made  for  the  purpose. 
Again,  another  objection  taken  is,  that  the  assessment  is  without  a  cfofe.  Bat 
the  principal  question  in  this  case  is,  whether  this  district  is  liable  to  contribute 
in  anjf  way  to  the  repair  of  the  highways  of  the  parish.  [Lord  Denbian,  C. 
J.  I  certainly  do  not  see  what  around  exists  for  an  exemption  of  this  district.] 
This  is  a  question  which  cannot  be  decided  here  now,  and  it  is  a  question  which 
the  justices  could  not  be  called  upon  to  decide.  The  proper  tribunal  for  the 
discussion  and  decision  of  that  question  is  the  Cburt  of  Quarter  Sessions.  No 
indemnity  was  offered  in  such  a  form  that  the  magistrates  could  be  expected  to 
expose  themselves  to  an  action  upon  the  faith  of  it. 

ErUj  contra.  With  regard,  first,  to  the  indemnity.  The  offer  which 
was  made  by  Macey  was  sufficient.  He  offered  to  call  a  vestry(a)  for 
the  purpose  of  giving  to  the  magistrates  a  regular  indemnity;  and  the 
prosecutor  now  repeats  the  offer,  and  is  willing  that  this  rule  shall  be 
enlarged,  and  that  its  &te  shall  depend  upon  the  production  of  a  sufficient 
indemnity.      (This  offer  was  not  acceded  to.)      The  substantial  question 


Dlfy. 


Qaere,  whether  the  yestiy  had  power  to  bind  the  parish  bj  an  agreement  to  ladem- 
Vide  Rex  v.  Gujer,  ante. 


394]  4  Nevile  &  Manning.  687 

18,  whether  these  moor  lands  are  liable  to  the  highway-rate;  and  there 
BeemB  to  be  no  ground  whatever  for  an  exemption  of  this  district  from  the  duty 
of  contributing  to  the  repairs  of  the  highways  of  the  parish.  If  the  occupiers 
of  these  lands  are  liable  to  contribute,  and  the  rate  was  properly  made  by  per- 
sons haying  jurisdiction,  then  this  Court  will  compel  the  magistrates  to  issue 
their  warrant  for  the  purpose  of  enforcing  the  payment  of  the  rate.  The  objec- 
tion that  the  statute  duty  was  not  called  out  and  performed,  is  answered  by  the 
statement,  upon  affidavit,  that  even  though  the  statute  duty  had  been  all  per- 
formed, a  rate  would  still  have  been  necessary.  An  offer  was  made  to  Maclean 
to  abandon  the  rate,  if  he  would  perform  the  statute  duty ;  and  he  then  refused 
to  accept  the  offer  on  the  ground  of  a  total  exemption.  The  objection  that  the 
sessions  at  which  the  order  of  assessment  was  made  were  not  duly  convened, 
comes  with  a  bad  grace  from  the  magistrates,  who  must  themselves  have  adopted 
the  mode  of  giving  notice  described  m  the  affidavits,  as  preferable  to  that  which, 
it  is  contended,  is  the  proper  mode  of  giving  notice.  It  is  evident  that  all  the 
magistrates  must  have  had  notice  of  these  special  sessions,  and  that  is  all  that 
is  really  required.  Another  objection  is,  that  the  order  for  the  allowance  of  the 
assessment  does  not  appear  to  be  made  by  the  two  magistrates  in  the  capacity  of 
justices  of  the  peace.  It  appears  however,  on  the  face  of  it,  to  have  been  made 
at  a  special  sesswm  ;  and  the  Court  will  infer  from  that  fact  that  the  two  magis- 
trates who  signed  it  acted  as  magx$traies.  The  cases  of  Lowther  v.  Lord  Rad* 
nor  and  Stanley  v.  Fielden  are  not  in  point.  In  those  cases  the  objection  was 
that  the  magistrates  had  issued  a  warrant  of  distress,  they  themselves  having  at 
the  time  no  jurisdiction.  Here,  the  magistrates  are  called  upon  to  act  under  an 
order  of  other  magistrates,  made  a  long  time  before,  and  the  defects  suggested 
are  the  want  of  jurisdiction  in  the  other  magistrates.  The  proceedings  produced 
before  these  two  magistrates  would  be  a  sufficient  answer  to  an  action  of  tres- 
pass brought  against  them  for  issuing  their  warrant.  All  the  necessary  facts 
were  sworn  to.  The  validity  of  the  preliminary  documents  could  not  be  ques- 
tioned. Fawcett  v.  Foulis,  1  Mann.  &  Ryl  102 ;  7  Bam.  &  Cress.  394.  With 
regard  to  the  general  question  as  to  the  liability  of  the  newly-inclosed  lands  to 
be  rated,  it  is  submitted  that  the  appeal  to  the  Court  of  Quarter  Sessions  could 
not  be  the  proper  mode  of  trying  the  question.  Such  a  proceeding  would  have 
been  nearly  nugatory;  for  if,  upon  appeal,  the  sessions  had  declared  the  rate  bad, 
another  would  have  been  made,  and  the  party  would  have  stood  in  precisely  the 
same  situation  as  before,  because,  upon  a  point  of  this  sort,  the  decision  of  the 
sessions  is  not  final. 

Lord  Denman,  C.  J.  This  is  an  application  for  a  mandamus  to  magistrates 
to  enforce  a  rate  by  a  warrant  of  distress.  If  that  rate  is  for  any  reason  invalid, 
the  parties  interested  have  a  remedy  by  appeal.  That  is  the  remedy  pointed 
out  by  the  aet  of  parliament,  and  we  must,  in  the  first  instance,  suppose  it  to  be 
an  ample  remedy.  If  the  rate  includes  the  newly-inclosed  lands,  (as  is  the  case 
with  this  particular  ratey)  the  owners  of  those  lands  may  appeal.  If,  on  the 
other  hand,  a  rate  should  be  made  which  did  not  embrace  the  newl^-inclosed 
lands,  then  the  rest  of  the  parish,  being  interested  in  throwing  a  portion  of  the 
burden  upon  the  owners  of  those  lands,  might  in  their  turn  appeal ;  so  that  the 
Act  of  parliament  has  pointed  out  a  full  and  satisfactory  mode  of  correcting  any 
mistake  of  this  sort.  Then  the  justices  in  special  sessions  having  made  this 
rate,  the  question  is,  whether  we  ought  to  order  these  magistrates  to  enforce  it 
by  a  warrant  of  distress  ?  It  would  strike  me  that  on  every  such  occasion  the 
proper  tribunal  should  be  appealed  to  in  the  first  instance  by  one  side  or  the 
other;  that  is  the  proper  mode  of  trying  such  a  question.  I  think  that  there  is 
▼ery  considerable  reason  for  doubting  whether  this  district  is  or  is  not  liable  to 
be  rated.     That  doubt  ou^ht  to  be  resolved  by  the  sessions  on  appeal. 

We  do  not  know  on  which  ground  the  alleged  exemption  of  this  district  rests, 
And  therefore  we  do  not  know  that  we  should  not  expose  the  magistrates  to  an 
action  in  which  they  would  be  liable  to  damages,  if  we  were  to  compel  them  to 
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mrtte  a  ^smrraiiit  of  disti'eSB  iH  A\lf  calte.  It  iltf  iiliftrkiliafei  seekig  that'  there  ft^ 
A  bonft  fide  dispositioti  to  ti^  a  qn^tsdoti  6f  j^blio  ittporfonee,  ad  this  6&tfi&tif 
is,  that  those  who  have  Brought  thd  <)tie8tiba  here  have  not  taken  care  to  pnt 
themseWes  clearly  right  with  the  maristrates.  It  appears  to  me  that  they  ought 
in  the  first  instance  to  have  obtained  the  consent  of  the  yestty  to  indemnify  the 
magistrates ;  and  they  ought  to  take  care  that  erery  part  of  the  legal  machinery 
is  perfectly  right,  and  capable  of  acting  without  exposing  them  to  danger.  I 
therefore  am  of  opinion  that  the  magistrates  are  quite  justified  in  saying* 
^*  Whoever  is  right  in  point  of  law,  there  is  the  fact  of  ezemptioti  for  forty  years, 
and  therefore  we  shall  not  do  any  act  upon  our  own  i^ponsibility/'  and  they 
are  justified  also  in  refusing  to  act,  from  those  doubts  that  arise  wi^  respect  to 
the  allowance  of  the  rate  and  the  non-peiformance  of  the  statute  duty. 

Under  all  the  cironmstanoes,  therefore,  I  think  we  should  be  doing  a  very 
violent  act  in  calling  on  these  magistrates  to  issue  a  warrant  of  distress,  when 
personal  consequences  to  themselves  would  in  all  probability  ensue. 

LiTTLlDALi:,  J.    I  am  entirely  of  the  same  opinion.    It  appears  that  for  a 
oonsiderable  number  of  yeai^er  past  the  ifioor  lands  of  the  parish  have  not  c^- 
tributed  to  the  highway-rate.     The  inhabitants  seem  to  have  had  some  doubl 
atmong  themselves,  in  consequence  of  which  the  moor  lands  were  not  inelnded 
in  the  rate.     For  some  reason,  however,  the  persons  in  the  other  picrt  of  the 
parish  thought  those  lands  ought  to  contribute  in  aid  of  that  highway-rate,  as 
Well  as  the  other  lands  in  the  parish.     With  this  difibrence  of  opinion,  it  is  not 
eztraordinaiy  that  the  rest  of  the  parish  should  require  the  magistrates  to,nfe 
those  lands,  and  that  the  proprietors  of  such  lands  shotild  endeavour  to  resfstr 
that  rate.     The  matter  ousht  to  have  been  put  in  ft  proper  train  of  litigation  as 
far  as  it  could  be  done.     If  a  rate  had  been  made,  eiUier  including  or  excluding 
^ese  lands,  the  party  who  was  dissatisfied  might  have  appealed,  and  the  sessions 
Would  have  investigated  the  matter.     It  is  not  to  be  expected  in  such  a  dispute 
88  this,  that  the  magistrates  will  take  upon  themselves  to  decide  it ;  but  an 
appeal  should  be  had  to  the  sessions.     That  certainly  would  not  have  been  final; 
but  if  the  particular  rate  had  been  confirmed,  the  party  interested  in  enforcing 
stich  rate,  might  afterwards  have  compelled  the  magistrates  to  issue  their  war- 
rant of  distress.     If  parties  call  upon  ma^strates  to  issue  a  warrant  of  distress^ 
to  enforce  the  payment  of  a  rate,  the  validity  of  which  they  acknowledge  to  be' 
in  dispute,  they  ought  to  take  care  to  indemnify  the  magistrates  against  the 
consequences  of  an  action.     It  ought,  therefore,  to  be,  not  merely  an  offer  of 
indemnity,  or  an  expectation  that  the  party  would  give  it,  but  an  actual  bonl 
fide  indemnity ;  and  if  they  had  been  assured  that  such  an  indemnity  would  be 
given,  it  is  probable  the  magistrates  might  have  issued  their  warrant.     Instead 
of  that,  there  is  no  actual  oiTer  of  indemnity,  but  an  intim:ation  held  out,  on  the 
part  of  Mr.  Macey,  that  probably  an  indemnity  would  be  given  on  the  part  of 
the  parish.     There  are  contradictory  affidavits  on  that  sul^eot  as  to  what  the 
offer  really  was  that  was  made  by  Mr.  Macey ;  but  this  is  clear — that  no  actual 
indemnity  was  offered.     There  seems  to  have  be^n  a  reasonable  doubt  in  tbe 
minds  of  these  magistrates  as  to  whether  the  rate  was  valid  or  not.     I  give  no 
opinion  as  to  whether  the  moor  lands  are  to  be  rated  or  not ;  but  if  the  magis* 
trates  have  a  reasonable  dotibt,  until  that  question  is  settled  I  do  not  see  bow 
we  are  to  compel  them  to  issue  this  warrant  of  distress;  for  besides  the  genen^ 
merits  which  are  meant  to  be  tried  on  this  occasion,  the  magistrates,  on  being 
called  upon  to  show  cause  against  a  rule  for  a  mandamus,  may,  on  investigating 
the  matter  farther,  offer  any  number  of  formal  objections  which  they  consider 
to  be  deserving  of  consideration.     I  do  not  mean  to  say  that  the  objections  in 
this  case  are  well  founded,  but  on  the  part  of  the  magistrates  a  great  msfly 
objections  to  the  form  of  the  proceedings  on  this  rate  are  offered.     These  a^ 
endeavoured  to  be  answered  by  Mr.  Erie ;  but  the  mode  in  which  they  are  pre- 
sented to  the  Court  on  one  side  and  on  the  other,  shows  they  are  subjects  (o  he 
discusted.     Mr.  Erie  may  be  right  in  6Ay\hg  l^kt  the  abjections  would  turn  on^ 
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to  be  unfounded ;  but  are  the  magistrates  to  be  at  the  expense  of  litigating 
that?  Though  th^  are  thooffht  to  be  clear  now,  they  maj  be  the  subject  <» 
mncli  oonsideration ;  and  in  the  end  it  is  impossible  to  say  whether  they  may 
iorn  oat  to  be  well  founded  or  not.  If  av^  of  these  objections  were  good,  tfa^B 
magiBtrates  would  be  liable  to  an  action,  whatever  might  be  the  genmiul  merits 
of  ine  case. 

I  think,  under  all  the  circumstances,  that  the  rule  ought  to  be  discharged, 
with  eoBts. 

Whjljams,  J.  I  am  of  the  same  opinion,  and  not  a  Uttle  so  in  consequence 
of  the  fact  that  this  is  not  the  only  mode  of  raising  the  question.  The  statute 
of  Gko.  8,  seems  to  me  to  contemplate  that  questions  of  this  sort  should  be  de- 
cided by  the  Court  of  Quarter  Sessions  on  appeal.  The  question  might  be 
faised  in  this  manner  with  equal  conyenience,  whether  the  rate  included  or  es- 
oluded  the  debatable  district. 

The  only  doubt  which  I  hare  had  is  as  to  the  costs.  Upon  the  whole  matter, 
I  think  that  as  no  indemnity  .was  offered  to  the  magistrates,  they  ought  not  to 
have  been  brought  here,  and  that  this  rule,  therefore,  ought  to  be  discharged 
with  ooets. 

CojUBBiDQi,  J.  I  am  quite  of  the  same  opinion  with  the  rest  of  the  Court. 
This  Court,  I  apprehend,  will  neyer  sanction  ^  magistrate  in  abstaining  from 
doing  any  act  in  his  office  of  magistoate  on  the  ground  of  objections  not  sustain- 
able, from  a  wish  to  evade  a  proper  share  of  the  responsibility  attached  to  th^t 
oflEyee;  but  I  apprehend  that  it  is  a  settled  rule  of  this  Court,  that  where  magis- 
tratea  are  acUng  with  gocni  faith,  where  they  are  threatened  with  an  action, 
where  there  is  no  indemnity  o£Eered  to  them,  and  where  there  are  reasonable 
grounds  to  suppose  that  such  an  action  might  .be  maintained  with  success,  the 
uourt  will  neyer  compel  magistrates  to  issue  their  warrant  of  Stress,  and  sub- 
ject themselyes  to  that  action. 

Now  in  this  case  there  is  no  ground  for  saying  that  thero  was  any  want  of 
good  fidth  on  the  part  of  the  ma^trates.  Then,  with  respect  to  there  being 
reasonable  grounds  for  apprehending  an  action,  it  appears  that  they  haye  been 
threatened,  and  also  that  no  satisfoetory  offer  of  indemnity  has  be^  made  to 
them.  My  opinion  does  not  proceed  on  the  supposed  exemption  of  the  moor 
lands.  I  do  not  think  the  Court  are  sufficiently  in  possession  of  all  the  oircum- 
Blanoes  to  be  able  to  decide  that  point.  As  far  as  I  have  formed  any  opinion 
about  it  at  present,  I  should  incline  to  think  that  the  general  liability  clearly 
attaehes  upon  those  lands;  but  of  course  I  express  no  opinion  upon  that  at  all. 
It  appears  to  me  that  there  aro  undoubtedly  several  objections  mUainahU  in 
point  o/argutnenif  and  that  it  is  a  sufficient  answer  to  this  application.  The 
Court  is  not  called  npon  to  pronounce  any  opinion  upon  them.  One  objection 
I  would  mention,  because  I  would  not  be  supposed  to  assent  to  the  argnmeat 
of  Mr.  Erie  respecting  it.  I  rofer  to  the  construction  put  by  him  upon  the 
45th  section  of  18  Geo.  8,  c.  78.  This  is  the  case  of  a  large  district  in  a  parish 
in  which  nothing  whatever  has  been  done  in  the  wa^  of  calling  out  the  statute- 
duty  ;  and  I  cannot  at  present  suhacribe  to  the  doctnne  that  the  magistrates  om 
in  Buoh  case  be  warranted  in  directing  an  assessment. 

I  quite  ame  that  the  rule  ought  to  be  discharged;  and  I  think  that  as  the 
magistrates  nave  been  improperly  brought  hero,  and  brought  at  a  considerable 
expense,  tiiey  ought  to  have  their  costs.         Bde  dischar^  with  «06ta.(a) 

(a)  And  see  Underhill  v.  EUioombe,  Kackl.  k  TooBge,  460 ;  Chauntsr  «.  Glnbb,  4 
lUiin.  k  Byl.  334,.and  9  Bam.  k  Cressw.  479 ;  3  NeTile  k  Manning,  70;  Oarlton  High 
Dale,  Ez  parte,  4  NerSle  k  Manning,  313. 
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RKECE  r.  TAYLOR  and  Another.— p.  469. 

To  trespass  for  an  assaalt  and  false  imprisonment,  the  defendant  pleaded  that  he  was  la 
lawful  possession  of  a  hoase,  and  that  the  plaintiff  was  nnlawftllj  therein,  and  had 
been  requested  to  depart,  bat  had  refused,  whereupon  the  defendant  gentlj  laid  his 
hands  on  him  to  remove  him ;  that  thereupon  the  plaintiff  assaulted  him  in  the  presence 
of  a  policeman,  wherefore  he  caused  him  to  be  taken  to  a  police  office.  Replication,  de 
injuria.  The  defendant  proved  all  the  matters  of  the  plea,  except  the  auauU  by  the 
plaintiff: — Held,  that  the  plaintiff  was  entitled  to  recover  damages  for  the  impriaonrnmL 

Trespass  for  an  assanlt  and  false  imprisonment,  and  for  carrying  the  plain- 
tiff from  a  certain  house  and  shop  through  the  pnblic  streets  to  a  police  office. 
Pleas:  first,  not  guilty;  and  secondly,  by  the  defendant  Taylor,  that  he  was 
lawfully  possessed  of  the  house  and  shop,  and  that  the  plaintiff  was  unlawfully 
therein  making  a  great  disturbance  against  the  will  of  Taylor;  that  Taylor  re- 
quested him  to  depart,  which  he  reuised  to  do,  whereupon  Taylor  gently  laid 
hands  upon  him  to  remove  him  out  of  the  house  and  shop;  that  thereupon  the 
plaintiff,  in  the  presence  of  a  police  officer,  assaulted  Taylor,  upon  which  Taylor 
gaye  him  into  custody,  and  caused  him  to  be  carried  from  the  house  and  shop 
along  the  public  streets  to  the  police  office.  Beplication:  de  injuridi.  At  the 
trial  before  Lord  Denman,  C.  J.,  at  the  Westminster  sittings  after  the  last  term, 
it  appeared  that  Taylor  was  in  the  possession  of  the  house,  and  that  the  plain- 
tiff was  unlawfully  there,  and  was  asked  to  depart;  that  upon  his  refusing  to 
do  so,  Taylor  called  in  a  policeman,  who,  under  the  directions  of  Taylor,  and 
upon  a  charge  for  an  assault,  conyeyed  the  plaintiff  to  the  police  office;  but  it 
was  not  shown  that  any  assault  had  been  in  fact  made  by  the  plaintiff  on  the 
defendant.  The  learned  judge  thought  that  the  defendant  Taylor  was  justified 
in  removing  the  plaintiff  from  his  house,  but  that  he  had  failed  to  show  a  justi- 
fication of  the  taking  through  the  streets  to  the  police  office,  and  that  therefore 
the  plaintiff  was  entitled  to  recover  damages  in  respect  thereof.  The  jury  found 
a  verdict  for  50/.  damages.     In  the  early  part  of  this  term, 

Maule  moved  for  a  new  trial.  The  learned  chief  justice  was  wrong  in  direct* 
inff  the  jury  that  the  plaintiff  might  recover  in  respect  of  the  taking  to  the 
police  office.  That  was  matter  of  excess,  and  in  order  to  enable  the  plaintiff  to 
recover  in  respect  of  it,  should  have  been  replied  by  way  of  new  assignment 
Under  de  injurift  the  plaintiff  could  not  recover  for  this  excess.  [WilXiAMS, 
J.  Your  general  replication  puts  in  issue  all  the  facts  of  the  plea.  Now,  in 
that  plea,  there  is  a  statement  of  an  assault  by  the  piattUiff  on  the  defendant, 
in  the  presence  of  a  policeman,  which  statement  is  necessary  to  justify  all  the 
trespasses  complained  of  in  the  declaration,  except  the  mere  removing  out  of 
the  house.  You  failed  in  proving  that.  Was  not  this  good  ground  for  the 
plaintiff  having  damages?  Lord  Denbhan,  C.  J.  I  acted  upon  the  ground 
which  my  brother  mentions.]  It  is  not  denied  that  the  plaintiff  showed  a  right 
to  recover  damages — so  fur  as  the  question  depended  upon  the  evidence — ^for  the 
assault  may  not  have  been  commensurate  with  the  justification ;  but  the  argu- 
ment, now  submitted  to  the  Court  is,  that  upon  the  pUadings,  Uie  plaintiff  was 
debarred  from  recovering  for  this  excessj  for  that  it  ought  to  be  r^ied.  TLlT- 
TTLEDALB,  J.  The  observations  of  the  judges  in  Cockcroft  v.  Smith,  1  Salkeld, 
641,  amount  to  this,  that  under  the  plea  of  son  assault  demesne,  the  defendant 
must  show  an  assault  by  the  plaintiff  commensurate  with  the  act  complained  of 
by  the  plaintiff.  Accoriding  to  what  is  there  said,  you  cannot  sustain  your  plea 
of  son  assault  demesne,  unless  you  show  a  commensurate  assault.]  That  is  so, 
but  the  defect  cannot  be  taken  advantage  of  unless  the  plea  be  properly  replied 
to.  [LiTTLEDALE,  J.  I  admit  that  the  practice  is  with  you.]  In  The  Six 
Carpenters'  case,  8.  Co.  Bep.  146, — [Littledals,  J.  That  case  does  not  at  all 
turu  upon  the  manner  of  pleading.]  Excess  is  affirmative  matter,  and  must  be 
avcTivd  [}y  replication.    Upon  these  pleadings  the  plaintiff  was  entitled  to  jndg- 
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ment  for  the  whole  matter  or  none.  [WilliamS;  J.  The  defendant  having 
failed  to  prove  all  the  facts  in  the  plea,  which  were  necessary  to  justify  the 
trespass  complained  of,  is  not  the  plaintiff  entitled  to  damages  ?  Can  you  make 
it  a  ground  of  complaint,  that  the  part  of  the  trespass  which  was  in  fact  justi- 
fied, was  withdrawn  by  the  learned  judge  from  the  consideration  of  the  jury  f 
Lioiti  Denman,  C.  J.  There  are  clearly  two  distinct  sets  of  facts  complained 
of,  and  two  distinct  parts  of  the  iustification.  The  possession  of  the  house  was 
a  justification  of  one  only,  and  therefore  in  respect  of  the  other,  which  was  not 
justified,  the  plaintiff  was  entitled  to  damages.]  It  was  all  done  at  once,  and 
constituted  but  bne  trespass — ^not  justified  to  the  full  extent,  it  is  admitted — 
bat  still  it  was  but  one  act  of  trespass.  [Littlsdale,  J.  You  are  bound  to 
prove  the  whole  of  the  allegations  in  your  plea,  or  so  much  of  them  as  consti- 
tutes a  defence  to  the  action.  This  you  have  failed  to  do.  Williams,  J. 
Spilsbury  v.  Micklethwaite,  1  Taunt.  146,  decides,  that  where  two  facts  are 
pleaded,  which  are  equally  of  themselves  defences  to  the  action,  proof  of  one  is 
sufficient.  But  here,  the  assault  which  you  failed  to  prove,  was  a  necessary 
part  of  the  defence.  You  have  not  supported  your  plea.  Littledale,  J.  It 
was  incumbent  on  you  to  prove  the  assault,  in  order  to  show  that  you  were  war- 
ranted in  imprisoning  the  plaintiff.  Until  you  have  proved  the  allegations  in 
the  plea,  you  cannot  raise  the  question  of  excess.] 

Per  Curiam —  Rule  refused. 


PBRRING  t;.  KYMER.— p.  477. 

Upon  a  statement  of  connsel  that  he  had  moyed  for  a  rule  to  set  aside  an  award  under  a 
mistaken  sapposition  that  an  affidavit  deposing  to  certain  facts  had  been  sworn,  the 
Coart,  on  the  day  after  granting  a  rale  nisi,  gave  leave  for  the  rule  to  be  drawn 
up  as  upon  reading  such  affidavit,  on  condition  that  it  should  be  sworn  on  that  same 
evening. 

FoLLSTT,  S.  6.,  applied  to  have  a  rule  nisi  to  set  aside  an  award,  which  he 
bad  obtained  the  day  Dcfore,  drawn  up  as  upon  reading  an  additional  affidavit 
which  had  not  yet  b^en  sworn,  but  which  it  was  intended  to  obtain  if  the  Court 
would  grant  the  application.  He  had  made  the  motion  for  the  rule  nisi  in  the 
idea  that  the  affidavit  (the  substance  of  which  had  been  stated  to  him)  was  ^ 
sworn,  and  under  this  impression  he  had  mentioned  to  the  Court  certain  of  the ' 
facts  intended  to  be  deposed. 

Lord  Denman,  C.  o.  I  certainly  think  that  there  is  good  reason  to  abide  by 
the  general  rule,  that  the  affidavits  must  all  be  prepared  at  the  time  of  making 
the  motion  to  the  Court.  However,  if  your  affidavit  is  made  and  filed  to-night 
it  may  perhaps  do.  (a) 

The  other  judges  concurring.  Leave  granted. 


GOSBELL  t;.  ARCHER.— p.  485. 

Upon  a  sale  of  land  by  anction,  a  written  contract  is  signed  by  the  purchaser,  whose  sig- 
nature is  attested  by  the  auctioneer's  clerk,  thns, — "Witness,  J.  N."  The  clerk  also 
signs  a  receipt  for  the  deposit  and  the  moiety  of  duty,  and  afterwards  pays  over  the  de- 
posit to  the  vendor,  whose  attorney  subsequently  writes  to  the  attorney  for  the  purchaser 

(a)  The  rule  would  be  drawn  up  as  haying  been  pronounced  on  the  day  on  which  the 
aflSdayit  was  sworn,  not  as  haying  been  pronounced  on  the  day  on  which  the  motion  was 
originally  made,  as  otherwise  the  rule  would  appear  to  haye  been  granted  before  the  Court 
had  any  ground  for  so  acting. 
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that  thej  c«mai  m«k»  out  a  marltetablt  title,  and  tbat  tbty  advibe  'the  ^nnaaMr  lo 

relmquish  his  purchase.    Held,  that  the  yeudor  was  not  bound  by  the  contract 
trpon  the  abandonment  of  an  unwritten  contract  for  the  sale  of  land,  on  defect  of  title, 
the  deposit  money  and  money  paid  by  the  purchaser  to  the  auctioner  for  the  porcha- 
tor's  moiety  of  the  auction  duty,  may  be  recorered. 
But  expenses  of  inTestigatlng  the  title  cannot  be  recorrerttd  without  proof  of  a  writtMi  con- 
tract binding  on  the  yendoc ;  nor  interest  upon  the  deposit^a) 
Whether  a  signature  by  J.  K.,  who  is  authorized  to  sign  a  contract  as  agent  for  one  of  the 
parties  to  a  sale  of  land,  thus,  "  Wittiest  J.  K.''  will  be  sufficient  to  bind  the  principal 
Where  there  is  no  other  signature  to  which  these  words  can  be  referred  as  attesting 
•uch  signature,  qunre. 

AssuliPSiT  on  a  sale  by  amotion  of  an  estate  to  the  plaintiff,  elalming  the 
MMMint  of  the  deposit  paid,  the  moiety  of  auction  duty  paid,  interest,  and  ex- 
penses of  investigating  the  title; — with  counts  for  money  lent,  mcmey  paid, 
money  had  and  received,  for  interest,  and  on  an  acoonnt  stated.  Plea,  the 
general  issue.  At  the  trial  before  Lord  Denman,  C.  J.,  at  Guildhall^  in  Feb- 
raaiy,  1834,  the  following  &cte  appeared. 

The  defendant  being  mortgagee  and  trustee  for  sale,  directed  the  property  id 
question  to  be  put  up  for  sale  by  Mr.  Mills,  at  the  Auction  Mart  in  London. 
The  property  was  accordingly  put  up  for  sale  on  the  29th  of  August,  1832, 
subject  to  certain  printed  particulars  and  conditions  of  sale,  amongst  which  were 
the  followinff. 

<<The  highest  bidder  shall  be  the  purchaser,  and  a  moiety  of  the  auction  duty 
shall  then  be  paid  by  him :"  "  Every  purchaser  shall  immediately  pay  down 
a  deposit  of  twenty  per  cent,  into  the  hands  of  the  auctioneer,  and  sign  an  agree- 
ment for  payment  of  the  remainder  to  the  vendors,  on  or  before  the  29th  day 
of  September  next,  at  which  time  the  purchases  are  to  be  completed,  and  the 
respective  purchasers  are  to  have  possession.'^  **  Within  twenty-one  days  of  the 
day  of  sale  the  vendors  shall,  at  their  own  expense,  prepare  and  deliver  an 
abstract  of  their  title  to  each  purchaser,  and  deduce  a  good  title  to  the  lots  sold." 

The  plaintiff  was  the  highest  bidder  for  lot  2,  described  as  a  freehold  estate, 
comprising  a  dwelling-house,  &c.,  for  400/.  He  paid  the  deposit  of  20/.  per 
cent,  and  a  moiety  of  the  auction  duty,  and  receipts  wefe  given  for  the  same. 

"Auction  Mart,  29th  Aug.  1832. 

"£80 
"  Received  of  Mr.  Henry  Gosbell,  eighty  pounds,  in  part  payment  of  depo- 
sit and  half  duty  on  property  purchased  by  him  this  day,  as  per  atfreement.(6) 

"  For  Mr.  Mills,  Joseph  Newman." 

"£5:  ies.Sd. 
"  Beoeived  of  Mr.  Henry  Gosbell,  five  pounds  sixteen  shillings  and  eight 
pence,  the  deposit  dne  on  the  purchase  of  lot  2  at  Mr.  Mills's  sale  on  the  29th 
August,  at  the  Auction  Mart. 

"  For  Mr.  Mills,  Joseph  Newman." 

Newman  was  Mills's  managing  clerk,  and  had  authority  from  him  to  give 
such  receipts. 

The  plaintiff  also  signed  the  following  agreement  on  the  back  of  the  particu- 
lars and  conditions  of  sale : 

"Auction  Mrt,  29th  Aug.  1832. 

"Lot  2.  I  have  this  day  become  the  purchaser,  of,  &c.,  mentioned  in  the 
within  particular,  at  400/.,  and  have  paid  into  the  hands  of  Mr.  John  Mills  80/. 
as  deposit  and  in  part  payment  of  the  purchase-money,  and  also  5/.  16s.  8^., 
bein^  one  moiety  of  the  auction  duty ;  and  I  do  agree  to  pay  the  vendors  the 
remaining  sum  of  320/.  on  the  29th  day  of  September  next,  and  in  all  respects 

(a)  This  action  was  probably  commenced  before  the  3  k  4  Will.  4,c  42,  came  into  opera- 
ration,  as  otherwise  it  would  hare  been  competent  to  the  jury,  under  sect  2S,  to  give  in- 
terest on  the  deposit. 

(6)  There  is  nothing  to  connect  this  receipt  with  unj  particular  agreement 
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to  fttlfil  on  my  part  the  withi&  aonditioaa.    Witneag  mj  luuid  thb  29tb  day  of 
Augnat,  1832. 

"  Witness  Joseph  Newman.  ^  Henry  Gosbell." 

150?.  was  paid  by  Mills  to  Messrs.  Browne,  solicitors,  as  s^nts  for  the  de- 
fendant, and  as  part  of  the  deposit  money  paid  upon  the  various  lots  sold. 

3d  July,  1838.  Messrs.  Browne,  as  the  attorneys  for  the  vendor,  wrote  to 
the  attorney  for  the  nlaintii^  as  follows  ;-^ 

<<  Archer  and  oniers  and  €h>sbell.  ^ 

'^  We  had  better  admit  that  we  cannot  make  out  our  title  to  this  property  aa 
freehold,  so  as  to  render  it  marhetabk,  and  if  therefore  vour  client  wul  not  take 
it  afi  it  appears  on  the  abstract,  the  better  way  will  be  ror  him  to  relinquish  hia 
purchase^  and  we  presume  we  must  pay  your  charges,  which  we  trust  will  not 
be  much,  and  you  can  then  return  us  our  abstract. 

"We  wish  for  your  client's  immediate  determination,  ae  we  mean  finally  to 
settle  this  long-standing  a&ir.'' 

No  sufficient  title  \m  ever  been  made  to  the  property.  In  addition  to  the 
deposit  and  the  moiety  of  auction  duty,  the  plaintiff  claimed  6^  198.  ScL  for 
interest  thereon,  and  30^  lie.  2d.  for  expenses  incurred  by  him  in  investigating 
the  title,  and  in  endeavouring  to  get  the  purchase  completed. 

The  plaintiff  obtained  a  verdict  for  85/.  16s.  Sd.,  being  80ZL,  the  amount  of 
the  d^osit,  and  5/.  16».  8c2.,  the  moietv  of  the  auction  duty,  on  the  count  for 
money  had  and  received,  and  the  defendant  had  a  verdict  upon  the  other  counts. 
Leave  was  given  to  the  plaintiff  to  move  the  Court  to  increase  the  damages  by 
adding  the  amount  of  the  expex^es,  via.  30/.  11<.  2^.,  and  6Z.  19<«.  8c/.  for  inter- 
est. A  rule  nisi  accordingly  was  afterwards  mnted,  with  leave  to  the  parties 
to  state  a  case  for  the  opinion  of  the  Court.  The  facts  were  accordingly  stated 
in  substance  as  above,  in  a  special  case,  in  which  the  question  submitted  waa|^ 
whether  the  plaintiff  was  entitled  to  recover  the  30/.  11«.  2cL,  and  6/.  19<.  Sd. 

PoUockf  A.  0..  for  the  plaintiff.  It  has  never,  sinee  the  decision  of  Wilde  «. 
Fort,  4  Taunt  334,  been  doubted  that  if  a  vendor  &ils  to  show  a  dear  title^ 
the  vendee  has  a  right  to  recover  the  deposit,  interest,  and  expenses  incurred  in 
the  investigation  oi  the  title.  The  only  question,  therefore,  which  can  arise  is, 
whether  there  is  in  this  case  a  valid  contract  of  sale  under  the  statute  of  frauds, 
80  as  to  constitute  the  relation  of  vendor  and  vendee.  Undoubtedly  the  contract 
which  was  signed  by  the  plaintiff  was  not  signed  by  the  defendant  himself  in 
person :  and  the  question  must  therefore  be,  whether  the  signature  by  Joseph 
Newman  is  sufficients  either  by  reason  of  a  previous  authority  or  of  a  subsequent 
recognition,  to  satisfy  the  statute.  The  fact  of  his  having  signed  in  the  charac- 
ter of  wttnew  is  not  of  itself  material  In  Sugden's  Law  of  Vendors  and  Pur« 
chasers,  7th  ed.  90,  9th  ed.  101  (citing  Welford  t;.  Beasely,  3  Atk.  508,  and 
referring  to  9  Yes.  251),  it  is  said :  <*  If  the  party  know  the  contents  of  the 
agreement,  a  subscription  as  witneu  is  sufficient."  Newman,  it  cannot  be 
doubted,  was  fully  aware  of  the  contente  of  the  aKreement  which  he  had  thus 
signed  as  a  witnesa.  In  Coles  v.  Trecothick,  9  Yea.  234,  1  Smith,  233,  the 
clerk  to  the  seller's  agent  signed  thus :  *^  Witness  E.  P.,  for  Mr.  S.,  agent  for 
the  8eller,''(a}  and  this  was  held  sufficient  under  the  statute  of  frauds." 

Then  was  Newman  clothed  with  sufficient  auihori^  to  sign  for  the  defendant  f 
Mills  was  undoubtedly  agent  to  the  seller,  and  might  have  signed  for  him  \  and 
Newman,  as  his  clerk,  must  be  taken  to  have  been  authorized  to  act  for  him  in 
the  matter.  But  supposing  that  there  was  no  previous  authority  (and  perhaps 
it  must  be  admitted  that  Newman  could  not,  at  the  time  of  signing,  have  bound 
the  defendant) :  there  was  a  subsequent  rccc^ition  by  the  defendant,  which 

(a)  Here  the  words  plainlj  indicated  that  E.  P.  was  not  aiieating  an  act  done  bj  anotheri 
no  such  act  being  menUoned,  but  was  expressing  his  own  assent  to  the  contract,  as  sub- 
agent  for  the  Tender.    Tide  post,  595  (6). 
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had  reference  back  to  the  time  of  signing,  so  as  to  make  the  contraot  good  under 
the.  statute  of  frauds. 

If  A.,  entirely  without  authority,  makes  a  contract  in  writing  for  the  par- 
chase  of  goods  by  B.,  and  B.  subsequently  ratifies  the  contract  by  parol,  such 
ratification  renders  A.  an  agent  sufficiently  authorized  to  make  the  contract  un- 
der the  statute  of  frauds;  Maclean  v.  Dunn,  4  Bingh.  722,  1  Moore  &  Payne, 
761 ;  Soames  v,  Spencer,  1  Dowl.  &  Ryl.  32.  It  would  therefore  appear  from 
these  two  cases  that  a  ratification  by  parol  is  sufficient  Now  here,  Newman 
signs  also  receipts  for  the  deposit,  which  money  is  paid  over  to  Messrs.  Browne, 
the  agents  of  the  vendor.  The  receipt  of  money  goes  far  beyond  any  Terbal 
ratification.  In  addition  to  this,  the  contract  was  ratified  by  the  letter  written 
by  Messrs.  Browne,  wherein  they  admit  that  there  had  been  a  sale  to  the  plaintiff, 
which  they  were  unable  to  complete,  and  acknowlege  a  consequent  liability  to 
pay  the  charges  of  the  plaintiff's  attorney. 

Thesiger,  contrd.  It  is  admitted  by  the  plaintiff  that  the  signature  of  % 
clerk  to  the  auctioneer  is  not  binding,  unless  there  be  evidence  of  the  vendor's 
assent.  This  was  decided  by  Coles  v.  Trecothick,  supra,  593,  (and  see  Blore  f . 
Sutton,  3  Merv.  237.)  The  defendant,  on  his  part,  admits  that  a  subsequent 
assent  is  equivalent  to  a  previous  authority.  The  question  therefore  is  simply 
whether  there  has  been  any  subsequent  ratification.  It  has  been  contend^ 
that  the  ratification  was  made  first  by  the  receipt  of  money ;  and,  secondly,  by 
the  letters  of  Messrs.  Browne.  The  receipt  of  money  was  not  sufficient  for 
this  purpose.  The  signing  of  the  receipt  by  the  auctioneer's  clerk  was  done 
in  the  character  of  agent  of  an  agent,  and  the  receipt  of  the  money  by  the  de- 
fendant, (supposing  that  to  be  the  fact,  which  is  not  dear,)  can  in  no  wiy 
whatever  DC  regarckd  as  a  recognition  of  authority  in  the  clerk  to  sign  a  con- 
tract for  the  defendant. 

If  the  receipt  by  an  agent  be  sufficient,  then  in  all  those  cases  where  the  auc- 
tioneer receives  a  deposit  the  contract  would  be  ratified.  The  receipt  of  money 
is  not  sufficient  :^-the  ratification  must  be  in  writing.  Then  as  to  the  sup- 
posed ratification  by  letter.  It  is  impossible  that  this  letter  written  by  an 
agent  can  amount  to  a  recognition  by  the  principal.  It  is  clear  that  under  the 
statute  of  frauds  you  cannot  pray  in  aid  any  parol  evidence,  except  as  to  the 
authority  of  the  agent.  In  these  letters  there  is  nothing  to  shew  what  the  pro- 
perty was,  and  parol  evidence  must  therefore  be  given  as  to  the  property  which 
18  the  subject-matter  of  the  contract.  [Lord  Denman,  J.  The  argument  is, 
that  the  letters  set  up  the  authority  of  the  party  who  signed  the  contract.]  It 
is  attempted  to  make  the  letter  of  the  agent  set  up  by  the  authority  of  the 
clerk  to  the  auctioneer,  as  agent  of  the  vendor.  In  Boydell  v,  Bmmmond,  11 
East,  142,  it  was  held,  that  a  signature  by  the  defendant  in  a  book,  entitled 
"  Shakespeare's  subscribers ; — ^Their  signatures,"  which  did  not  refer  to  a 
printed  prospectus  which  contained  the  terms  of  the  contract,  but  which  was 
delivered  at  the  time  to  the  subscribers  to  the  Boydell  Shakespeare,  could  not 
be  connected  with  the  prospectus  so  as  to  take  the  case  out  of  the  statute  of 
frauds.  And  the  reason  was,  that  such  connection  could  only  be  established 
by  parol  evidence.  In  this  case  all  that  is  said  is,  <' We  had  better  admit  that 
we  cannot  make  out  our  title  to  this  property  as  freehold."  The  letter  has  no 
closer  reference  to  the  contract  than  the  book  of  subscribers'  names  in  Boydell 
V.  Dummond. 

Foliock,  A.  G.,  in  reply.  If  this  be  not  a  written  contract  binding  upon 
the  parties,  what  right  has  the  plaintiff  to  recover  the  deposit?  If  a  letter  he 
written  containing  the  terms  of  the  contract,  and  a  letter  is  returned  in  answer 
assenting  to  the  terms,  the  two  may  be  connected  by  parol,  and  may  be  giTen 
in  evidence  as  forming  a  contract.  So  here  the  letter  and  the  agreement  may 
be  connected  and  given  in  evidence.  In  Boydell  v.  Drummond  there  was  no 
reference  to  any  prospectus.  In  the  letter  in  this  case  both  parties  are  named, 
and  it  is  apparent  firom  it  that  an  abstract  has  been  delivered|  and  that  a  por- 
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chase  had  been  made.  The  particulars  of  sale  shew  the  snbject-matter  and 
terms  of  the  contract,  and  the  letter  relinqnishes  that  oontract.  These  two 
docoments  shew  a  oontract  and  a  recognition  of  it. 

Lord  Denman,  G.  J.  This  is  an  action  to  recover  back  the  deposit  and 
moiety  of  auction  duty  paid  at  an  auction,  interest,  and  expenses  of  investigat- 
ing a  title,  where  the  defendant  had  sold  an  estate  to  which  he  could  not  make 
out  a  good  title.  The  plaintiff  has  a  verdict  for  the  deposit  and  moiety  of  auc- 
tion duty.  In  order  to  see  whether  or  not  he  is  entitled  to  recover  the  interest 
and  the  expenses  of  investigating  the  title,  an  agreement  is  resorted  to  which 
is  within  the  fourth  section  of  the  statute  of  frauds, — ^which  says  "  that  no 
action  shall  be  brought  upon  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  sisned  by  the  party  to  be  charged  therwith,(a)  or  some  other 
person  thereunto  by  him  lawfully  authorized.''  It  is  quite  clear  that  in  the  first 
instance  there  was  no  such  agreement,  or  any  memorandum  or  note  thereof, 
siffned  by  the  party,  or  by  any  person  by  that  party  previoudy  thereunto  law- 
folly  authorised ;  but  it  is  contended  that  there  is  a  subsequent  act  of  a  party 
lawfully  authorized,  equivalent  to  the  act  of  the  jparty  himself,  which  recog- 
nises that  agreement  and  ratifies  it,  and  thereby  ratifies  the  agency  of  the  party 
who  signs  it.  Maclean  v.  Dunn  shews  that  where  a  party  ratifies  the  contract 
afterwards,  he  thereby  ratifies  the  agency  of  the  party  making  the  contract. 
But  then  the  question  is,  whether  this  case  can  be  said  to  go  to  that  extent  ? 
'  Here,  there  is  the  signature  of  a  person  not  as  a  party  or  agent,  but  as  a  wxt- 
Hen.  I  confess  I  should  wish  to  have  some  dear  and  decisive  authoritv  to 
shew  that  such  a  signature  could  bind  the  party  in  any  other  character  than 
that  of  witness.  Lord  Eldon  says,  in  Ooles  v,  Trecotluck,  supra,  598,  (what 
was  not  necessary  for  the  decision  of  the  case)  that  ^'  Where  a  principal  or  per- 
son to  be  bound  siens,  what  he  cannot  be,  as  witness,  he  cannot  be  understood 
to  sign  otherwise  than  as  principal.(6)  I  must  own  that  this  appears  to  me  to  be 
open  to  much  doubt.  A  party  who  was  merely  required  to  attest  the  execution 
as  a  witness,  might  be  drawn  in  to  become  what  he  never  contemplated,  a  party 
to  a  contract  of  which  he  was  ignorant.  It  appears  to  me  this  has  never  been 
decided  in  any  case,  and  I  should  pause  before  I  adopted  that  dictum.  But, 
supposing,  it  were  possible  that  a  party  could,  by  siening  as  a  witness,  be 
bound  as  a  principal,  the  question,  is  whether  there  is  that  ratification  which  is 
necessary  to  shew  that  the  signing  party  had  authority  to  sign  on  behalf  of 
this  defendant.  With  regard  to  the  letter  referred  to,  it  is  possible  that  the 
party  writing  that  letter  may  have  been  totally  ignorant  of  the  particuUiTt 
of  any  contract,  although  he  might  know  that  there  existed  some  contract 
which  oould  not  be  carried  into  effect,  and  therefore  he  might  justly  presume 
that  the  charges  which  had  been  incurred  must  be  paid  by  his  client.  Would 
it  not  be  letting  in  all  the  mischief  which  the  statute  of  frauds  was  designed 
to  prevent,  if  this  letter  were  to  be  considered  as  a  ratification  binding  the 
partv  to  all  the  particulars  of  such  a  contract  ?  This  letter  is  not  a  ratification 
of  the  agreement,  but  an  abandonment  of  it,  and  was  written  merely  from  a 

(a)  Under  these  words  it  has  been  coLsidered  sufBcicDt  to  show  the  signature  of  the 
party  againat  whom  the  contract  is  sought  to  be  enforced ;  so  that  where  a  contract 
between  A.  and  B.  is  signed  by  A.  only,  it  is  competent  to  A.  to  repudiate  the  contract  or 
to  compel  its  execution  by  A.  at  his  election.  It  seems,  howerer,  to  be  questionable 
whether  the  real  meaning  of  the  legislature  may  not  hare  been  to  require  the  signature 
of  every  person  who,  before  the  statute,  would  have  been  a  party  "  to  be  charged,''  i.  e. 
"  liable  to  be  charged"  with  the  contract.  And  see  Ferrer  v.  Oren,  1  Mann,  k  Ryl.  222, 
T  Barn,  k  Cressw.  427. 

(&)  Where  a  principal  signs  as  "witness,"  and  there  is  no  act  of  any  other perton  to 
be  attested,  his  signature  would  be  altogether  nugatory,  If  it  were  not  intended  to  tettify 
bis  attent  to  the  eofUraet.    Tide  supra,  693  (a). 
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prndeBtial  vimff  of  Um  wbok  aaiter  wilfaoat  nierence  to  the  teroM  of  ihe  eoi- 
tflraotaiatt. 

LiTTLEDALB,  J.  I  am  entirely  of  the  eane  opiakm.  Aithoogh  the  pba> 
tiff  is  eatitled  to  recover  the  deposit,  it  doea  not  fbUow  that  he  can  r»^over  the 
expeawa  of  invealagatiftg  the  titie,  and  iatereet  oa  the  money  dae  to  hun.  The 
two  olaiaw  atand  on  different  groiinda.  The  plaintiff  ia  entitled  to  recover  (ks 
deposit  mottey,  beeanae  thnA  ia  money  aotually  paid  by  the  plaintiff  to  the  d^ 
feadante  npoa  the  fiuth  that  the  ocmtract  should  be  po-formod,  and  the  reoeipl 
of  which  his  a^nt  had -acknowledged  f  azid  therefore  when  he  diselaims,  bj  faa 
agent,  the  iatenlioa  or  ability  to  carry  that  contsaot  into  efieet,  he  holdj  tha 
money  in  hia  heads  withoat  ooBBidenition,  and  ia  boand  to  retam  it;  and  if  ha 
do  D0t|  it  eaa  be  leoovered  aa  money  had  and  reoeived.  Bat  the  qaestion,  whe- 
ther the  plaintiff  is  entitled  to  recover  any  thing  for  uivttiiffaimff  the  UtU,  and 
the  in^srett  of  the  money  dae,  ia  a  very  diffnreat  on&     For  thia  parpose  tba 

tlaintiff  mnat  ahow  that  the  defendant  entered  into  a  valid  coaeroo^  whereby 
e  had  stipalated  to  make  a  good  tttie  to  the  plaiatiff.  Thia  is  proposed  to  be 
done  by  putting  varioaa  thinga  together.  T&  first  mattera  brought  forward 
are  two  reoeiptai  aigned  by  Newman,  who  was  clerk  to  the  auctioneer.  The 
case  atajtea  that  the  clerk  had  authority  to  give  the  receipts,  that  is,  becnae 
thia  would  be  in  the  ordinary  ooorae  of  baaineea.  The  aootioneer  ia  the  penoa 
who  receives  the  depoait  money,  and  his  managing  cleric  woahl  be  the  penoa 
through  whoae  handa  the  money  would  go,  and  therefbra  he  ia  strictly  the  pei^ 
son  to  give  the  receipt  Then  the  next  thing  produced  is  a  coatraet  for  a  par- 
chase,  signed  by  Gosbell,  in  whiah  the  amount  of  the  parchase-money  is  men- 
tioned, and  the  property  ia  aaffioientiy  aaeertained  by  a  reference  to  the  partko- 
lars  of  sale,  upon  ^e  back  of  whioh  that  contract  is  written.  There  is  a  oom- 
plete  execution,  by  the  plaintiff,  of  a  contraet,  which  in  itself  is  sufficient  ta 
satisfy  the  statute  of  fronds.  Then  it  is  coatcnded  that  the  signature  of  New- 
man is  sufficient  to  bind  the  c^f^sacfaa^;  for  that  being  the  derk  of  the  auctioneer 
who  is  one  of  tiie  agents  fiir  the  principal,  he  must  be  aonaidered,  aa  bavinr 
signed  it  on  account  of  the  principal.  I  do  not  find  that  any  such  role  is  Itid 
down  by  Lord  Eldon  in  Oolea  v.  Treeothiek.  He  says,  it  is  troe,  that  wbeie 
a  principal,  or  party  to  be  bound,  signs  what  he  cannot  be  a  witoees  to>  he  can- 
not be  understood  to  sisn  his  name  otherwiae  than  as  a  principal;  and  theiefoie 
if  a  party  who  is  to  be  bound  aigaa  it  as-  a  witness,  he  mast  be  understood  to 
aiga  it  as  a  principal,  for  as  a  witness  he  oaffht  not  to  sign  it.  Now  the  signa- 
ture in  thai  case  was  thus — <^  Witness  £.  Phillips,  for  Mr.  Smith,  agent  for  the 
aeller.''  Therefore  though  the  person  signing  in  that  ease  oalls  himself  a  wit- 
ness, it  is  evident  that  he  could  not  have  signed  aa  such,  since  he  signed  for 
another  person  and  it  was  the  same  tiling  as  if  he  had  signed  merely,  ''£• 
Phillips  for  Mr.  Smith,  agent  for  the  seller.''  That  is  therefore  a  different  ceee 
from  this,  in  which  Newman  does  not  appear  on  the  face  of  the  instrument  to 
sign  in  any  other  character  than  as  a  witness.  This  case  does  not  appear  to  oe 
to  &11  within  the  rule  laid  down  in  Coles  o.  Treeothiek. 

Th^i  it  is  said  that  the  letter  of  Messrs.  Browne,  abandoning  this  paiduae, 
is  to  be  treated  as  a  ratification  of  what  has  been  done  previously.  A  ratificar 
tion  of  what  ?  I  do  not  see  what  it  is  to  ratify.  There  is  nothing  t^  ratify 
but  Newman's  receipt  of  the  money.  It  cannot  ratify  Newman's  having  signed 
his  name  as  a  clerk  to  the  agent ;  for,  in  my  opinion,  that  signature  bj  New- 
man is  not  a  signing  as  an  agentj  but  as  a  witness.  And  t^sides,  the  letter 
(supposing  that  It  were  considered  as  having  reference  to  the  property  in  cfl» 
tion)  is  an  abandonmetU  of  the  contract^  and  oould  by  no  means  operate  u  a 
raUficatian  of  a  oontract,  which,  without  a  ratificatioD,  was  imperfect,  and  BOt 
in  compliance  with  the  statute  of  frauds.  Newman's  receipt  of  the  money  does 
not  appear  to  me  to  amount  to  anything  towards  recognizing  or  admitting  that 
the  agreement  was  binding. 

Williams,  J.    I  am  of  the  same  opinion.    I  observed  that  Mr.  Attotos^' 
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GeBenI  aaraned  Ihsi  Ncunnatt,  at  the  tine  of  ngning  the  inBtrment,  ^pms  eog- 
ninnt  of  the  eontentj  of  that  dociuaent.  Neither  hj  inionial  eyideiioe,  Bor  ^ 
any  albaion  apparent  on  the  faee  of  the  doonm^t  itaelf,  is  there  asything  if  hat- 
ever  to  ahov  that  there  vas  an j  anoh  knowledge ;  and  to  show  by  parol  that  he 
]ud  that  knowledge^  vonld  be  one  of  the  m]fiafaie&  whieh  the  atatnte  was  in- 
tended to  prevent. 

With  regard  to  the  other  point, — aa  to  the  receipt  for  the  money  by  the  ano- 
tioDeer  having  been  ngned  by  that  aame  witneaa, — ^that  eeema  to  me  to  come  to 
nothing,  becanae  that  mui  an  act  in  the  mere  ordinary  eonne  of  boainesa,  on  a 
■ale  by  anetioa  at  the  mart.  Therefore  the  ^estion  oemea  to  thiay  whether  or 
not  the  letter  of  Browne^  the  attemoT,  in  which  he  admita  the  Inabililhr  of  the 
▼endor  to  make  ont  a  marhetaUe  title,  and  propoaea  that  the  pUintifF  ahonld 
telinqniah  hia  pnrohaae,  implies  that  erery  preoeding  atep  np  to  that  time  had 
been  so  taken  aa  to  bring  the  case  within  the  statnte  of  nraada,  and  to  make  it 
a  contract  which  mi^ht  by  law  be  eatforoed.  It  doea  seem  to  ne  that  it  wonld 
be  making  strained  inlBreneee  indeed,  if  we  were  to  aay  that  by  that  letter  it 
was  intended  to  aay  tha^  Newman^  the  clerk  of  the  anetioae«p,  waa  the  agent  of 
the  defendant  in  this  case,  anthoriaed  to  sign  this  agreement,  net  aa  a  witness, 
bat  aa  an  agent  on  behalf  of  one  of  the  parties;  becaase  I  perfeethr  agree  that 
except  there  be  something  to  show  that  the  term  ''  witness'^  waa  there  by  mis- 
take,  and  that  really  he  waa  agent  for  a  party  to  the  contraet,  it  is  impossible 
to  aay  that  thia  ooald  be  a  ai|^tnie  by  him  aa  a  party,  or  agent  of  a  part]^. 

Yerdiot  for  the  nlamtiff  npun  the  oennta  fot  neney  had  and  reoeiTed  j 
for  the  defenwkt  npon  the  other  ooonta. 
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A»t  the  wife  of  B.,  erden  gaoda  of  G.  to  be  sent  to  the  house  of  D.,  a  rdatioa  of  A.'a  0. 
on  the  fbllowiog  day  sees  B.,  and  B.  accepts  a  bill  for  the  price,  which  he  pi^  at  ma*- 
turity.  At  the  time  of  paying  the  bill  B.  orders  goods  of  C,  to  a  small  amount  for 
blmself.  A.  subseqaently  orders  other  goods  of  0.  to  be  sent  as  before  to  the  house  of 
0.  Held,  that  there  was  evidence  to  go  to  a  jury  of  B.'s  baring  so  conducted  himself 
aa  to  lead  G.  to  beliore  that  A.  had  B.'s  antliority  to  order  the  last-meatloned  goods. 

AasuMPSiT  for  ffoods  sold  and  deliyered.  Plea :  non  annnipsit.  This  case 
iraa  tried  before  the  nnder-sheriff  of  Middlesex,  in  Michaelmas  Taoation>  when 
the  foUoiring  faets  appeared :— - 

The  plaintiff  la  an  npholaterer  in  BemenMtreet,  and  the  defendant  a  gentle- 
man holding  a  situation  in  Chelsea  Hoapital,  and  residing^  in  PimHoo. 

In  October,  1888,  the  wife  of  the  defendant,  accompanied  by  her  sister,  call- 
ed on  the  plaintiff,  and  after  repreaenting  herseK  to  be  the  wife  of  the  defen- 
dant, stating  that  she  wished  to  have  some  goods,  which  die  specified,  sent  to 
her  mother  m  Kinff-atreet,  Oommeroia^road,  and  that  her  hnsband  would  pay 
for  them.  The  plamdff  on  the  following  day  saw  the  defendant  on  the  snMect, 
bot  what  passed  between  them  did  not  appear.  The  goods  were  sent  to  King* 
street  as  ordered,  and  the  defendant  accepted  a  bill  for  the  amonnt.  The  bill 
becoming  due  in  May,  1884,  was  paid  by  the  defendant,  who  on  that  occasion 
ordered  an  article  of  the  plaintiff  for  himself,  the  price  of  which  was  1/.  4«. 
Thia  article  was  furnished  by  the  plaintiff,  and  the  price  was  tendered  by  the 
defendant  before  the  trial,  and  ¥raa  aubsequently  paid  into  court 

In  June,  1884,  the  defendant's  wife,  accompaniod  as  before  by  her  sister, 
i|gain  called  at  the  shop  of  the  plaintiff,  and  ordered  some  more  goods  to  the 
amount  of  about  11/.  in  the  defendant's  name,  to  be  sent  to  the  honse  of  her 
mother,  then  residing  in  Bnrdett-plaee.  The  goods  were  aent  by  the  plaintiff, 
and  it  was  to  reooTor  the  yalue  of  them,  and  of  the  article  furnished  to  the  de- 
fendant, that  thia  action  waa  brought. 
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At  the  times  when  these  transactions  took  place,  the  defendant  and  his  wife 
were  together  in  harmony,  but  in  October,  1884,  the  defendant  tamed  his  wife 
oat  of  liis  hoase  for  some  alleged  miscondnct,  and  at  the  end  of  Noyemher 
served  the  plaintiff  with  a  written  notice,  dated  November  22d,  in  which  he 
stated  that  his  wife  has  lefb  him,  and  that  all  persons  selling  or  lending  to  her, 
or  tnisting  her,  would  do  so  at  their  own  peril,  for  that  he  woald  not  be  aoooan- 
table  to  them. 

The  defendant  denied  his  liability  beyond  the  1/.  4<.  which  he  had  paid  into 
Court;  and  he  contended  that  the  above  evidence  was  not  proof  of  agency. 
The  under-sheriff  left  it  to  the  jury  to  say  whether  the  defendbuit  had  so  con- 
ducted himself  as  to  lead  the  plaintiff  to  believe  that  his  wife  had  his  authority 
to  order  the  goods  in  question ;  and  he  told  them,  that  if  the  defendant  had  bo 
conducted  himself,  he  was  in  point  of  law  liable,  notwithstanding  that  he  might 
not  in  point  of  fact  have  authorised  her  to  do  so.  The  jury,  under  this  direc- 
tion, found  a  verdict  for  the  price  of  the  goods,  12/.  7<. 

Godsotif  in  the  early  part  of  this  term,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection ;  and  on  the  last  day  of  the  term, 

Gunning  shewed  cause.  The  direction  of  the  under-sheriff  was  quite  correct. 
It  is  not  necessary  in  cases  of  this  sort  that  direct  evidence  of  authority  in  the 

rbicular  transactions  should  be  given.  In  Todd  v,  Robinson,  Ryan  &  Moody, 
P.  C.  217,  it  appeared  that  the  defendant,  a  tradesman  in  Yorkshire,  had  in 
several  instances  employed  one  Womac,  who  resided  in  London,  as  his  agent, 
to  order  goods  to  be  sent  to  him  by  the  plaintiffii  (wholesale  dealers  in  London) 
on  credit.  Six  parcels  so  ordered  were  received  and  paid  for  by  the  defendant. 
Womac  afterwanls,  in  the  defendant's  name  but  without  his  authority,  ordered 
other  goods  of  the  plaintiffs  to  be  sent  by  the  usual  conveyances,  and  intercept- 
ed them  for  his  own  use.  The  action  being  brought  to  recover  the  price,  the 
defendant  denied  his  liability,  but  under  the  direction  of  Abbott,  C.  J.,  the 
plaintiff  had  a  verdict.  His  lordship's  language,  in  addressing  the  jury,  was 
as  follows : — "  The  liability  of  the  defendant  depends  on  the  question  whether 
the  defendant  has  by  his  own  acts  or  conduct  constituted  Womac  his  gene- 
ral agent  to  order  goods.  The  authority  actually  given  m  each  particalv 
instance  to  Womac,  can  (may)  only  be  known  to  the  defendant  himself  (and 
Womac).  The  plaintiffs  can  only  look  to  the  omwaraneeg  held  out  by  him : 
and  it  is  for  you  to  say  whether  the  defendant,  by  nis  own  act  and  conduct,  had 
induced  the  plaintiffs  to  believe  that  Womac  was  his  agent  for  the  purpose  of 
ordering  these  goods.  If  you  think  he  has  so  authorised  the  pUdntifb  to  treat 
Womac  as  his  agent,  then  the  defendant  is  answerable,  notwithstanding  he  may 
in  this  particuh^  instance  have  given  Womac  no  such  instructions."  In  Oil- 
man V.  Robinson,  Ryan  &  Moo<l^,  N.  P.  0.  226,  in  which  the  same  question 
arose  upon  a  similar  state  of  facts,  to  an  action  brought  by  another  party  against 
the  same  defendant.  Best,  0.  J.  ruled  in  the  same  way  as  Abbott,  0.  J.  in  the 
last-mentioned  case. 

The  language  used  by  the  under-sheriff  in  this  case  was  in  effect  the  same  as 
that  of  Abbott,  C  J.  in  Todd  v.  Robinson.  Neal  v.  Erwing,  1  Esp.  N.  P.  C. 
61.  A  wife  may  be  presumed  to  be  servant  or  agent  to  her  husband,  as  well 
as  any  other  person.  It  was  not  objected  at  the  trial  that  there  was  no  case  to 
go  to  the  jury,  nor  was  there  any  motion  for  a  nonsuit,  and  the  amount  of 
the  verdict  is  such  that  the  Court  will  not  grant  a  new  trial,  on  the  ground  that 
the  verdict  is  against  the  evidence.  [Lord  Denman,  C.  J.  We  certainly 
should  not  interfere  on  that  ground.  The  only  question  must  be,  whether  there 
was  any  evidence  to  so  to  the  jury.] 

GWaofi,  contri.  From  what  is  said  in  1  Starkie  on  Evidence,  second  edi- 
tion, p.  82,  and  the  cases  there  referred  to,  it  would  appear  that  authority  in 
one  person  to  order  goods  for  another  on  credit,  is  not  to  be  inferred  from  the 
adoption  of  a  tingle  order,  but  from  general  employment, — ^from  habit — aod 
from  the  course  of  dealing.     Here  there  is  but  a  single  instance  in  which  the 
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defendant  adopted  the  act  of  his  wife,  and  this,  it  is  submitted,  was  not  evi- 
dence proper  to  be  left  to  the  jury  at  all.  It  is  a  strong  circumstance  also  here, 
that  the  goods  were  ordered  to  be  sent  to  the  house  of  a  third  party,  not  of  the 
defendant.  The  notice  given  by  the  defendant  in  November,  1834,  not  to  trust 
his  wife,  was  not  evidence  of  a  previous  authority  to  order  goods  other  than 
necessaries;  though  it  appeared  to  be  considered  such  at  the  trial.  The  ques- 
tion was,  whether  there  was  evidence  of  agency  at  the  time  of  giving  the  order. 
There  was  no  evidence  whatever  of  any  conduct  on  the  part  of  the  defendant  to 
lead  the  plainti£F  to  suppose  that  he  might  trust  the  wife  on  the  occasion  of  the 
seoond  order. 

Lord  D£NMAN,  0.  J.  The  defendant's  counsel  should  have  insisted  on  his 
right  to  a  nonsuit,  and  then  the  question  would  have  come  more  properly  before 
us,  I  think,  however,  that  there  was  evidence  of  some  circumstances  bearing  upon 
the  question  of  agency,  which  was  more  fit  for  the  jury  than  for  the  under- 
sheriff. 

The  other  Judges  concurred.  Rule  discharged.(a) 

(a)  Aa  to  the  evidence  of  assent  whioh  shall  render  the  husband  liable  for  the  price  of 
goods  ordered  bj  the  wife,  see  Montagae  v.  Benedict,  fBenedick),3  Bam.  k  Cressw.  631 ; 
Montague  v.  Baron,  6  Dowl.  k  Ryl.  532  ;  Montague  v.  Espinasse,  1  Car.  k  Pay.  356,.  502 ; 
Seaton  v.  Benedict,  5  Bing.  28,  and  2  Moore  k  Pay.  66  ;  Hunt  v.  De  Blaquiere,  5  Bing. 
550,  and  3  Moore  k  Pay.  108;  CUiford  v.  Layton,  Mood,  k  Malkl  101,  and  3  Gar.  k 
?9iJ.   15. 
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Sip  ROBERT  CLAYTON,  Bart.  v.  GREGSON.— p.  602. 

In  an  action  for  breach  of  a  covenant,  in  a  leaae  of  coal-mines,  to  get  the  whole  of  the 
veins  of  coal  lying  under  certain  closes,  "  not  deeper  than  or  below  the  levei  of  the 
bottom  of  the  mine*'  at  a  certain  point,  evidence  is  receiveable  to  show  that  by  the 
miners  in  the  neiffhbawhoodj  the  word  "  level"  is  used  in  a  certain  peculiar  eense. 

GoYENANT  apon  an  indentare  of  lease  of  certain  coal-mines  and  lands  and 
tenements,  in  the  parishes  of  Blackford  and  Arlington,  Lancashire.  One  of 
the  covenants  on  the  part  of  the  defendant  was,  that  he  would,  before  the  SOth 
December,  1832,  get  the  whole  and  every  part  of  the  demised  mines,  beds,  and 
▼eins  of  coal,  lying  in  or  under  the  messuages,  tenements,  closes,  &c.  therein- 
before mentioned  to  be  situate  in  Blackrod,  not  deeper  than  or  below  the  level  of 
the  bottom  of  the  said  mine,  bed,  or  vein  of  coal  called  the  Arl^  Mine,  wider 
a  certain  part  or  point  (marked  in  the  pkn  thereupon  indorsed  with  the  letter 
A.)  of  the  close  in  Blackrod  aforesaid,  called  the  x^earer  Oldfield.  The  cove- 
nant then  goes  on  more  particularly  to  describe  the  point  stated  to  be  marked 
''  A."  in  the  plan,  and  provides  that  for  all  such  parts  of  the  several  demised 
mines  as  the  defendant  therein  covenanted  to  get,  the  reserved  rent  (which  wu 
at  the  rate  of  so  much  per  acre  of  coal)  should  be  paid  whether  the  ooal  were 

fotten  or  not.  Breach :  that  the  defendant  did  not,  before  SOth  Deoembff, 
832,  get  the  whole  of  .the  mines  under  the  said  doses,  &c.  in  Blackrod,  not 
deeper  than  or  below  the  level  of  the  bottom  of  the  said  mine,  called  the  Arley 
Mine,  under  the  said  point  marked  A. ,-  and  that  on  30th  December,  1832, 100 
acres  of  each  of  the  several  mines  lying  not  deeper  than  or  below  as  aforesaid, 
remained  ungotten ;  and  thereupon  62,000/.,  being  according  to  the  rate  per 
acre,  became  dtie  to  the  plaintiff. 

At  the  Lancashire  spring  assises,  in  1834,  the  cause  was  tried  before  Alder- 
son,  J.,  when  a  verdict  for  Is.  damages  was  taken  by  consent,  upon  breaches  of 
other  covenants ;  and  upon  the  breach  above-mentioned,  the  main  Question  ulti- 
mately turned  upon  the  meaning  of  the  expression  <<  not  deeper  than  or  belov 
the  level  of  the  bottom  of,"  &c.  The  plaintiff  contended  that  the  word  <Uevel'' 
must,  in  the  absence  of  any  latent  ambiguity,  necessarily  be  taken  to  mean 
**  horizontal  level,"  and  that  therefore  the  defendant  was  bound  by  the  covenant 
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to  get  all  sncli  parts  of  the  mines  as  were  not  below  the  horizontal  level  of  that 
point  of  the  bottom  of  the  Arlej  mine,  which  corresponded  to  the  point  of  the 
surface  of  the  earth  marked  ''A/'  in  the  plan.  The  defendant's  counsel  con- 
tended, that  in  the  understanding  of  minen  the  expression  had  a  different  mean- 
ing, and  that  this  being  a  mining  lease,  the  expression  ought  to  be  taken  in  its 
technical  and  not  in  its  popular  sense,  and  they  proposed  to  call  witnesses  ac- 
quainted with  the  art  of  mining,  as  it  was  exercised  in  the  neighbouring  coun- 
try, to  show  the  peculiar  meaning  attached  to  the  expression  by  miners ;  3 
Starkie  on  Evidence,  1028,  et  seq.,(a)  and  Smith  v.  Wilson,  3  Bam.  &  Add. 
728,  and  other  cases  were  cited.  The  learned  judge,  though  not  firee  Arom  doubt 
open  the  question  as  to  the  admissibility  of  this  evidence,  rejected  it.  It  was 
then  agreed  between  the  parties,  that  according  to  the  i  onstruction  put  upon  the 
covenant  bv  the  plaintiff  he  was  entitled  to  22,000?.  damages,  but  that,  accord- 
ing to  the  defenaant's  construction  of  it,  the  damages  ought  to  be  5000?.,  and 
no  more.  It  was  further  agreed,  that  the  question  as  to  the  admissibility  of 
the  evidence,  should  be  submitted  to  this  Court,  upon  a  motion  to  reduce  the 
damages,  or  for  a  new  trial,  and  that  in  case  this  Court  should  be  of  opinion 
that  &e  evidence  ought  to  have  been  received,  a  legal  arbitrator  should  be  ap- 
pointed to  hear  the  evidence,  and  to  determine  whether  the  defendant's  construc- 
tion of  the  covenant  was  or  was  not  correct,  according  to  tho  understanding  of 
miners;  the  verdict  to  bo  reduced  to  5000?.  or  to  stand  for  22,000?.  accordingly. 
This  arrangement  having  been  communicated  to  the  jud^e,  his  lordship  directed 
the  jury  to  find  a  verdict  for  22,000?.,  which  they  actordingly  did. 

In  Easter  term,  1834,  F,  Bollock,  obtained  a  rule  niid  to  reduce  the  damages 
lo  5000?.,  or  fbr  a  new  trial. 

Ooliman  and  Cowling  now  showed  cause.  Unless  upon  looking  at  the  terms 
of  the  covenant,  taken  by  itself  or  in  connection  with  the  rest  of  the  deed,  the 
Ooort  can  perceive  an  ambiguity,  parol  evidence  ought  not  to  be  received. 
"Where  words  of  doubtful  import  are  used,  evidence  may  be  received  for  the 
purpose  of  applying  the  instrument  to  its  proper  subject-matter;  and  in  general, 
where  terms  are  used  in  a  peculiar  sense  by  mercantile  men,  parol  evidence 
may  be  received  to  interpret  them;  but  this  exception  to  the  general  rule  is, 
even  in  the  cases  of  mercantile  contracts,  limited  to  tho5so  cases  in  which,  upon 
the  face  of  the  contract,  something  of  a  doubt  is  raised  by  the  use  of  the  words. 
Where  in  a  mercantile  contract,  or  in  a  contract  made  between  persons  of  a 
rarticular  class,  words  are  used  which  are  ordinary  expressions,  having  in  the 
English  language  a  precise  and  well-known  meaning,  evidence  cannot  properly 
be  received  for  the  purpose  of  showing  that  amongst  the  merchants,  or  the  par- 
ticular class  of  persons,  those  words  are  used  in  a  distorted  sense.  This  limita- 
tion of  the  rule  above  alluded  to,  is  in  itself  founded  en  good  sense,  and  is  to  be 
deduced  as  a  rule  of  law  from  the  observations  of  the  Courts  and  judges  in 
Baker  t>.  IVyne,  1  Veaey,  sen.  456,  Blunt  v.  Gumvns,  2  Veaey,  sen.  331,  An- 
derson i;.  Pitcher,  2  Bos.  &  Pull.  104,  Cross  i;.  Edin,  2  Bam.  &  Adol.  106, 
Attomey-Oeneral  v»  Cast  Plate  Glass  Companv,  1  Anst.  89.  The  rule,  indeed, 
with  this  limitation,  is  in  effect  a  branch  of  the  rule^  that  where  aa  ambignity 
appears  upon  the  contraet,  pard  evidence  may  be  received  for  the  purpose  of 
directing  its  application.  There  are  certain  cases,  as  that  of  Smith  v,  Wilson, 
8  Barn.  &  Adol.  728,  (in  which  evidence  was  received  to  show  that  by  the  cus- 
tom of  the  country  where  a  certain  lease  of  a  rabbit  warren  was  made,  a  'Uhou- 
$and  rabbits"  meant  1,200  rabbits,)  which  have  decided  that  where  terms  of 
number  and  measure  are  used  in  contracts,  evidence  may  be  received  to  show 
that  by  the  custom  of  the  particular  country  or  trade,  they  are  used  in  a  pecu- 
liar sense.  But  terms  of  number  and  measure  stand  alone  in  this  respect,  the 
mle  with  regard  to  them  having  been  relaxed,  probably  owing  to  certain  acU  of 

(a)  Of  tiM  lit  6<fition ;  fai  voL  II.  p.  ft4T,  et  8«q.  of  the  Id  edition. 
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parliament  having  treated  them  as  capable  of  bearing  variooB  senees,  according 
to  the  subject-matter,  the  trade,  or  the  locality. 

Sir  F,  Pollock,  (with  whom  were  Wtghtman  and  Addison,)  contrai  was,  in 
the  early  part  of  his  argument,  stopped  by  the  Court. 

Lord  Denman,  C.  J.  We  are  all  of  opinion  that  the  evidence  was  receivable. 
<^  Level''  dues  not  appear  to  me  to  be  in  itself  a  word  which  has  any  partieolar 
meaning  attached  to  it  under  all  circumstances;  and  therefore  in  order  to  know 
what  these  parties  meant,  the  evidence  should  have  been  received.  With  the 
effect  of  the  evidence,  when  received,  we  have  nothing  to  do.  It  is  enough  to 
say  that  t^e  word  level,  being  used  by  parties  with  reference  to  that  which  is  in 
the  nature  of  a  trade,  in  which  it  may«  consistently  with  its  general  meaning 
have  a  peculiar  meaning,  it  was  necessary  to  hear  from  witnesses  what  the 
meaning  was.  I  am  not  sure  that  the  doctrine  has  not  been  carried  further 
than  that.  It  is  not  necessary  to  so  further,  however^  in  a  case  of  this  sort, 
where  the  word  is  both  to  a  certain  degree  ambiguous,  and  is  clearlj  a  technical 
term  with  reference  to  the  subject-matter. 

LiTTLEDALE,  J.  I  do  uot  think  this  is  a  question  so  much  aboat  latent  am- 
biguity as  it  is  about  the  construction  of  a  word  in  the  English  language.  I 
do  not  think  it  can  be  said,  that  in  ordinary  language  the  word  '^  level"  invari- 
ably means  ''  horizontal"  or  '^  horizontal  line."  It  is  like  many  other  words  in 
our  language,  which  have  various  meanings,  according  to  the  subject-matter  to 
which  uey  are  applied,  or  the  parties  by  whom  they  are  used.  The  same  word 
miiy  have  twenty  different  meanings. 

Fatteson,  J.  This  is  the  case  of  a  mining  lease,  and  the  word  must  be 
construed,  secundum  subjectam  materiam, — as  a  mining  word.  We  do  not 
know  what  that  meaning  is : — Evidence  ought  therefore  to  be  received.  (And 
see  Hob.  169  j  1  Roll.  Abr.  86;  1  Danv.  Abr.  161.) 

Coleridge,  J.  concurred. 

A  question  havinjpr  been  put  to  the  Court,  as  to  the  form  of  the  rale, 

Lord  Denman,  C.  J.  We  have  nothing  to  say,  except  that  the  inquiry 
should  proceed.  The  evidence  appearing  to  us  to  be  receivable,  for  the  purpose 
of  showing  in  what  sense  the  parties  to  this  instrument  used  the  term,  it  most 
be  referred  to  the  arbitrator,  to  decide  upon  the  effect  of  the  evidence. 

Patteson,  J.  The  question  is  not  to  be  confined  to  the  ordinary  meaning 
of  the  specific  word  ^^levet*  at  all;  it  is  here  necessary  to  ascertain  what  the 
meaning  of  the  term  is  locally. 


BRAITHWAITF  v.  COLEMAN.— p.  654. 

lo  an  action  on  a  bill  of  exchange,  bj  indorsee  against  drawer,  evidence  was  giTm  of  a 
conversation  between  the  defendant  and  J.  S.,  in  which  the  defendant  had  said,  in  allu- 
sion to  the  action,  that  he  had  sereral  defences — ^that  the  plaintiff  had  not  sent  the  letter  to 
him  m  time.  This  having  been  left  to  the  jnry,  after  objection,  as  evidence  of  dne  notice 
of  dishonour,  and  the  jury  havinpr  found  a  verdict  for  the  plaintiff, — it  was  held,  by 
LiTTLiDALi,  J.,  Pattison,  J.,  and  GoLKBiDOi,  J.,  (Lord  DiiniAif|  J.,  diasentiente,)  that 
the  jury  were  not  warranted  in  presuming  that  the  plaintiff  had  given  due  notice. 

A  defendant  can  set  off  those  debts  only  which  were  due  to  him  from  the  plaintiff  at  tbt 
time  of  action  brought,  as  well  as  at  the  time  of  plea  pleaded. 

A  plea  of  set-off  on  a  bill  of  exchange,  payable  to  the  order  of  the  defendant  and  accepted 
by  the  plaintiff,  is  not  supported  by  evidence  of  a  bill  answering  to  the  description  in 
the  plea,  which  at  the  time  of  action  brought  was  in  the  hands  of  a  third  party,  although 
before  plea  pleaded  the  bill  had  got  back  to  the  hands  of  the  defendant. 

Assumpsit.  The  declaration  contained  a  count  on  a  bill  of  exchange  drawn 
by  the  defendant  and  indorsed  to  the  plaintiff — a  count  on  a  gnarantee— and 
the  common  money  counts.  Pleas :  first,  non-assumpsit;  and  secondly,  a  set- 
off on  a  bill  of  exchange  for  100/.^  drawn  by  the  defendant^  payable  to  his  own 
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order,  and  accepted  by  the  plaintiff.  At  the  trial  before  Lord  Lyndhnrst,  C.  B. 
at  the  Hertford  Spring  Assises,  1834,  the  only  proof  of  notice  of  dishonour  of 
the  bill  mentioned  in  the  declaration,  was  a  conversation  between  the  defendant 
and  one  Dagley,  to  whom  the  defendant  had  said  that  he  had  several  grounds 
of  defence,  one  of  which  was,  that  Braithwaite  (the  plaintiff)  had  not  sent  the 
letter  to  him  in  time — by  which  Dadey  understood  that  a  letter,  containing 
notice  of  the  dishonour  of  the  bill,  had  been  sent  by  the  plaintiff  too  late.  It 
was  objected  on  the  part  of  the  defendant,  that  this  was  no  evidence  of  notice, 
because,  if  it  proved  anything,  it  was  that  the  notice  had  not  been  given  in  time. 
The  learned  chief  baron  was  of  opinion  that  it  was  evidence  for  the  jury  to  con- 
sider whether  notice  had  been  given  in  due  time.  The  defendant  tendered  in 
evidence,  in  support  of  his  plea  of  set-off,  a  bill  of  exchange  for  100/.  This  bill 
had  been  indorsed  to,  and  at  the  time  of  the  commencement  of  the  action  was 
in  the  hands  of,  a  third  party  who  had  commenced  an  action  upon  it  against  the 
plaintiff;  but  at  the  time  of  the  trial,  and  before  plea  pleaded,  the  bill  had  got 
back  into  the  hands  of  the  defendant.  This  bill  the  lord  chief  baron  refused  to 
receive  in  evidence,  sayinff  that  the  plea  would  not  be  proved,  since  the  allega- 
tion in  the  plea  was,  that  before  and  at  the  time  of  the  action  hroughtj  the  plam- 
tiff  was  indebted  to  the  defendant  upon  a  bill  of  exchange ;  but  his  lordship 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit  upon  this  point.  The  jury 
found  a  verdict  for  the  plaintiff.  In  Easter  term  last,  Piatt  applied  for  a  rule 
nisi  for  a  nonsuit  or  for  a  new  trial,  on  the  grounds  that  there  was  no  proof  of 
notice  of  dishonour,  and  that  the  evidence  of  the  bill  of  exchange  for  lOOZ.  was 
improperly  rejected.  With  respect  to  the  latter  point  he  contended,  that  when 
the  defendant  again  got  possession  of  the^bill  of  exchange,  he  was  remitted  to 
his  former  right  of  action.  The  court(a)  granted  him  a  rule  nisi  for  a  new  trial 
on  the  first  point,  and  refused  the  rule  nisi  for  a  nonsuit  on  the  second  point. 
Against  the  rule  nisi  for  a  new  trial, 

Channel  (with  whom  was  TTiesiger)  now  showed  cause.  The  question  was 
left  to  the  jujy  to  say  whether  they  were  satisfied  that  due  notice  had  been 
given.  The  question  therefore  now  is,  whether  there  was  any  evidence  to  go  to 
the  jury.  The  defendant  says  he  has  several  defences,  the  firot  of  which  is  that 
the  plaintiff  did  not  send  the  letter  to  him  in  time.  This  shows  that  the  plain- 
tiff had  sent  some  letter,  and  that  the  plaintiff  had  given  some  notice.  The 
postmark  on  the  letter  would  have  shown  whether  it  was  sent  in  time  or  not ; 
but  the  defendant  does  not  produce  the  letter,  which  is  in  his  possession.  As 
against  him  therefore  it  is  but  reasonable  to  infer  that  the  letter  was  sent  in 
time. 

Piatt  and  WaUinger,  in  support  of  the  rule.  No  evidence  was  ^ven  that  the 
letter  spoken  of  was  sent  by  the  post  'All  the  evidence  was  an  admission  by  the 
defendant  that  some  letter  was  sent,  which  had  not  been  sent  in  due  time.  The 
whole  of  an  admission  must  be  taken  together;  Handle  v,  Blackburn,  5  Taunt. 
245.  Supposing  therefore  that  what  the  defendant  said  amounted  to  a  statement 
that  he  had  received  notice,  it  at  the  same  time  expressly  negatived  the  receipt 
of  due  notice.  There  was  not  therefore  any  evidence  whence  the  jury  could  infer 
that  due  notice  had  been  given.  Suppose  the  defendant  had  said  to  the  plain- 
tiff— «  You  sent  you  notice  on  the  28th  of  November ;"  could  it  be  inferred 
from  this  that  the  notice  had  been  sent  on  the  26th  ?  Lawson  v.  Sherwood,  1 
Stark.  N.  P.  C.  314,  goes  further  than  this  case.  That  was  an  action  by  the 
indorsee  against  the  indorsor :  A  witness  stated  that  two  or  three  days  after 
the  dishonour  of  the  bill,  notice  was  given  by  letter  to  the  defendant ;  notice  in 
two  days  being  in  time,  but  notice  on  the  third  too  late.  Lord  Ellenborough 
held  that  it  could  not  be  left  as  a  question  to  the  jury  whether  notice  was  given 
in  time,  although  the  defendant  had  had  notice  to  produce  the  letter.     [Lord 

(a)  Lord  Denman,  C.  J.,  Littledale,  J.,  and  Parke,  J. 
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DsNMAN,  C.  J.  In  that  oase  ike  question  arose  upon  the  BteteoieBt  of  tbe 
plaintiff's  witnestet;  here,  it  ariaee  from  the  assertion  of  the  de/endaniy 

Lord  Denman,  G.  J.  The  statement  of  the  ddendant  ought  oertaialj  to  be 
taken  altogether.  But  the  jury  were,  in  my  opinion,  warzantedi  if  they  disbe- 
lieyed  that  part  of  his  statement(a)  which  related  to  l&e  time  of  sen&ig  tbe 
notice,  in  rejecting  it  as  nntme, 

LiTTLBDALB,  J.  I  confess  that  it  seems  to  me  that  the  yarj  were  «o<  mr* 
ranted  in  finding  that  the  notioe  had  been  sent  in  due  time. 

Pattsson,  J.  I  think  this  evidence  is  not  proof  of  due  notice.  It  does  not 
appear  that  the  defendant  had  tbe  means  of  producing  the  letter.  Suf^KMe  it 
was  dated  in  time,  and  sent  too  late  by  a  private  hand :  If  the  defendant  in  thil 
oase  bad  produced  the  letter,  dated  at  the  proper  time,  he  would  have  dee- 
troyed  his  own  defence. 

CoLXBiDOE,  J.  The  whole  statement  must  go  to  the  jury.  But  then,  are 
they  justified  in  presuming  from  that  statement  that  the  notice  was  seat  in 
due  time  ?  It  seems  to  me  that  this  evidence  did  not  warrant  the  jury  in  finding 
that  the  notice  was  sent  in  due  timie  Bule  absolttte  for  a  new  trial.(6) 


In  the  matter  of  HENRY  ROSS,  Gent,  one,  &c.  and  JOSEPH  HODGSON, 

Gent— p.  768. 

4l  person  who  has  been  regnlarlj  admitted  as  an  attorney,  bat  vfao  is  olT  tbe  rolls  by 
reason  of  his  having  neglected  to  take  out  his  certificate  for  one  whole  jesTi  is  not  to 
**  unqwU^ied perwr^'  within  the  meaning  of  sect.  11  of  22  Geo.  2,  c.  46. 

But  he  may  be  proceeded  against  by  rirtue  of  the  general  jurisdiction  of  the  court  over 
its  officers,  if  he  takes  apoa  himself  to  act  as  an  attorney.    SembU. 

Whether  a  person  who  has  been  struck  off  the  roll  for  mitcondmet,  would  be  an  '^  onqnslifitd 
person''  within  23  Geo.  2,  c.  46,  a.  11,  qucara. 


W.  TRIMINGHAM  v.  G.  TRIMINGHAM.— p.  786. 

Where  all  matters  in  difference  are  referred  to  an  arbitrator,  an  award  directing  the  exe* 
cution  of  general  releases  closes  all  accounts  between  the  parties  up  to  the  time  of 
sabmission. 

All  matters  in  difference  between  these  parties  haTing  been  referred  to  two 
arbitrators,  they  awarded  that  723iL  6s..  was  dne  from  G.  T.  toW.  T.,  and 
directed  that  general  releases  should  be  executed  by  both  parties.  A  portion 
of  the  sum  awarded  being  unpaid,  and  an  additional  sum  having  become  dne 
from  G.  T.  to  W.  T.,  the  present  action  was  brought,  and  all  matters  in  diffB^ 
once  betwe^i  them  were  referred  to  Simpson,  one  of  tbe  former  arbitrators. 
Simpson  entered  into  a  claim  which  had  existed  at  the  time  of  the  former  sab- 
mission, and  awarded  partly  in  respect  of  that  claim.  Upon  affidavits  stating 
the  above  facts,  GressweU  obtained  a  rule  to  set  aside  the  award,  on  the  groona 
that  tbe  arbitrator  had  gone  into  matters  decided  upon  by  the  former  award,  and 
which  he  could  not  lawfully  re-open.  Simpson  who  made  an  affidavit  in  answer, 
stated  that  he  had  not,  upon  the  second  reference,  entered  into  any  matter  be- 
fore decided  upon  or  before  discussed.  The  other  arbitrate^'  (under  the  M 
submission)  also  made  an  affidavit,  confirming  that  of  Simpson. 

Oampbehf  A.  G-^  in  showing  eause,  referred  to  and  reli^  on  the  affidavits  in 
answer. 

OresnoeH,  contrA.    The  affidavits  are  artfully  framed  to  evade  the  real  qnes- 

(a)  And  see  Bermaa  v.  Woodbridge,  2  Dougl.  788. 

[b)  A  stet  processus  was  subsequently  entered  bj  consent 
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tA<m  before  the  Court  ||Pattb80N)  J.  All  that  the  deponents  swear  is,  that 
the  items  were  not  gone  %fUo  upon  the  former  reference,  not  that  thev  might  not 
liave  been  gone  into.]  The  first  award  orders  general  releases.  Eyety  thing, 
therefore,  which  misht  hate  been  gone  into  under  that  reference,  must  be  taken 
to  have  been  deeitfed  on :  Wharton  v.  King,  1  Mood.  &  Bob.  96 ;  Birks  v. 
Tripped  1  Saund.  28  o. 

Lord  Denbian,  G.  J.  (stopping  OrestweiL)  It  is  perfectly  plun,  that  where 
general  releases  are  awarded,  it  must  be  taken  that  the  whole  account8(a)  be- 
tween the  parties  are  settled.  Rule  absolute. 


DOE  on  the  demise  of  (Admiral)  DOUGLAS  and  Wife  v,  ELIZABETH 

LOCK.— p.  807. 

A.,  tenant  for  Ufe,  is  empowered  to  make  leases,  provided  "  the  ancient  and  accnstomed 
reservations  be  thereby'  resenred/'  and  provided  ^Hhej  be  granted  in  the  same  manner 
and  form,  and  with  and  nnder  such  and  the  like  reservatlonB,  covenants,  conditions,  and 
agreements  as  are  usually  and  customarily  contained  in  leases  of  the  same  kind  in  the 
respective  parishes  and  places  in  which  the  premises  are  situate.'' 

Upon  the  question  as  to  the  validity  of  a  lease  granted  by  A.,  other  leases  of  lands  in  the 
same  parish  are  admissible  in  evidence  for  the  purpose  of  showing  whether  the  lease  in 
question  satisfies  the  second  provisa 

SembUy  that  the  true  criterion  of  a  reservation  of  the  aocieat  and  accustomed  rent  nnder 
the  first  proviso  is, — the  reservations  contained  la  the  lease  made  of  the  prtn^ses  next 
preceding  the  creation  of  the  power. 

DubU^wr,  whether  a  quarterlj  reservation  of  rent,  which  had  been  previously  reserved 
htUf-^early,  will  vitiate  the  lease. 

It  is  no  objection  to  such  a  lease,  that  in  fwmer  leases  a  right  of  re-en trj  was  reserved, 
in  the  event  of  there  being  no  overt  distress  on  the  premises,  and  that  in  the  lease  uadel* 
the  power  the  word  "  overt"  is  omitted. 

The  omission  to  reserve  a  heriot,  where  a  heriot  has  been  accnstoxnablj  reserved,  would 
vitiate  the  lease. 

But  a  reservation  of  a  heriot  of  "  the  best  good  of  the  person  or  persons  who  for  the  time  * 
being  shall  be  tenant  or  tenants  in  possession  of  the  demised  premises/'  is  suflicient, 
Uiough  the  reservation  in  former  leases  was,  '*  of  the  best  good  of  A.  B.  (the  cestui  que 
vie  and  lessee)  ar^  such  person  as  shall  be  in  possession  of  the  premises  as  tenant,  by 
virtue  of  the  lease." 

A  clause,  purporting  to  rmerve  and  except  to  the  lessor  the  power  of  hunting,  ftc,  over 
demised  premises,  enures  as  a  gtant  from  the  lessee  to  the  lessor  of  a  riffht  otprwUege^ 
and  not  as  a  reservation  or  exception. 

A  clause  in  the  lease,  purporting  to  rtteirve  anderwoods  and  underground  produce,  enures, 
not  as  a  reservation  but  as  an  exception. 

Where  former  leases  contained  an  exception  of  "  all  and  all  manner  of  timber  trees,  amd 
trees  Ukdy  to  prove  timber^"  a  lease  under  such  power,  containing  an  exception  of  "  all 
timber  trees,  bodiei  of  pollard  and  other  trees  whatsoever,"  granted  at  the  same  rent, 
was  held  to  be  void,>--on  the  ground  that  the  eul^feet^^Mtter  of  the  demise  is  increased 
by  the  alteration  in  the  exception,  and  that  no  farther  rent  is  reserved  in  respect  of  such 
addition  to  the  subject-matter  of  the  demise. 

Ejxctbtent  for  messuages  and  lands  at  Porlock,  in  the  county  of  Somerset, 
tried  before  Alderson,  J.,  at  the  Bridgewater  Assizes,  1831|  when  a  yerdiot 
was  taken  for  the  plaintiff,  subject  to  the  following  case : 

2l8t  February,  1765,  William  Blathwayt  beins  seised  in  fee,  deyised  the 
premises  to  Mary  his  wife  for  life,  remainder  to  Wuliam  his  son^  in  fee. 

(a)  i.  e.  up  to  the  time  of  the  euhmieeumj  not  to  the  date  of  the  award;  vide  Samson  v. 
Pitt,  Cro.  Eliz.  432  ;  Webb  v.  Ingram,  Oro.  Jac.  663 ;  Alabaster  9.  ClilTord,  1  Roll.  Abr. 
244,  translated  3  Yin.  Abr.  46,  pi.  23 ;  S.  0.  per  nomen  AUaboyter  v,  Clifford,  Hntton,  39 ; 
Robinett  v.  Cobb,  3  Lev.  188  ;  Nicholas  v.  Chapman,  3  Lev.  344,  361 ;  Simon  v.  Gavil,  I 
Salk.  74 ;  S.  C.  per  nomen  Squire  v.  Grevil,  6  Mod.  34  ;  S.  C.  per  nomen  Squire  o.  Grevett, 
2  Lord  Rajm.  964;  Pickering  v.  Watson,  2  W.  Bla.  1117  ;  Perry  v,  Nicholson,  1  Burr. 
278  ;  Doe  d.  Williams  v.  Richardson,  8  Taunt.  697. 
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May,  1787.  The  testator  died  seised^  leaying  his  widow,  Maiy  Blatkwaj  i 
him  Buryiving. 

December,  1827.     Mary  Blathwayt  died,  aged  107. 

March,  1796.  William  Blathwayt,  the  son,  devised  his  remainder  to  his 
wife  Frances  (one  of  the  lessors  of  the  plaintiff)  for  life;  and  Frances,  afUr 
the  death  of  William  Blathwayt,  the  son,  which  happen^  in  the  year  1806, 
intermarried  with  Admiral  Donglas,  the  other  lessor  of  the  plaintiff. 

The  defendant  is  the  widow  and  executrix  of  John  Lock,  who  was  Stewart  to 
Mary  Blathwayt,  and  claims  to  hold  the  premises,  or  some  part  of  them,  imder 
certain  leases  granted  by  Mary  Blathwayt  in  execution,  as  the  defendant  con- 
tends, of  a  power  of  leasing  contained  in  the  will  of  William  Blathwayt  (the 
father,)  which,  as  far  as  the  present  question  is  concerned,  was  in  the  following 
terms: 

<<I  give  and  devise  unto  my  wife  Mary  Blathwayt,  all  that  my  manor 
or  reputed  manor  of  Porlock,  and  the  several  capital  messuages,  mansion 
houses,  and  other  messuages  and  tenements,  farms,  lands,  arable,  meadov, 
and  pasture,  and  wood  grounds  and  hereditaments,  with  their  and  every  of  their 
appurtenances,  situate,  &c.  in  the  parish  of  Porlock,  in  the  county  of  Somerset ; 
and  also  all  and  sin^lar,  &c. — rthe  will  then  describes  property  in  the  city  of 
London  and  the  parishes  of  ClerKenwell  and  St.  Luke's  in  the  county  of  Mid- 
dlesex,)—to  hold  to  her  and  her  assigns,  from  and  immediately  after  my  de- 
cease, for  and  during  the  term  of  her  life,  in  lieu  and  in  fixll  recompense  and 
bar  of  all  dower,  &c. ;  and  from  and  after  the  decease  of  my  said  wife,  I  give 
and  devise  all  and  singular  my  said  manor,  messuages,  &c.  to  my  eldest  son  and 
heir  apparent,  to  hold  to  him,  his  heirs  and  assigns  for  ever:  Provided  always, 
and  my  will  is,  that  my  said  wife  shall  have  full  power  and  authority,  from  time 
to  time,  durins  her  life,  to  grant  leases  of  tny  said  houses  and  premises  in  and 
near  London,  for  any  term  or  number  of  years  not  exceeding  21  years,  to  com- 
mence and  take  place  in  possession  and  not  in  reversion,  and  also  to  demise  and 
mnt  leases  of  all  and  every  the  estates  and  lands  lying  within  my  manor  of 
Porlock,  for  the  term  of  fourscore  and  nineteen  years,  determinable  on  one,  two, 
or  three  lives,  in  possession,  reversion,  or  remainder^  or  such  part  or  parts 
thereof  as  now  is  or  are,  or  hath  or  have  been  anciently  demised  and  granted 
for  one,  two,  or  three  lives,  in  possession  or  reversion,  so  as  there  be  no  more 
than  three  lives  in  being  at  one  time,  and  so  as  the  ancient  and  accustomed 
yearly  rent  and  reservations  be  thereby  reserved ;  and  also  to  demise  and  grant 
leases  of  all  other  my  said  farms,  lands,  and  premises  within  the  parish  of  Por- 
lock, for  any  term  or  number  of  years  not  exceeding  twenty-one  years,  whereon 
shall  be  reserved  the  utmost  and  most  improved  rent  that  can  or  may  be  had  or 
gotten  for  the  same,  and  without  having,  receiving,  or  taking  any  fine  for  doing 
thereof,  and  so  as  that  the  tenants  or  occupiers  thereof  be  not  dispunishable  of 
waste ;  all  and  every  such  several  leases  of  my  said  houses  in  or  near  London, 
of  my  estates  at  Porlock  held  for  ninety-nine  years  determinable  on  lives,  and 
of  my  said  farm,  lands,  and  estates,  being  from  time  to  time  made  and  granted, 
in  the  same  manner  and  form,  and  with  and  under  such  and  the  like  resem- 
tions,  restrictions,  covenants,  conditions,  and  agreements,  as  are  usually  and 
customarily  contained  in  leases  of  the  same  kind,  in  the  several  and  respective 
parishes  and  places  where  the  said  premises  are  situated,  and  all  and  every  the 
tenants  and  lessees  from  time  to  time  executing  counterparts  of  such  leases." 

By  the  first  lease,  under  which  the  defendant  claimed,  dated  20th  April, 
1804,  Mary  Blathwayt  demised  to  John  Look  for  99  years,  if  three  persons 
therein  named  should  so  long  live, — one  of  whom  is  now  alive. 

By  a  second  lease  in  reversion,  dated  4th  November,  1820,  Mary  Blathwayt 
demised  unto  the  defendant,  for  the  term  of  99  years,  immediately  after  the 
determination  of  the  estate  then  subsisting  therein,  if  three  persons  therein 
named  should  so  long  live, — one  of  whom  is  now  alive. 

The  only  old  lease  now  existing  of  the  premises  in  question,  was  one  po- 
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dnced  by  the  plaintiffs  from  the  mnniment  room  of  the  estate,  bearing  date  15th 
April,  1756. 

By  this  lease  certain  reservations  and  exceptions  were  made  which  were  not 
contained  either  in  the  lease  of  1804  or  in  that  of  1820.  Thus,  in  the  lease  of 
X756  the  rent  was  reserved  at  two  half-yearly  payments,  in  those  of  1804  and 
X820,  at  four  giiarterly  payments.  Again,  the  lease  of  1756  contained  a  power 
of  re-entry  in  case  the  rent  should  be  in  arrear  twenty-one  days,  and  there  should 
l>e  no  overt  distress  upon  the  premises ;  but  the  leases  of  1804  and  1820  gave 
the  riffht  of  re-entry  if  the  rent  should  be  in  arrear  twenty  days,  and  there 
should  be  no  distress, — omitting  the  word  "  overt."  By  the  lease  of  1756  a 
beriot  was  reserved  of  the  best  good  of  W.  Frost,  (the  lessee),  his  eocecutors,  ad- 
ministrators or  assignsy  or  of  such  person  as  should  be  in  possession  of  the  pre- 
mises, and  entitled  to  the  same  bv  virtue  of  the  lease.  The  lease  of  1804  re- 
served a  heriot  of  the  best  eood  of  J.  Look  (the  lessee) ;  and  in  the  lease  of  1820 
it  was  of  the  best  good  of  dit  person  or  persons  who  for  the  time  being j  during 
the  term,  should  be  tenant  or  tenants  in  possession  of  the  demised  premises. 
Again,  the  lease  of  1756  contained  an  exception  of  all  and  all  manner  of  timber 
trees,  and  trees  likely  to  prove  timber,  then  standing,  or  which  during  the  term 
should  stand,  on  the  demised  premises.  The  leases  of  1804  and  1820  excepted 
all  timher  trees,  bodies  ofpoUard  and  other  trees  whatsoever,  ("  now  or  here- 
after'' in  the  lease  of  1820,)  standing  or  growing  on  the  demised  premises,  with 
free  liberty  to  the  lessor,  his  heirs,  &c.,  to  cut  and  carry  away  the  same.  The 
lease  of  1756  reserved  risht  of  egress  and  regress  to  take  trees,  quarries,  mines, 
&o.  The  lease  of  1804  did  not  reserve  such  right  in  respect  of  trees  and  quar- 
ries. The  lease  of  1756  reserved  all  mines  and  quarries  of  stone  or  slate.  The 
lease  of  1804  contained  no  reservation  of  quarries.  The  lease  of  1820  was  in 
this  respect  the  same  as  that  of  1756.  The  lease  of  1756  contained  a  reserva- 
tion of  a  right  to  hunt,  hawk,  fish,  or  fowl,  upon  the  premises.  The  leases  of 
1804  and  1820  contained  no  such  reservation,  but  reserved  all  royalties.  The 
lease  of  1756  reserved  suit  of  mill  to  the  lord  of  the  manor.  The  other  leases 
reserved  it  to  the  grantor,  her  heirs  or  assigns,  or  such  person  as  should  be 
ovmer  of  the  inheritance.  There  were  some  other  variations,  which  it  is  not 
necessary  to  mention. 

For  the  plaintiff,  it  is  contended,  that  the  lease  of  1804  was  invalid,  inasmuch 
as  it  contained  no  reservation  of  the  shrouds,  limbs,  or  tops,  but  only  of  the 
bodies  of  voung  trees,  not  having  arrived  at  that  age  or  maturity  to  be  consi- 
dered timber-trees;  nor  of  the  shrouds,  limbs,  or  tops  of  pollard  trees;  nor  any 
young  trees  of  the  timber  kind,  such  as  oak,  ash,  and  elm,  but  only  a  reserva- 
tion of  timber  trees  and  the  bodies  of  pollard  trees,  and  the  bodies  of  other  trees ; 
and  no  reservation  even  of  any  timber  trees,  the  bodies  of  pollard,  or  other  trees 
themselves  that  should  thereafter  stand  or  grow  upon  the  said  demised  premises ; 
no  reservation  of  any  quarries  of  stone  or  slate,  or  of  libertv  to  enter  to  take  the 
same;  no  reservation  of  liberty  to  hunt,  hawk,  fish,  or  fowl  upon  the  premises; 
no  reservation  of  the  rent  half-yearly,  but  instead  thereof  quarterly  ;  no  reser- 
vation of  the  best  good  of  the  lessee,  his  executors,  administrators,  or  assigns, 
or  of  such  persons  as  should  be  in  possession  of  the  premises,  and  entitled  to  the 
same  by  virtue  of  the  lease,  for  and  in  the  name  of  a  heriot ;  no  reservation  of  a 
right  of  re-entry  for  the  lessor,  his  heirs  and  assigns,  in  case  the  rent  should  be 
unpaid  twenty-one  days,  and  there  should  be  no  '<  overt''  distress  upon  the  pre- 
mises whereby  to  levy  the  same,  although  the  lease  of  1756  did  contain  all  these 
reservations. 

And  that  the  lease  of  1820  was  ineffectual  and  void,  inasmuch  as  it  contained 
no  reservation  of  the  shrouds,  limbs,  or  tops,  but  only  of  the  bodies  of  young 
trees  not  having  arrived  at  that  age  or  maturity  to  be  considered  timber  trees ; 
nor  of  the  shrouds,  limbs,  or  tops  of  pollard  trees,  nor  of  any  young  trees  of  the 
timber  kind,  such  as  oak,  ash,  and  elm,  but  only  a  reservation  of  timber  trees, 
and  the  bodies  of  pollard  trees^  and  the  bodies  of  other  trees;  no  reservation  of 
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liberty  to  bawk,  hunt^  fish,  or  fowl;  nor  of  the  rent  hatf-^earlj,  bot  initead 
thereof  quarterly ;  do  reservation  of  the  best  good  of  the  said  Eliiabetk  Loek| 
her  executors,  administrators,  or  assigns,  for  or  in  the  name  of  a  henot;  no  le- 
serration  of  right  of  re-entiy  for  the  Iccisor,  his  heirs  or  assigns,  in  case  the  rent 
should  be  uupaid  twentjf-one  days,  and  there  should  be  no  overt  distress  upon 
the  premises  whereby  to  levy  the  same,  although  the  lease  of  1756  did  contain 
all  these  reservations. 

The  property  of  the  lessors  of  the  plaintiff  in  the  parish  of  Porlock,  consista 
of  about  4000  acres.  There  are  in  the  parish  500  acres  the  property  of  others, 
of  which  100  or  more  belong  to  Lord  Kinj;,  and  are  commons;  100  acres  (i 
wood  are  Lord  King's;  some  few  acres  are  Sir  Thomas  Acland's;  the  rector  hu 
about  100  acres  of  wood,  some  common,  and  other  lands;  and  there  are  a  few 
other  very  small  proprietors,  of  three  or  four  acres  each. 

The  defendant  proposed  to  prove  that  the  several  leases  were  granted  with 
such  reservations,  restrictions,  covenants,  conditions,  and  agreements  as  wera 
usually  and  customarily  contained  in  leases  of  the  same  kind,  in  the  parish  and 
place  where  the  same  were  situated,  and  for  this  purpose  tendered  in  evidence 
several  leases  granted  by  William  Blathwayt  of  lands  and  tenements  in  PorlocL 
The  learned  jiKige  was  of  opinion  that  the  defendant  was  in  this  respect  con- 
fined to  former  leases  of  the  same  property,  but  it  is  agreed  that  other  leases  of 

shall 


other  lands  within  the  same  manor  shall  form  part  of  this  case,  subject  to  the 
opinion  of  the  Court  on  the  admissibility  of  them  in  evidence;  and  the  Court  to 
be  at  liberty  to  draw  any  inference  of  fact  which  a  jury  might  have  done  from 
the  evidence  hereinafter  set  out 

As  to  the  reservations  relative  to  trees,  &c.,  contained  in  the  leases  of  1801 
and  1820,  the  defendant  contends  that  there  is  no  wucU  reservation  in  this 
respect  in  leases  of  the  same  kind  in  the  same  parish,  for  that  the  reserration, 
where  it  does  occur,  is  in  these  thirteen  varieties.  ^The  case  here  gives  the 
thirteen  varieties  of  reservations  as  to  timber  trees,  which  varieties  are  collected 
from  fiftv-three  leases,  and  many  of  them  differ  more  widely  from  the  reserva- 
tion in  tLe  lease  of  1756,  than  do  the  reservations  in  the  leases  of  1804  and 
1820.)  And  that  in  the  three  next  mentioned,  and  in  nine  others,  at  least,  in 
that  parish,  there  is  not  any  reservation  of  timber  at  all.  ^he  case  here  gives 
the  dates,  names  of  tenants,  and  description  of  the  property  m  the  three  leases.) 

As  to  there  being  no  reservation  of  any  quarries  of  stone  or  slate,  or  of  liberty 
to  enter  to  take  the  same,  the  defendant  says  there  are  many  leases  of  the  same 
kind  (by  the  testator  and  his  father,  the  former  owners,)  of  lands  in  the  parish 
of  Porlock,  where  mines,  &c.,  are  not  excepted,  namely,— ^The  case  here  speci- 
fies five  leases.) 

As  to  there  being  no  reservation  of  the  rent  half-yearly,  but  instead  thereof 
a  quarterly  reservation,  the  defendant  says  that  there  are  many  leases  of  the 
same  kind  in  the  parish  of  Porlock,  made  by  the  testator  and  his  father,  in 
which  the  rent  is  reserved  quarterly.  (The  case  here  specifies  seven  leases,  and 
refers  to  nine  others  as  being  to  the  same  effect.) 

As  to  there  being  no  reservation  of  liberty  to  hunt,  hawk,  fish,  or  fowl,  the 
defendant  says,  that  in  leases  of  the  same  kind  in  the  parish  of  Porlock  by  the 
testator  and  his  father,  this  liberty  is  not  reserved  in  anv  other  manner,  and 
that  in  many  leases  it  is  altogether  omitted.  (The  case  here  specifies  five  in- 
stances, and  refers  to  forty-six  others.) 

In  a  lease,  dated  1779,  of  a  messuage  with  courtlage,  garden,  and  orchard, 
containing  one  acre  and  a-half,  with  the  appurtenances,  (excepting  all  wood  and 
right  of  common,) — mines,  quarries,  hunting,  hawking,  and  shooting,  and  all 
other  royalties  whatsoever  are  reservedi  and  the  same  form  of  reservation  occois 
in  four  other  similar  leases* 

As  to  the  heriot,  the  defendant  says  that  the  reservation  of  a  sum  of  money 
for  a  heriot  is  usual  in  leases  of  the  same  kind,  and  made  by  the  testator  or  his 
fa^jr,  of  landfl^  &o.,  in  the  parish  of  Porlock,  and  that  there  are  fifty  sach 
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l«afle8,-^-«i  i0  also  the  reaervadon  of  the  best  beast  or  best  good,  with  which 
there  are  forty-four  leases,  and  of  the  best  beast,  or  good,  or  money,  with  which 
there  are  thirte^  leases ;  and  that  there  are  fourteen  leases  with  the  reservation 
of  the  best  beast  or  best  good  of  the  party  possessed  of  the  premises^  and  enti- 
tled under  the  lease. 

The  defendant  instances  the  following  leases  in  which  are  reserved  fnon^ 
lieriots,  the  immediately  preceding  lease  having  reserved  the  best  h^  or  the 
beet  good.    (Five  such  instances  are  here  given.) 

As  to  the  reservation  of  the  right  of  re*e9try,  the  defendant  says  there  is  no 
tuual  reservation  in  this  respect  in  leases  of  the  same  kind  in  the  parish  of 
Porlock,  and  she  produces  the  following  instances  of  leases  without  such  a  re- 
servation. (Two  instances  are  here  given  i^  detail,  a94  twelve  ethers  mre 
referred  to.) 
^  The  testator  grapted  ekhty-five  leases,  and  there  ape  one  hundred  and  twenty- 
eight  other  leases  granted  by  prior  owners.  And  of  the  sl^d  eighty-five  leases 
granted  by  the  testator,  forty-nine  contain  the  said  reservations  of  trees,  &o.«-^ 
fortj-oriQ  contain  the  reservation  of  a  right  to  hunt,  shoot,  sport,  &o,— eeventy- 
five  contain  a  reservation  of  the  rent  ha&-yearly;  and  seventy-three  contain  the 
reservation  of  suit  at  the  lessor's  manor  mill, — and  eighty-one  contain  a  reaer- 
yation  of  a  right  to  re-enter  in  case  there  should  be  no  overt  distress  upon  the 
premises. 

And  the  plaintiff  contended  that  two  of  these  leases,  dated  Februarv  17th 
Vid  October  X2th,  1779,  were  such  leases  as  were  tuucUly  granted  bv  the  tes- 
tator in  the  manor  of  Porlock,  and  as  evidence  thereof  produced  from  the  lessors 
of  the  plaintiff's  muniment-room  two  agreements  found  there  with  the  two 
leases,  each  agreement  bearing  date  the  13th  October^  1778,  and  each  made 
between  and  signed  hj  the  testator  and  Abraham  Phelps,  whereby  the  testator 
agreed  to  grant  the  said  two  leases  to  Phelps;  each  of  which  agreements  contain 
the  following  clause : — 

<<The  said  Abraham  Phelps  agrees  to  execute  a  counterpart  of  such  lease  to 
Hr.  Blathwayt,  and  to  enter  into  such  covenants  as  are  tuuai  and  pioper  in 
leases  of  the  like  kind  for  the  manor  of  Porlock.'^ 

Copies  of  the  several  leases  accompany  the  case. 

If,  under  any  of  the  circumstances  hereinbefore  stated,  the  Court  shall  be  of 
opinion  that  the  leases  of  1804  and  1820  were  invalid,  then  the  yerdict  is  to 
stand;  otherwise,  to  be  entered  for  the  defendant. 

The  case  was  argued  in  Easter  term,  1834. 

FoUetty  for  the  plaintiff,  in  support  of  the  objeotioQs  stated  in  the  epeeial 
ease,  dted  Co.  Litt.  47  a;  Doe  d.  Earl  of  Shrewsbury  v.  Wilson,  6  Bam.  & 
Alders.  863,  881,  880;  Smith  «.  Doe  d.  Earl  of  Jersey,  (in  error)  2  Brod.  ft 
Bingh.  473,  5  B.  Moore,  332;  Judgment  of  Lord  Eldon  in  that  case,  2  Brod. 
k  Bipeh.  606,  607:  Smith  t;.  Bole,  Cro.  Jac.  458;  Doe  d.  Bartlett  v.  Bendle, 
3  Haide  &  Selw.  9^ ;  Lord  Mountjo/s  case,  6  Co.  Rep,  8  b,  5  b. ;  Tomlinson 
r.  Day,  2  Brod.  &  Bingh.  680;  Com.  Dig.  Copyhold  (K),  20;  Randall  v.  Scory, 
Cro.  Car.  313;  Sugden  on  Powers,  page  630;  Coxe  v.  Day,  13  East,  118;  Doe 
V.  Meyler,  2  Maule  &  Selw.  276. 

Bere^  oontri,  cited  Doe  d.  Duke  of  Devonshire  v.  Cavendish,  8  Dougl.  48, 
58,  S.  C.  4  T.  R.  741,  n.;  Fancy  v,  Scott,  2  Mann.  &  RyL  335;  Hay  v.  Co- 
ventry, 3  T.  R.  83 ;  Bradley  v.  Peixoto,  3  Ves,  323 ;  Ware  v.  Cann,  10  Barnw. 
&  Cressw.  433,  5  Mann.  &  Ryl.  341 ;  Roe  d.  Brune  v.  Rawlings,  7  East,  287 ; 
Taylor  d.  Atkyns  v.  Horde,  1  Burr.  121 ;  Clun'soase,  10  Co.  Rep.  128;  Dean 
and  Chapter  of  Worcester  case,  6  Co.  Rep.  37,  88 ;  Cruise's  Digest,  Franchise, 
S  Cruised  Dig.  tit.  xzvii. ;  Wilkinson's  Office  of  Coroner ;  Eeble  p.  ^ickringill, 
11  Mod.  74;  Dann  v.  Spurrier,  3  Bos.  &  Pul.  399,  408 ;  Heywi^'s  case,  2 
Go.  Rep.  36;  Bao,  Abr.  Condit^oi^  (0)  })  1  jBfuv  Abr,  6^  m  4  6th  ed. ; 
Williams  on  Executors,  1224. 
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FoHett,  in  reply,  cited  Fiokering  v,  NoyeS;  7  Bowl.  &  Ryl.  49,  4  Barn,  k 
Cressw.  639. 

In  the  coarse  of  this  term  judgment  was  pronounced  by  Lord  Denman,  C.  J. 
as  follows  :— 

The  question  in  this  case  is,  whether  the  leases  of  1804  and  1820  can  be 
supported. 

There  is  an  existing  life  under  each  lease.  Suppose,  therefore,  that  the  leaae 
of  1804  should  appear  to  be  invalid,  if  that  of  1820  should  be  valid  and  now  in 
force,  it  would  defeat  the  plaintiff^s  right  of  action. 

The  tenant  for  life  was  enabled  to  grant  leases  in  possession  or  reversion; 
the  lease  of  1820  is  made  to  commence  ^'  on  the  death  of  Benjamin  Floyd  or 
other  sooner  determination  or  avoidance  of  such  estate  or  estates  as  are  now 
granted  therein  and  subsisting,  and  determinable  on  the  death  of  the  sud  Ben- 
jamin Floyd  as  aforesaid,  for  the  remainder  of  a  certain  term  of  fourscore  and 
nineteen  years,  by  indentures  of  lease,  bo,"  The  case  does  not  state  whether 
Benjamin  Floyd,  or  who  else,  is  the  existing  life  under  the  lease  of  1804.  If 
Benjamin  Floyd  be  dead,  the  lease  of  1820  took  effect  on  his  death :  if  he  be 
still  alive,  then,  (inasmuch  as  the  lessors  of  the  plaintiff  repudiate  the  leases 
both  of  1804  and  1820,)  if  that  of  1804  be  not  a  valid  one,  it  is,  at  all  events, 
at  an  end,  as  the  estate  thereby  granted  is  determined  by  the  death  of  Maij 
Blathwayt,  the  tenant  for  life;  and  therefore  it  is  not,  in  strictness,  necessaij 
to  inquire  into  the  validity  of  the  lease  of  1804.(a)  We  may  also  observe,  that 
many  of  the  cases  cited  arise  upon  ecclesiastical  leases  under  the  1  Eliz.  c.  19, 
s.  7,  and  13  Eliz.  c.  10,  s.  3.  The  words  of  those  statutes  are  in  substance  the 
same  as  those  in  the  power  created  by  the  will  of  the  testator,  William  Blath- 
wavt,  of  21st  February,  1765,  and  the  same  reasoninff  will  apply  to  both. 

The  power  of  leasing  in  this  case  embraces  three  (ufferent  classes  or  descrip- 
tions of  property. 

First. — Premises  in  or  near  London, — for  twentv-one  years. 

Secondly. — Premises  in  Porlock  which  have  been  anciently  demised,— for 
ninety-nine  years,  determinable  on  two  or  three  lives,  either  in  possession  or 
reversion. 

Thirdly. — Other  premises  in  Porlock, — ^for  twenty-one  years. 

It  is  upon  the  second  description  that  this  case  arises. 

One  provision  as  to  these  leases  is, — ''  so  as  that  the  ancient  and  accustomed 
yearly  rent  and  other  reservations  be  thereby  reserved." 

Some  provisions  applicable  to  the  two  other  classes  are  stated,  after  which 
comes  the  following  general  clause  applicable  to  all  the  three  classes. 

"All  and  every  such  several  leases  of  my  said  estates  at  Porlock,  held,  or  to 
be  held  for  ninety-nine  years,  determinable  on  lives,  and  of  my  said  farms,  lands, 
and  estates,  being  from  time  to  time  made  and  granted,  in  the  same  manner  and 
form,  and  with  and  under  such  and  the  like  reservations,  restrictions,  covenants^ 
conditions,  and  affreements  as  are  usually  and  customarily  contained  in  leases 
of  the  same  kind  m  the  several  and  respective  parishes  and  phices  where  the  said 
premises  are  situated." 

The  second  class  of  cases  therefore  contains  two  sets  of  provisions :  1st.  That 
the  ancient  and  accustomed  rent  and  reservations  be  reserved.  2d.  That  thej 
be  granted  in  the  same  manner  and  form,  and  with  and  under  such  and  the  like 
reservations,  covenants,  conditions,  and  agreements,  as  are  usually  and  customr 
arily  contained  in  leases  of  the  same  kind  in  Porlock.  The  first  applying  to 
what  has  been  done  as  to  the  ancient  rent  and  reservations  on  the  parivcukr 
premises  leased,  and  the  other  as  to  what  is  the  usual  and  accustomed  coone  npon 
other  premises  in  Porlock,  without  reference  to  any  ancient  usage.  And  unless 
both  these  sets  of  provisions  be  complied  with,  the  lease  cannot  be  supported- 

One  question  for  our  consideration  is,  whether  other  leases  of  the  same  kind 

(a)  u  e,  provided  the  lease  of  1820  be  valid. 
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in  Porlock  are  admissible  in  evidence;  and  we  have  no  donbt  that  tbej  are  so, 
for  it  is  quite  impossible  to  know  what  was  the  coarse  and  custom  of  covenantSi 
agreements,  &o.  contained  in  leases  of  other  premises  in  Porlock,  unless  the 
leases  be  resorted  to ;  but  then  when  that  is  done,  the  evidence  thus  obtained 
only  applies  to  the  tecand  set  of  provisions,  which  we  have  before  alluded  to  as 
contained  in  the  latter  part  of  the  leasing  power,  and  cannot  affect  the  former 
part,  which  requires  the  ancient  rent  and  reservations,  because  as  to  these  it  is 
clear,  on  the  wording  of  the  power,  that  the  rent  and  reservations  of  the  parti- 
cular property  are  alone  to  be  attended  to.  If  the  provision  as  to  the  ancient 
and  accustomed  rent  and  reservation  shall  be  found  to  have  been  satisfied  and 
complied  with,  it  will  then,  and  then  only,  be  the  subject  of  inquiry,  whether 
the  covenants,  &o.,  contained  in  leases  of  other  premises  in  Porlock,  have  also 
been  adopted,  so  as  upon  the  whole  to  make  a  complete  and  perfect  lease,  accord- 
ing to  the  two  sets  of  provisoes  comprised  in  the  power. 

That  being  so,  it  becomes  necessary  to  ascertain  what  are  the  ancient  rent  and 
reservations  as  to  the  particular  tenement;  and  in  considering  that,  the  proper 
evidence  is  the  last  lease,  as  to  which  it  was  said  by  Lord  Holt  in  Orby  v.  Lord 
Mohun,  2  Yem.  542,  (reported  also  in  3  Chancery  Rep.  56,  and  Prec.  in  Chan- 
cery, 257,)  (which  arose  upon  the  construction  of  a  power,)  that  shall  be  deemed 
the  ancient  rent  which  was  the  rent  at  the  time  the  power  was  reserved,  or  when 
the  last  lease  before  was  made,  if  the  estate  was  not  then  under  lease.  In  Mor- 
lioe  V.  Antrobus,  Hardres,  825,  which  arose  upon  a  lease  made  by  the  Petty 
Canons  of  St.  Paul's,  for  twenty-one  years,  where  three  other  leases  at  less  rents 
and  with  larger  exceptions  were  referred  to.  Hale,  C.  B.  said,  that  the  accustomed 
rent  mentioned  in  the  statute  ought  to  be  understood  of  the  rent  reserved  in  the 
last  lease,  and  not  upon  the  first, — ^for  that  rent  having  been  altered  since,  can- 
not be  called  the  cuxugtomed  rent.  But  whether  this  position  be  right  or  not, 
the  lease  of  1756  is  the  only  evidence  there  is  of  what  had  been  the  accustomed 
rent  and  reservations,  and  as  this  lease  was  granted  nine  years  onlv  before  the 
date  of  the  will,  we  may  fairly  conclude  that  it  was  the  last  lease  before  the  will, 
and  therefore  must  necessarily  be  attended  to. 

First,  as  to  the  rent :  it  is  the  same  in  amount  in  all  the  leases— of  1756, 
1804,  and  1820,  and  the  general  description  of  the  premises  is  the  same  in  all, 
subject  only  to  the  exceptions  which  will  be  hereafter  noticed.  But  it  is  not 
merely  the  amount  of  the  ancient  rent  reserved,  but  it  must  be  reserved  with 
all  the  beneficial  circumstancei ;  as  was  said  by  Lord  Mansfield,  in  deliverinff 
the  judgment  of  the  Court  in  Taylor  d.  Atkins  v.  Horde,  1  Burr.  121.  Ana 
the  first  point  raised  upon  that  is,  that  by  the  lease  of  1756,  the  rent  is  payable 
half-yearly f  whereas  by  those  of  1804  and  1820,  it  is  payable  quarterly.  On  a 
quarterly  reservation,  if  the  tenant  for  life  die  in  the  first  portion  of  the  half- 
year,  the  remainder-man  will  receive  both  the  first  and  second  quarter's  rent  of 
the  half-year,  and  will  therefore  be  in  the  same  situation  as  if  the  rent  had  been 
reserved  half-yearly :  but  if  the  tenant  for  life  die  in  the  second  portion  of  the 
half-year,  the  first  quarter  will  be  received  bv  the  tenant  for  life,  and  the  second 
quarter  onlv  by  the  remainder-man,  who  wiU  consequently  be  in  a  worse  situa- 
tion than  if  the  rent  had  been  reserved  half-yearly.  This  however  is  onlv  a 
^^oontingency,"  and  may  or  may  not  happen ;  and  it  is  to  be  seen  whether  that 
would  avoid  the  lease.  In  Lord  Mountjoy's  case,  5  Co.  Rep.  8  b,  (ibid.  5  b, 
4th  point,  (where  tenant  in  tail,  under  a  special  act  of  parliament,  in  the  time 
of  Henry  8,  was  empowered  to  grant  leases,  rendering  the  true  and  ancient  rent, 
the  tenant  in  tail  made  a  lease  reserving  the  rent  to  oe  paid  at  ttoo/ecuts  of  the 
year,  where  the  old  rent  was  pavable  at  four  feasts;  and  one  of  the  points, 
which  after  many  arguments  and  great  deliberation  and  consideration  were  re- 
solved, was,  that  ^'  the  reservation  of  the  rent  at  two  days,  where  the  rent  had 
been  reserved  payable  at  four  days,  makes  the  grant  and  render  void,  because 
it  is  ad  nocnmentum  of  the  heirs  in  tail,  which  is  restrained  by  the  act ;  for  it  is 
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more  beneficial  for  tliem  to  have  it  p^4  at  four  feaMs  than  at  t«rO|«QdaUbeo^ 
filial  qoalities  of  the  rent  ought  to  be  preserred  and  obeyed." 

Now  if  tlu0  4^8ion  be  correct,  it  seems  di$c#}t  to  say  tha.t  %  leaae  is  void 
for  reaerviog  tbje  rent  at  four  days  ia8tea4  of  two  \  the  new  leaae  need  not  be  a 
facsimile  of  the  old  one ;  all  that  is  to  bje  done  is  to  gee  that  the  remainder- 
man is  not  prejudiced,  and  there  can  be  no  doubt  but  a  rent  payable  at  fbar 
feasts  is,  upon  the  whole  term  created,  more  beneficial  than  if  payable  at  two 
feasts,  thougji  there  is  a  pomhility  that  as  to  one  quarter  the  remainder-nua 
may  be  prejudiced ;  but  that  is  a  corUingencyj  and  even  if  it  does  happen,  there 
is  the  benefit  of  the  quarterly  instefid  of  the  half-yearly  payment«y  during  the 
rest  of  the  term.  But  after  all  it  m»v  be  said,  that  increasing  the  number  of 
days  of  payment  should  be  shown  to  be  warranted  bv  decided  authority.  The 
benefit  to  the  successor  is  differently  treated  in  Bau^  o.  Haynee,  Cro.  Jae.  76, 
on  a  lease  made  by  a  dean  and  chapter,  where  the  former  lease  bad  lesenred  the 
rent  at/our  feasts  and  a  heroit,  ^xA  the  lease  in  question  reserved  the  rent  at  two 
feasts  without  the  heroit  :-:-The  Court  held  that  the  omitting  the  A«fvildid  not 
avoid  the  lease,  because  only  a  rent  w^  mentioned  in  the  statute,  and  they  said 
that  a  reservation  at  two  feasts  instead  of  f<mr  was  no  objeotioQ  to  the  lease, 
for  it  was  for  the  heneJUfu)  of  the  successor.  So,  in  the  I)ean  and  Chapter  of 
Worcester's  case,  6  Co.  Bep.  37,  where  the  former  lease  made  the  rent  payable 
at  four  feasts,  and  i)i^  lease  in  dispute  at  two,  the  Court  held  that  it  was  suffi- 
cient if  the  accustomed  rent  be  reserved  yearly  at  one  time,  for  the  words  of 
this  act  are — ''whereupon  the  accustomed  yearly  rent  or  more  shall  be  re- 
served," and  therefore  if  the  rent  be  yearly  reserved,  the  statute  is  satisfied  bj 
reason  of  this  word  ''  yearly,"  and  so  there  is  a  difference  between  this  and 
^ord  Mountjoys  case,  for  there  panted  the  word  yearly,  which  explains  the  in- 
tention of  the  makers  of  the  sai4  act  of  13th  of  Elinabeth.  Co.  litt  44  b,  is 
in  accordance  with  this  latter  doctrine,  ^one  of  those  c^aes  however,  show 
what  effect  has  been  giveu  to  the  increating  of  the  iiumber  of  rent  days,  4  Ne- 
ville &  Manning,  p.  820,  note  (5).  In  Cook  v.  Younger,  Crol^e's  Car.  16,  the 
office  of  under-steward  of  the  Courts  of  the  manor  of  Heysham,  aad  other  n»- 
liors  of  the  Bishop  of  Gloucester,  was  anciently  an  office  grantable  for  term  of 
life  with  the  fee  of  3/.  6<.  Sd.  hj  t}ie  year,  and  it  was  grapted  by  a  former 
^iflhop  of  Gloucester  to  the  pkintiff  Ibr  life,  with  the  fee  of  3/.  &.  Sd.,  payable 
annually  at  two  feasts  issi^ng  out  of  the  manors.  The  bishop  died,  and  the 
plaintiff  was  ready  to  keep  the  Courts  of  the  new  bisb(^,  but  the  defendant 
claiming  under  a  grant  from  a  ne^  )>i8hop,  disturbed  him  from  keeping  them ; 
and  one  of  th0  dijections  to  the  grant  to  the  plaintiff  was,  Uiat  the  prpaaription 
was,  that  the  office  was  grantable  witb  ^  &e  of  3/.  6^.  Sd,  by  the  yef^r^  wberess 
bere  the  payment  wa^i  appointed  to  be  at  ^vp  ieiists :— rBut  the  excepticm  vu 
not  allowed,  and  tq  confine  their  opinion  the  case  of  the  Dean  and  Caapter  of 
"Worcester  was  vouched,  for  t)ie  purpose  qf  showing  that  the  days  of  payment 
lure  not  material  where  no  less  than  the  ancieiit  rent  is  reserved  yearly.  U  does 
pot  indep4  appear  Vjr  tl^is  r^)ort,  bow  the  /mner  pigments  had  been.  Aa  it 
IS  put  upon  the  footmg  of  prescription,  is  may  be  inferred  that  they  wen  made 


'^i 


Of  late  two  cases  bave  oocurre4  applicable  to  the  present-  In  Doe  d.  £arl 
of  Shrewsbury  v,  Wilson,  5  Bar.  &  Aid.  363,  a  power  of  leasing  under  a  pri. 
yate  act  contained  the  following  clause :  ''So  as  upon  all  and  every  such  lease 
and  leases  there  be  reserved  and  made  payable  yearly,  during  the  continuance 
thereof,  the  usual  and  accustomed  yearly  rents,  boons,  and  services,"  &c,  kc. 
A  lease  was  made  in  1785  under  this  power  reserving  the  rent  hal/yetv^y.  It 
appeared  that  m  1708  a  lease,  and  in  1766  another  lease,  had  been  made  of  the 
^ame  premises,  in  which  the  rent  wa«  reserved  huffy eqrfyi  and  amongst  other 

(a)  A  reserv^ion  at  four  feasts  instead  of  two,  whereby  bf  weqjd  l^  tb^  beaefi^ 
Would  therefore  be  to  his  jTr^^ttcKctf. 
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objections  nrged  iigaiinst  the  lease  of  1785,  one  was  that  tfce  rent  had  been  re- 
seired  luilf -yearly  ;  whereas  by  the  power  it  onghf  to  have  been  reserved  only 
once  a  year.     The  Court  held  the  lease  to  be  sufficient.     Bnt  the  principal 
groand  on  which  they  decided  \^as,  that  the  former  leases,  which  were  admitted 
in  evidence,  made  the  rent  payable  half-yearly ,  and  the  lease  of  1786  mentioned 
tlie  mual  and  accustomed  yearly  rent ;  and  therefore  that  case  does  not  assist 
tlie  constntction  that  is  to  be  pHt  upon  the  present  leasing  power,  as  to  whether 
the  reservation  in  the  lease  of  1756  as  to  the  times  of  pavment,  is  to  be  ob- 
served, any  farther  than  the  general  remark  of  Abbott,  C.  J., — ih^t  the  nsnal 
and  accustomed  yearly  rent  means  the  yearly  rent  of  so  many  pounds,  by  so 
many  half-yearly  or  quarterly  payments  in  the  year.     It  is  to  be  observed,  that 
be  and  Bayley,  J.,  diner  in  their  opinions  as  to  a  rent  being  made  payable  once 
a  year,  the  former  saying  it  is  "  not  beneficial  to  the  landlord,''  and  the  latter 
that  it  is  "  more  beneficial  to  the  successor."    In  Doe  d.  Harris  v,  Moore,  4 
Tyrwh..l85,  the  leasing  power  in  a  marriage  settlement  of  1777,  provided  that 
tliere  sliould  be  reservea,  by  half-yearly  payments,  the  best  and  most  improved 
yearly  rents.     In  1783  a  lease  was  made,  reserving  the  rent  at  the  feasts  of  St. 
Philip  and  St.  James  (1st  May),  and  St.  Michael,  (29th  September).  The  Court 
beld  the  lease  void,  for  the  reason,  amongst  others,  that  the  half-yearly  pay- 
ments ought  to  have  been  on  umal  days  of  payment,  and  that  it  required  a  di- 
vision of  the  rent  as  nearly  as  may  be,  into  two  equal  half-yearly  payments, 
which  this  did  not,  one  interval  being  151  and  the  other  214  days,  though  the 
usage  of  the  country  might  make  a  different  division.     In  Doe  d.  Harris  v, 
Moore,  Bayley,  B.  says,  the  tenant  for  life  is  not  to  throw  on  the  remainder-man, 
without  his  sanction,  the  uncertainty  of  the  chances  which  may  turn  out  to  his 
prejudice. 
^  Amongst  these  conflicting  authorities,  it  is  very  difficult  to  come  to  a  conclu- 
sion on  this  part  of  the  case.     It  is  not,  however  necessary  to  do  so,  because 
there  is  another  ground  upon  which  we  are  enabled  to  give  judgment. 

Another  objection  is,  that  the  lease  of  1756  gives  a  power  of  re-entry  if  th^ 
rent  be  in  arrear  twenty-one  dayS;  whereas  the  leases  of  1804  and  1820  give  the 
right  of  entry  after  twenty  days.  The  latter  provision  is  more  beneficial  to  the 
remainder-man. 

Another  objection  is,  that  in  the  lease  of  1756  the  fight  of  entry  is,  "  if  there 
be  no  orer/ distress  on  the  premises/'  which  word  "overt"  is  omitted  in  the 
two  leases  of  1804  and  1820.  But  we  think  that  this  is  nt)t  a  valid  objection. 
The  law  recognizes  a  difference  between  ti pound  overt  and  tL pound  covert;  but 
as  to  a  distress^  the  law  does  not  affix  any  particular  meaning  to  the  word  overt', 
la  "  overt"  to  be  confined '  to  what  may  be  seen  by  walking  over  the  lands  and 
farm-yard,  without  going  into  any  inclosed  buildings?  or  does  it  extend  to  what 
may  be  seen  by  opening  the  outer  doors  of  a  house  or  other  buildings  ?  or  what 
may  be  seen  by  opening  inner  doors,  or  by  opening  cupboards,  chests,  and  boxes, 
which  are  not  concealed  and  have  no  locks,  or  various  other  shades  of  being 
more  or  less  overt  ?  So  many  opinions  may  be  formed  about  the  extent  of  the 
meaning  of  the  word,  that  we  cannot  attribute  any  legal  effect  to  it. 

As  to  the  heriot$.  Tinder  ecclesiastical  leases,  though  heriots  should  have 
been  reserved  under  former  leases,  it  appears  that  the  omission  of  heriots  forms 
no  ground  of  objection  to  a  new  lease,  because  it  is  only  rent  which  is  mentioned 
in  the  statute;  but  under  the  power  no^  in  question,  inasmuch  as  heriots  were 
reserved  in  1756,  the  ancient  reservations  made  in  the  new  leases  must  be 
heriotable. 

The  heriots  are  different  in  all  the  three  leases.  Under  that  of  1756  it  is  the 
l>€st  good  of  W  illiam  Frost  or  such  person  as  shall  be  in  possession  of  the  pre- 
mises. Under  that  of  1804  it  is  t^e  best  good  of  William  Lock.  Under  that 
of  1820  it  is  the  best  good  of  the  pefson  or  persons  who,  for  the  time  being, 
shall  be  tenant  or  tenants  in  possession  of  the  premises. 

We  by  no  means  say  that  the  lease  of  1804  is  objectionable;  for  lis  the  pli]f^ 
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meni  of  these  heriota  (shoold  the  herioiieKiTed  be  reliifled)eui  only  be  enforced 
bj  distress  or  action,  as  it  is  not  a  heriot  by  aneient  tenore  or  costom,  bat  only 
1^  deedy  Edwards  and  Another  v.  Mosely  and  Another,  Willes,  192,  a  distreii 
may  be  made  of  the  best  beast  of  John  Lock,  if  alive,  or  should  he  be  dead  or 
haye  parted  with  the  premises,  what  was  his  best  beast  Bat  the  lease  of  1820 
is  in  effect  the  same  as  that  of  1756 ;  and  the  only  reason  for  not  inserting  the 
name  in  that  of  1820,  to  correspond  with  the  insertion  of  that  of  William  Frost 
in  that  of  1756,  seems  to  have  oeen,  that  the  lessee  in  that  of  1820  was  not  one 
of  the  lives ;  whereas  in  that  of  1756  William  Frost,  who  was  the  leasee,  wag 
also  one  of  the  lives. 

As  to  the  reservation  of  suit  to  the  mill,  the  difference  is,  that  in  the  leiae  of 
1756  the  lord  of  the  manor  is  mentioned,  and  in  the  other,  the  owner  oftkA 
inheriiance.    That  can  make  no  difference.Ca) 

To  the  reservation  of  suit  of  court,  no  objection  is  made. 

The  rent,  heriots,  suit  of  mill,  and  snit  of  court,  are  the  only  things  which, 
according  to  the  legal  sense  and  meaning  of  the  word,  are  "  reservations."  That 
which  relates  to  the  privilege  of  hunting,  hawking,  fishing,  and  fowling,  is  not 
either  a  reservation  or  exception  in  point  of  law :  Though  words  of  rtiervatum 
and  exception  are  used,  it  is  only  a  privilege  or  right  granted  to  the  lessor. 

We  think  that  what  relates  to  the  wood  and  the  under-sround  produce  is  not 
a  retervationy  bnt  an  excq}tion.  Lord  Coke,  Co.  Litt.  47  b.,  says,  <<Not«  a 
diversity  between  an  exception  (which  is  ever  of  part  of  the  thing  granted  and 
of  a  thing  in  esse),  for  which  exceptis,  salvo  (post)  prsBter,  be  apt  words,  and  a 
reservation,  which  is  always  of  a  thing  not  in  esse,  out  newly  created  or  reserved 
out  of  the  land  or  tenement  devised."'  In  Shepp.  Touch,  p.  80,  it  is  said,  <*  A 
re$ervation  is  a  clause  of  a  deed,  whereby  the  feoffor,  donor,  lessor,  grantor,  &c., 
doth  reserve  some  new  thinff  to  himself  out  of  that  which  he  granted  before." 
And  afterwards,  "  This  doth  differ  from  an  exception,  which  is  ever  of  part  of 
the  thing  granted,  and  of  a  thing  in  esse  at  the  time ;  but  this  is  of  a  thing 
newly  created  or  reserved  out  of  a  thing  demised,  that  was  not  in  esse  before; 
so  that  this  doth  always  reserve  that  which  was  not  before,  or  abridge  the  tenure 
(i.  e.  "  tcnor"^  of  that  which  was  before."  And  afterwards,  "  It  must  be  of  some 
other  thing  issuing  or  coming  out  of  the  thing  granted,  and  most  part  of  the  thing 
itself,  nor  of  something  issuing  out  of  another  thing."  And  afterwards,  "  If  ooe 
grant  land,  yielding  for  rent,  money,  com,  a  horse,  spurs,  a  rose,  or  any  such  like 
thing,  this  is  a  ffood  reservation ;  but  if  the  reservation  be  of  the  grass  or  of  the  ves- 
ture of  the  land,  or  of  a  common  or  other  profit  to  be  taken  out  of  the  land,  then 
these  reservations  are  void."  In  Bro.  Abr.  Reservation,  pi.  46,  citing  Doctor 
&  Stud.  lib.  2,  it  is  said,  that  if  a  man  leases  land,  reserving  common  out  of  it, 
or  the  herbage,  grass,  or  profits  of  the  land  demised,  this  is  a  void  reservation,  for 
it  is  parcel  of  the  thing  granted;  and  it  is  not  like  the  case  where  a  man  leases  bis 
manor  and  the  like,  except  Whiteacre,  for  there  the  acre  is  not  leased;  but  here 
the  land  is  leased ;  therefore  the  reservation  of  the  herbaee,  vesture,  or  the  like, 
is  void.  It  must  be  observed,  however,  that  though  in  Co.  Litt.  47  a,  the  dis- 
tinction between  a  reservation  and  an  exception  is  pointed  out,  yet  in  p.  143  a, 
speaking  of  the  word  reservaHon,(b)  Lord  Coke  says,  "  Sometimes  it  oath  the 
force  of  saving  or  excq>tingy  so  as  sometimes  it  serveth  to  reserve  a  new  thing, 
viz.  a  rent,  and  sometimes  to  except  part  of  the  thing  in  esse  that  is  granted/' 
But  he  does  not  go  on  to  illustrate  that  position  ;(c)  and  as  only  two  pages 

(a)  The  only  difference  would  be  in /avoiir  of  the  new  leases,  as  the  right  is  preserred 
to  the  reversioner,  being  owner  of  the  mill,  though  he  may  hare  parted  with  the  maer^ 

(b)  Or  rather  of  the  word  *' reserve,"  which  is  often  coupled  with  the  word  **  except," 
even  in  creating  a  mere  exception. 

(e)  Lord  Coke  refers,  however,  to  M.  36  H.  6,  foL  34,  where  the  words  are  "Salvo  ler- 
vicio  et  redditu^ebito  et  consueto,"  and  where  "  salvo,"  though  ordinarily  a  word  of 
exception,  was  held  to  enare  as  a  word  of  reeervatian ;  which  is  the  convene  of  the  sbovf 
proposition. 
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l>efbre,  in  142  a,  he  bad  sud  (to  the  same  effect  as  he  had  done  in  the  former 
reference  in  47  a,)  that  a  man  npon  his  feoffment  or  conveyance  cannot  reaervt 
^o  him  parcel  of  the  annual  profits  themselTes, — as  to  reiervt  the  vesture  or 
lierbage  of  the  Uind,  or  the  like,  for  that  should  be  repugnant  to  the  grant, — 
*we  cannot  take  this  language  of  Lord  Coke,  in  143  a,  as  identifying  an  excep- 
tion and  a  reservation.  There  are,  however,  some  cases  reported  where,  in  the 
language  of  the  Court,  the  word  ruerve  is  treated  as  meaning  exc^tion^  as  in 
Dyer,  19  a.  That,  however,  is  only  general  language,  and  it  does  not  make 
them  the  same  in  point  of  law.  In  the  very  late  case  of  Fancy  v.  Scott,  2 
Mann.  &  Ryl.  386,  the  defendant  pleaded  that  the  plaintiff  was  tenant  to  the 
defendant  of  the  close  in  which,  &c.  subject  to  a  reservation  to  the  defendant  of 
all  pits  in  the  close,  with  liberty  to  carry  away  the  produce  of  the  pits.  Bayley, 
J.  said,  it  was  not  a  rt$eTvatton^  but  an  exctpttofif  and  held  the  plea  bad ;  and 
the  counsel  for  the  defendant  did  not  further  press  the  areument.  It  may  be 
said,  however,  that  if  the  person  who  creates  the  power  uses  the  word ''  reserving" 
in  such  a  way  as  to  make  an  exception  a  reservation,  it  must  be  so  taken;  but 
"we  think  not  necessarily.  Powers  are  construed  so  verv  strictly  in  many 
respects,  that  they  must  be  so  throughout.  But,  besides,  it  is  not  necessarily 
to  DC  taken  that  what  relates  to  the  wood  and  underground  produce  is  a  reserva- 
tion. There  are  other  legal  reservations,  besides  rent,  to  satisfy  the  words 
^'  rent"  and  <'  reservations ;"  and  when  the  testator,  in  the  lease  of  1756,  mentions 
wood  and  under  ground  produce,  he  says,  <'  eax4pt  and  alwap  reserved  out  of  this 
present  demise  and  grant  all,"  &c.  &c.  and  therefore  if,  in  point  of  law,  the  matters 
are  the  subject  of  exception^  they  must  be  applied  to  the  lesal  term  used.  And  in 
the  Earl  of  Cardigan  v.  Armitage,  3  D.  &  R.  414 ;  2  B.  &  G.  197,  where  Sir 
Thomas  Denby  enfeoffed  the  Earl  of  Sussex  of  certain  closes,  except  and  always 
reserved  out  of  the  said  feoffment  to  the  said  Sir  Thomas  all  the  coals  in  all  or 
any  of  the  said  lands,  together  with  free  liberty  to  sink  and  dig  pits,  &c.  &c.," 
— Bayley,  J.,  in  delivering  the  judgment  of  the  Court,  says  that  this  constituted 
an  exception;  and  he  states  the  distinction  between  an  exception  and  a  reserva- 
tion, and  then  goes  on  to  point  out  the  effect  of  an  exception  upon  the  state- 
ment in  the  pleadings. 

Upon  all  these  authorities,  we  are  of  opinion  that  what  is  said  as  to  the  wood 
and  underground  produce  is  not  a  retervatifmj  but  an  exception^  (vide  19  Yin. 
Abr.  116,  126  ]  3  Nels.  Abr.  151 ;  3  Hughes's  Abr.  1737 ;)  and  then  it  will 
be  necessary  to  consider  what  effect  this  has  upon  the  lease. 

The  mines,  quarries,  &c.  need  not  be  considered,  because  the  lease  of  1820 
is,  thoueh  not  precisely  in  words,  yet  in  substance,  conformable  to  the  lease  of 
1756,  though,  if  the  title  of  the  defendant  had  stood  upon  the  lease  of  1804 
alone,  it  might  have  been  questionable. 

In  the  lease  of  1746  the  exception  is,  of  <'  all  and  all  manner  of  timber  trees, 
and  trees  likely  to  prove  timber."  In  the  two  other  leases  of  1804  and  1820, 
it  is ''  all  timber  trees,  bodies  of  pollard  and  other  trees  whatsoever."  By  the 
lease  therefore  of  1756,  the  entire  timber  trees,  and  tress  likely  to  prove  timber, 
are  excepted,  whereas  in  the  other  leases  the  entire  timber  trees,  but  only  the 
hodies  of  trees  likely  to  prove  timber,  are  excepted,  leaving,  therefore,  the 
upper  part  of  these  trees  from  which  lops,  tops,  and  bouffhs  might  be  taken, 
unexcepted;  but  then,  in  lieu  of  that,  in  the  other  two  leases,  the  bodies  of 
pollards  and  all  other  trees,  including  all  such  other  trees  as  are  not  likely  to 

Srove  timber,  are  excepted,  and  one  would  say,  that  in  most  cases  the  remain- 
er-man  would  be  a  earner  by  such  substitution  ;  but  we  cannot  sav  so  on  any 
legal  principle,  and  ^erefore  that  cannot  be  acted  upon.  Under  the  terms  of 
the  lease  of  1756,  the  remainder-man  would  have  a  right  to  cut,  take,  and  carrr 
away  the  tops  and  boughs,  and  shrouds  likely  to  become  timber;  but  thoush 
he  now  loses  that  right,  the  lessee  has  no  general  riffht  to  do  so :  the  right  he 
has  is,  to  have  the  benefit  of  those  tops  for  fruit  and  shade,  and  to  take  them 
for  certain  descriptions  of  repairs. 
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A  great  variety  of  cases  have  occurred  and  several  distinctions  made,  both 
formerly  and  in  later  times,  where  lands  comprised  in  a  |M>wer  are  demised 
along  with  other  lands  to  which  the  power  does  not  apply ;  or  where  the  power 
is  well  executed  as  to  part,  and  not  as  to  the  rest;  or  where  part  of  the  lands 
only  are  comprised  in  the  power  at  far  as  demised  under  former  leases ;  but 
this  principle,  at  all  events,  seems  to  be  established,  that  where  lands  are  let  at 
an  ancient  rent,  and  the  new  lease  grants  that  which  was  not  anciently  let)  in 
addition  to  what  was  granted  before,  and  only  reserves  the  same  rent  that  was 
reserved  before,  the  power  is  badly  executed,  and  the  lease  is  void  for  the 
whole.     Even  when  an  additional  rent  is  reserved,  where  new  land  is  add^  to 
the  old,  the  lease  is  void  for  the  whole,  unless,  perhaps,  there  be  a  <]tistinct 
reservation  for  the  new  land,  as  appears  bv  Co.  Litt.  46,  b.,  where  it  is  said 
"  If  twenty  acres  of  land  be  accustomably  letten,  and  a  lease  be  made  of  these 
twenty,  and  of  one  more  which  was  not  accustomably  letten,  at  the  accustomable 
yearly  rent  and  so  much  more  as  exceeds  the  value  of  the  other  acre,  this  l^se 
is  not  warranted  by  the  act;  for  the  accustomed  rent  is  not  reserved,  seeing 
part  was  not  accustomably  letten,  and  the  rent  issueth  out  of  the  whole."     The 
same  rule  is  laid  down  in  Lord  Mountjoy's  case,  5  Co.  Rep.  3,  b,  and  also  con- 
firmed in  the  case  of  Doe  d.  Bartlett  v.  Hindle,  3  Maule  &  Selwyn,  99.     But, 
as  more  distinctly  applicable  to  the  present  case  may  be  cited  Smith  v.  Bole, 
Cro.  Jac.  458.  "  A  prebend  was  usually  let  with  the  exception  of  all  crab  trees, 
and  such  like  trees,  rendering  17^.  a  year ;  afterwards  another  lease  was  made, 
omitting  the  exception,  at  the  ancient  rent,  and  it  was  resolved  that  the  lease 
was  void,  for  there  being  more  let  than  was  anciently,  viz.  the  trees  and  the 
profit  of  the  trees,  and  the  soil  itself  is  excepted  by  this  exception,  so  as  every 
successor  cannot  have  the  benefit  of  the  boughs  and  fruits  yearly  renewing ;  and 
the  soil  itself  whereupon  they  grow  is  excepted,  but  by  this  new  lease  the  trees 
and  profits  are  let,  and  the  soil  itself,  and  so  more  being  let  than  anciently  il  is 
not  within  the  statute  of  32  Henry  8,  c.  28 ;  and  it  is  void  by  13  Eliz.  c.  10, 
for  it  is  not  the  ancient  rent  where  more  is  let  than  before."    The  same  case 
is  also  reported  in  8  Bulst.  p.  290,  per  nomen  Smith  v,  Bowles,  but  it  is  not  there 
stated  that  the  new  lease  was  at  the  same  rent.     In  the  notes  to  Hargrave 
and  Butler's  Co.  Litt.  44  b.,  n.  261,  by  Mr.  Hargrave,  it  is  said,  "A  preben- 
dary makes  lease  for  years,  reserving  the  running  of  a  colt,  rendering  rent :  a 
new  lease,  rendering  the  same  rent,  without  reserving  the  running  of  a  colt — 
adjudged  good ;  because,  quoad  this,  it  is  neither  a  reservation  nor  exception. 
But  if  lease  be  made  of  a  manor,  except  the  woodsy  rendering  rent,  and  after  the 
expiration  of  it  there  is  a  new  lease,  rendering  the  same  rent,  without  such 
exception,  the  second  lease  is  bad.     T.  18  Jac.  13.  R.  case  of  Precentor  of  St 
Paul's,  Hale,  MSS."     There  is,  however,  a  case  of  How  v.  Whitfield,  1  Ventr. 
388,  339,  which,  if  it  ^ete  to  be  held  as  law,  might  seem  to  affect  the  gene- 
rality of  this  proposition.     A  power  was  given  to  a  lessee  of  five  acres  of  land 
and  his  assigns,  to  let  leases  for  twenty-one  years,  reserving  the  ancient  rent 
An  assignee  made  a  lease  of  the  five  acres,  inter  alia,  reserving  proinde  the  rent 
of  6«.  a  year,  which  was  the  ancient  rent: — "As  to  reserving  the  rent  proinde, 
the  Court  said,  that  it  might  be  intended  that  the  inter  alia  comprehended 
nothing  but  such  things  out  of  which  a  rent  could  he  (i.  e.  agreeably  to  the 
power)  reserved,  and  then  the  6«.  was  reserved  only  for  the  five  acres.     How- 
ever, the  proinde  might  reasonably  be  referred  only  to  the  five  acres,  and  not  to 
the  inter  alia,  and  that  a  distinct  reservation  of  the  6^$.  might  be  for  the  five 
acres."     But  in  the  report  of  the  same  case  by  Sir  Thomas  Jones,  1  Jon.  110, 
it  is  said  the  Court  thought  this  to  be  a  good  exception,  but  that  the  defeod- 
ant,(a)  perceiving  the  opinion  of  the  Court  as  to  the  great  point,  consent^, 
upon  payment  of  costs,  that  judgment  should  be  given  for  the  plaintiff.    The 
case  IS  also  reported  in  2  Shower,  57,  where  it  appears  to  have  been  argued  on 
another  point,  and  Jones  and  Pemberton,  justices,  seemed  to  have  entertained 

(a)  t.  e.  the  defendant  in  repleyin,  who  disputed  the  lease. 
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different  opinions;  and  the  case^  as  reported  in  Yentris,  it  shonld  seem,  cannot 
be  relied  upon. 

A  question,  however;  may  arise  as  to  this  exception — ^whether  the  lops  of  the 
trees  are  demised  at  all^  or  whether  there  is  not  a  mere  privilege  vested  in  the 
lessee  by  virtue  of  t^e  demise  to  take  the  lops  and  shrends  of  the  trees  likely 
to  prove  timber,  for  repaHts  and  f^l  ?  and  then,  if  they  be  not  demised,  the 
ancient  tent  may  be  said  to  be  reserved  for  the  rest,  which  is  really  demised. 
But  we  are  of  opinion,  that  the  lops  of  the  trees  likely  to  prove  timber  are 
demised.  By  i^  general  demise  of  lands  on  which  there  are  timber  trees,  with- 
out any  exoeption,  the  timber  trees  tat  demised  as  well  as  the  lands.  It  is  true 
that  the  lessee  has  not  the  same  extent  of  interest  in  the  trees  that  he  has  in 
the  lands ;  he  has  only  a  particular  interest  and  a  special  property  in  theto, 
and  is  entitled  to  the  mast,  and  fmit,  and  shade  of  trees,  and  may  also  take 
them  for  repairs  and  fiel,  (subject,  as  to  ^el,  to  some  observations ;)  and  the 
lessor  has  tne  general  ownership,  right,  and  inheritance,  and  if  they  become 
disannexed  from  the  inheritance,  the  lessor  shall  have  them;  and  in  the  report 
of  Pomfret  v.  Rycroft,  1  Ventr.  44,  (and  see  1  Saund.  321,  8.  C.)  Twisden,  J. 
says  at  the  end  of  the  report,  which  was  to  the  use  of  a  pump,  that  he  con- 
ceived, that  if  the  lessor  cuts  down  ttces  growing  upon  the  land  demised,  no 
covenant  lies,  yet  the  trees  are  demised  with  the  rest.  The  same  rule  would 
hold  as  to  the  lops  of  trees.  We  do  not  think  it  material  whether  a  rent  could 
ifisue  out  of  them;  they  form,  along  with  the  lands,  one  entire  subject  of  demise; 
these  lops  and  shrouds  faiay  perhaps  be  considered  as  amongst  tne  de  minimis, 
but  that  is  not  so ;  they  may,  in  some  cases,  be  of  such  value  as  may  be  worth 
attending  to,  and  the  want  of  power  to  cut  them  down  is  a  prejudice  to  the 
inheritance,  and  the  right  to  cut  lops,  tops,  and  shrouds,  appears  in  several 
instances  to  have  been  the  Subject  of  inquiry.  And  it  tnay  be  observed  as  to 
this,  that  if  the  whole  of  the  trees  likely  to  prove  timber  are  excepted,  the  lessor 
and  other  future  owners  of  the  inheritance  may  cut  both  bodies,  and  lops  and 
tops,  when  they  please :  but  if  only  the  bodies  are  reserved,  they  catinot  cut 
the  bodies  down,  fbr  tney  cannot  do  so  without  also  cutting  down  the  tops, 
which  they  have  no  right  to  do,  because  the  lessee  would  have  an  interest  in 
them  for  repairs  and  fuel,  and  for  the  fruit,  and  shade  for  his  cattle. 

We  are  therefore  of  opinion,  that  inasmuch  as  the  exception  in  the  lease  of 
1736,  as  to  the  wood,  is  larger  than  the  exception  contained  in  the  leases  of 
1804  and  1820,  the  premises  eaonot  be  taken  to  have  been  demised  at  the 
ancient  rent,  and  that  on  this  ground  both  the  latter  leased  are  void. 

It  becomes  therefore  unnecessary  to  consider  what  effect  the  other  leases 
would  have  had.  If  the  point  had  been  necessary  to  be  considered,  it  would 
have  been  impossible  for  the  Court  to  have  decided  on  the  effect  of  such  a  mass 
of  matter,  and  it  must  have  gone  to  a  jury.  It  may,  however,  be  remarked 
that  in  the  clause  in  the  power  which  says  that  the  leases  are  to  be  conformable 
to  other  leases  in  the  parish,  there  is  the  word  '' reservations,^'  tuid  it  might  be 
said  to  be  necessary  to  inquire  what  the  reservations  Were  in  other  leases;  but 
in  our  view  of  the  case,  the  reservations  cannot  affect  the  decision,  and  if  they 
could,  the  inquiry  must  have  been  limited  to  ancient  reservations  under  leases 
of  the  same  premises.  Judgment  for  the  plaintiff. 


BBARB  t.  PINEUS.— p.  846. 

"VVherea  plaintiff  recovers  a  sum  less  than  the  amount  for  which  he  arrested  and  held  the 
defendant  to  bail,  and  it  appears  that  his  only  probable  cause  of  action  was  not  baila- 
ble, (being  for  nnllqaidated  damages),  the  defendant  Is  entitled  to  costs  ander  43  Geo. 
3,  c.  46,  8.  3. 
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BEX  t;.  T0UNQHU8BAND.— p.  850. 

Upon  a  motioii  for  a  crimiiial  infonnation  against  A.  for  challenging  B.,  an  alBdaTiti 
stating  that  in  a  correspondence  between  them  A.  had  intimated  an  intention,  after  the 
settlement  of  accounts  between  himself  and  B.,  to  require  an  apology  for  offensire  ex- 
pressions contained  in  a  letter  received  bjhim  from  B.,  or  "  such  satisfaction  as  is  usual 
on  such  occasions  between  gentlemen ;"  and  that  afterwards  C,  a  relation  of  A.,  came 
with  a  letter  of  B.  in  his  hands, — settled  the  account  bj  paying  a  biJance  due  from  A 
to  B., — and,  after  saying  that  he  had  come  in  consequence  of  the  letter  in  his  hand,  de- 
llTcred  a  hostile  message  as  from  A. : — was  held  insufficient  to  conuisct  A.  with  the  chal- 
lenge ;  and  therefore  the  Court  refused  the  rule. 

But  the  Court  granted  a  rule  nisi  against  C. 

Sm  W.  FcUeU  moved  for  a  criminal  mformation  agiunst  Captain  Tonnghtu- 
band,  for  challenging  a  person  of  the  name  of  Jenkrns.  It  appeared  upon  iht 
affidavit  of  Jenkjns  that  there  were  certain  unsettled  aoooonts  netween  Jenkyns 
and  Tounghusband,  which  had  been  the  subject  of.  a  correspondence  between 
them.  In  one  letter  from  Tounghusband  to  Jenkjms,  the  former  acknowledged 
the  receipt  of  a  letter  from  JenkjmSi  and  in  allusion  to  part  of  that  letter  wrote 
to  this  effect : — "  I  do  not  intend  fnrdier  to  allude  to  the  offensive  expressions  con- 
tained in  your  letter,  untU  after  the  settlement  of  our  accounts;  but  I  beg  to  eaj 
that  I  never  intentionally  insulted  another,  nor  ever  received  an  insult  without 
requiring  an  apoloey,  or  that  satisftictum  which  is  usual  on  such  occasions  between 
gentlemen"  Jenkjns  in  reply  stated,  that  his  rule  also  was  never  intentionally 
to  insult  another,  that  he  did  not  mean  to  insult  him  (Tounghusband,)  ana 
hoped  that  he  (Tounghusband)  would  not  insult  him.  Almost  imme^ately 
afterwards,  Captain  Tnomas  Tounghusband,  a  nephew  of  Captain  Tounghus- 
band, called  on  Jenkjns, — settled  tne  account  between  Captain  Tounghusband 
and  Jenkjns  bj  pajing  the  baknce  due  to  Jenkjns, — and  then,  having  in  his 
hand  a  letter  of  Jenkjns's,  which  Jenkjns  supposed  to  be  the  letter  alluded  to 
as  containing  the  offensive  expressions,  said  that  he  came  on  the  part  of  Captain 
Tounghusband  in  consequence  of  the  receipt  of  that  letter.  He  also,  in  answer 
to  an  mquirj  whether  he  had  seen  the  correspondence  between  Captain  Toung- 
husband and  Jenkjns,  said  that  he  had.  Jenkjns  then  said  that  he  had  quite 
made  up  his  mind  how  to  proceed  if  anj  hostile  message  were  delivered.  Cap- 
tain Thomas  Tounghusband  then  wrote  on  a  paper  words  purporting  to  be  a 
hostile  message  from  Captain  Tounghusband.  There  was  nothing  bejond  the 
facts  stated,  to  connect  the  messuage  with  Captain  Tounghusband. 

Lord  Denman,  C.  J.  We  think  that  the  evidence  fills  short  of  what  wo 
ought  to  require  before  we  grant  a  rule  for  criminal  information. 

Rule  refused. 

Sir  W.  FoUett  then  applied  for  a  rule  against  Captain  Thomas  Tounghoe- 
band  as  the  partj  who  bronsht  the  message. 

Lord  Denman,  C.  J.     We  think  that  jou  maj  have  that  rule. 

Rule  nisi  accordingly. 


The  KING  V.  Rev.  JOHN  NEALE,  Clerk.— p.  868. 

Where  a  vicar,  after  sammons  to  the  parish  clerk  to  attend  and  answer  a  charge  of  intox- 
ication, amoves  him  upon  insnfficient  eoidenee  of  the  intoxication,  the  Coort  will  iMoa 
a  mandamus  requiring  a  Ticar  to  restore  the  clerk. 

Quaere,  whether  it  would  be  sufficient  ground  to  amore  a  clerk,  that  amongst  his  neigb- 
bours  he  was  notorious  as  a  drunkard,  without  proofs  of  particular  acts  of  intoxicAtion 
and  indecorum  ? 

If  one  act  of  intoxicaUon  be  relied  on,  the  intoxication  and  consequent  incapacity  of  »* 
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clerk  to  perform  the  dutiee  of  his  office,  when  required  to  do  ao,  ihould,  at  all  eTentSy 
be  distinctlj  proved. 


BIRD,  Clerk,  t;.  RELPH  and  Wife.— p.  878. 

Under  an  indoBttre  act,  lands  are  fenced  in  and  allotted  to  the  ricar  and  his  successors, 
in  lien  of  tithes.  The  ricar  dies,  learing  the  fences  ont  of  repair: — Held,  that  his  exe- 
cutors were  liable  to  be  sued  bj  the  succeeding  yicar,  for  dilapidations. 


IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  of  King's  Bench). 
DAT  V.  ROBINSON.— p.  884. 

Semble,  that  these  words  "  You  have  robbed  me  of  one  shilling  ton-monej,"  are  not 

actionable,  as  the  Court  cannot  take  notice  that  tan-monej  maj  be  the  subject  of 

robbery. 
The  import  of  the  term  "  tan-monej"  cannot  be  supplied  bj  an  vmuendOf  unsupported 

by  a  corresponding  indueement. 
No  valid  judgment  can  be  gi^en  upon  an  assessment  of  entire  damages  upon  several  counts 

in  slander,  one  of  which  counts  discloses  no  cause  of  action. 
And  when  a  judgment  had  in  fact  been  given  for  the  plaintiff  to  recover  damages  so 
ed,  a  venire  de  novo(a)  was  awarded.(6) 


Case  for  slander,  bj  Robinson  aeainst  Daj.  The  first  count  of  the  deohura- 
tion,  after  statins  that  Robinson  had  been  employed  by  Day  as  his  servant,  and 
as  snch  had  conducted  himself  with  honesty,  fidelity,  &o.,  and  had  gained  the 
good  opinion  of  his  neighbours,  preoeeded  as  follows  :  And  whereas  also  the 

Slaintiff,  before  and  at  the  time  of,  &o.,  had  Quitted  and  left  the  service  of  the 
efendant,  and  was  recommended  to,  and  was  likely  to  be  retained  and  employed 
by  and  in  the  service  of  E.  Rawlins,  as  a  servant,  for  certain  wages  to  be  there- 
fore pud  to  him.  Yet  the  defendant,  well  knowing  the  premises,  out  contriving 
&o.,  to  injure  the  plaintiff  in  his  good  name,  &c.,  and  to  brins  him  into  pubho 
scandal,  &c.,  amongst  all  his  neighbours,  &c.,  and  particularly  with  Rawlins, 
and  to  cause  it  to  £9  suspected  and  believed,  that  while  the  pliuntiff  was  in  the 
service  of  the  defendant,  as  aforesaid,  the  plaintiff  had  therein  conducted  himself 
dishonestly  and  unfaith^ly,  and  had  robbed  the  defendant,  and  was  a  dishonest 
and  disreputable  person,  and  therefore  unfit  to  be  employed  as  a  servant,  and  to 
prevent  Rawlins  nrom  retaining  and  employing  the  plaintiff  in  his  service,  as  he 
otherwise  might  and  would  have  done,  and  to  vex,  harass,  &o.  the  plaintiff,  here- 
tofore, to  wit,  on  &o.,  in  a  certain  discourse  which  the  defendant  had  with  the 
plaintiff  of  and  concerning  the  plaintiff,  in  the  presence  and  hearing  of  divers, 
&o.,  falsely  and  maliciously  spoke  these  false  &o.  words  following;  that  is  to 
say,  "  You"  (meaning  the  plaintiff)  <<  have  robbed  me"  (meaning  himself,  the 
defendant,) ''  of  a  shilling."  The  second  oount  stated  the  defamatorv  words 
as  follows  :  ''You"  (meaning  the  plaintiff,)  **  have  robbed  me"  (meaning  himself, 
the  defendant,) ''of  one  shilling  ton-money,"  (thereby  meaning  that  the  plaintiff 
had  fraudulently  uid  wrongfuUy  taken  and  applied  to  his  own  use  the  sum  of 

(a\  As  to  the  necessitj  of  awarding  a  venire  de  novo,  vide  post,  426  (a). 

\b)  In  this  case  the  venire  de  no7e  was  awarded  by  a  Court  of  Error ;  but  the  mode  of 
correcting  the  defective  finding  would,  strictly  speaking,  be  the  same,  whether  the  de- 
fendant brought  a  writ  of  error  or  moved  in  arrest  of  judgment.  In  the  latter  case,  how- 
ever, the  verdict  might,  in  most  cases,  be  set  right  bj  amending  the  postea  according  to 
tiie  judge's  notes,  which  from  those  notes  it  appeared  that  it  could  be  inferred  that  the 
evidence  would  support  an  assessment  of  damages  upon  the  good  counts  alone. 
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one  shilling,  being  part  of  a  eertahi  sum  <^  m<mej,  iliat  lA  to  Mj,  tbe  ^mt  of  Qg. 
6d,f  which  the  puuntiff  had  leoeived  into  his  custody,  as  the  servant  of  andfer 
and  on  behalf  of  the  defendant ;  and  which  money  was  so  paid  to  the  plmtiff 
for  and  on  account  of  the  defendant,  as  and  for  the  produce  of  the  sale  of  a  ob- 
tain quantity  of  a  certain  article  called  ''tan/'  theretofore  sold  by  the  plamtiff 
for  and  on  behalf  and  as  the  servant  o^him  the  defendant,  and  for  which  sum 
of  6«.  Qd,y  the  plaintiff,  as  such  servant  as  aforesaid,  was  accountable  to  tbe 
defendant).  The  third  count  alleged,  that  the  defendant^  in  a  certain  disconrse 
had  with  Kaymeot  Berrill,  of  and  concerning  the  plaintiff,  in  the  presence  of  tiie 
said  Rayment  Berrill  and  divers  other  persons,  spoke  the  defamatory  words  fol- 
lowing :  ''  Robinson''  (meaning  the  plaintiff)  ''  has  been  robbing  me"  (meaniog 
the  defendant)  **  of  tan-money;"  (thereby  meaning  that  the  plaintiff  had  robbed 
the  defendant  of  certain  moneys  of  the  defendant,  which  the  plaintiff  bad  r^ 
ceived  into  his  custody,  as  the  servant  of  and  for  and  on  behalf  of  the  defend- 
ant, &c. — substantially  as  in  the  corresponding  part  of  the  last  innuendo  in 
the  second  count,)  '<  and  has  also  robbed  Greorge  Asplin's  desk  of  money,  two 
or  three  times,"  (thereby  meaning  that  the  plaintiff  had,  on  two  or  three  sevenl 
occasions,  feloniously  stolen  and  taken  away  divers  sums  of  money  from  and  oat 
of  a  certain  desk  used  by  one  Oeofge  Asplin,  then  beins  also  a  sertant  of  tbe 
defendant,) ''  and  I"  (meaning  himself,  the  defendant,)  "have  sent  him"  (mean- 
ing the  plaintiff)  "  off;"  ^thereby  meaning  that  the  defendant  had  dismissed 
and  discharged  the  plaintiff  from  the  employ  and[  service  of  the  defendant,  on 
account  of  the  dishonest  and  unfattkful  conduct  of  the  plaintiff).  The  fonrtli 
count  stated  the  defamatory  words  (which  were  alleged  to  have  been  spoken  as 
in  the  last  count,)  as  follows :  "  Robinson"  (meaning  the  plaintiff)  "  has  been 
robbing  me"  (meaning  himself,  the  (defendant,)  *'of  t<m  monei//*  (thereby  mean- 
ing that  the  plaintiff  had  cheated  and  defrauded  the  defendant  6f  certain  monejs 
Which  the  plaiiitiff  had  received  into  his  custody  as  the  servant  of  and  for  and 
on  behalf  of  the  defendant,  &c. — substantially  as  before).  The  fifth  count 
stated  tiie  defamatory  words  as  follows :  "  Robinson"  (meaning  the  plaintii) 
"  broke  open  and  robbed  Oeorge  Asplin's  desk,  (thereby  meaning  that  the 
t>laintiff  had  feloniously  stolen  and  taken  away  divers  sums  of  money  and  other 
articles,  from  and  out  of  a  certain  desk  used  by  and  in  the  possession  of  one 
George  Asplin).  The  sixth  count  stated  defamatory  words  to  have  been  spoken 
by  tbe  defendant  in  conversation  with  one  Lacy,  as  follows  :  "  Ah  !  Mr.  Bobin* 
son,  indeed  !  He"  (meaning  the  plaintiff)  "  has  been  robbing  me,"  (meaning 
himself,  the  defendant,)  '^  and  I  have  sent  him  off,"  (thereby  meaning  that  the 
plaintiff,  while  he  was  ih  the  service  of  the  defendant,  had  robbed,  cheated,  and 
defrauded  the  defendant,  and  that  by  realson  of  the  dishonest  and  nnfaithfiil 
conduct  of  the  plaintiff,  as  such  servant  as  aforesaid,  the  defendant  haddismised 
and  discharged  the  plaintiff  from  the  defeddant's  service  and  employ.)  The 
seventh  count  was  similar  to  the  third,  excepting  in  staimg  the  words  to  hare 
been  spoken  in  a  discourse  with  one  Jones.  The  eighth  count  (also  in  a  ooUo* 
q^uium  with  Jones,)  stated  the  words  thus :  "  Robinson"  (meming  the  plain- 
tiff) "has  robbed  me,"  (meaning  the  defendant;  tl^reby  meaning  that  the 
plaintiff  had  cheated  and  defrauded  the  defendant  of  certain  moneys,  which  the 
plaintiff  had  received  into  his  custody  as  the  sertant  of,  and  for  and  on  behalf 
pf  the  defendant).  The  declaration  stated  as  special  damace,  that  Rawlins,  who 
before  and  at  the  time  of,  &c.,  was  ^bout  to  retain  and  employ,  and  would  other 
wise  have  retained  and  employed  the  plaintiff  as  his  servant  for  certain  wage^ 
wholly  refused  to  retain  or  employ  him. 

Pleas ;  first,  not  guilty  secondly,  as  to  the  words  contained  in  the  Ist,  2d, 
4th,  6th,  and  8th  counts,  and  part  of  Che  words  in  the  3d  and  7th  coonts,  a 
justification. 

Replication  to  the  second  plea,  de  iniuriil. 

The  jury  found  both  issues  for  the  plaintifi^  danageSy  IdOZ. 
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Jud^ent  was  afterwards  entered  up^a)  in  the  Court  of  King's  Bench  for 
tlie  plaintiff  generally,  IbOl.  damages,  ana  158^.  oosts. 

Error  haying  been  brpngbt,  the  oasp  wfM  aigued  in  the  last  Trinity  term,  be- 
fore TiNDAL,  C.  J.,  Lord  Ltndhubst,  C.  B.,  Park,  J.,  Oaselee,  J.,  Bo- 
banquet,  J.,  BoLiiAND,  B.,  Aldhrsok,  B.,  and  Gurnit,  B. 

f*,  KeUy,  for  the  plaiptifP  ii^  error,  was  stopped  by  the  Op^rt,  who  called 
upon  the  conpsej  for  the  defen(jLAi;Lt  ^q  errpr  to  support  the  iud^ent. 

Piatt,  for  the  defendant  ij?  error.  It  cannot  De  doubted  that  the  fypui  count 
is  good.  [TiNDAL,  0.  J.  It  is  elearly  aoeofdi&g  to  Blowman  ti.  Datton,  10 
Bingfa.  402^  4  Moor  &  8cott,  174,  and  Tomlinson  ¥.  Brittlebank,  1  Neyile 
&  Manninjg,  455,  4  Bamw.  Adol.  860.  But  in  some  of  the  other  counts,  the 
^Dnuendoes  cAan^e  the  3en^  of  t^^  prqvioos  wpr^^^  bj  the  int^roduptioQ  of  uew 
and  distinct  fa^ts,  ppt  alleged  in  tho  in4uo?m^pt*  All  the  decided  cases  are 
against  the  introduetion  of  new  fiiots  in  the  innuendo.(5)]  The  iannendo  may 
be  rejected  as  surplusage.  J^Tindal,  C.  J.-  That  may  be  done  where  the 
words  spoken  import,  Iq  ttiepselvesi  a  crimind  charge,  and  the  innuendo  intro- 
duces matte^:  tba^  is  inerely  useless,  an4  po(  in  apy  way  altering  the  pature  of 
the  charge  which  the  words  would  impmrt.  But  how  ar^  we  to  Kuow  that  tan 
money  can  be  the  subject-matter  of  robbery  ?  «i4  oven  if  we  were  te  take  no- 
tice of  the  meaning  of  tan  money,  the  Iftcts  introduced  In  the  innuendo  shew 
that  the  defendant  did  not  mean  to  impute  robbery,  but  embezzlen;ent.]  The 
ezEMression, ''  one  shilling  tan  money,''  must  mean  spmethiug  which  may  be  the 
subject-matter  of  robbery.  Suppose  that  the  words  had  been,  ^^Tou  have 
robbed  me  of  one  shilling ^oc^e<  money  f*'  [Aldebson,  J.  I  do  not  know  that 
these  words  would  have  oeen  slanderous  in  themselves,  but  your  innuendo  in- 
troduces another  meaning  of  the  word  ''  rob,"  Park,  J.  And  you  show  the 
words  on  the  record  not  to  charge  a  robbery.]  If  the  innuendo  is  supported, 
it  shews  that  the  plaintiff  had  a  good  cause  of  action ;  but  if,  on  the  other 
hand,  it  is  to  be  rejected,  it  cannot  be  looked  to  for  the  purpose  of  qualifying 
the  meaning  of  the  word  ''  robbed."  Bejecting  it,  there  is  a  simple  charge  oi 
robbery,  which  is  actionable. 

It  is  not,  however,  necessary  to  shew  that  the  words  in  all  the  counts  are 
actionable  in  themselves  ;  for  as  special  damage  is  laid,  it  is  sufficient  to  shew 
that  words  actionable  toith  special  damage  are  stated.  Whether  the  innuendoes 
be  rejected  or  received,  it  is  submitted  that  in  every  count  there  are  clearly 
words  which  are  actionable  with  special  damage, 

TiNDAL,  C.  J.  (after  conferring  with  the  other  judges.)  The  special  damage 
is  stated  as  the  result  of  the  speaking  of  aU  the  words  in  the  several  counts, 
not  of  the  words  stated  in  those  counts  only  which  are  good.  It  is  impossible, 
therefore,  upon  this  general  finding  of  the  jury,  that  we  can  see  that  tne  dam- 
ages have  been  given  in  respect  of  those  counts  only  which  are  good,  and  of 
special  damages  resulting  from  the  words  stated  in  those  counts.  Part  of  the 
damage  may  be  for  the  one  count,  and  part  for  the  other.  In  order,  therefore, 
that  the  damaffes  mav  be  ascertained  to  oe  given  for  that  part  of  the  declaration 
which  is  free  n-om  the  objection  before  adverted  to,  we  think  that  a  venire  de 
novo  must  be  awarded.  Venire  de  nova  awarded.(a) 

(a)  Without  anj  motion  in  arrest  of  judgment. 

(6)  Vide  Oom.  Dig.  tit.  Action  upon  the  Case  for  Defamation,  (G.  8,  G.  10) ;  Bac.  Ah. 
tit.  Slander,  8.  4 ;  De  Grey,  G.  J.,  in  Rex  v.  Home,  1  Cowp.  684 ;  1  Yin.  Abr.  624,  tit. 
Actions  (for  Words)  (I  b). 

(e)  As  no  writ  of  attaint  can  now  he  hronght,  (6  G.  4,  c.  60,  s.  60),  it  would  seem  that 
the  Court  might  hare  upheld  the  finding  of  the  jury  upon  the  iuuety  and  have  awarded  a 
writ  of  inquiry  to  astett  the  damaget  only.  Vide  Chejney's  case,  10  Co.  Rep.  118  h  ;  Her- 
bert ▼.  Waters,  Carthew,  362 ;  Kjnaston  9.  Major  of  Shrewsbury,  2  Str.  1062 ;  1  Wms. 
Saund.  196  b. 


622  Burn  v.  Cabvalho.    E.  T.  1835. 

BURN  and  Another  v.  OARYALHO  and  Others,  Assignees  of  FOBTU- 
NATO,  a  Bankrupt,  (in  Error.)— p.  889. 

The  assignees  of  a  baakropt  do  not  take  under  the  assignmenti  propertj,  the  eqmUUe 
title  to  which  had  been  transferred  before  the  bankroptcy. 

Bat  SQch  equitable  transfer  must  have  been  eompleU  before  the  bankruptcy ;  it  must  havv 
been  a  transfer  of  the  whole  or  an  ascertained  part  of  specific  property,  and  abaolnte, 
not  contingent. 

A.  at  LiTerpool,  having  consigned  goods  to  B.,  at  Bahia,  for  sale  on  his  (A-'s)  aecomtt, 
draws  bills  on  B.  to  be  paid  out  of  the  produce  of  the  consignment  A.  negotiates  the 
bills  with  G.  in  London.  Upon  B.'s  refusal  to  pay  the  first  of  the  bills,  G.  writes  to  L 
as  follows :  "  I  request  you  to  write  to  B.  by  the  first  vessel,  with  orders  that,  in  cue 
he  does  not  pay  your  drafts,  he  shall  immediately  hand  over  such  property  as  he  msy 
have  of  yours  of  an  equivalent  value  to  the  bills  not  paid  by  him,  to  D.  my  agent  at  Ba- 
hia."  A.  answered,  *'  Agreeably  to  your  instructions,  I  will  write  to  B.  by  brig  W., 
directing  him  to  hand  over  to  D.  property  of  mine  in  his  hands  to  coner  the  amotaS  of 
the  bills  that  may  erentuaUy  not  be  paid."  A.  accordingly  wrote  to  B.  this  letter, 
which  was  not  communicated  to  0.,  "I  have  engaged  to  G.  Sat  you  shall  pass  into  the 
hands  of  D.,  his  agents,  ail  the  property  which  may  exist  in  your  hands  for  my  accoost; 
you  will  arrange  with  D.  the  mode,"  kc.  Before  this  letter  reached  Bahia  A.  became  buik- 
rupt ;  D.  afterwards  receiving  goods  from  B.  to  an  amount  somewhat  less  than  thebilb 
unpaid,  sold  them,  and  remitted  the  produce  to  G. : — Held,  that  G.  had  not,  at  the  time 
of  the  bankruptcy,  such  an  equitable  interest  in  the  goods  aa  would  prevent  A*! 
assignees  fh>m  recovering  in  trover. 

Dubitatur,  whether  the  last  of  the  above  letters  was  admissible  in  evidence;  but  held, 
that,  whether  admitted  or  not,  the  assignees  might  recover. 
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OOX  V.  PEACOCK,  Executor,  &c.— p.  126. 

On  a  plea  of  plene  adminiBtraTit  pneter,  the  plaintiff  is  entitled  to  Jadgment  of  assets  la 

fatoro  for  debt  and  ca$t$, 

Wilson,  for  the  plaintiff,  upon  a  plea  of  plene  administravit  prseter,  prayed 
judgment  of  assets  m  fnturo. — In  De  Tastet  v.  Andrade,  1  Chit.  Bep.  629,  n., 


in  the  9th  edit,  of  the  Practice,  p.  980,  cites  a  case  of  Butt  v.  Deschamps, 
Where,  after  two  arguments,  and  oonstlltiDg  with  the  judges  of  the  Court  ox 
King's  Bench,  whose  practice  it  had  been  to  allow  costs  out  of  the  future  sssetSi 
and  on  looking  into  Uie  precedents,  this  court  held,  that,  when  an  executor  or 
administrator  pleads  plene  administravit,  or  judgments  outstanding  and  plene 
ibdministravit  prtttor,  and  the  plaintiff,  admitting  the  truth  of  the  ple%  takes 
Judgment  of  assets  in  futuro,  the  defendant  is  not  liable  to  costs.  The  prece- 
dents, however,  will  be  found  to  contain  an  award  of  costs.(a) 

TiNDAL,  C*  J*)  observed  that  it  would  be  Convenient  that  the  like  rule  should 
prevail  in  all  the  Courts,  and  therefore  that  the  Court  would  sneak  to  the  other 
judges  on  the  subject :  and,  on  a  subsequent  day,  he  intimated  that  thejjr  were 
of  opinion  that  the  plaintiff  was  entitled  to  judgment  of  assets  quando  acciderint 
both  for  debt  and  costs.  Rul«  accordingly. 


tn  the  Matter  ot  THOMAS  LOBD.— p.  131. 

The  Gonxt  will  not  Miteriaia  a  notioa  teaching  the  oondndi  df  an  aitomeji  unless  it 
appears  t^^oii  i^UiavU  that  he  is  an  attorney  of  the  Gonrt,  or  that  the  transgression  ariseS) 

(a)  See  Tidd*s  Appendix  to  the  9th  edit,  of  the  Practice,  pp.  18Y  to  190,  where  theprt^ 
cedents  will  be  ibnnd  generally  to  contain  no  award  of  costs  on  a  Judgment  of  assets  iik 
futuro,  either  on  a  plea  of  plene  administrayit,  or  of  plene  administravit  prseter. 

Vol.  XXX.— 40 
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in  part  at  least,  ont  of  a  cause  before  the  Court :  nor  will  the  Conrt  exercise  its  snm- 
marjr  jariBdiction  orer  an  officer,  unless  in  a  case  of  palpable  fraud. 

OoDSON,  in  Easter  term,  obtained  a  rule  nisi  to  refer  to  the  prothonotaij 
certain  accounts  delivered  to  the  applicant  by  his  late  attorneys^  upon  a  sugges- 
tion of  fraud. 

W,  H,  WaUoUy  contri,  submitted  that,  as  the  affidavits  upon  which  the  rok 
had  been  obtained  did  not  make  it  appear  either  that  the  parties  against  whom 
the  application  was  made  were  attorneys  of  this  Court,  or  that  the  accounts  ia 

{uestion,  or  any  part  of  them,  arose  out  of  any  cause  in  this  Goiirt,(a)  the 
lourt  could  exercise  no  jurisdiction  in  the  matter. 
GocboUy  in  support  of  his  rule,  contended,  that,  inasmuch  as  the  names  of 
all  attorneys  of  the  Court  are  entered  on  the  roll,  the  Court  would  take  judi(aal 
notice  of  the  fact  of  a  party  whose  name  appeared  upon  that  roll  being  an  attor- 
ney of  the  Court.  To  show  that  part  of  the  charges  were  for  business  done  in 
this  Court,  he  referred  to  one  of  the  accounts  which  exhibited  a  charge  for  a 
summons  before  Gaselee,  J.,  in  an  action  of  ejectment;  but  it  did  not  expressly 
appear  that  the  ejectment  was  pending  here. 

Per  Curiam.  The  Court  will  undoubtedly  keep  a  strict  watch  over  the 
conduct  of  its  officers :  but,  unless  a  case  of  gross  fraud  be  made  out,  and  it  is 
made  to  appear  that  some  precise  and  beneficial  object  is  attainable  by  a  motion 
like  the  present,  it  will  not  be  entertained.  In  this  case  we  think  we  have  no 
jurisdiction:  the  affidavits  do  not  show  that  the  parties  against  whom  the  appli- 
cation is  directed,  are  attorneys  of  this  Court;  nor  does  it  appear  that  the  se- 
counta  relate  to  any  cause  before  this  Court. 

Rule  discharged,  with  cost8.(ft) 
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In  the  absence  of  any  suggestion  of  collnsion  between  the  lessor  of  the  plaintiff  and  the 
tenant,  the  Court  will  not  set  aside  a  regular  judgment  in  ejectment,  in  order  that 
0>  the  landlord  may  be  let  in  to  defend. 

On  behalf  of  a  party  who  claimed  to  be  the  landlord  of  the  premises  for  which 
this  ejectment  was  brought  (but  not  showing  how  or  when  he  became  landlord), 
after  judgment  (and  execution)  for  the  lessor  of  the  plaintiff — 

Atree,  on  a  former  day,  obtained  a  rule  calling  upon  the  lessor  of  the  plaintiff 
to  show  cause  why  the  judgment  should  not  be  set  aside,  and  he  (the  appHcsnt) 
admitted  to  defend. — ^The  affidavit  upon  which  the  motion  was  founded,  stated 
that  the  landlord  did  not  know  or  believe,  nor  had  he  any  reason  to  believe^ 
that  a  declaration  in  ejectment  had  been  served  on  the  tenants  in  possession; 
and  that  he  waa  advised  and  believed  that  he  had,  as  such  landlord  as  afore- 
said, a  good  title  to  the  premises,  and  a  good  defence  to  the  action,  on  the 
merits. 

BompcLSf  Serjeant,  showed  cause.  He  produced  an  affidavit  negativing  collu- 
sion between  the  lessor  of  the  plaintiff  and  the  tenants :  and  he  relied  on  Doe  d. 

(a)  In  the  matter  of  Harris,  2  Ad.  k  El.  582,  the  Court  of  King's  Bench  refused  to  call 
upon  an  attorney  to  repaj  money,  or  to  account  before  the  master,  on  the  groiindi 
merely  that  the  attorney  obtained  such  money  from  his  client  as  if  for  the  purposes  of  • 
suit,  but  that  his  bill  was  said  not  to  account  satisfactorily  for  the  obtaining  and  applies^ 
tion  of  such  money,  that  the  amount  seemed  immoderate,  and  that  the  client  stated  a 
eaae  of  fraud. 

(bj  The  Court  will  not  order  an  attorney  to  pay  over  a  sum  of  money  receired  by  hio 
in  niB  character  of  an  attorney,  except  upon  the  application  of  the  dieni  to  whom  the 
money  is  due.  No  rule  will  be  granted  at  the  Instance  of  a  third  party.  In  re  Fenton, 
3  Ad.  k  EU.  404. 
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Ledger  v.  Roe,  3  Taunt.  506,  and  Oooddtle  v.  Badtitle,  4  Taunt.  820,  as  autho- 
rities to  show  that  the  Courts  will  not,  after  the  lessor  of  the  plaintiff  has 
obtained  judgment  and  possession  in  an  undefended  ejectment,  in  the  absence 
of  collusion,  let  in  a  party  to  defend  who  claims  to  be  landlord,  or  from  whom 
his  tenants  had  concealed  the  ejectment.  <'  If"  said  the  Court  in  Ooodtitle  v. 
Badtitle,  <'  the  lessor  of  the  plaintiff  had  colluded  with  the  landlord's  tenant, 
we  could  have  interfered.  But  here  the  case  is  the  same  as  if  the  tenant  had 
delivered  over  the  possession  wrongfully  to  another  person.  The  landlord  must 
bring  an  action  of  ejectment  to  recover  it.  How  can  we  deal  with  the  lessor  of 
the  plaintiff?  He  has  not  been  to  blame.  If  your  tenant  has  done  you  wrong 
that  is  only  a  matter  between  him  and  jou.'^ 

Atreef  in  support  of  his  rule.  In  Doe  d.  Shaw  v.  Roe,  13  Price,  260,  the 
Court  of  Exchequer  set  aside  a  regular  interlocutory  judgment  (signed  for  want 
of  appearance),  and  writ  of  possession  executed,  on  an  aiffidavit  by  the  attorney 
for  the  landlord  and  tenant,  that  he  received  instructions  for  entering  an  ap- 
pearance, but  had  neglected  to  do  it,  owing  to  matters  personally  affecting  him- 
self, which  had  prevented  his  attendins  to  it.  In  Doe  d.  Ledger  v.  Roe,  the 
landlord  had  by  his  own  laches  precluded  himself  from  applying  to  the  favour 
of  the  Court. 

TiNDAL,  C.  J.  The  tenant  is  bound  to  deliver  the  declaration  and  notice 
served  upon  him  to  the  landlord  under  whom  he  holds,  and  whom  he  knows. 
In  the  present  case,  for  any  thing  that  appears,  the  party  claiming  to  be  let  in 
to  defend  may  be  a  devisee  of  the  person  under  whom  the  tenants  come  in,  or 
he  may  be  the  lord  having  the  estate  cast  upon  him  by  escheat.  Collusion  be- 
tween the  lessor  of  the  plaintif  and  the  tenants  being  denied,  I  think  we  have 
no  authority  to  interfere.  The  cases  of  Doe  d.  Ledger  v.  Roe,  and  Goodtitle  v. 
Badtitle,  are  precisely  in  point.  In  Doe  d.  Shaw  v.  Roe,  there  was  a  mere  slip 
on  the  part  of  the  attorney,  who  had  been  duly  instructed,  but  had  neslected  to 
enter  an  appearance  to  the  action.  The  party  here  claiming  to  be  landlord  may 
brinff  another  ejectment. 

Tne  rest  of  the  Coprt  concurring —  Rule  discharged,  without  costs. 


HAINES  V.  DISNEY.— p.  188. 

Against  a  rule  obtained  by  the  sheriff  ander  the  interpleader  act— Held,  that  the  cause 
may  be  shown  at  chambers.    Bed  quaere. 

Arnold,  on  the  part  of  the  sheriff,  obtained  a  rule  under  the  interpleader 
act,  1  &  2  WiU.  4,  o.  58,  s.  6  ;(a)  the  sum  in  dispute  was  but  12^.  3s.  Zd., 

(a)  Which — after  reciting  that  "  difficulties  sometimes  arise  in  the  execution  of  process 
against  goods  and  chattels,  issued  by  or  under  the  authority  of  the  said  Courts,  by  reason 
of  claims  made  to  such  goods  and  chattels  by  assignees  of  bankrupts  and  other  persons, 
not  being  the  parties  against  whom  such  process  has  issued,  whereby  sheriffs  and  other 
officers  are  exposed  to  the  hasard  and  expense  of  actions ;  and  it  is  reasonable  to  afford 
relief  and  protection  in  such  cases  to  such  sheriflb  and  other  officer8"^nacts,  that,  when, 
any  such  claim  shall  be  made  to  any  goods  or  chattels  taken  or  intended  to  be  taken 
in  execution  under  any  such  process,  or  to  the  proceeds  or  yalue  thereof,  it  shall  and  may 
be  lawful  to  and  for  the  Court  from  which  such  process  issued,  upon  application  of  such 
sheriff  or  other  officer  made  before  or  after  the  return  of  such  process,  and  as  well  before 
as  after  any  action  brought  against  such  sheriff  or  other  officer,  to  call  be/ore  them,  hy  rule 
of  Courtf  as  well  the  party  issuing  such  process,  as  the  partr  making  such  claim,  and 
Oureupon  to  exereite,  for  the  adjustment  of  such  claims,  and  the  relief  and  protection  of 
the  sheriff,  or  other  officer,  all  or  any  of  the  powers  and  authoritiee  therembf/ore  contained^ 
and  make  such  ruUa  and  deeiaians  as  shall  appear  to  be  just,  according  to  the  circum- 
stances of  the  case ;  and  the  costs  of  all  such  proceedings  shall  ht  In  the  dueretion  of  the 
Court." 
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and,  this  being  die  last  day  of  term,  he  prayed  that  cause  might  be  shown  ai 
chambers. 

Oaselse,  J.,  at  first  doabted  whether  a  judge  at  chambers  could  entertain 
such  a  rule :  but,  after  consulting  with  ti^e  rest  of  the  Court,  he  said,  thai, 
although  the  application  could  not  originally  be  made  to  a  judge  at  chambeiBi 
they  saw  no  reason  why  cause  should  not  be  shown  there. 

Bule  accordingly.(a) 


Ez  parte  QUICK  and  Others.— p.  184. 

An  abstract  of  a  title  to  an  estate  sold  by  anction  disclosed  a  conreyance  in  fee  and  a 
deed  assigning  terms  to  attend  the  inheritance  dated  in  1737  (showing  tome  terms 
outstanding,  which  occasioned  considerable  expense),  and  a  perfect  title  hj  possessioa 
for  siitj  years; — Held,  that  the  costs  thns  occasioned  were  allowable  on  taxation :~ 
Held  also,  that  the  costs  of  attested  copies  of  the  will  ef  the  ▼endor's  father  ongfat  not 
to  be  allowed. 

On  the  taxation  of  a  bill  of  costs  of  making  title  to  certain  property  sold  by 
auction,  the  prothonotary  ^for  the  purpose  of  taking  the  opinion  of  the  Court) 
disallowed  the  costs  occasioned  by  that  part  of  the  abstract  which  related  to 
deeds  and  assignments  of  terms  dated  in  1787,  it  appearing  that  there  was  a 
perfect  title  by  possession  for  sixty  years;  he  also  disallowra  the  costs  of  fdr- 
nishing  an  attested  copy  of  the  wiU  of  the  yendor's  father. 

Tal/ourd,  Serjeant,  haying  oi^  a  former  day  obtained  a  rule  nisi  to  refer  the 
bill  back  to  the  prothonotary  to  reyiew  his  taxation  in  respect  of  the  sums  dis* 
allowed — 

The  prothonotary  deliyered  the  following  statement: — 

**  The  following  is  a  short  abstract  of  a  title  to  an  estate  at  A. 
^  ''  1737 — A  conyeyance  in  fee,  and  a  deed  assigning  terms  to  attend  the  inhe- 
ritance. These  terms,  being  satisfied,  wei^e  neyer  afterwards  questioned  or  dealt 
with.  Subsequently,  the  property  came  into  the  possession  of  Lady  Chichester, 
who  by  her  will,  dated  in  1737,  deyised  it,  and  through  which  will  the  yendor 
Eeld  the  property.  Lady  Chichester  had  possessed  the  property  several  years, 
and  her  possession  could  be  shown  by  leases  granted  by  her  as  far  back  as  1761. 

''  In  1832,  the  owner,  wishing  to  dispose  of  this  property,  instructed  his  soli- 
citor to  prepare  abstracts  for  the  purchasers.  The  abstracts  so  prepared  com- 
menced  with  the  deeds  of  1737,  showing  some  outstanding  terms;  in  consequence 
of  which  assignments  were  called  for  at  considerable  expense  to  the  yendor. 

''In  the  conditions  of  sale  (prepared  by  the  same  solicitor)  the  following  clause 
was  inserted — '  That  the  respectiye  purchasers  should  be  satisfied  with  an  at- 
tested copy  of  the  probate  of  the  will  of  J.  Quick,  deceased  (the  father  of  the 
yendor),  which,  when  required,  should  be  furnished  to  them  at  the  costs  of  the 
yendor ;  but,  if  the  said  respectiye  purchasers  should  require  an  office  copy  of 
such  will,  such  office  copy  should  be  furnished  to  them  at  his,  her,  or  their  re- 
spectiye expense.'  '^ 

(a)  The  atentlon  of  the  Court  was  not  called  to  the  case  of  Shaw  «.  Roberts,  2  D.  25, 
where  it  was  held  that  a  rale  under  this  claase  of  the  act,  granted  in  Court,  cannot  be 
discussed  at  chambers ;  nor  to  the  different  lan^age  of  ss.  1,2,  and  3,  relating  to  applies* 
tions  other  than  by  sheriflh  or  officers,  which  give  power  to  a  judge  at  chambers,  sabjeel 
to  a  proriso  in  s.  4,  "  that  every  order  to  be  made  in  pursuance  of  this  act  by  a  singis 
judge  not  tilting  m  open  Courts  shall  be  liable  to  be  rescinded  or  altered  by  the  Court  ia 
like  manner  as  other  orders  made  by  a  single  judge."  If  the  parties  called  upon  (under 
s.  6,)  decline  to  appear  before  a  judge  at  chambers,  it  is  difficult  to  percelre  how  any  ord^ 
could  be  made.  The  6th  section  also  places  the  costs  in  the  discittion  of  the  Ctmrt :  could 
a  judge  at  chambers  exercise  a  discretion  over  the  costs  ?  particularly  as  it  has  only  t^ 
lately  been  determined  that  judges  at  chambers  can  in  any  eaae  give  costs— Doe  d.  Pns- 
cott  V.  Roe,  2  M.  dE  Scott,  119,  9  Bing.  104,  1  D.  P.  C.  274. 
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Mereweihery  Seijeant,  showed' canae.  It  was  not  neoessary  that  the  abstract 
akoold  go  fuitW  back  than  the  will  of  Lady  Chichester;  under  which,  coopled 
with  the  leases  granted  by  her  in  1761,  there  would  be  a  porfectly  unquestiona- 
ble title :  neither  was  there  any  necessity  for  any  attested  copy  of  J.  Quick's 
will.    As  to  both,  therefore,  the  prothonotaiy  has  exercised  a  discreet  judgment 

Talfourdy  Serjeant,  in  support  of  his  rule.  The  vendor's  solicitor  having 
the  deeds  of  1787  in  his  possession,  would  hardly  be  justified  in  suppressing 
that  part  of  the  title.  As  to  the  second  point,  the  only  difference  would  be, 
that,  if  an  attested  copy  of  Quick's  will  had  not  been  furnished,  the  whole  of  it 
must  have  been  set  out  in  the  abstract. 

TiNDAL,  0.  J.  Sixty  years'  possession  would  show  a  good  title;  and  per- 
haps it  might  not  be  prudent  to  go  further  back.  But  I  am  not  prepared  to 
draw  the  line  too  tightly.  The  purchaser  might  bring  an  ejectment,  and  be 
turned  round  for  want  of  the  means  of  showing  that  the  outstanding  terms  had 
been  brought  in.  How  can  we  say  that  the  deeds  of  1737  would  not  be  called 
for  7  A  single  question  very  likely  to  be  asked  would  have  compelled  the  ven- 
dor to  disclose  those  deeds.  I  therefore  think  the  costs  as  to  them  should  be 
allowed.  With  respect  to  the  other  point— the  costs  of  the  attested  copies — ^I 
think  they  ouffht  not  to  be  allowed.  The  clause  as  to  them  in  the  conditions  of 
sale  is  unusual. 

The  rest  of  the  Court  concurring,  the  rule  was,  with  this  modification,  made 

Absolute.(a) 


ABDKN  and  Another  %.  GABBY,    p.  186. 

In  th«  iadotement  on  a  writ  of  summons,  the  residence  of  tbe  attorney  stated  tbns — "  No. 
1,  Clifford's  Inn  Passage,  Fleet  Street,  in  the  city  of  London,"  without  mentioning  the 
parish — ^is  sufficient 

The  defendant  was  served  with  a  writ  of  summons,  indorsed — '<  This  writ  was 
issaed  in  person  by  B.  &  C.  Arden,  who  reside  at  No.  1,  Clifford's  Inn  Passage, 
Fleet  Street,  in  the  city  of  London." 

Humfreyy  on  a  former  day,  upon  an  affidavit  stating  that  Clifford's  Inn  Pas- 
sage was  in  the  parish  of  St.  Dunstan  in  the  west,  obtaiued  a  rule  calling  upon 
the  plaintiffs  to  show  cause  why  the  writ  of  summons  should  not  be  set  aside 
for  irregularity,  on  the  ground  that  the  indorsement  was  not  in  compliance  with 
the  2  Will.  4,  o.  89,  s.  12,  and  the  schedule  No.  1,  which  provides  that  the 
indorsement  on  every  writ  issued  by  the  authority  of  the  act  shall  mention  '<  the 
city,  town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of 
the  house  of  the  plaintifiTs  residence,  if  any  such  there  be." 

TcU/ottrd,  Serjeant,  contrA,  referred  to  Eneleheart  v.  Eyre,  2  D.  146,  and 
King  V,  Monkhouse,  2  D.  221,  where  "Gra;^'s  Inn,  London,"  and  "  Gray's  Inn 
Square,  London,"  were  held  sufficient  descriptions  of  the  residence  of  the  party 
smog  out  the  writ,  to  satis^  the  statute. 

Mm/reyj  in  support  of  his  rule.  The  oases  cited  are  wholly  inapplicable : 
Gray's  Inn  is  extra-parochial,  aud  though,  strictly  speaking,  it  is  not  within  the 
city  of  London,  it  is  within  the  ambit  of  that  which  is  in  common  parlance 
styled  London. 

TiNDAL,  C.  J.  I  think  this  tadorseneot  is  snffieient.  The  statute  intended 
to  provide  for  cities,  towns,  or  parishes  by  themselves.  To  favour  the  construc- 
tion oont^ded  for  on  the  part  of  the  defendant,  we  must  read  **  and"  for  <'  or.'' 

(a)  In  the  course  of  the  argument  it  was  stated  that  the  opinions  of  Mr.  Preston  and 
of  two  other  eminent  conTeyancers  had  been  taken  upon  the  question.  The  fonner 
learned  gentlemen  was  of  opinion  that  the  abetract  properly  embraced  the  deeds  of 
1737  :  the  two  latter,  that  the  leases  of  1761  and  the  will  of  Lady  Ghichesler  (1773)  were 
suificient. 
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Yauqhan,  J.  I  am  not  aware  of  any  oitv  that  does  not  contain  ie?enl 
parishes.  The  words  of  the  statute  are  ezactlj  complied  with  by  giTiog  iht 
name  of  the  city,  or  the  town,  or  the  parish. 

The  rest  of  the  Court  concurring —  Bule  discharged,  with  00Bt8.(a] 


The  SAME  t;.  The  SAME.— p.  188. 

Tb*t  a  notice  of  trial  before  the  sheriff  is  giren  for  a  da^  not  fixed  for  tiying  iasnei,  k 

no  groand  for  moving  to  set  it  aside. 
In  causes  to  be  tried  before  the  sheriff,  the  issue  must  be  delirered  as  in  other  cases. 

Wilde,  Serjeant,  in  Michaelmas  term,  obtained  a  rule  calling  upon  the  plain- 
tiffs to  show  cause  why  the  notice  of  trial  given  in  this  cause  should  not  be  set 
aside  for  irregularity,  with  costs.  The  irregularities  complained  of  were — ihsX 
no  issue  (properly  so  called)  had  been  delirered — and  that  the  notice  was  given 
for  a  day  which  the  sheriff  before  whom  the  cause  was  to  be  tried  had  not  fixed 
for  trying  issues. 

Tal/our4i  Serjeant,  showed  cause.  He  submitted  that  the  last  objection  wu 
not  one  that  the  party  could  take  on  motion :  the  proper  course  being  to  treat 
the  notice  as  a  nullity.  [To  this  the  Court  assented.]  As  to  the  first  point, 
he  contended  that  in  causes  directed  to  be  tried  by  tne  sheriff,  the  issue  need 
not  be  delivered  in  the  same  manner  as  is  required  in  causes  in  the  superior 
courts — ^referring  to  the  59th  rule  of  Hilary  term,  2  Will.  4,  which  provides, 
that  '<  in  all  cases  where  the  plaintiff  in  pleading  concludes  to  the  conntiy,  the 
plaintiff's  attorney  may  give  notice  of  trial  at  the  time  of  delivering  his  repfi* 
cation  or  other  subsequent  pleading;  and,  in  case  issue  shall  afterwards  be 
joined,  such  notice  shall  be  available;  but,  if  issue  be  not  joined  on  such  re^ 
cation  or  other  subseouent  pleading,  and  the  plaintiff  shall  sign  judgment  for 
want  thereof,  and  forthwith  give  notice  of  executing  a  writ  of  inquiry,  such 
notice  shall  operate  from  the  time  that  notice  of  trial  was  given  as  aforesaid. '^ 

Wilde,  Serjeant,  in  support  of  his  rule.  There  can  be  no  reason  why  the 
defendant  in  a  cause  to  be  tried  before  a  sheriff,  should  not  have  the  same  in- 
formation, and  conveyed  to  him  in  the  same  form,  as  in  the  case  of  a  trial  at 
Nisi  Prius.  Great  confusion  and  uncertainty  would  inevitably  result  from  the 
Court  holding  that  the  delivery  of  the  issue  may  be  dispensed  with :  the  mode 
of  proceeding  in  these  inferior  jurisdictions  is  in  general  already  sufficientlj 
loose. 

TiNDAL,  C.  J.  The  non-delivery  of  the  issue  is  clearly  an  irregularity.  The 
defendant  is  entitled  to  have  the  proceedings  fairly  copied  before  him.  The 
schedules,  Nos.  4,  5,  6,  7  and  8,  to  tha  general  rules  of  Hilary  term,  4  Will.  4, 
give  the  forms  of  the  issue  and  proceedings  where  the  cause  is  directed  to  be 
tried  before  the  sheriff:  and  these  were  not  intended  to  be  a  dead  letter. 

The  rest  of  the  Court  concurring —  Rule  absolute,  with  coets.(&) 


INNES  V.  LEVI.— p.  189. 
The  only  fee  allowed  by  law  to  be  taken  by  the  officer  from  a  party  arreated,  is  4dL,  Um 

fa)  See  Tardley  v.  Jonea,  4  D.  46. 
6)  See  the  3  &  4  W.  4,  c.  42,  as.  17, 18,  by  the  latter  of  which  it  la  proTided  that  "th« 
aheriff,  or  his  deputy  or  judge,  presiding^  at  the  trial  of  anch  iaaae  or  isaoea,  ahall  havf 
the  like  powera  with  respect  to  amendment  on  anch  trial  aa  are  therehiafter  (by  1. 13) 
given  to  jndgea  at  Niai  Prina.'' 
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fee  prescribed  by  the  statute  23  Hen.  6,  c.  9  :  if  be  take  more,  he  is  liable  to  be  sued 
for  the  penal^  imposed  for  extortion  by  the  32  Qeo.  2,  o.  28. 

This  was  an  action  of  debt  against  a  aherifif 's  officer  for  extortion;  under  the 
statute  32  Geo.  2,  o.  28,  s.  1,  which  (amongst  other  things)  provides,  that  <<no 
sheriff,  under-sheriff,  bailiff,  &o.,  shall  demand,  take,  or  receive,  or  oanse  to  be 
demanded,  taken,  or  received,  directly  or  indirectly,  any  other  or  greater  snm 
or  sums  of  money  than  is  or  shall  be  by  law  allowed  to  be  taken  or  demanded 
/or  any  arresting  or  taking^  or  for  detaining,  or  waiting  till  the  person  or  per- 
sons so  arrested  or  in  custody  shall  have  given  an  appearance  or  bail,''  &c.  In 
the  present  case  it  appeared  that  the  plaintiff  was  arrested  within  the  distance 
of  three  miles  from  the  sheriff's  office;  and  that  the  fee  demanded  and  received 
from  him  was  a  fee  of  1/.  One  of  the  masters  of  the  King's  Bench,  who  had 
formerly  been  in  extensive  practice  as  an  attorney,  and  who  was  called  as  a 
witness  on  the  part  of  the  plaintiff,  proved  that,  when  the  arrest  took  place 
within  three  miles  of  the  office,  the  officer  was  entitled  to  a  caption  fee  of  10s. 
6c?.,  and  to  11.  Is.  when  the  distance  exceeded  three  miles :  and,  on  his  cross- 
examination  he  stated  that  he  had  very  many  times  paid  1^.  or  1/.  Is.  to  the 
officer  on  behalf  of  a  defendant,  and  had  the  same  allowed  on  taxation.  On  the 
pert  of  the  plaintiff  it  was  contended  that  the  only  fee  by  law  payable  by  the 
party  arrested  to  the  officer,  was  4(2.,  the  fee  provided  bv  the  statute  23  Hen. 
6,  c.  9.  Bosanquet,  J.,  before  whom  the  cause  was  triea  at  the  last  sitting  in 
London  during  the  present  term,  told  the  jury  that  he  thought  the  fee  taken 
bj  the  defendant  on  this  occasion  was  larger  than  the  law  allowed.  A  verdict 
Jiaving  been  taken  for  the  plaintiff  for  the  amount  of  the  penalty — 

Bompas,  Serjeant,  on  a  former  day,  moved  for  a  rule  nisi  to  enter  a  nonsuit, 
on  the  ground  that  the  fee  taken  was  a  legal  fee;  or  for  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence. — ^Thc  fee  in  question  is  totally 
distinct  from  the  fee  allowed  as  between  party  and  party — the  caption  fee, 
which  is  payable  in  the  first  instance  by  the  party  who  puts  the  sheriff  in 
motion.  This  fee  is  given  on  the  defendant's  being  admitted  to  bail  (which 
was  formerly  a  matter  that  rested  entirely  in  the  discretion  of  the  sheriff,)  and 
is  clearly  established  by  law.  In  Martin  v.  Bell,  6  M.  &  Sol.  220,  it  was  held 
that  the  table  of  fees  prescribed  by  the  statute  32  Geo.  2,  c.  28,  does  not  apply 
to  the  sheriff's  fee  for  an  arrest,  and  that  the  evidence  of  what  the  law  allows 
is  what  upon  taxation  by  the  master  it  is  the  practice  to  allow.  And  in  Martin 
v,  Slade,  2  New  Rep.  59,  it  was  held,  that,  in  an  action  on  the  same  statute, 
for  penalties,  against  a  sheriff's  officer  for  taking  a  larger  fee  upon  an  arrest 
than  is  allowed  by  law,  the  plaintiff  must  prove  the  sum  allowed  by  law,  the 
statute  23  Hen.  6,  c.  9,  not  being  the  role :  and  that  the  Court  will  not  set 
aside  a  nonsuit  grounded  on  the  want  of  such  evidence,  in  order  to  enable  the 
plaintiff  to  recover  the  excess  under  the  money  counts,  since  he  might  have 
obtained  redress  by  a  summary  application.  [Pabk,  J.,  referred  to  Boldero  v. 
Mosse,  3  T.  R.  417.] 

It  being  suggested  that  the  point  had  been  brought  under  the  consideration 
of  the  Court  of  Exchequer  in  the  course  of  the  present  term,  in  a  case  of  Phil- 
pott  V.  Selby,  the  Court  said  they  would  speak  to  one  of  the  barons  before  they 
granted  the  rule.  Cur,  adv,  tndt, 

Oaselss,  J.,  now  delivered  the  opinion  of  the  Court : — ^Upon  inquiry  con- 
cerning the  case  of  Philpott  v.  Selby,  we  find  that  the  Court  of  Exchequer  have 
sent  the  cause  down  to  a  new  trial,  not  from  any  doubt  they  entertained  as  to 
the  statute  23  Hen.  6,  c.  9,  being  unrepealed  in  this  particular,  but  on  the 
ground  that  the  declaration  contained  no  count  precisely  adapted  to  the  state  of 
facts  proved.  In  the  case  of  Drew  v.  Parsons,  2  B.  &  A.  662,  1  Chit.  R.  295, 
where  a  sheriff  claimed  as  of  right,  upon  a  warrant  issued  by  him  in  execution 
of  his  office,  a  larger  fee  than  he  wa(s  entitled  to  by  law,  and  the  attorney  paid 
it  in  ignorance  of  the  law;  it  was  held  that  the  latter  might  maintain  money 
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had  and  roeeived  for  tbe  ezoeas  paid  above  ihe  leal  fee,  or  mig kt  set  off  tbe 
same  in  an  action  by  the  sheriff  against  him.  Abbott,  C.  J.;  there  said :  <^It 
seems  to  me  that  the  sheriff  was  onlj  entitled  to  make  the  charge  of  4d.  for 
each  of  these  warrants.  If  this  case  be  not  within  the  23  Hen.  6,  o.  9,  the 
sheriff  would  not  be  entitled  to  any  thing.  The  charge  in  this  case  may  be  na* 
sonable,  but  it  is  contrary  to  law,  and  cannot  therefore  be  allowed.''  And  H(d- 
Foyd,  J.,  said  :  ''  The  sheriff  is  not  entitled  to  any  fees  except  those  givea  t» 
him  by  some  act  of  paryament :  and  the  only  act  within  which  Uiese  wamnti 
seem  to  be  included  is  the  23  Hen.  6,  c.  9.  By  that  act,  the  bailiff  is  empower* 
ed  to  take  only  id,  for  each  warrant.  If  so,  unlees  some  other  act  of  par]i»- 
ment  can  be  found  to  authorize  a  larger  payment,  the  sheriff  caa  make  no  fnrtber 
elidm,  for,  no  usaffe  can  prevail  against  the  positive  enactment  of  the  lenek* 
tare."  In  the  subsequent  case  of  Foster  v.  Blakelock,  5  B.  &  C.  328,  81).  & 
R.  48,  where  it  was  held  that  the  prohibition  in  the  statute  23  Hen.  6,  c.  9, 
against  a  sheriff's  office  taking  more  than  certain  fees  upon  vrest,  is  oonfiiied 
to  the  fees  to  be  taken  firom  the  party  arrested,  and  does  not  extend  to  reslnii 
the  officer  from  suing  for  a  reasonable  compensation  for  work  and  labour  at  tin 
hands  of  the  party  by  whom  he  is  employed,  Abbott,  C.  J.,  says  s  **  I  agree  ia 
what  has  been  said,  that  the  sheriff  can  maintain  no  action  for  any  fee  bejond 
that  which  the  statute  allows  him.  But  in  this  case  I  am  of  opinion  that  tfa^ 
bailiff  could  maintain  an  action  against  the  party  arrested  to  recover  his  fee  of 
4d,f  not  more.  The  prohibition  in  the  statute  23  Hen.  6,  q.  9,  against  tiie 
sheriff  taking  more  than  Is.  8(Z.,  and  the  bailiff  id,,  is  confined  tp  the  takiag  of 
fees  yrom  the  party  arrested^  or  those  acting  for  him."  On  the  authority  of 
these  cases,  we  are  of  opinion  that  the  rule  for  entering  a  nonsuit  should  not  U 
granted. 
The  rule  was  granted  on  the  ground  of  the  verdict  being  against  evidence. 

Rule  aocordingly.(a) 


STKES  and  Two  Others  tf.  HAIGH— p.  198. 

Where  an  award  directs  a  bond  to  be  delirered  to  the  ptaintifft  on  demand,  a  demand  bf 
one  will  not  aufficO)  in  the  absence  of  a  power  of  attorney  fhxn  the  others. 

Bran  award  the  defendant  was  directed  to  deliver  up  to  thephinHficia 
demand  a  certain  bond.  A  demand  was  mad^  by  one  of  the  plaints,  with  (Jm 
concurrence  of  the  others.     The  defendant  reifusing  to  deliver  it-— 

Tomlimofij  for  the  plaintiffs,  moved  for  an  attachment. 

Peb  Curiam.  The  award  directing  the  bond  to  be  delivered  to  the  plaia- 
tiffii  on  demand,  the  demand  ought  to  be  so  made  that  the  defendant  may  know 
it  to  be  the  joint  demand  of  all  the  plaintiffi.  There  should  have  been  a  power 
of  attorney.  Tomlinaon  took  nothing. 


POWNES  V,  STOKES.— p.  205. 

The  defendant  was  arrested  on  the  12th  Ifay,  carried  to  goal  on  the  15tii,  and  a  declftrft- 
tion  delivered  on  the  28th  :*-Held,  that  an  application  on  the  4th  Jane,  to  dischaigl 
him  oat  of  custody,  on  the  ground  that  he  had  been  carried  oat  of  the  count/ and  then 
detained  two  days  before  he  he  was  taken  to  the  county  goal,  was  too  late. 

Qoere  whether  this  would  be  any  gronnd  for  discharging  the  defendant,  eren  bad  tht 
application  been  made  in  time. 

(a)  See  Scott,  q.  t,  «.  Marshall,  2  Tyr.  267,  3  G.  ft  J.  238. 
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Addison,  on  tbe  4tli  inst.,  obtained  a  rale  nin  for  the  discharffe  of  the  de- 
fendant out  of  the  custody  of  the  sheriff  of  Staffordshire,  on  the  following 
grounds — 1.  That  the  defendant  was  arrested  at  tbe  plaintiff 's  suit  at  Enyille 
ia  the  county  of  Stafford,  and  carried  by  the  officer  asainst  his  consent  to  Dudley 
in  Worcestershire,  a  distance  of  nine  miles,  detained  there  from  the  12th  to  the 
15th  May,  carried  thence  by  the  same  officer  to  Wolverhampton,  and  there 
delivered  into  the  custody  of  a  constable  who  conveyed  him  to  Stafford  Oaol — 
2y  that  the  bailiff  to  whom  the  warrant  was  directed  was  not  assisting  in  the 
arre8t(a) — 3,  that  the  amount  of  the  debt  was  not  indorsed  on  the  copy  of  the 
process  serveid  on  the  defendant,  pursuant  to  Rule  U.  of  Hilary  Term,  2  Will. 
4,  the  indorsement  being  "  the  plaintiff  claims  200^.  with  interest  from  10th 
November,  1833,  at  the  rate  of  4/.  per  cent,  per  annum,  to  the  time  of  pav- 
iii6nt,"(6)— 4,  that  the  affidavit  of  debt  was  defective,  the  action  being  on  a  bill 
of  exchange,  and  the  affidavit  omitting  to  mention  the  amount  of  the  bill,  but 
merely  stating  a  certain  sum  to  be  due  for  principal  and  interest.(c) 

ToU/ourd,  Serjeant,  now  showed  cause.  It  appeared  from  the  affidavits  that 
the  arrest  took  place  on  the  12th  May;  that  the  defendant  was  carried  to  gaol 
on  the  15th;  that  a  declaration  was  delivered  on  the  28th;  and  that,  although 
his  attoroey  was  aware  of  the  supposed  irregularity  on  the  14th  May,  the  rule 
nisi  for  the  defendant's  discharge  was  not  moved  for  until  the  4th  June — a  lapse 
of  twenty-one  days.  This,  it  was  contended,  was  such  an  unreasonable  delay  as 
to  deprive  the  defendant  of  all  right  to  complain  of  an  irregularity.  Firley  ip. 
Ballett,  2  p.  708,  was  cited.  There  the  arrest  was  on  the  22nd  May,  and  an 
l^pplication  on  the  4th  June  for  the  defendant's  discharge,  on  the  ground  of  a 
defect  in  the  affidavit  to  hold  to  bail,  was  held  too  late. 

Addison,  in  support  of  his  rule.  If  this  were  a  mere  irregularity,  the  applir 
cation  would  probably  be  too  late.  The  party  haviug  been  arrested  in  Stafford- 
ahire  and  carried  into  Worcestershire,  the  detention  and  imprisonment  in  the 
latter  county  were  altogether  illegal ;  it  was  a  voluntary  escape,  after  which  the 
officer  could  not  ajnin  take  the  defendant — Bro.  Abr.  Emajptf  pi.  11 ;  Bovton'a 
ease,  8  Rep.  48:  ^oothman  o.  Surrey,  2  T.  B.  5 ;  Chace  v.  Joyce,  4  M.  a  SeL 
412;  Hammond  v.  Taylor,  2  B.  &  Aid.  408.  [Tindal,  C.  J.  That  may  be 
very  good  ground  for  an  action  against  the  sheriff  for  false  imprisonment :  bnt 
ia  it  a  ground  for  discharging  the  defendant  out  of  custody  on  a  summary  appli- 
cation 7]  Barratt  v.  Price,  2  M.  &  Scott,  634,  9  Bing.  566,  1  D.  725,  is  an 
authority  to  show  that,  the  original  caption  being  wrongfiU,  the  subsequeat 
detention  is  equally  illegal. 

Tindal,  G.  J.  I  think  we  ought  not  to  interfere  in  this  case.  The  only 
tangible  ground  for  the  motion  is,  that  the  defendant  was  arrested  in  one  county 
ana  carried  into  and  detained  in  custody  for  two  days  in  another.  Thift,  it  is 
said,  is  a  voluntary  escape.  If  so,  the  sheriff  may  be  liable  to  an  action :  but  I 
think  it  is  not  a  ground  for  dischiurging  the  defendant  out  of  custody  on  motion ; 
particularly  as  there  has  been  so  unreasonable  a  delav  in  coming  to  the  Courts 
in  Barratt  v.  Price,  the  arrest  was  effected  fraudulently  and  illegally ;  the  com- 

(a)  See  Black  v.  Archer,  Cowp.  65,  Adams  «.  Osbaldeston,  3  B.  &  Ad.  489.  Thi9  objec- 
tion was  answered  by  the  affidavits  contra. 

Ih)  See  Ryley  v.  Boissomas,  I  D.  383,  Gnrwin  v.  Moeeley,  1  D.  432,  Tomkhis  v.  Ghelcote, 
3  D.  187,  Goppelo  v.  Blown,  3  D.  166,  Sealy  v.  Heame,  3  D.  196. 

I  (e)  Tbe  affidavit  stated  that  tbe  defendant  was  indebted  to  the  pUuntiff  in  the  ram  of 
)U/.  and  upwards,  upon  and  by  virtue  of  a  promissory  note  dated  the  10th  May,  1824, 
drawn  by  the  defendant,  payable  to  tbe  plaintiff  on  demand,  with  lawful  interest  for  the 
same ;  that  the  defendant  had  duly  paid  interest  after  the  rate  of  Al.  per  cent  per  annum 
upon  the  ioid  principal  sum  of  200^.  up  to  and  inclusive  of  tbe  10th  November,  1833 ;  and 
that  the  whole  of  the  said  principal  sum  of  200/.,  with  interest  thereon  after  the  rate  afore- 
said, ftom  the  said  \(k\i  November,  1833,  had  been  demanded,  and  remained  due  ani 
unpaid.— As  to  the  sufficiency  of  this  affidavit,  see  Oameron  v.  Smith,  2  B.  4  Aid.  307, 
Brook  V.  Coleman,  2  D.  7,  Westmacott  v.  Cook,  2  D.  519. 
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plaint  was  not^  as  here^  of  an  irregularitj  in  the  mode  of  oondacdng  the  defend- 
ant to  gaol. 
The  rest  of  the  ooort  concnrring —  Bole  discharged^  without  costs. 


THOMPSON  V.  THOMPSON.— p.  266. 

The  instalments  of  an  annuity  for  the  payment  of  which  a  surety  expressly  covenaati 
in  case  of  the  default  of  the  grantor,  are  not  proreable  under  a  fiat  against  the 
surety,  where  such  instalments  do  not  become  due  until  after  the  bankruptcy  of  tbt 
surety. 

This  was  an  action  brought  against  the  defendant  as  surety  for  one  G-.  Small- 
wood,  a  bricklayeri  to  recover  280^.,  for  two  years'  and  a  hal^  arrears  of  an  an- 
nuity of  112^.  due  the  30th  of  April,  1834,  under  an  indenture  of  the  Slst  of 
October,  1831,  made  between  Ot.  Smallwood  and  the  plaintiff,  and  30/.  for 
expenses  occasioned  by  the  principal's  default  of  payment ;  and  also  to  recover 
from  the  defendant,  as  such  surety,  the  loss  the  plaintiff  had  sustained  by  Small- 
wood  not  completing  the  carcases  of  certain  houses,  pursuant  to  the  defendant's 
coyenant  in  the  said  mnt  of  annuity,  on  or  before  the  24th  of  June,  1832. 
The  defendant  pleaded — ^first,  as  to  so  much  of  the  declaration  as  related  to  the 
non-payment  of  the  280/.,  that,  on  the  8th  of  December,  1881,  he  became  a 
bankrupt,  and  that  the  cause  of  action  accrued  to  the  plaintiff  before  he  became 
bankrupt — a  similar  plea  as  to  the  30/.  expenses — and,  as  to  the  alleged  non- 
completion  of  the  houses,  that  they  were  completed.    On  these  pleas  issnea 
were  joined ;  and  the  jury  found  by  a  special  verdict,  that,  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  8th  December,  1831,  the  defendant  became  a 
bankrupt,  and  that  thereupon  a  certain  commission  of  bankrupt,  bearing  date 
at  Westminster  the  8th  December,  1831,  was,  after  the  making  of  the  indenture 
in  the  declaration  mentioned,  duly  awarded  and  issued  against  the  defendant  ; 
that,  by  virtue  of  the  said  commission,  the  defendant  was  duly  found  and  ad- 
judged to  be  a  bankrupt,  and  that  the  defendant  afterwards  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  3rd  April,  1833,  duly  obtained  his  certi- 
ficate; that  140/.,  part  of  the  said  sum  of  280/.  of  the  said  annuity,  yearly  rent- 
charge,  or  annual  sum,  became  and  was  due  and  owing  and  in  arrear  to  the 
plaintiff  before  the  said  3rd  of  April,  1833,  and  the  sum  of  140/.,  residue  of  the 
said  sum  of  280/.  of  the  said  annuity,  yearly  rent-charge,  or  annual  sum,  became 
and  was  due  and  owing  and  in  arrear  to  the  plaintiff  since  the  said  3rd  of  April, 
1838  r  and  if  upon  the  whole  matter  aforesaid  it  should  seem  to  the  court  that 
the  said  certificate  was  not  a  bar  to  the  action,  then  the  jurors  said  that  the 
causes  of  action  in  respect  of  the  first  breach  in  the  declaration  assigned  did  not, 
nor  did  any  of  them,  or  any  part  thereof,  accrue  to  the  plaintiff  before  the  defea- 
dant' became  a  bankrupt  within  the  true  intent  and  meaning  of  the  statute  then 
in  force  concerning  bankrupts ;  and  in  that  case  they  asisessed  the  damages  of 
the  plaintiff  by  reason  thereof,  over  and  above  the  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  to  280/. :  that  the  cause  of  action  in 
respect  of  the  breach  of  covenant  in  the  said  declaration  lastly  assigned  also 
accrued  to  the  plaintiff  before  the  said  3rd  April,  1833 :  and  if  upon  the  whole 
matter  aforesaid  it  should  seem  to  the  court  that  the  said  corticate  was  not 
such  bar  as  last  aforesaid,  then  the  jurors  said  that  the  said  cause  of  action  io 
respect  of  the  said  breach  of  covenant  in  the  declaration  lastly  assigned,  did  not, 
nor  did  any  part  thereof,  accrue  to  the  plaintiff  before  the  defendant  became  a 
bankrupt  as  aforesaid ;  and  in  that  case  they  assessed  the  Amages  of  the  plain- 
tiff by  reason  thereof,  over  and  above  his  costs  and  charges  by  him  aboat  his 
suit  in  that  behalf  expended,  to  1220/.,  and  for  those  costs  and  charges,  to  40i. 
AdamSf  Serjeant,  for  the  plaintiff. — ^The  breaches  of  covenant  assigned  io 
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this  declaration  are  none  of  them  debts  or  demands  capable  of  proof  under  tbe 
fiat  against  the  defendant,  and  consequently  the  certificate  is  no  bar  to  the  action. 
The  ^th  8ection(a)  of  the  6  G^.  4,  c.  16,  relates  to  proof  by  the  annuity 
creditor  where  the  grantor  becomes  bankrupt  3  and  the  55th(6)  relates  to  the 
rights  of  the  surety  on  the  bankruptcy  of  the  principal  annuity  debtor :  neither 
or  these  clauses  therefore  can  apply  to  the  present  case,  for,  it  is  the  surety  who 
has  become  bankrupt,  and  not  Smallwood,  the  grantor  of  the  annuity.  The 
demand  arising  out  of  the  first  breach  of  covenant,  if  proveable  at  all,  can  only 
be  so  under  the  56th  section,  which  enacts,  '<  that,  if  any  bankrupt  shall,  before 
the  issuing  of  the  commission,  have  contracted  any  debt  payable  upon  a  contin- 
gency which  shall  not  have  happened  before  the  issuing  of  such  commission, 
the  person  with  whom  such  debt  has  beon  contracted  may,  if  he  think  fit,  apply 
to  the  commissioners  to  set  a  value  upon  such  debt,  and  the  commissioners  are 
hereby  required  to  ascertain  the  value  thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained,  and  to  receive  dividends  thereon ;  or,  if  such 
▼alae  shall  not  be  so  ascertained  before  the  contingency  shall  have  happened, 
then  such  person  may,  after  such  contingency  shaU  have  happened,  prove  in 
respect  of  such  debt,  and  receive  dividend  with  the  other  creditors,  not  disturb- 
ing any  former  dividends :  provided  such  person  had  not,  when  such  debt  was 
contracted,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed/'  To 
bring  it  within  that  enactment  there  must  be  a  debt  An  undertakiDg  to  pay  a 
sum  on  the  default  of  a  third  person  is  not  a  debt.  If  Smallwood  had  been 
bankrupt,  the  annuity  must  have  been  valued :  but  the  contingency  of  Small- 
wood's  default  is  not  susceptible  of  valuation.  In  St.  Martin  (Overseers)  v. 
Warren,  1  B.  &  A.  491,  2  Stark.  188,  it  was  held  that  a  defendant's  liability 
as  surety  in  a  bastardy  bond  is  not  discharged  by  his  bankruptcy  and  certificate. 
And  in  Taylor  v.  Young,  3  B.  &  A.  521,  rYoung  v,  Taylor,  8  Taunt.  314,  2 
Moore,  236,)  where  one  of  two  assignees  or  a  lease  gave  a  bond  to  the  lessee, 
by  whom  the  assignment  was  made,  conditioned  for  the  payment  of  the  rent  to 
the  lessor,  and  the  performance  of  the  other  covenants  in  the  lease,  and  for 
indemnifying  the  lessee  against  the  non-performance  of  the  covenants,  both  the 
assignees  of  the  lease  havmg  become  bankrupt,  and  the  bond  having  been  for- 
feit^ before  the  bankruptcv;  it  was  held  that  the  lessee  could  not  prove  for  the 
damages  which  had  accrned  previously  to  the  bankruptcy,  not  having  paid  them 
to  the  lessor.  So,  in  Atwood  v.  Partridge,  12  Mo.  431,  4  Bing.  209,  where 
the  defendant  covenanted  with  the  plaintiffs  for  the  due  payment  by  R.  of  the 

(a)  Which  enacts  "That  any  annnitj  creditor  of  anj  bankrapt,  hj  whatever  assarance 
the  same  may  be  secured,  and  whether  there  were  or  not  any  arrears  of  snch  annuity  doe 
at  the  bankruptcy,  shall  be  entitled  to  proTe  for  the  value  of  such  annuity,  which  value 
the  commisBioners  shall  ascertain,  regard  being  had  to  the  original  price  given  for  the 
smd  annuity,  deducting  therefrom  such  diminution  in  the  value  thereof  as  shall  have  been 
caused  by  lapse  of  time  since  the  grant  thereof  to  the  date  of  the  commission.'' 

(6)  Which  enacts  that  It  shall  not  be  lawful  for  any  person  entitled  to  any  annuity 
granted  by  any  bankrupt,  to  sue  any  person  who  may  be  collateral  surety  for  the  payment 
of  such  annuity,  until  such  annuitant  shall  have  proved  under  the  commission  against 
snch  bankrupt  for  the  value  of  such  annuity,  and  for  the  payment  thereof;  and  if  snch 
surety  after  such  proof  pay  the  amount  proved  as  aforesaid,  he  shall  be  thereby  discharged 
from  all  claims  in  respect  of  snch  annuity;  and  if  ^such  surety  shall  not  (before  any  pay- 
ment of  the  said  annuity  subsequent  to  the  bankruptcy  shall  have  become  due)  pay  the 
sum  so  proved  as  aforesaid,  he  may  be  taid  [sued]  for  the  accruing  payments  of  such  an- 
nuity, until  such  annuitant  shall  [have]  been  paid  or  satisfied  the  amount  so  proved,  with 
interest  thereon  at  the  rate  of  4?.  per  cent  per  annum  fW>m  the  time  of  notice  of  snch 
proof,  and  of  the  amount  thereof,  being  given  to  such  surety;  and  after  such  payment  or 
satisfaction,  snch  surety  shall  stand  in  the  place  of  such  annuitant  in  respect  of  snob 
proof  as  aforesaid  to  the  amount  so  paid  or  satisfied  as  aforesaid  by  such  surety ;  and  the 
certificate  of  the  bankrupt  shall  be  a  discharge  to  him  from  all  clidms  of  such  annuitant 
or  of  such  surety  in  respect  of  such  annuity :  provided  that  such  surety  shall  be  entitled 
to  credit  in  account  with  such  annuitant  for  any  dividends  received  by  such  annuitant 
under  the  commission,  before  such  surety  shall  have  fully  paid  or  satisfied  the  amount  so 
proved  as  aforesaid." 
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»Annal  premium  on  a  policy  effected  on  the  lifo  of  B.,  and  giroa  by  &.  to  the 
plaintiffs  by  wair  of  aecoritj  for  a  debt  due  from  him  to  them ;  and  the  defend- 
ant became  bankrupt  before  and  obtained  his  certificate  after  a  default  bj  B. : 
it  was  held  that  the  defendant  waa  not  discharged  from  liability  for  the  premium 
which  the  plaintiffs  had  been  obliged  to  pay  to  keep  the  policy  on  foot.  Best, 
C.  J.,  there  says:  <<The  question  is,  vhether  there  was  any  debt  which  the 
defendant  undertook  to  pay.  I  am  of  opinion  that  there  was  none,  either  con- 
tii^gent  or  otherwise.  The  defendant  merely  undertook  that  B.  should  do  cer- 
tain acts.  Upon  the  failure  of  R.  in  the  due  payment  of  the  annual  premium, 
the  plaintiffs  would  have  a  claim  on  the  defendant,  as  surety,  for  unliquidated 
damages,  Taryiuff  in  amount  according  to  circumstances.  If  It.  was  still  living, 
the  amount  of  oamaffes  would  be  the  sum  naid  by  the  pluntifb  to  keep  the 
policy  on  foot;  but,  if  he  had  died  leaying  tne  annual  premium  in  arrear,  the 
defendant  would  have  been  called  upon  to  make  compensation  to  the  plainti& 
for  the  loss  of  their  whole  debt;  or,  if  R.  had  left  behind  him  die  means  of 
satisfying  part  of  the  debt,  the  plaintiff's  claim  on  the  defendant  would  be 
reduced  pro  tanto.  Thus,  there  mi^ht  be  a  multiplicity  of  causes  tending  to 
Tary  the  amount  of  damages  to  which  the  defendant  would  become  liable  in 
consequence  of  his  suretyship."  And  Gaselee,  J.,  says :  '<  It  was  but  a  liability 
for  unliquidated  damages,  and  therefore  not  a  debt  from  which  the  defendant 
would  be  discharged  under  the  126th  section."  With  respect  to  the  claim  for 
expenses  occasioned  by  the  principal's  default,  and  for  the  loss  sustained  by  the 
plaintiff  in  consequence  of  the  non-completion  of  the  houses  pursuant  to  the 
covenant — these  clearly  are  claims  for  unliquidated  dami^es,  which  have  ever 
been  held  not  to  form  the  subject  of  proof  under  a  oommi8sien.(a) 

Alexander  J  contri.  Although  the  plaintiff  might  not,  Ma  the  Court  of  Re- 
^ew  seem  to  have  thought  (Ex  parte  Thompson,  2  Deaa  &  Ch.  126^  1  Mont. 
&  B.  219,)  have  an  absolute  r^ht  to  prove  under  the  former  part  of  the  56th 
section,  yet  he  miffht  lodge  his  claim  under  the  latter  part.  This  and  simiiar 
clauses  in  former  bankrupt  acts  have  always  received  a  liberal  construction — 
Patterson  v.  Banks,  Cowp.  543;  Brookes  v.  Lloyd,  1  T.  R.  17;  Baxter  v. 
Nichols,  4  Taunt.  90,  2  Boee,  111;  Exparte  Grundy,  1  Mont.  &  M<A.  293; 
Bx  parte  Tindal,  1  Mont.  &  WA.  415,  8  Bing.  402, 1  M.  &  Scott,  607;  £z 
parte  Lewis,  1  Mont.  &  WA.  246;  Ex  parte  Myers,  1  Mont.  &  B.  229;  2 
i)eac.  &  Gh.  251 :  in  the  latter  of  these  cases,  a  debt  on  a  guarantee  which  did 
not  become  absolute  before  the  bankruptcy,  was  held  to  be  proveable  as  a  coo- 
tingent  debt.  The  cases  of  Taylor  v.  Young,  St.  Martin  (Overseers)  «.  War- 
ren, and  Hoffham  v,  Foudrinier,  5  M.  &  Sel.  81,  were  decided  upon  the  stat. 
49  Geo.  3,  o.  121,  as.  9,  17,  which  afforded  a  very  madequate  relief— see  Mr. 
Justice  Chambers'  observations  thereon  in  Baxter  v.  Nichols,  4  Taunt  92. 
Bk6  V.  Moreau,  12  Moore,  226,  4  Bing.  57,  was  a  case  of  costs,  which  were 
held  not  to  constitute  a  debt  coniracled  within  the  meaning  of  the  56th  section 
of  the  6  Geow  4,  c.  16. 

Adatm,  Seijeant,  in  reply.  In  £z  parte  Myers,  the  acceptance  became  due 
after  the  baokruptcy  and  before  certificate ;  the  c«e  therefore  fell  within  the 
hitter  part  of  the  56th  section.  In  all  the  other  cases  that  have  been  cited, 
wliere  the  proof  has  been  allowed,  there  has  been  a  debt  payable  on  a  contin- 
gency. Here,  however,  there  is  no  oontingency  within  the  nsesning  of  the 
statute,  and  originally  bo  debt  Nan  constat,  that,  because  there  has  bees  one 
ddftult  by  (die  ^»cipal  debtor,  there  will  be  further  deftmlts.  There  is  tfaere- 
fepe  so  principle  upon  which  the  value  can  be  ascertained.       Our.  adv.  wit 

TxNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court : — ^The  question 
arisiz^  upon  this  ^oial  verdict  is,  whether  the  several  breaches  of  covenant 

(«)  See  Utteraon  ».  Vernon,  8  T.  E.  639 ;  Parker  «.  Norton,  C  T.  R.  695 ;  Pnlteney  t>. 
Warran,  6  Yes.  94 ;  Bx  parte  Mnmford,  15  Yes.  289;  Parker  v.  Crole,  2  H.  &  P.  160, 5 
Wag.  63 ;  T«Uep  v.  Bbers,  1  B.  k  Adol.  698. 
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stated  in  the  deolaration  are  either  dehts  or  are  claims  and  demands  which  are  \>j 
the  statute  made  proveahle  under  the  oonaissioo :  for  nn)ess  they  fall  within  that 
desoriptioDy  the  eerdficate  will  be  no  bar  within  the  6  Geo.  4,  o.  16,  s.  127,  and 
oonaeqaeotly  the  plaintiff  will  be  entitled  to  the  Terdict.    Now  as  to  the  breach 
of  covenant  which  is  lastly  assigned  in  the  declaration,  vis.,  that  Smallwood 
did  not  complete  and  finish  the  messuages  therein  described  so  as  to  make  them 
fit  for  habitation  on  or  before  the  24th  Jane,  1882 — that  is  a  demand  for  gene- 
ral and  nnliqnidated  damages,  such  as  cannot  be  ascertained  wilhont  the  inter" 
▼ention  of  a  jury,  and  is  altogether  incapable  of  forming  the  sabjeot  of  a  proof 
by  the  affidavit  or  deposition  of  the  party  himself.    Sneh  damages  therefore  can 
never  be  considered  as  a  debt  or  demand  proveahle  under  commission.    Again, 
as  to  the  second  breach  of  covenant,  which  is  for  80/.  alleged  to  be  the  eipenses, 
costs,  and  damages  sustained  by  the  defendant  by  reason  of  the  non-payment  of 
the  annuity — that  breach  almost  appears  to  be  open  to  the  same  objection  as 
the  last ;  besides  which,  it  is  dear,  that,  if  the  plaintiff  has  no  right  to  prove 
under  the  eommisBion  the  annuity  itself,  which  is  the  principal  debt,  he  cannot 
be  allowed  to  prove  these  damages,  which  are  only  incidental  or  accessary  to  the 
annuity  itself.    The  question  therefore  upon  this  record  is  reduced  to  the  sinrie 
point,  whether  the  instalments  of  an  annuitv  for  the  payment  of  which  the 
bankrupt  is  surety  only,  and  which  he  expressly  covenants  to  pay  in  case  of  the 
de&ult  of  the  grantor,  are  proveahle  under  a  fiat  against  the  surety,  where  such 
instalments  do  not  become  due  until  after  the  bankruptcy  of  the  surety.    And 
we  are  of  opinion  that  they  are  not.    If  such  a  demand  is  proveahle  at  all,  it 
must  hl\  within  the  provisions  of  the  &6th  section  of  the  statute,  and  no  other : 
for,  as  to  the  54th  section,  its  object  was  to  enable  the  annuity  creditor  of  any 
bankrupt  to  prove  for  the  value  of  an  annuity  under  a  commission  asainst  the 
grantor.     But  the  pUiintiff  in  this  case  is  not  the  annuity  creditor  of  the  defend- 
ant, the  bankrupt.    The  defendant  neither  granted  the  annuity  nor  covenanted 
absolutely  for  its  payment:  he  only  covenanted  to  pay  in  case  the  mntor 
should  make  defeult.    It  is  clear,  therefore,  that  the  case  is  not  within  the  54th 
section.     The  55th  section  was  passed  to  enable  the  collateral  surety  for  pay- 
ment of  an  annuity  to  come  in  under  a  commission  issued  against  the  principal 
debtor.     It  is  unnecessary  to  sav  that  this  section  cannot  apply  to  the  present 
case,  where  the  commission  has  been  issued,  not  against  the  grantor  of  the  an- 
nuity, but  against  the  surety  himself.    No  section,  therefore,  can  possibly  apply 
to  this  ease  except  it  be  the  56th.    That  section  provides  for  two  cases— ^first, 
where  there  is  **  a  debt  payable  upon  a  contingency  which  has  not  happened 
before  the  issuing  of  the  commission  f*  in  which  case  the  commissioners  are 
directed  to  ascertain  the  value  thereof,  and  to  admit  the  creditor  to  prove  the 
amount  so  ascertained.    The  second  case  is,  <<  where  the  value  shall  not  be 
ascertained  before  the  contingency  shall  have  happened  f*  and  in  that  event  the 
creditor  may,  after  such  contingency  shall  have  happened,  prove  in  respect  of 
the  debt,  and  receive  dividend  with  the  other  creditors,  not  disturbing  any  for- 
mer dividends. 

The  question  is,  whether  the  instalments  mentioned  in  the  first  breach  of  the 
declaration  fall  within  either  the  one  or  the  other  of  these  provisions.  We 
think  it  clear  that  the  quarterly  payments  of  the  annuity  not  falling  due  until 
after  the  issuing  of  the  commission,  are  not  comprised  within  the  first  part  of 
the  section.  Before  the  days  of  pavment  arrive,  these  instalments  are  not  only 
no  debt,  but  can  never  become  a  debt  from  the  surety,  except  in  the  event  that 
Smallwood,  the  grantor  of  the  annuity,  shall  make  default  in  such  payments. 
But  the  value  of  such  a  contingency  it  is  impossible  to  calculate.  The  liability 
of  the  surety  would  depend  upon  the  power  and  the  will  of  the  principal  to  pay 
the  first  quarter  and  also  the  subsequent  instalments  when  they  fell  due :  and 
it  is  needless  to  say  that  such  a  contingency  cannot  be  subjected  to  any  known 
law  of  calculation.  And,  accordingly,  when  the  present  plaintiff,  before  any 
quarterly  payment  became  due,  appUed  to  the  commissioner  to  ascertain  the 
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Talae  of  the  anDuity,  and  to  allow  him  to  prove  sach  value,  the  commbnoiiei 
rejected  the  proof:  and  we  agree  in  the  judgment  given  by  the  Court  of  Be- 
view,  who  held  such  rejection  to  be  right — see  Ex  parte  Thompson,  1  Mont,  k 
Bligh,  219.    If  the  instalments  of  an  annuity  are  proveable  at  all,  it  must 
either  be  bv  proving  the  present  value  of  the  whole  annuity,  or  by  proving  the 
separate  value  of  each  instalment  as  it  falls  due.     But  it  is  obvious  that  Uw  ux 
has  made  no  provision  for  the  proof  of  the  present  value  of  the  annuity  against 
the  estate  of  the  surety.     If  the  whole  annuity  is  allowed  to  be  proved  against 
the  estate  of  the  surety,  there  is  no  provision  in  the  statute  for  reimbursing  tlie 
estate  of  the  surety  by  enabling  the  assignees  to  look  to  the  principal  debtor  for 
indemnity :  whereas,  in  the  case  of  the  bankruptcy  of  the  grantor  of  the  an- 
nuity, and  the  annuity  being  valued  and  proved  against  his  estate,  a  proTiaioa 
is  made  for  the  indemnity  of  the  surety,  oy  the  55th  section,  namely,  Uiat  the 
surety,  by  paying  to  the  creditor  the  ascertained  value  of  the  annuitji  may 
have  the  benefit  of  the  proof  of  the  annuity  creditor  aeainst  the  bankrapt's 
estate.     By  this  course  the  whole  of  the  annuity  transaction  is  closed  to  all  tke 
parties,  the  grantor,  the  surety,  and  the  annuitant.    The  absence,  therefore,  of 
anv  similar  provision  in  the  case  of  the  surety  becoming  bankrupt,  leads  to  the 
inference  that  it  was  not  intended  to  provide  for  such  case  by  the  statute,  but 
that  it  should  be  left  as  it  stood  at  common  law.     And  we  think,  that,  as  the 
whole  value  of  the  annuity  is  not  proveable  at  once  under  the  56th  section,  so 
neither  is  each  particular  instalment  proveable  after  the  contingency  happens; 
for,  the  54th  section  of  the  act  deals  with  an  annuity  as  a  debt  of  a  peculiar 
nature,  and  proveable  in  one  way  only ;  directing  the  present  value  of  the  whole 
annuity  to  be  ascertained,  and  such  whole  value  to  be  the  subject  of  proof:  not 
that  each  successive  instalment  shall  be  proved  as  it  becomes  due.     And  if  the 
annuity  is  so  dealt  with  under  the  54th  section,  where  the  proof  takes  place 
against  the  grantor's  estate,  there  is  no  reason  to  suppose  the  legislature  wonld 
have  treated  it  differently  under  the  56th  section,  as  against  the  estate  of  the 
surety,  if  such  annuity  was  intended  to  be  proved  under  that  section.    And, 
indeed,  it  would  be  a  great  hardship  on  the  annuity  creditor  to  compel  him  to 
prove  each  separate  instalment  as  it  became  due,  that  is,  as  the  contingency  of 
the  default  of  the  principal  debtor  happened,  through  a  long  series  of  yean; 
for,  that  would  in  effect  be  to  take  away  from  him  the  whole  l^nefit  of  his  seeo- 
rity,  without  giving  to  him  a  real  share  under  the  estate.     This  decision  does 
not  in  any  manner  overrule  the  case  of  the  proof  against  the  estate  of  the 
guarantee  or  surety  for  a  debt  after  the  default  of  the  principal,  which  proof 
was  allowed  in  Ex  parte  Myers,  1  Mont,  t  Bligh,  229,  2  Deac.  &  Ch.  251; 
but  is  limited  to  the  case  before  us,  the  proof  of  the  instalments  of  as 
annuity.     As  therefore  we  consider  that  no  part  of  the  demand  in  this  de- 
claration was  proveable  under  the  commission  against  the  defendant,  we  think 
there  must  be  judgment  for  the  plaintiff.  Judgment  for  the  plaintiC 
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Where  there  were  seTeral  pleas,  on  some  of  which  issue  was  joined,  and  as  to  one  a  df- 
murrer  upon  which  judgment  was  given  for  the  defendant  four  days  before  the  end  of 
Easter  term. — The  Court  refused  to  allow  the  defendant  to  sign  judgment  as  in  case  of 
a  nonsuit  in  Trinity  term,  on  the  ground  of  the  want  of  a  notice  of  trial  for  the  ad- 
journment of  the  day  of  sittings  after  Easter  term. 

Thk  defendant,  on  the  8th  May,  in  Easter  term  last,  obtained  a  judgment  on 
demurrer  to  one  of  the  pleas — ^yide  1  Soott,  683.  On  the  6th  day  of  the  pre- 
sent term — 
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Aicherley,  Serjeant,  for  the  defendant,  obtained  a  rule  calling  upon  the  plain 
tiffs  to  show  cause  wh^  judgment  as  in  case  of  a  nonsuit  should  not  be  signed, 
the  plaintiffs  not  having  given  notice  of  trial,  and  why  the  money  paid  into 
court  in  the  cause  should  not  be  paid  out  to  Messrs.  Inglis  &  Co.,  the  real  de- 
fendants. 

BompcMy  Serjeant,  showed  cause.  There  has  been  no  default :  the  plaintiffs 
could  not  take  any  step  pending  the  demurrer.  One  step  in  a  term  is  sufficient. 
To  entitle  the  defendant  to  move  for  judgment  as  in  case  of  a  nonsuit,  no 
notice  of  trial  having  been  given,  there  must  be  a  term's  default — ^Butcher  v. 
Kieman,  2  Marsh.  364.  The  plaintiffs  have  the  whole  of  the  present  term  to 
give  notice. 

Atcherleyy  Serjeant,  in  support  of  his  rule.  When  the  trial  is  to  be  had  in 
London,  and  notice  is  given  for  the  sittings  in  term  or  for  the  first  day  of  the 
sittings  after  term,  it  must  be  an  eight  or  fourteen  days'  notice :  but,  if  the 
notice  be  given  for  the  adjournment  day,  it  is  sufficient  to  give  such  notice  four 
days  before  the  first  day  of  the  sittings  after  term,  if  the  defendant  reside  within 
forty  miles  from  London — ^R.  E.  51  Geo.  3.  The  step  to  be  taken  in  order  to 
prevent  a  judgment  as  in  case  of  a  nonsuit,  must  be  a  step  touching  the  issue 
m  fact.  Here,  the  demurrer  was  disposed  of  on  the  8th  May :  there  was  there- 
fore ample  time  in  the  last  term  for  the  plaintiffs  to  give  notice,  the  term  not 
ending  until  the  13th. 

TiNDAii,  C.  J.  I  do  not  think  there  has  been  such  a  default  here  as  to  war- 
rant us  in  interfering,  though  Paxton  t;.  Popham,  11  East,  366,  is  an  authority 
to  show,  that,  after  judgment  for  the  defendant  on  demurrers  to  certain  speciiu 
pleas,  there  may  be  judgment  of  nonsuit  against  the  plaintiff  for  not  proceeding 
to  trial  upon  other  general  pleas  on  which  issues  have  been  joined. 

The  rest  of  the  court  concurring —  Sule  discharged,  without  costs. 


COLLINS  and  Another  t;.  GWTNNE.— p.  332. 

Where  a  special  case  on  which  jodgment  had  been  giyen  for  the  plaintiff  in  this  Court, 
waa  at  the  instance  of  the  defendant  turned  into  a  special  verdict,  that  he  might  have 
an  opportanity  of  obtaining  the  judgment  of  a  court  of  error  thereon,  this  Court,  after 
the  lapse  of  two  years,  and  after  the  costs  of  the  trial  and  special  case  had  been  taxed 
and  paid,  refused  to  allow  the  plaintifb  the  costo  thereby  occasioned. 

Judgment  having,  in  Hilary  term,  1833,  been  signed  for  the  plaintiffs  on  a 
speeial  case,  and  the  costs  taxed  and  paid,  the  defendant  obtained  leave  to  turn 
the  special  case  into  a  special  verdict.  The  record  was  then  removed  by  writ 
of  error  to  the  Exchequer  Chamber,  where  the  judgment  of  this  court  was 
affirmed,  with  costs. 

Taddy^  Serjeant,  for  the  plaintiffs,  obtained  a  rule  calling  upon  the  defend* 
ant  to  show  cause  why  the  prothonotary  should  not  tax  the  plaintiffs  the  costs 
of  and  occasioned  by  the  turning  the  special  case  into  a  special  verdict,  entering 
on  the  roll  the  special  verdict,  and  carrying  the  transcript  into  the  court  of 
error. 

Bompcu,  Serjeant,  showed  cause.  He  contended,  that,  as  to  the  costs  oooa- 
sioned  by  turning  the  special  case  into  a  special  verdict,  the  application  being 
made  at  so  late  a  period  (two  years  having  elapsed  since  those  costs  were  in- 
curred) the  court  ought  not  to  entertain  it;  and  that,  with  respect  to  the  costs 
arising  after  the  allocatur  and  before  the  record  reached  the  court  of  error,  they 
were  never  allowed  in  the  court  below. 

Taddy,  Serjeant,  in  support  of  his  rale.  The  defendant  having  brought  a 
writ  of  error  returnable  in  parliament,  the  plaintiffs  are  compelled  to  complete 
the  roll  in  this  Court :  consequently,  the  costs  prior  to  the  transcript  reaching 
the  Exchequer  Chamber  are  clearly  costs  occasioned  by  the  writ  of  error,  but 
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suoli  as  could  not  be  allowed  on  taxation  there.  Then,  with  respect  to  the 
costs  occasioned  by  taming  the  special  case  into  a  special  verdict,  inasmuch 
as  that  was  matter  of  faTonr  accorded  to  the  defendant,  he  ought  to  pay  those 
costs. 

TiNDAL,  C.  J.  The  costs  which  the  plaintiffs  claim  by  this  motion  may  be 
divided  into  two  classes — ^first^those  occasioned  by  the  application  of  the  defend- 
ant to  turn  the  special  case  into  a  special  verdict — secondly,  tiie  costs  of  enter- 
ing the  special  verdict  upon  the  roll,  which  costs  had  not  been  incurred  whe& 
the  costs  of  the  trial  and  of  the  special  case  had  been  inouired.  With  respect 
to  the  first  set  of  oosts,  it  was  Certainly  a  matter  of  favour  to  the  defendant  t6 
allow  the  special  case  to  be  turned  into  a  special  verdict;  aod  I  do  not  say  thai 
we  should  not  have  compelled  him  to  my  the  costs  occasioned  thereby,  had  the 

f^laintiffii  asked  for  them  at  the  time.  But,  after  the  lapse  of  two  years,  I  think 
t  would  be  a  little  hard  to  inflict  those  costs  upon  the  defendant  As  therefore 
this  is  an  application  to  our  discretion,  I  am  not,  under  the  circumstances,  dis- 
posed to  aooede  to  it.  With  regard  to  the  oosts  of  entering  the  special  verdict 
on  the  roll,  and  carrying  the  transcript  into  the  Exchequer  Chamber,  they  pro- 
perlv  belong  to  the  plaintiff  beloW  on  the  affirmance  .of  the  judgment,  unless 
(and  I  am  not  quite  clear  that  it  is  not  so)  they  are  included  in  the  costs  usually 
Awarded  on  affirmance  in  parliament.  The  matter  must  therefore  go  back  to 
the  prothonotarv,  to  reconsider  as  to  the  last-mentioned  costs. 
The  ]!est  of  the  Court  concurring^^  Ruld  accordingly. 


MEMORANDA. 


The  Judges  who  sat  in  the  Court  of  Common  Pleas  during  the  foregcnng 
term  were — 

Lord  Chief  Justice  Tindal, 
Mr.  Justice  Pabk, 
Mr.  Justice  Oasxlxb, 

and 
Mr.  Justice  Vauqhan. 


CASES 

ABOUEB  AND  DBTBRBtlNED 


COURT  OF  COMMON  PLEAS, 

» 

IN  THE  SIXTH  YBAB  OF  THB  REIGN  OF  WILLIAM  IV.— 1835. 


HORNIDOB  V.  BYLAND.— p.  867. 

AhhoiQgli  tM  m^nvj  fint  reodred  nader  »  fiat  ia  by  th6  statate  reiqtiiMd  to  bo  sppro- 
priaUd  in  dlicharge  of  the  eipenaes  inenrred  by  the  petitloaiAff  credHori  yet^  where 
Ad  assents  to  m  different  appropriation,  he  is  estopped  fltoift  aAertrards  copending 
that  the  directions  of  the  act  hare  not  been  oomplied  with^ 

AssTTMPSiT  for  work  and  labour  done  by  the  plaintiff  as  the  attorney  and 
lolkitor  of  and  for  the  defendant,  and  at  his  request,  in  and  about  the  striking 
of  divers  dockets,  in  and  about  the  issmng  and  working  of  divers  fiats  and  pro- 
ceedings in  bankruptcy  for  the  defendant,  and  in  and  about  the  proeeouting 
and  defending  and  soliciting  diyefs  aotions  atad  suits  at  law  and  in  equity  for 
the  said  defendant  at  his  like  request,  and  for  certain  fees  due  and  of  ri^ht  pay- 
able to  the  plaintiff  iu  reepect  thereof;  and  also  for  other  work  and  labour, 
care,  diliffenoe,  and  attendauee  of  the  plaintiff  by  him  before  that  time  done, 

Crformed,  mid  bestowed  in  and  about  the  proouring  of  the  release  of  one  W. 
lib  from  imprisonment,  and  in  and  about  the  drawing;  copying,  and  enffroes- 
ing  of  divers  writings  and  prooeedinffs  of  and  for  the  <Mfendant,  at  his  like  re^ 
Quest,  and  also  in  and  about  other  affairs,  matters,  and  business  of  and  for  the 
defendant,  and  for  divers  journeys  and  other  attendances  by  the  plaintiff  be- 
fore that  time  made,  performed,  and  given  in  and  about  the  said  business  of 
the  defendant,  and  at  his  like  reauest  Money  counts.  The  amount  of  the 
pkintiff  's  demand  was  88/.  19t.  bd.    The  defendant  ^d  into  Court  IbL 

The  cause  was  tried  before  Tindal,  0.  J.,  at  the  sittings  at  Westminster  acfter 
the  last  term.  The  fftcts  were  as  follows :— /The  plaintiff  ae  soUoitor  of  oue 
Mills,  on  the  18th  of  July,  1884,  prepared  a  deed  of  assignment  of  his  efieets 
for  the  benefit  of  his  creditors,  one  of  whom  was  the  present  defondant.  Oa 
the  18th  August,  Milk's  effects  were  sold,  and  the  proceeds  pud  over  to  the 
plaijQtiff.  Before  the  sale,  Mills  committed  an  sot  of  bankruptcy  by  laying  in 
pr&OD ;  whereupon  a  fiat  was  issued  on  the  15th  September,  upon  Uie  petition 
of  the  defendant.  The  defendant  was  appointed  one  of  the  assi^ees.  The 
contention  arose  upon  a  sum  of  25/.,  the  costs  of  preparing  and  incident  to  the 
deed  of  assignment,  which  the  plaintiff  claimed  to  retain  out  of  the  nroceeds 
of  the  sale  of  Mills's  effects,  the  defendant  (who  was  the  principal  and  almost 
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the  only  creditor)  having  at  a  meeting  before  the  commiBsioner  (Fane^  aBsentod 
to  the  allowance  of  those  costs  oat  of  the  estate.  On  the  part  of  the  defeDd- 
ant,  it  was  submitted  that  the  petitioning  creditor  was  entitled,  under  the  6 
Geo.  4,  c.  16,  s.  14,  to  have  the  first  money  received  under  the  fiat  appropri- 
ated to  the  discharge  of  the  costs  incurred  by  him  in  the  prosecution  of  the  fiat 
A  verdict  having  l^n  found  for  the  plaintiff,  damages  23^.  19f.  bd.,  with  letve 
to  the  defendant  to  move  to  enter  a  nonsuit — 

Bompcu,  Serjeant,  now  moved  accordingly.  He  contended  that  the  money 
arising  from  the  sale  of  the  bankrupt's  effects  after  an  act  of  bankruptcy,  being 
the  money  of  the  assignees,  it  was  not  competent  to  the  defendant  to  g^ve  uj 
assent  to  its  appropriation  other  than  in  due  course  of  law. 

TiNDAL,  0.  J.  That  the  moneys  first  received  under  the  fiat  must  be  appro- 
priated in  discharge  of  the  expenses  necessarily  incurred  by  the  petitioning  cre- 
ditor, is  not  disputed.  But  the  question  here  is,  whether  the  defendant  his 
not,  by  his  own  voluntary  act,  estopped  himself  from  taking  the  objection.  The 
sum  in  dispute,  it  appears,  was  with  his  assent,  appropriated  to  the  costs  of  pre- 
paring the  deed  of  assiniment.  This  assent  might  have  proceeded  from  a  ood- 
sciousness  on  his  part  that  he  was  personally  responsible  for  those  costs. 

The  rest  of  the  Court  concurring —  Rule  refosed. 


ATKINSON  and  Another,  Assignees  of  POTTER,  a  Bankrupt,  v.  BRIN- 
DALL.—p.  ^^^ 


In  order  to  conBtitnte  a  fraodolent  preference,  so  aa  to  avoid  a  payment  made  bja  tndcr. 
it  must  be  a  voluntary  preference  and  made  in  actual  contemplaton  of  batUitpUf:  it 
is  not  enough  to  ahow  that  the  party  waa  in  anch  a  atateof  inaolvencj  and  embamsi- 
ment  aa  to  render  bankruptcy  a  jwvooMe  eyent. 


This  was  an  action  brought  by  the  plaintiffs  as  assignees  of  one  Potter,  a  bank- 
rupt, to  recover  the  amount  of  certain  cash  and  bills  alleged  to  have  beeo  paid 
by  the  bankrupt  to  the  defendant  by  way  of  fraudulent  preference.  The  caose 
was  tried  before  Williams,  J.,  at  the  last  Assises  at  Worcester.  Potter  and 
Walford  were  carpet  manufacturers  at  Kidderminster.  Their  circumataDca 
becoming  embarassed,  Walford,  in  the  beginning  of  1834,  left  this  oountiy  and 
went  to  America.  On  the  14th  February  in  that  year,  a  fiat  in  bankruptcT  . 
was  taken  out  against  Potter,  but  was  subsequently  abandoned.  On  the  15tk 
March,  1834,  Potter  executed  an  assignment  of  all  his  effects  for  the  benefit  of 
his  creditors,  under  which  they  stipulated  to  receive  12a.  in  the  pound  in  satis- 
faction of  the  debts  due  to  them  respectivelv.  Between  the  date  of  this  as- 
signment and  the  15th  January,  1885,  the  defendant  lent  money  to  Potter  st 
various  times,  amounting  in  the  whole  to  205/.  Towards  the  close  of  the  jeir 
1834,  Potter  became  further  embarrassed.  On  the  15th  January,  1835,  he, 
having  dishonoured  two  bills  on  the  13th,  and  without  any  pressure  or  solicit 
tion  on  the  part  of  the  defendant,  sent  him  121/.  3a.  in  cash,  and  two  bills,  tiie 
one  for  56/.  9a.,  the  other  for  271  8a.  Bd. :  and  on  the  28th  of  the  same  moath 
a  second  fiat  issued  against  him,  under  which  he  was  duly  declared  a  baDknipt 
Upon  this  state  of  tacts,  the  learned  judge  left  it  to  the  jury  to  say  whether 
Potter  contemplated  bankruptcy  at  the  time  he  made  the  payment  in  questioa 
to  the  defendant :  telling  them  that  a  contemplation  of  insolvency  was  not  sof- 
fioient  to  invalidate  the  payment.     The  jury  found  for  the  defendant 

Ludlow  Serjeant,  now  moved  for  a  new  trial,  on  the  ground  of  misdireetMO- 
He  submitted,  that,  from  the  desperate  circumstances  in  which  Potter  appeared 
to  have  been  for  more  than  a  year,  and  the  fact  of  the  payment  in  qaestioB 
having  been  made  voluntarily  and  after  the  dishonour  of  two  bills  only  two  diji 
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before^  and  the  fiat  following  so  speedily;  he  mnst  have  contemplated  bank- 
ruptcy to  be  extremely  probable,  if  not  inevitable ;  which  was  sufficient  to 
render  the  payment  a  fraudulent  preference.  And  he  relied  on  the  case  of  Po- 
land V.  Glyn,  2  D.  R.  810,  4  Bing.  22, 12  MoorO;  109  n.,  where  it  was  held, 
that,  if  a  person  in  trade  pay  a  sum  of  money  to  one  of  his  creditors,  and  his 
affairs  are  in  such  a  state  that  he  may  reasonably  anticipate  Imnkruptcy  at  the 
time  he  makes  such  payment,  it  is  mudulent :  and  Bayley,  J.,  says :  "  I  take 
the  general  rule  of  law  upon  this  subject  to  be,  that  a  voluntary  payment  to 
one  creditor  under  circumstances  which  must  reasonably  lead  the  debtor  to  be- 
lieve bankruptcy  probable  (not  inevitaUej  for  I  do  not  think  it  necessaiy  the 
rule  sbonld  so  that  length),  is  a  fraud  upon  the  other  creditors,  within  the 
meaning  of  the  bankrupt  laws ;  and  that  money  so  paid  may  be  recovered  by 
the  assignees  when  a  bankruptcy  has  taken  place.'' 

TiNBAii,  C.  J.    It  seems  to  me  that  the  direction  of  the  learned  judge  in  this 
case  was  substantially  correct.     Down  to  the  time  of  his  actual  bankruptcy,  a 
trader  has  the  unrestrained  dominion  over  his  own  property.     The  only  excep- 
tion to  the  rule  is,  that,  if  he  disposes  of  any  part  of  it,  contemplating  bank- 
ruptcy at  the  time,  and  intending  to  prevent  the  ^^^  &nd  just  distribution 
provided  by  the  law,  he  thereby  commits  a  fraud.     The  mere  contemplation  of 
insolvency,  however,  does  not  necessarily  involve  a  contemplation  of  bankruptcy. 
This  matter  has  lately  undergone  the  consideration  of  the  Court  of  Kmg^s 
Bench  in  the  case  of  Morgan  v.  Brundrett,  5  B.  &  Ad.  296,  2  N.  &  M.  280, 
where  the  whole  Court  agree  that  the  question  for  the  jnir  is,  whether  bank- 
ruptcy and  not  mere  insolvencv  is  contemplated.    LittledaJe,  J.,  says :   <'  The 
late  cases  with  reference  to  the  question,  whether  a  payment  or  delivery  of 
goods  has  been  made  in  contemplation  of  bankruptcy,  have  sone  much  further 
than  they  ought."     Parke,  J.,  adds  ''  In  order  to  render  tne  deposit  void,  it 
was  incnmbent  on  the  plaintiff  to  show,  first,  that  it  was  made  in  contemplation 
of  bankruptcy,  and,  secondly,  that  it  was  voluntanr.    There  was  very  slight 
evidence  that  it  was  made  in  contemplation  of  bauKruptcy.    The  meaning  of 
those  words  I  take  to  be,  that  the  payment  or  delivery  must  be  with  intent  to 
defeat  the  general  distribution  of  effects  which  takes  place  under  a  commission 
of  bankrupt.    It  is  not  sufficient  that  it  should  be  made  (as  mav  be  inferred 
from  some  of  the  late  cases)  in  contemplation  of  insolvency.    These  cases  I 
think  have  gone  too  far."    And  Pfttteson,  J. — ^The  recent  cases  have  gone 
too  great  a  length.    They' seem  to  have  proceeded  on  the  principle,  that,  if  a 

a  be  insolvent  at  the  time  when  he  makes  a  payment  or  delivery,  and  after- 
I  become  bankrupt,  he  must  be  deemed  to  have  contemplated  bankruptcy 
at  the  time  when  he  made  such  payment :  but  I  think  that  is  not  correct;  for, 
a  man  may  be  insolvent,  but  yet  not  contemplate  bankruptcy."  In  the  present 
case  there  certainly  was  verv  little  evidence  before  the  jury :  but  I  am  not  pre- 
pared to  say  that  I  am  so  mr  dissatisfied  with  the  verdict  as  to  feel  inclined  to 
interfere  in  a  question  that  is  peculiarly  and  almost  exclusively  within  their 
proper  province. 

Pabk,  J.  I  think  the  case  of  Morgan  v,  Brundett  puts  this  question  upon 
the  true  ground.  The  direction  of  the  learned  judge  was  in  conformity  with 
that  authority,  and  in  my  opinion  perfectly  correct. 

Oaselkb,  J.,  concurred. 

BosANQUBT,  J.  I  also  am  of  opinion  that  the  direction  in  this  case  was 
right.  The  principle  upon  which  voluntary  payments  to  favoured  creditors 
made  before  the  commission  of  an  act  of  bankruptcy  are  avoided,  is,  that  such 
payments  are  a  fraud  upon  the  bankrupt  laws.  A  voluntary  payment  or  deli- 
very can  only  be  a  fraud  upon  the  bankrupt  laws,  where  the  party  making  it 
contemplates  at  the  time  the  issuing  of  the  fiat  against  him. 

Bale  refused. 
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Upon  aa  issue  directed  to  try  whether  one  P.  had  eommiUed  an  act  of  bankruptcy  on  s 
giren  day,  it  i^peared  that,  on  the  preceding  day,  he  sent  a  letter  from  his  dweUiag- 
house  at  Greenwich,  to  his  plaoe  of  business,  addressed  to  bis  son,  sUtiog  that  he  iraa 
unajble  to  meet  his  engagements,  and  desiring  that  he  might  be  denied  to  any  creditcir 
who  might  call ;  that  immediately  afler  dispatching  this  letter,  he  left  home,  sod  n- 
mained  absent  daring  the  whole  of  that  and  the  following  day.  A  witness  prored  that 
P.  called  on  the  day  in  qoestion  at  her  brother*s  house  in  London ;  that  he  expressed 
%)  hor  an  apprehension  of  being  sent  to  the  Fleet,  and  stated  that  he  was  in  no  hony 
to  get  home,  and  would  not  go  Tecy  early,  as  he  had  creditors  who  would  bj  hoid  of 
him ;  and  that  he  did  not  leave  till  aOer  dark.  The  jury  were  toH,  that,  if  they  beUeTid 
the  statements  made  by  the  witness,  P.  on  that  occasion  committed  an  act  of  bankruptcy: 
they  said  they  did  belieye  the  witness,  but  they  did  not  think  P.  spoke  with  bona  fides: 
•^HeM,  that  P.  had  comuHtted  an  act  of  bankruptcy :  and  that  evidence  of  bis  condoet 
and  convecsations  on  the  day  anbseqnent  to  the  date  mentioned  in  the  isne,  wu  sot 
admissible  to  explain  his  oondnct  on.  4iat  day. 

Upon  ao  issue  to  ti^y  wbetbar  or  not  one  C  Pearson  had  oemimtted  v^ui 
of  bankmpto;,  on  tbA  18tk  Jium^  1835,  belbre  fiTe  o'olook  ia  the  aaemooa,  the 
followixkg  faota  appeared  in  evidenoe  before  Park,  J.,  alb  the  hat  aaaaee  at Ciojdon. 

PearaoD  was  a  manufaotuari^g  diemist  residing  at  Gieenwieb.  Pnor  to  the 
day  in  question  lie  waa  in  embarrassed  oironmstanoea;  tmo  of  bis  aooeptaoees, 
one  for  1502.,  and  anotber  for  S&OL,  being  then  oveidae  aad  disbonooitd. 
Tbree  acts  of  bankruptcy  were  set  up;  first,  a  beginning  to  kee|>  boose;  se- 
oondly,  an  absenting  for  the  purpose  of  delaying  oreditors;  tbirdlyi,  the  firaudo- 
lent  disposal  of  goods.  As  to  tbe  latter,  there  was  no  evidanee.  As  to  the 
keeping  nouse,  the  only  evidenoe  consisted  of  a  letter  written  by  Pearson  to  iiifl 
son,  and  sent  by  him  from  hia  dwelling  house  to  the  manulaetory  on  the  morniBg 
of  the  17th  June,  to  the  following  e&ct :  <' As  I  find  myself,  from  some  de- 
mands now  pressing  urgently  on  me,  unable  to  meet  my  engagements  with  m 
creditors,  I  request,  if  any  o!  them  call,  that  you  will  (feny  mo  to  themi  and 
inform  Mr.  C  (a  clerk)  to  tbe  same  effeof  His  intention  to  ke^  honse^  how- 
ever, waa  not  carried  into  effect;  for  he  immediately  left  home.  Upon  this 
there  was  no  finding ;  but  the  letter  was  used  a«  evidenoe  Ui  support  of  the 
second  act  of  bankruptcy,  vis^an  absenting  for  the  purpose  <tf  delaying  oeditois. 
Pearson  did  not  return  home  on  the  17th  until  12  o'clock  at  ni|^t.  Oa  the 
18th,  he  again  IdCt  home  at  an  eariy  hour  in  the  monung,  and  did  not  retuB 
until  evening.  To  account  for  these  absences,  it  was  proved,  that,  on  the  17tb, 
Pearson  attended  the  hearing  of  a  cause  in  Chancery  to  which  be  was  a  party; 
that  he  was  one  of  the  directors  of  the  Steam  Navigation  Oompaay ;  ani  that 
the  18th  was  a  day  on  which  one  of  the  weekly  meetings,  of  the  <tiraetoi8  vts 
bald;  though  it  did  not  appear  that  he  had  actually  attended  that  meetiig.  A 
witness  named  Marsh  proved,  that,  on  the  18th,  between  four  and  five  o'eloek, 
Pearson  called  at  the  house  of  her  brother,  in  Calthorpe  Street,  and  stated  that 
he  wished  to  know  whether  he  was  personally  acquainted  with  the  warden  of  the 
Fleet  Prison,  to  which  place  he  was  afhud  he  should  be  sent ;  that,  upoe  her 
sayinff  she  would  hasten  tea,  he  observed  that  she  n/eed  net  troubk  henelf,  for 
that  he  was  in  no  hurry  to  get  home,  that  he  had  creditors  who  would  hty  hold 
of  him,  and  that  he  wished  to  get  home  if  he  could  with  safety,  but  would  not 
go  very  early ;  and.  that  he  left  Calthorpe  Street  afttf  dark.  Pearson'B  dak 
was  also  called,  and  it  was  proposed  to  question  him  aa  to  what  was  said  or  done 
by  Pearson  on  the  19tii.  The  learned  judge,  however,  refused  to  reoeive  his 
examination,  observing  that  it  would  not  be  evidence  in  support  of  the  issoe. 
The  jury  having  retired  for  some  time,  returned  into  Court  and  asked  the  jud^e 
two  questions^  one  of  which  was,  whether  the  conduct  of  Pearson  in  stayiog  m 
Calthorpe  Street  amounted  to  an  act  of  bankruptcy.  The  learned  jadge  told 
them,  that,  if  they  believed  the  statement  made  by  Miss  Marsh,  Pearson  did  o& 
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t^at  oeoasion  eomtnit  an  act  of  bankniptcj.  The  jniy  said  ihej  did  belieye 
Miss  Marsb;  bat  they  tHd  not  think  Pearson  spoke  on  that*ooeadion  witii  bona 
fides.     A  verdict  haying  been  retnmed  for  the  plaintiff — 

S.  B.  Harruon  now  moved  for  a  new  trial,  on  the  ffronnds  that  the  verdict 
was  against  the  evidence,'  and  that  the  testimony  of  the  clerk  had  been  impro- 
perly rejeoted.     The  act  of  absenting  is  in  itself  equivocal,  and  susceptible  of 
explanation.     Taking  the  evidence  of  Miss  Marsh  with  the  observation  of  the 
jury  thereon  as  to  tiie  absence  of  bona  fides  in  the  oommtinication  made 
to  her  by  Pearson,  there  is  nothing  to  warrant  the  inference  that  he  on  that 
occasion  absented  himself  from  his  home  and  business  with  intent  to  defeat 
or  delay  his  creditors.    Then,  as  the  absenting  is  an  equivocal  act,  and  the 
motive  of  the  party  must  be  shown,  his  subsequent  conduct  is  surely  evidence 
to  explain  such  act.     That  which  the  supposed  bankrunt  did  on  the  19th 
June,  being  a  part  of  the  same  course  of  acting,  ought  to  nave  been  submitted 
to  the  jury.    In  Rawson  v.  Haigh,  2  Binff.  99,  9  Moore,  217, 1  C.  &  P.  77,  a 
letter  written  by  a  bankrupt  shortly  after  his  absenting  hitnself  from  his  home, 
was  held  to  be  admissible  to  show  his  motive  in  going.  And  in  Ridley  v.  Gyde, 
9  Btng.  349, 2  M.  &  Bcott,  448,  a  trader,  being  premd  for  payment  of  a  debt 
hy  the  attorney  of  a  creator,  |)roml8ed  to  give  him  a  security  on  the  following 
^ly ;  instead  of  which  he  left  his  place  of  residence,  and  inunediately  afterwards 
gave  secorities  to  another  creditor,  a  relation.     On  his  return  liome,  at  the 
expiration  of  nearly  a  month,  the  attorney  of  the  former  Creditor,  in  the  course 
of  conversation,  asked  him  what  security  he  had  mven  his  relation ;  to  which 
he  replied,  ''he  did  not  know:"  it  was  held  that  the  declarations  of  the  debtor 
in  that  conversation  were  admissible  in  evidence  to  support  an  alleged  act  of 
bankraptcy  in  giving  securities  to  his  relation  by  way  of  fraudulent  preference, 
and  to  show  the  conduct  of  the  party  giving  them ;  although  it  was  objected 
that  the  oonrersation  took  place  in  the  absence  of  the  person  to  whom  the  secu- . 
rities  were  given,  and  at  too  great  a  distance  of  time  (a  month)  from  the  com- 
pletaoB  (rf  the  transaction. 

TiNDAL,  C.  J.    It  appears  to  me  that  the  question  in  this  case  was  properly 

left  to  the  jury,  and  that  the  conclusion  they  have  drawn  from  the  evidence 

laid  before  them  was  the  correct  one.    The  act  of  bankruptcy  was  completed 

bv  the  absenting  of  the  party  on  the  I8th  June.    It  is  said  that  the  act  of 

absenting  is  in  itself  ambiguous,  and  may  be  innocent.    It  certainly  is  so. 

But,  let  us  look  at  all  the  circumstances.    On  the  morning  of  the  17th,rearson 

sends  a  letter  to  his  son  at  the  manufkctory,  telling  him  that  he  finds  himself 

unable  to  meet  his  engagements  with  his  erediton,  and  requesting  that  he  may 

b3  denied  if  any  of  them  call.    This  looks  verv  like  a  beginning  to  keep  house : 

bat  it  seems  that  after  he  had  dispatched  this  letter,  he  thoueht  better  of  it, 

and  ran  away.    Then  we  find  him  absent  fW>m  his  home  and  place  of  business 

daring  the  whole  of  that  and  the  next  day;  and  this  absence  almost  entirely 

unaccounted  for :  there  was  no  proof  that  he  attended  the  board  of  directors  of 

the  Steam  Navigation  Company.    If  the  case  had  rested  there,  I  should  have 

thought  that  there  was  abundant  evidence  for  the  jury.    But)  in  addition  to 

this,  we  have  the  testimony  of  Miss  Marsh  as  to  the  conversation  that  took 

place  at  her  brother's  house,  clearly  explaining  the  bankrupt's  motive  for 

delaying  his  return  to  Greenwich.    The  jury  said  they  «ive  credit  to  the 

witness,  but  added  that  they  did  not  think  the  bankrupt  spoke  with  bona  fides. 

But  he  is  not  the  less  a  bankrupt  because  he  told  a  fidsekood  to  Miss  Marsh : 

and  we  are  not  on  that  account  to  overlook  all  the  rest  of  the  evidence.    1  am 

clearly  of  opinion  that  the  verdict  is  correct.    I  also  think  the  learned  jud^e 

?roperlv  rejected  the  evidence  tendered  as  to  the  conduct  of  Pearson  on  the 
9tk  June :  that  was  expressly  excluded  by  the  terms  of  the  issue.  In  the 
cases  cited,  the  letters  and  declaraiions  were  properly  admitted  to  shew  the 
motive  of  the  bankrupt's  absence ;  the  act  of  bankruptcy  being  in  course  of 
oommission,  they  fi)rmed  part  of  the  transaction. 
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Paek.  I  am  of  the  same  opinion.  There  was  a  clear  act  of  bankniptcj 
completed  on  the  18th.  From  the  whole  ooorse  of  the  eyidenoe  it  appeared 
that  the  party's  absence  was  occasioned  by  the  fear  of  arrest;  and^  being abeent) 
his  retnrn  was  for  the  same  reason  delayed  until  an  hour  when  he  could  retim 
in  safety.  An  act  of  bankruptcy  being  once  committdd,  it  could  not  be  purged 
by  any  thing  that  took  place  afterwards. 

Gassleb,  J.y  concurred. 

BosANQUET,  J.  I  am  also  of  opinion  that  the  yerdiot  was  right.  There 
was  a  clear  act  of  bankruptcy  committed  by  Pearson  by  absenting  himself  on 
the  17th,  and  remaining  away  during  the  whole  of  that  and  the  next  day.  The 
19th  is  expressly  excluded  by  the  terms  of  the  issue.  The  act  of  bankruptcy 
being  complete  on  the  ISthj  the  issue  was  satisfied.  Bule  refused. 

DUMSDAY,  Demandant,  HUGHES,  Tenant.— p.  377. 

The  tenant  in  a  writ  of  riffht,  not  being  able  to  discoTer  who  the  demandant  was,  ob- 
tained a  Judge's  order  directing  the  demandant's  attorney  to  deliT«r  to  the  tenants 
attorney  within  four  dajrs,  the  true  name  and  address  of  his  client  The  Court  refiued 
to  allow  the  tenant  to  sign  judgment  of  nonpros  for  disobedience  of  this  order. 

SemblCi  that  the  proper  course  would  be  to  make  the  order  a  rule  of  court,  and  apply  for 
an  attachment  against  the  attorney. 

This  was  a  writ  of  right.  The  count  had  been  delivered,  and  the  teiuuit 
had  obtained  a  rule  for  a  view.  The  tenant  being  unaUe  to  discoTcr  who  tiie 
demandant  was^  in  June  last  obtained  a  Judge's  order  for  the  disclosure  of  his 
place  of  abode.  That  order  not  having  been  complied  with^  an  application  was 
in  the  beginning  of  October  made  to  the  Lord  Chief  Justice,  and  on  the  13th, 
his  lordship  made  an  order  upon  the  demandant's  attorney  to  deliver  to  the 
tenant's  attorney  within  four  days  the  true  name  and  address  of  his  dieut 
No  notice  having  been  taken  of  this  order — 

WildCf  Serjeant,  moved  for  leave  to  sign  judgment  of  nonpros.  He  submitted 
that  the  Court,  having  the  general  power  to  interpose  to  prevent  the  abuse  of 
its  process,  and  having  a  right  to  be  informed  who  the  suitors  are,  were  under 
the  circumstances  warranted  in  granting  relief  to  the  tenant  in  the  form  prayed ; 
which,  if  any  real  demandant  did  exist,  could  not  operate  to  his  prejudice. 

TiNDAL,  C.  J.  The  proceedings  being  regular,  I  do  not  see  how  we  can 
accede  to  this  application.  It  is  not  like  the  case  of  a  common  motion  for 
judgment  as  in  case  of  a  nonsuit :  the  nonpros  would  be  a  final  bar  to  the 
demandant's  claim. 

The  rest  of  the  court  concurring-*  Bule  refused.(a) 

(a)  WUde^  Seijeant,  afterwards  suggested  that  the  proper  course  probably  would  be,  to 
make  the  judge's  order  a  rule  of  court,  and  then  more  for  an  attachment  against  the 
attorney.    To  this  the  court  assented. 

In  a  writ  of  right  the  judgment,  whether  upon  default,  demurrer,  confession,  or  rerdict. 
is  final,  because  the  thing  demanded  is  certain.  The  judgment  for  the  demandant  is,  tbit 
he  recover  against  the  tenant  his  seisin  of  the  tenements  with  the  appurtenances,  to  hold 
to  him  and  his  heirs,  quit  of  the  tenant  and  his  heirs  for  ever — Tyssen  v,  Clarke,  3  Wills. 
563 ;  for  the  tenant,  that  the  demandant  take  nothing  by  his  writ,  but  be  in  mercy  for  his 
false  claim,  and  that  the  tenant  go  thereof  without  day ;  and  also  that  the  tenant  hold 
the  tenements  with  the  appurtenances  to  him  and  his  heirs,  quit  of  the  demandant  and  his 
heirs— Co.  Litt.  295,  b. 

In  some  cases  the  judgment  in  a  writ  of  right  will  be  a  final  bar  to  the  party  against 
whom  it  is  given,  so  as  to  preclude  him  from  recovering  the  lands  in  another  writ  of  right, 
or  in  any  other  action.  On  this  account,  such  judgment  is  called  a  final  judgment  The 
role  laid  down  by  Fitaherbert,  /.,  is,  that  judgment  final  shall  not  be  given  in  a  writ  of 
right,  but  after  the  mise  joined — 26  H.  8,  8.  However,  if  the  mise  be  joined  upon  the 
mere  right,  although  the  verdict  of  the  grand  assize  be  g^ven  upon  another  point,  yet  tht 
judgment  shall  be  final,  as  it  shall  also  be  if  the  tenant,  after  the  mise  joined,  make  default, 
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i  DOE  d.  POTTER  t;.  ROE.— p.  878. 


Service  of  a  dtclaration  in  ejectment  upon  the  wife  of  the  Bon  of  the  tenant  in  posses- 
sion on  the  iremises,  who  At  the  time  of  such  service  informed  the  party  who  made 
the  service  thu  the  tenant  was  in  America,  and  that  her  husband  (the  son)  was  trans- 
acting the  busness  of  the  house : — ^Held,  sufficient  for  a  rule  nisi. 

Mb.  Serjeant  Wilde  moved  for  judgment  against  the  oasoal  ejector,  upon  an 
affidavit  which  stated  that  the  deponent  called  at  the  premises,  a  publio  house 
at  Mitcham,  in  Surrey,  for  the  purpose  of  serving  William  I^ach,  the  tenant 
in  possession,  with  a  copy  of  the  declaration,  when  the  deponent  was  informed 
by  Mary  Leadi,  the  wife  of  Henry  Leach,  the  son  of  the  said  William  Leach, 
that  the  said  Yilliam  Leach  was  then  in  America,  and  that  her  husband,  the 
said  Henry  Lach,  was  transacting  the  business  of  the  said  publio  house;  where- 
upon the  depoient  delivered  a  copy  of  the  declaration  and  notice  to  and  left  the 
same  with  the  said  Mary  Leach,  on  the  premises,  and  explained  to  her  the 
intent  and  mening  of  such  service.    He  cited  Impey's  Practice,  6th  ed.  591. 
Penn  v.  Denxi,^ames,  192. 

TiXDAi*,  C.  J.  The  fact  of  the  tenant  beinff  in  America,  and  that  his  son 
carried  on  his  bui^ess  and  represented  him  in  his  absence,  resting  solely  upon 
the  information  gisn  to  the  deponent  by  the  son's  wife,  we  can  only  grant  a 
rule  nisip  which  ma^be  served  upon  the  son  upon  the  premises. 

Bule  nisi  acoordingly.(a) 


JOl^STON  V.  KENNEDY.— p.  410. 

Where  a  defendant  is  held  ti^i^^  q^  detained  by  virtue  of  a  judge's  order,  he  is  not  bound 
to  apply  either  to  the  samsr  to  another  judge  at  chambers,  to  rescind  the  order  or  to 
discharge  him  from  custod^Q  ^he  ground  of  defects  in  the  affidayit  of  debt ;  the  ap- 
plication is  properly  delayKkm  ^jj^  co^^  is  sitting. 

HuBLSTONE,  on  a  former  v^  obtained  a  rule  nisi  to  set  aside  an  order  made 
by  Patteson  J.,  on  the  22d  Oi^j^,  j^g^^  for  holding  the  defendant  to  bail,  and 
that  the  defendant  might  be  Sparged  out  of  custody  as  to  this  action,  on 
entering  a  common  appearance, ,  ^^^  ground  that  the  affidavit  of  debt  was 
defective. 

Budnf  showed  cause.  It  aPPf^  that,  on  the  80th  October,  the  day  on 
which  Uie  time  for  putting  P,"*^3)ired,  a  summons  was  taken  out,  return- 
able the  next  day,  for  the  disohargef  ^^  defendant  on  the  ground  that  the 
date  of  the  order  was  not  indors^  (^^  1,^^  ^f  ^l,g  ^^  ^f  detwner,  as  re- 
quired by  the  2  Will.  4,  o.  89,  s.  8,  JT^  jjos.  4  and  5.  Williams,  J.,  before 
whom  the  summons  came  on  for  n©"^- declined  to  interfere,  on  the  ground 
that  the  appUcation  was  a  day  too  ^^jieg  v.  Green,  8  DowL  489.  The 
objections  to  the  affidavit  not  haying  IT  mentioned  when  the  parties  were 
before  Williams,  J.,  at  chambers,  it  was  o,^^^^  ^j^^^.  -^  ^^  ^^^  too  late  to 
take  advantage  of  them.    The  amd^w^^mitted  to  be  irregular. 

Hurhtane,  in  support  of  his  rule,  8abmittj.j^^^.^  ^  ^^^^  ^^^  ^^  ^^^^ 

or  confess  the  action ;  or  If  the  de^ndant  be  nonsn  ^^.^^  296,  b.  f  Heme  •.Lilbum, 
1  Bulst.  161 ;  admitted  in  Ohetman  t;.  f  ^^K^  ^^^  but  see  Penryn's  case,  Ti  Reg. 
86.  p.  When  a  petit  cape  must  issue  before  juagv  ^^^  ^  BxiiBie.  161 ;  Boscoe  on 
Real  Actions,  282.  ,         .   ,         .  ^ 

The  tenant  In  •  writ  of  right  may  ^'l  J°^°*  t  <»•«  of  •  "om"**.  *»»*  ««"<" 
hare  costB— Newman  v.  Goodman,  2  W.  Blac.  iwfa,  i.  ^,„^  ,  Pienon,  1  Bo».  * 

^%)nt  rule  wa«  afterward,  made  abiolute,  no  cum  ..  ^^ 
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tions  before  Williams,  J.,  would  haye  been  yirtually  asking  him  to  resoind  tbe 
order  of  Patteson,  J.,  which  woald  have  been  eqoaUj  indecorous  ant  contruy 
to  the  usual  course  of  practice  at  chambers. 

TiNDAL,  C.  J.  I  think  the  defendant  has  pursued  the  proper  coune.  It 
would  have  been  appealing  to  one  judse  against  the  decision  of  ancther,  to  hate 
asked  Mr.  Justice  Williams  to  entertain  objections  to  an  afELdart  upon  whi^h 
Mr.  Justice  Patteson  had  granted  an  order. 

Pa&K;  J.  It  is  not  proper  to  a^k  one  jud^  to  interfere  wih  the  order  of 
another,  unless  at  his  express  desire.  Whenever  such  an  appioation  is  made 
to  me,  I  invariably  send  the  parties  to  the  court.  If  it  be  n«ar  the  term;  I 
adopt  the  same  course  even  if  the  order  is  my  own. 

The  rest  of  the  Court  concurring —  Bu)  absdntei 


BALLS  V.  STAFPOBD.— p.  426. 

There  cannot  be  a  partial  appropriation  to  a  plea  either  of  tender  or  of  pO>eat)  of  oonflj 
paid  into  Conrt  in  lien  of  bail. 

Batlet  moved  for  leave  to  plead  (amongst  others)  a  plepof  payment  into 
court  of  the  sum  of  81^.  14f.,  the  plaintiff  to  be  at  Ubert  ^  appropriate  to 
that  plea  the  sum  of  81^.  14f.  out  of  a  sum  of  220^.  alread  P^<1  mto  court  in 
this  action.  The  affidavit  upon  which  the  motion  was  foi<<l^  stated  that  the 
defendant  was  arrested  under  and  by  virtue  of  a  writ  of  cv^  issued  out  of  this 
court  on  the  28th  August  last,  indorsed  for  bul  for  the  fi^  of  200^.,  and  that 
the  said  sum  of  200;.  together  with  20/.  for  costs,  was  o^r  &l>out  the  23d  Sep- 
tember last  paid  into  court  instead  of  putting  in  and  effecting  bai]^  pursuant 
to  the  statute  7  &  8  Geo.  4,  c.  71,  s.  2 ;  and  that  the  sa' sum  of  220/.  remained 
in  court  in  the  cause. 

The  Court,  referring  to  Stultz  v.  Heneage,  4  Mo^  ^  Scott,  472,  where  it 
was  held  that  the  court  cannot  allow  part  of  «  su?P^<l  ui^  oourt  in  lien  of 
special  bail  to  be  appropriated  to  the  purposes  of,  P^®*  of  tender,  the  third 
section  of  the  7  &  8  Geo.  4,  c.  71,  exprossly  I^IH  ^^  ^®  onlv  mode  in 
which  money  so  deposited  can  durins  tbe  progre^^  ^'^^  ^^^^e  be  released,  vii. 
by  putting  in  and  perfectiug  special  bail— for  ^  wmom  there  given,  refused 
the  rule.  Bule  refused. 


CORRT  V.  WHAP*^— P-  *88- 
SAME  v^ME, 

Where  a  rule  is  obtained  in  two  canses,  tl^^*^*?  "?**  ^«  intituled  in  both  of  thei^ 
though  the  plaintiff  and?**^*"*  ^^  ^«  •*"»«  ^n  both. 

A  RiTLB  having  been  obtuned  |^®*®  ^^  causes,  upon  affidavits  intituled 
in  one  of  them  only— ^  ^ 

Arnold  objected  to  their  beinfl^  1  v  «« 

Per  Cumam.  The  affidavitT*? .  ?*  '«-«^oro-  The^  are  not  affidavits 
made  upon  the  subject-matte/ ^^^'^  we  are  to  adjudicate:  consequeotly 


perjury  could  not  be  assigned  ^vS!     aji    •. 

^^    ^  ^     /     The  affidavit*  were  aecordJAgly 


re-ewom. 
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LEMON  V.  LEMON.— p.  606. 

A   diBtringas  to  compel  appeanmee  cannot  imue  after  the  ezpiration  of  the  writ  of 

fummons. 

F.  B.  Leb  moved  for  a  duitriiigaa  io  oompel  the  iqipearanoe  of  the  def(nid- 
ant  in  this  case.  It  uppeared  from  the  affidavit  that  the  writ  of  miinmonB 
isaued  on  the  29th  January  hiet^  and  ooaaeqnentlj  had  expired  on  the  29th 
May,  and  had  not  been  oontinned. 

TiNi>AL,  G.  J.  By  the  10th  Beotion  of  the  2  Will.  4,  e.  B9,  it  ii  enadei 
'<  that  no  writ  issued  by  authority  of  that  act  shall  be  in  force  for  more  than 
four  calendar  months  from  the  day  of  the  date  thereof  inclndiDg  the  day  of 
snoh  date ;  bat  every  writ  of  sammoiis  and  capias  may  be  eontinaed  by  alias 
and  plnrieS)  as  the  ease  may  require,  if  any  defendant  weiein  named  may  not 
have  been  arrested  tjiereon  or  served  therewith.'^  There  having  been  no  actual 
servioe  of  the  writ  within  the  fonr  months,  it  appears  to  me  that  an  application  to 
the  oonrt  after  the  expiration  of  that  period  for  a  distiingas  to  oompel  appear- 
anoe  to  ^e  writ  which  hue  oome  to  its  mrtoral  end,  is  too  late.  The  writ  of  sum- 
mons having  been  allowed  to  becwne  extinet,  it  cannot  be  made  the  foundation 
•  of  any  aubseqifent  proceeding.  If  the  distringas  eonld  issue  after  the  Imir 
months  have  elapsed,  the  writ  of  summons  not  naving  been  continued  as  pro* 
vided  for  bv  that  aot,  I  see  no  jreason  why  it  might  not  equaUy  be  sued  out  at 
anyperiod however  remote, 

Tne  rest  of  the  court  oonourrinj^  Bule  refused. 


CLAUK  and  Another^  Assignees  of  SCBIVENEB;  a  Bankrupt,  v.  OIL- 

BEBT.— p.  620. 

The  defendant  having  In  hb  possession  a  lease  belonging  to  one  S.,  which  had  been 
deposited  with  him  as  a  secnritj  for  moneys  advanced  by  him  to  8.,  and  npon  which 
he  clfumed  a  lien  for  costs  as  against  S.  and  also  as  against  the  assignee  appointed 
under  a  commission  of  bankrnptcy  issued  against  S.  in  1830,  cononired  with  the 
jftssignee  in  the  sale  of  the  lease^  and  received  from  him  in  satis&otion  of  his  demand, 
the  ampnnt  of  the  purchase-money,  and  also  received  with  the  assent  of  the  assignee, 
certain  snms  due  for  rent  of  the  premises,  kt»  The  sale  took  place  after  the  defendant, 
as  solicitor  to  the  assignee,  had  notice  that  a  pe^tion  to  supersede  the  commission,  on 
the  ground  of  the  insaillciencj  of  the  petitioning  creditor's  debt,  was  pending.  In 
Jannaiy,  1832,  the  commission  against  8.  was  superseded,  and  in  March  a  second  fiat 
issued  against  him: — ^Held,  that  the  assignees  under  the  last  mentioned  fiat  wero 
entitled  to  recover  from  the  defendant  the  several  sums  so  recaivedbv  him  from  or  with 
the  assent  or  under  the  authority  of  the  assignee  under  the  superseded  commission. 

A8ST7BIP8IT  for  mouoy  alleged  to  have  been  received  by  the  defendant  to  the 
use  of  Scrivener  before  his  bankruptcy,  and  to  the  use  of  the  plaintifib  as  his 
assignees  since  the  bankruptcy.  At  the  trial  a  general  verdict  was  found  for 
the  plaintifb  for  882i^.  2s.,  subject  to  the  opinion  of  the  oourt  upon  the  foUow- 
bg  case:— 

By  indenture  of  lease  bearing  date  the  17th  November,  1828,  certain  pre- 
mises in  BatolifiTe  Highway,  in  the  county  of  Middlesex,  were  demised  by 
Abraham  Oale  and  Thomas  Oale  to  Scrivener,  the  bankrupt,  for  the  tem  of 
eighty-one  years,  at  the  rent  of  100^.  At  the  time  of  issuine  the  commission 
against  Scrivener,  the  bankrupt,  he  was  indebted  to  the  defencbnt,  an  attorney, 
in  2d4Z.  or  thereabouts,  for  moneys  advanced  to  him  by  the  defendant,  and  ror 
professional  business  done  \  and  the  defendant  had  possession  of  the  lease  as 
Scrivener's  attorney.  Whilst  the  defendant  was  in  possession  of  the  lease,  vii. 
on  the  5th  December^  1829,  Scrivener^  by  indenture  bearing  date  on  that  day. 
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mortgaged  by  waj  of  demise  part  of  the  said  premiBee  to  his  father  Abnhsm 
Scrivener^  to  secure  600/.  and  interest.  On  the  BOth  December,  1829,  aoom- 
misdon  of  bankrupt  issaed  against  the  mortgagor,  the  said  Scrivener  npon  the 
petition  of  one  William  Stevens,  who  was  afterwards  appointed  sole  aaaigDee  of 
the  estate  and  effects  of  the  bankrupt ;  and  an  assignment  thereof  was  mftde 
to  him  accordingly.  The  defendant  was  Stevens's  attorney,  both  as  petitioning 
creditor  and  assignee  under  that  commisnon;  which  commiflsion  was  after- 
wards superseded  as  hereinafter-mentioned.  On  the  26th  March  1830,  a  peti- 
tion to  the  Great'  Seal  was  presented  by  Augustus  White,  a  creditor  to  super- 
sede the  commission  of  banlmipt,  on  the  ground  of  the  insuffidency  of  the  peti- 
tioning creditors  debt;  upon  which  petition  the  defendant  appeared  as  solicitor  for 
the  petitioning  creditor  and  assignee,  W.  Stevens  :;and  alter  sometime  an  order 
was  made  upon  that  petition  to  supercede  the  commission.  After  notice  of  the 
petition,  and  whilst  the  same  was  pending,  Stevens,  as  assignee,  with  the  oonear- 
lence  of  the  defendant,  caused  the  interest  of  the  bankrupt  in  the  premises  com- 
prised in  the  said  lease,  subject  to  the  mortgage,  to  be  sold  by  aaotion;  and  one 
Oeorge  Pound  became  the  purchaser  at  the  price  of  360/.  At  the  time  of  the  pur- 
chase. Pound  paid  bv  way  of  deposit,  50/.  into  the  hands  of  the  auctioneer,  who, 
after  retaining  46/.  ot.for  the  expenses  of  the  sale,  paid  over  the  balance,  amount- 
ing to  3/.  14f.,  by  his  cheque  to  Stevens,  which  cheque  Stevens  immediately 
paid  to  the  defendant  on  account  of  his  costs  and  the  lien  which  he  claimed  on 
the  deeds. 

By  indenture  bearing  date  the  8th  June,  1830,  made  between  Stevens  n 
assignee  of  the  first  ^irt,  the  bankru]>t  of  the  sec<md  part,  and  the  said  6. 
Pound  of  thethird  part,  reciting  (inter  alia)  the  mortgage  to  Abraham  Scrivener, 
and  also  that,  in  consideration  thereof,  it  had  been  agroed  between  Stevens  and 
Pound,  that  Pound  should  take  the  premises  subject  thereto,  and  should  pay 
Stevens  350/.  and  no  more,  Stevens  and  the  bankrupt  assigned  the  lease  before 
mentioned,  and  the  premises  thereby  demised,  to  Pound  for  that  sum,  subject 
to  the  before-mentioned  mortgage,  and  also  subject  to  certain  underleases  which 
had  been  granted.  The  deed  of  assignment  to  Pound  was  prepared  by  his 
attorney,  and  wsb  approved  of  on  Stevens's  behalf  by  the  defendant,  and  exe- 
cuted in  his  office.  At  the  time  of  the  execution  of  the  said  indenture  of  assign- 
ment, viz.  June,  1830,  the  residue  of  the  consideration  money,  after  allowing 
the  50/.  paid  by  way  of  deposit  to  the  auctioneer,  bein^  300/.,  was  pud  by  the 
attorney  of  Pound  to  Stevens  the  assignee,  and  by  him  to  the  defendant,  by 
whom  it  was  received  generally,  the  defendant  having  a  claim  for  such  hen  as 
aforesaid,  and  Stevens  ^ing  indebted  to  him  for  costs. 

In  the  course  of  the  year  1830,  the  defendant,  by  the  authority  of  Stevens, 
as  assignee,  received  three  further  sums  of  money,  vis.  10/.,  a  debt  doe 
to  the  bankrupt  from  the  owner  of  a  house  adjoining  the  said  premises  of  the 
bankrupt  in  Ratcliff  Highway,  for  contribution  towards  the  expense  of  erectiDg 
a  party-wall  between  the  house  of  such  owner  and  the  said  premises  of  the 
bankrupt,  such  sum  of  10/.  bein^  the  share  of  the  expense  of  erecting  such 
party-wall  to  be  borne  by  the  said  owner,  according  to  an  agreement  to  that 
effect  made  between  such  owner  and  the  bankrupt  before  nis  bankraptcy; 
and  6/.  lOt.  and  11/.  18«.  for  rent  in  respect  of  the  demised  premises.  At  the 
time  of  the  receipt  by  the  defendant  of  the  said  sums  of  3/.  14f.,  300/.,  10/. 
6/.  lOf.,  and  11/.  18a.,  he  had  also  a  claim  against  Stevens  for  his  professional 
bill  for  business  in  suing  out  and  prosecuting  the  said  commission  of  bankrapt, 
which  claim,  together  with  the  said  sum  due  from  Scrivener  at  the  time  of  his 
bankruptcy,  considerably  exceeded  the  amount  of  the  sums  so  received.  The 
said  lease  remained  in  the  possession  of  the  defendant  after  the  execution  of  the 
mortgage,  and  from  thence  until  after  the  receipt  by  the  defendant  of  the  said 
sums  of  3/.  14f.,  300/.,  10/.,  6/.  lOt.,  and  11/.  18a. 

By  indenture  bearing  date  the  5th  August,  1831,  between  Abraham  SoHt^ 
ner,  the  bankrupt's  father  and  mortgagee,  of  the  one  part,  and  Pound  of  the 
other  part;  the  draft  of  which  indenture  was  settled  and  approved  of  by  the  de- 
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fendant  on  behalf  of  Foond — ^recitmg  the  said  lease;  mortgaffe;  and  assigiimeiit; 
and  also  reciting  that  the  bankrupt  had  built  upon  the  said  piece  or  parcel  of 
land  seyeral  messuages  or  tenement  and  dwelling-houses,  and  carcasses,  and  other 
erections  ;  that  the  said  Abraham  Scrivener  had  in  the  month  of  April,  1880, 
undertaken,  on  account  of  the  bankrupt,  to  pay  out  of  his  said  mortgage-monej 
unto  the  defendant  several  sums  of  money,  amounting  to  284/. ;  that  the  said 
Abraham  Scrivener  had,  on  the  8th  June,  1880,  become  liable  to  pay  out  of 
his  said  mortgage-money  unto  the  defendant,  on  account  of  the  bankrupt,  the 
further  sum  of  oOL ;  that,  for  the  purpose  of  paying  unto  the  said  Abraham 
Scrivener  his  said  mortgage-money  or  sum  of  600/.,  G.  Pound  had  then  lately 
offered  for  sale  by  public  auction  the  said  leasehold  premises  in  divers  lots,  but 
that  the  greater  part  thereof  had  been  bought  in  for  want  of  adequate  prices 
for  the  same;  that  Abraham  Scrivener  being  then  far  advanced  in  life,  and 
much  debilitated  in  his  constitution,  and  very  desirous  of  haviuff  his  mor^;age- 
money  paid,  and  of  adjusting  his  several  liabilities  on  account  of  the  bankrupt, 
and  of  satisfying  a  fuither  debt  due  from  the  Imnkrupt  to  the  defendant,  had 
applied  to  0.  Pound  to  pay  to  him  his  mortgage-money  or  sum  of  600/.,  but 
that  G.  Pound,  not  beiuff  provided  with  money  to  pay  Uie  same,  had  prevailed 
upon  the  defendant  to  release  the  said  A.  Scrivener  and  the  baxikrupt  from  all 
claims  and  demands  whatsoever,  and  to  take  his  securitv  for  the  due  perform* 
'   ance  of  all  such  liabilities  and  payments  as  aforesaid ;  that  such  arrangement 
had  been  approved  of  by  the  said  A.  Scrivener;  that  as  some  loss  miffht  be  sus- 
tained hy  0.  Pound  on  account  of  the  reduced  value  of  the  leasehold  premises, 
the  said  A.  Scrivener  had  consented  to  receive  the  further  sum  of  240/.  in  full 
and  complete  satisfaction  of  his  said  mortgage  debt  or  sum  of  600/. ;  that  G. 
Pound  had  secured,  to  the  satisfaction  of  the  defendant,  the  money  so  due  and 
owinff  to  him  from  A.  Scrivener  and  the  bankrupt;  that,  in  consequence  thereof 
the  defendant  had,  by  deed  poll  under  his  hand  and  seal,  bearing  even  date 
vnth  the  indenture  now  in  recital,  released  A.  Scrivener  from  all  ^abilities  in 
respect  of  the  bankrupt,  and  from  all  other  claims  and  demands  whatsoever; 
and  that  the  defendant  had,  in  like  manner  released  the  bankrupt  from  the  said 
debt. — ^It  was  witnessed  that,  in  pursuance  of  the  said  agreement,  and  for  the 
considerations  therein  mentioned,  and  in  consideration  of  the  sum  of  240/.  in 
hand  paid  by  Pound  to  A.  Scrivener  (and  which  A.  Scrivener  did  thereby 
admit  and  acknowledge  to  be  in  full  payment  and  satisfaction  of  his  said  mort- 
gage debt  or  sum  of  600/.,  and  thereof  and  from  the  same  did  by  the  said  in- 
aenture  forever  acquit,  release,  and  discharge  Pound,  his  executors,  adminis- 
trators, and  assicns,  and  every  of  them),  the  said  A.  Scrivener,  did  thereby 
grant,  bargain,  sell,  assign,  surrender,  and  yield  up  unto  Pound  the  premises 
comprised  in  the  indenture  of  mortgage,  and  also  the  indenture  of  lease  and 
mortgage,  and  all  other  deeds  and  documents  whatsoever,  of  or  relating  to  the 
mortgaged  premises^  to  have  and  to  hold  the  same  unto  Pound  for  all  the 
remainder  of  the  said  mortgage  term,  so  that  the  said  term  might  mer^e  and 
fall  into  the  reversionary  and  other  estates  and  term  of  Pound  in  the  said  pre- 
mises, and  form  part  thereof. 

The  deed  of  5th  August,  1811,  was  approved  of  by  the  defendant  on  behalf 
of  Pound,  and  was  executed  in  the  defendant's  office,  and  in  his  presence.  On 
the  16th  Januaiy,  1832,  the  commission  of  bankrupt  was  superseded,  in  pur- 
suance of  an  order  made  by  the  Vice-Chancellor,  upon  the  petition  of  the  said 
Augustus  White.  On  the  14th  March,  1832,  a  fiat  in  bankruptcy  was  awarded 
against  Scrivener,  upon  the  petition  of  T.  F.  Sibley,  under  which  he  was  duly 
declared  a  bankrupt  upon  an  act  of  bankruptcy  committed  on  the  2l8t  Decem- 
ber, 1829.  The  pkintiffs  were  afterwards  duly  appointed  assignees  under  such 
£lat,  and  the  estate  and  effects  of  the  bankrupt  became  and  were  thereby  vested 
in  the  plaintiffs  pursuant  to  the  statutes  of  bankruptcy.  At  the  trial  the  plain- 
ti&  put  in  evidence  the  following  documents,  vis.  the  first  commission,  bearing 
date  the  80th  December;  1829;  the  petition  to  supersede  the  same,  dated  26th 
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Maroh,  1680;  Ae  sapenedeas  dated  the  16th  Jantiaiy,  1B82;  ihe  fiat  dated 
14th  Mwoh;  1882,  aad  inroUed  the  6th  March,  1888 ;  Ihe  appcnntment  of  tk 
plaintiff  Clark  eb  official  assigiiee,  dated  the  24th  March,  1882 ;  and  the  sd- 
pointment  of  the  pluntiff  White  as  assiffnee,  dated  the  10th  April,  183z. 
Sterens  was  called,  who  stated  (among  other  thinss)  that  he  was  indebted  to 
the  defendant  between  800Z.  and  400^.  in  respect  of  the  first  commission  snd 
subsequent  proceedings :  that  the  bankrupt,  prior  to  his  bankruptcy,  told  him 
that  the  lease  and  titie  deeds  were  deposited  with  the  defendant,  to  whom  he 
owed  between  200^.  and  800^. ;  tliat  the  defendant  had  a  lientiiereon ;  and  that 
be,  Stevens  had  paid  the  8/.  14f .  and  800L  to  l^e  defendant,  and  allowed  him 
to  reimre  the  other  sums.  Stevens  also  identified  an  account  which  had  been 
signed,  sworn  to,  and  exhibited  by  him  as  assignee,  in  November,  1880,  before 
the  cofflissioners  tinder  the  first  commission. 

The  defendant,  ufber  the  pluntifiB'  case  was  closed,  put  in  Oat  account,  whieli 
however,  the  plaintifis  objected  to  as  not  admissible  in  evidence  against  them; 
but  the  learned  judge  received  the  account,  subject  to  the  question  of  admian- 
bilit  J,  which  was  reserved  for  the  opinion  of  tihe  court.  The  plaintifiis  then  pMst 
in  and  read  copies  of  two  examinations  of  the  defendant  before  the  commis- 
Aoners  under  the  second  fiat,  dated  respectively  the  28th  April  and  the  17A 
May,  1882. 

The  questions  for  the  opinion  of  the  court  were — ^E^rst,  whether  the  abore 
mentioned  aoeount  was  admissible  in  evidence  on  behalf  of  the  defendant--asd 
Secondly,  whether,  upon  the  state  of  ftusts  as  they  would  stand  after  tiie  decbioa 
of  the  first  question,  the  plaintiib  were  entitled  to  recover  any,  and  if  any, 
which  of  the  said  sums  of  8/.  14s.,  SOOf.,  10?.,  6/.  lOt.  and  11^.  18<.  If  the 
court  should  be  of  opinion  that  the  pluntSfis  were  entitled  to  recover,  a  verdict 
was  to  be  entered  for  such  amount  as  the  court  should  direct.  If  the  eonrt 
should  be  of  a  eontrary  opinion,  a  nonsuit  was  to  be  entered. 

Jatnes  Manning,  for  the  pli^tiffis.  At  the  time  of  the  receipt  of  the  several 
sums  of  money  sought  to  be  recovered  in  this  action,  the  defendant  was  aware 
that  the  title  of  Stevens,  firom  whom  or  under  whose  authority  he  received  iho» 
sums,  was  impeached;  the  commission  issued  against  Scrivener  upon  the  peti- 
tion of  Stevens  being  invalid,  for  want  of  a  go^  petitioning  creditor's  debt: 
and,  that  commission  being  superseded,  and  a  new  and  vand  one  issued,  the 
assignees  appointed  under  this  second  commissbn  are  clearly  entitled  to  reeoTer 
in  an  action  for  money  had  and  received.  Stead  v.  Thornton,  8  B.  ft  Ad.  357, 
is  an  authority  to  shew  that  there  is  sufficient  privity  between  tihese  parties  to 
enable  the  pUuntiflb  to  maintain  this  action.  There,  the  assignee  of  a  bankrupt) 
being  insane,  was  removed,  and  a  now  one  appointed ;  and  ^t  was  held  that  the 
new  assignee  was  entitled  to  maintain  an  action  for  money  had  and  received 
against  one  who  had  received  money  in  the  character  of  agent  to  the  late  assig' 
nee.  Lord  Tenterden  there  said :  <'  We  are  not  called  upon  to  decide  how  the 
case  would  be  if  the  defendant  had  received  this  money  as  the  duly  constitated 
agent  of  the  former  assignee.  He  could  not  be  so,  l^at  assignee  having  been 
incompetent  to  appoint  any  agent.  He  is,  therefore,  in  the  situation  of  bbj 
other  person  who  has  receiveaand  has  in  his  hands  a  part  of  the  bankmpt's 
estate,  and  is  undoubtedly  liable  to  those  who  represent  that  estate."  Prm- 
bly  the  plaintiffs  would  not  have  been  entitled  to  sue  either  the  defendant  or 
Stevens  in  trover  for  deeds  deposited  with  the  latter :  but,  the  moment  thej 
were  disposed  of,  the  proceeds  became  money  had  and  received  to  the  use  of  tbe 
assignees  of  the  depositor — ^Walker  i;.  Laing,  7  Taunt.  568, 1  Moore,  281.  No 
lien  therefore  can  be  set  up  as  against  the  800/.  and  the  8/.  14f . ;  and  it  it 
perfectlv  clear,  that,  if  anv  lien  ever  existed,  it  could  not  extend  to  the  1(V* 
received  by  the  defendant  in  respect  of  the  party-wall,  or  to  the  6/.  lOi.  or  III 
18t.  received  for  rent. 

Bushy,  for  the  defendant.  No  fraud  can  be  presumed  in  this  case ;  noae  m 
alleged:  but  the  mere  question  is,  whether  there  is  such  a  privity  between  tbe 
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pHTties  as  irill  enaUe  the  plalotiff  to  nudntaiQ  thb  aotioB.    Th«  d^ndant  waa 
Sterens's  agent :  and  the  aotioB;  theiefore^  if  maintainable  at  all^  should  hara 
been  brought  against  Sterens.    "  If  the  reoeipt  of  this  momey"  safs  Parin,  J., 
IB  Stead  9.  ThMHton,  '^  had  taken  place  under  snch  dnmmstances  that  the 
foErmer  aaragnee  ooold  be  ohaiged  with  it,  as  he  might  if  he  had  reeeived  it  by 
his  aeeat  or  derk,  I  should  mve  thought  this  action  not  maintainable.    But 
here  the  reoeipt  was  that  of  the  defendant  alone,  who  stood  in  the  sitnatioB  of 
a  mere  atranger,  and  held  the  money  subjeet  to  the  daim  of  the  assignees  who 
might  be  arorwards  appointed."    In  Stephens  v.  Badoook,  8  R  &  Ad.  354, 
J.,  an  attorney,  who  was  accustomed  to  rsoeiTO  certam  dues  for  the  plaintiff,  his 
elieBt,  went  from  home,  kaying  B.,  his  olerk,  at  the  office*    B.,  in  the  absence 
of  his  nnurter,.  reoeired  money  on  account  of  the  aboTe  dues  for  the  client  (which 
he  was  anthorised  to  do),  and  gave  a  reoeipt  signed  **  B.,  for  Mr.  J."     When 
he  left  home,  J.  was  in  bad  ciroumstanoes,  and  he  ncTsr  retnined ;  but  it  did 
not  appear  that  his  intention  so  to  act  was  known  at  the  time  of  the  payment 
to  B»     B.  literwarda  refused  to  pay  oTer  the  money  to  the  dient :  aiid  on  aa- 
Bumpait  brought  agunst  him  for  money  had  and  reoeiyed— 4he  Court  held  that 
the  action  did  not  lie ;  for  that  the  defendant  reeeiyed  the  money  as  the  i^ent 
of  hia  master,,  and  was  accountable  to  him  for  it ;  the  master  on  the  other  hand^ 
bdng  answwable  to  the  client  for  the  sum  leceiyed  by  hia  clerk;  and  there 
waa  no  priyity  of  contract  between  the  plaintiff  and  defeiidant     Aiid  in  Bason 
V.  Hoaband,  4  B.  &  Ad.  611, 1  N.  &  M.  728,  the  solicitor  of  the  assignees  of 
a  bankrupt  reeeiyed  from  tiiem  a  sum  of  money,  to  be  spidied  in  paymMit  of 
the  ooata  of  the  petitioning  creditor  up  to  the  time  of  the  choice  of  assignees  s 
the  solicitor  ofiEerad  to  pay  the  money  on  condition  that  the  bill  should  undergo 
a  subsequent  taiation,  but  to  that  the  petitioning  cveditor  declined  to  assent : 
it  was  held  that  no  promise  arose  upon  this  ofit r,  the  terms  not  being  acceded 
to  I  and  that,  without  the  promise,  there  was  no  priyity  of  contract  to  8n[^mt 
an  action  for  money  had  and  reeeiyed.    Lord  Denman,  ia  deliycving  the  judg- 
ment of  the  Court,  sajns :  ^^The  defendant  reeeiyed  the  money  as  the  agent  of 
the  assignees,  and  not  of  the  plaintiff)  he  hdd  it  subject  to  their  control  and 
directions,  and  would  continue  to  be  accountable  to  them  until  he  ontered  into 
some  binding  engagement  with  the  plamtiff  to  hold  it  for  his  use*    As  soon  as 
that  engagement  was  entered  into,  and  not  until  then,  he  would  hold  the  money 
for  the  plaintiff's  use.    This  is  the  doctrine  laid  down  in  Williama  v.  Eyerett, 
14  East,  582,  Wharton  v.  Walker,  8  Mer.  652,  Scott  e.  Poreher,  4.  B.  k  C. 
16Sy  6  D.  &  R.  288,  Wedkke  v.  Hurley,  1  0.  &  J.  88,  and  has  been  acted 
Ujpon  in  many  other  cases.    In  this  case  there  baa  been  no  such  engagement. 
The  defenobnt  neyer  promised  to  pay  the  pkintiff,  except  upon  a  ccmdition  to 
which  he  would  not  assent,  yis.  that  his  biU  lAould  undorga  a  subsequent  taxa- 
tion.    Supposing  the  money  here  to  haye  been  reeeiyed  by  the  defendant  as  the 
agent  of  Steyens,  it  is  clear  fram  these  authorities,  that  the  present  action  is  not 
maintainable.    On  the  other  hand,  the  aotioa  is  eoually  incapable  of  behig  sus* 
tained  if  the  defendant  be  taken  to  haiye  reeeiyed  the  money  as  a  creditor  of  the 
estate ;  Steyens  being,  at  the  seyeral  times  of  the  payment  and  receipt  of  the  money, 
assignee.     [Tini>al,  G.  J.    Steyens,  though  assignee  de  facto,  was  not  legally 
assignee ;  there  was  no  yalid  commission — no  petitioning  creditor's  debt.]    In 
OoiUd  V.  Shoyer,  6  Bine.  788, 4  M.  &  P.  685,  it  waa  held  that  the  assigneea  of  a 
bankrupt  are  not  bound  by  a  sale  under  a  former  superseded  commianon ;  but  may 
recoyer  back  the  property,  although  the  purchase  were  strictly  bona  fide.    But 
tliat  was  an  action  of  troyer  for  a  Tease;  and  there  is  a  wide  dntiaction  betweeii 
a  thii^  subsisting  in  specie,  and  capable  of  being  followed  and  identified,  and 
money  which  cannot  be  ear-marked(a)— Miller  v.  Eace,  1  Burr.  452.     In 

(a)  "  'Tig  pity  that  reporters  sometimes  catch  at  qaaint  ezprMeioDS  that  may  happen  to 
be  dropped  at  the  bar  or  bench,  and  mistake  their  meaning.  It  has  been  quaintly  said 
'  that  the  reaton  why  money  cannot  be  followed  is,  because  it  has  no  ear-fnarkJ    But  this 
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Bogers  v.  Kelly,  2  Camp.  123|  where  the  plaintiff  paid  a  anm  of  money  into  t 
banker's  for  a  apeoific  purpose,  and  the  banker's  clerk  by  mistake  paid  it  to  the 
defendant,  who  nad  no  riffht  to  it :  it  was  held  that  the  plaintiff  oonld  not  maio- 
tain  an  action  against  me  defendant  to  recover  it  back.  Lord  EllenboroiLgh 
said:  << There  is  no  privity  between  the  parties  to  this  snit.  The  plaintiff's 
claim  is  on  the  bankers,  and  they  mnst  seek  their  remedy  against  the  defendant 
the  best  way  they  can.  The  plaintiff's  money  mnst  still  be  considered  as  in  the 
hands  of  the  bankers.  His  account  with  them  is  the  same  as  if  this  mistake 
had  not  been  committed.'^  The  inconvenience  of  holding  that  money  received 
nnder  circumstances  like  the  present  may  be  recovered  back,  will  be  very  great; 
it  would  extend  to  this,  that,  where  a  £vidend  has  been  paid  under  a  commia- 
flion  that  is  afterwards  superseded,  each  creditor  who  has  received  a  payment  in 
respect  of  his  debt  will  be  liable  to  an  action  at  the  suit  of  the  assignees  ap- 
pointed under  a  second  commission  to  recover  back  the  amount.  Here,  the 
defendant  clearly  had  a  lien  upon  the  deeds  deposited  with  him — Stevenson  r. 
Blakelock,  1  M.  &  S.  535 :  and  as  equitable  mortgagee  he  was  entitled  to  recdve 
the  lOZ.  for  the  party-wall,  and  6^.  10s.  and  111.  18s.  for  rent — Sumpter  v. 
Oooper,  2  B.  &  Ad.  223.  There,  a  debtor  deposited  the  title  deeds  of  houses 
with  his  creditor  as  a  security,  and  afterwards  executed  an  assignment  of  his 
interest  in  the  houses  to  the  same  party;  but  this  instrument  was  never  regis- 
tered, pursuant  to  the  statute  7  Ann.  c.  20.  The  debtor  afterwards  becune 
bankrupt,  and  the  assignment  of  his  offsets  under  the  commission  was  duly 
registered.  The  assignees  brought  an  action  against  the  creditor  for  the  rents 
of  the  houses  which  he  had  received  from  the  time  of  the  assignment  made  to 
him  by  the  bankrupt:  it  was  held,  that,  although  this  instrument  was  void,  the 
rents  which  the  defendant,  being  equitable  mortgagee,  had  received,  could  not 
be  taken  out  of  his  hands  by  virtue  of  the  registered  assignment  under  the  oom- 
mission. 

Manning f  in  reply.  Admitting,  for  the  sake  of  argument,  that  the  defendant 
had  a  lien  upon  the  deeds,  by  his  concurrence  in  the  sale  that^lien  was  destrojedi 
and  consequently  the  plaintiffs  are  entitled  to  recover.  The  sale  was  tortioitB; 
but  the  plaintiffB  may  waive  the  tort,  and  sue  for  the  proceeds;  Marsh  v,  Keatp 
ing,  1  New  Cases,  198, 1  Scott,  5.  There,  one  F.,  a  partner  in  the  plaintiii' 
hottse7  transferred  certain  stock  out  of  the  defendant's  name  in  the  hooks  of  tlie 
Bank  of  England,  under  a  forged  power  of  attorney,  and  without  any  authoritr 
from  her,  and  caused  the  produce  to  be  mixed  with  the  money  of  the  firm.  r. 
having  been  convicted  of  another  forgeir  committed  under  similar  ciroumstances, 
and  executed,  it  was  held  that  the  derendant  might  recover  the  amount  in  an 
action  agunst  the  surviving  partners  for  money  had  and  received  to  her  ose. 
In  that  case  the  party  might  have  had  a  remedy  against  the  bank.  Where 
creditors  receive  dividends  under  a  commission  that  is  afterwards  superseded, 
bona  fide,  and  without  notice  of  its  invalidity,  they  cannot  be  called  upon  to 
refund;  but  they  may  where  they  have  received  the  money  (as  the  defendant 
in  this  case  did)  with  full  knowledge  of  all  the  circumstances. 

Our.  adv.  va^t 

TiNDAX,  C.  J.,  now  delivered  the  judgment  of  the  court: — ^In  this  case,  tbe 
plaintiffs,  who  are  assignees  of  the  bankrupt  Scrivener,  sue  for  money  had  and 
received  by  the  defendant  since  the  bankruptcy  to  their  use  as  assignees.  All 
the  money  which  has  come  to  the  hands  of  the  defendant  consisted  of  payments 
made  to  him  in  the  course  of  the  year  1880,  and,  consequently,  subsequent  to 
the  act  of  bankruptcy,  which  took  place  on  the  21st  December,  1829 :  sneh 
payments,  however,  were  made  to  the  defendant  under  cireumstances  which  Ml 
under  two  distinct  heads  of  consideration. 

is  not  tme.  The  true  reason  is,  upon  account  of  the  currency  of  it:  it  cannot  be  rt- 
covered  after  it  has  passed  in  enrrency."  Per  Lord  Mansfield,  in  Miller  «.  Race,  1  But. 
467. 
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No  question  can  arise  in  thid  case  on  the  gronnd  that  the  fiat  of  bankruptcy 
under  which  the  present  plaintiffs  are  assignees  was  not  awarded  nntil  the  l4th 
March,  1832;  because  the  former  commission,  which  was  superseded,  was  in 
force  before  and  at  the  time  when  the  several  payments  in  question  were  made; 
and  Bach  payments  must  consequently  be  taken  to  have  been  made  after  notice 
of  an  act  of  bankruptcy,  according  to  the  proTision  of  the  83d  section  of  the 
late  bankrupt  act,  and  to  be  protected  by  the  provisions  of  that  statute.  The 
facts,  indeed,  of  the  present  case  can  leave  no  doubt  that  there  was  not  only 
constmciive,  but  actual  notice  of  the  act  of  bankruptcy  on  which  the  present 
fiat  was  awarded;  the  former  commission  having  been  taken  out  by  the  defend- 
ant himself  as  solicitor  to  Stevens  the  petitioning  creditor,  and  the  defendant 
having  been  afterwards  appointed  and  having  acted  as  solicitor  to  the  first  com- 
mission, when  Stevens  had  been  chosen  assignee. 

Now,  the  ground  upon  which  the  defendant  disputes  the  plaintifis'  right  to 
recover  in  the  present  action  is  shortly  this,  that  all  the  payments  were  made 
to  the  defendant  by  Stevens,  the  assignee  under  the  first  commission,  or  with 
his  concurrence,  while  such  first  commission  was  in  full  force;  and  that  they 
were  made  by  him  in  satisfaction  of  a  debt  due  from  the  bankrupt  to  the  de- 
fendant, for  which  the  defendant  held  a  lease  and  title  deeds  of  the  bankrupt, 
as  a  pledge  or  security :  and  it  is  argued  that  there  can  be  no  privity  of  contract 
between  the  present  plaintifb,  the  assignees  under  the  second  fiat,  and  the  de- 
fendant, a  creditor  under  the  first  commission,  but  that  the  only  action  main- 
tainable by  the  present  assignees  for  the  recovery  of  money  of  the  bankrupt 
which  came  to  Stevens's  hands,  must  be  an  action  against  Stevens  himself,  not 
against  the  separate  creditors  among  whom  he  divided  it.  And  the  case  of 
Stead  V.  Thornton,  3  B.  &  Ad.  857,  n.,  is  relied  upon  as  affording  an  inference 
that  such  was  the  opinion  of  the  Court  of  Kind's  Bench.  It  was  also  further 
objected,  that,  as  the  money  was  first  received  bv  Stevens,  and  then  handed 
over  by  him  to  the  defendant,  this  money  cannot  be  followed  into  the  hands  of 
the  defendant  by  any  mark  or  trace,  but  must  be  considered  for  the  purpose  of 
beiuff  recovered  as  still  remaining  in  the  hands  of  Stevens. .  We  think,  however, 
the  &ct8  stated  in  this  case  will  enable  us  to  come  to  a  decision  upon  it  without 

f'iving  any  opinion  upon  the  abstract  question  which  has  been  argued  before  us. 
or,  as  to  two  of  the  sums  in  dispute,  namely,  the  sum  of  300^.,  and  the  sum 
of  3Z.  14«.,  it  appears  that  they  were  part  of  the  proceeds  arising  from  the  sale 
of  a  lease  belonging  to  the  bankrupt.  Now,  that  lease,  at  the  time  of  such  sale, 
was  in  the  possession  of  the  defendant  as  a  pledge  or  security  for  the  payment 
of  his  demand  against  the  bankrupt;  being  either  in  his  possession  as  solicitor, 
under  a  churn  upon  it  for  his  lien  which  the  law  has  given  him,  or  havine  been 
expressly  deposited  with  him  as  a  security  for  his  demand,  according  to  the  evi- 
dence 01  Stevens.  In  either  case,  the  right  and  power  of  the  defendant  over 
the  lease  was  precisely  the  same;  he  had  the  right  to  retain  tho  lease  in  his 
possession  until  his  demand  was  paid,  and  so  far,  by  means  of  the  possession  of 
the  lease,  to  enforce  payment  of  his  demand:  but  he  had  that  right  only;  he 
had  no  right  to  sell  the  lease  and  to  pay  himself  his  demand  out  of  the  proceeds. 
So  long  as  the  lease  remuned  in  his  possession,  neither  the  bankrupt  nor  his 
assignee  could  retake  it,  without  either  payment  of  his  demand,  or  a  tender  and 
refusal,  which  is  equivalent  to  payment.  But,  if,  instead  of  keeping  the  thing 
pledged,  he  sells  it,  or  enables  any  other  person  to  sell  it,  by  concurring  in  the 
sale,  he  is  guilty  of  a  direct  conversion,  and  makes  himself  liable  for  the  value 
of  the  lease  in  an  action  of  trover.  Such  a  case  is  the  same  in  principle  as  that 
put  by  Littleton,  s.  71 — ''If  I  lend  to  one  my  sheep  to  tathe  his  land,  or  my 
oxen  to  plough  the  land,  and  he  killeth  my  cattle,  I  may  well  have  an  action  of 
trespass  against  him,  notwithstanding  the  lending."  On  which  Lord  Coke  adds 
this  commentary :  <'  The  reason  is,  that,  when  the  bailee,  havine  but  a  bare  use 
of  them,  taketh  upon  him  as  an  owner  to  kill  them,  he  loseth  the  benefit  of  the 
ase  of  them.    Or  in  these  cases  he  may  bring  an  action  of  trespass  on  the  case 


656     PoNTET  V.  Bajsinostoks  Cakal  Co.    M.  T.  1835.    [54S 

for  the  oonyersion,  at  U0  eleotioa.^'  Or  again,  the  case  beoomaa  thai  of  tibe 
Working  of  a  distress,  or  the  sale  of  a  distress  before  the  statute  of  Williaiiiaod 
Mary  gave  a  power  of  sale,  whieh  was  always  held  a  tfmweaiioa;  Bagshawe  v. 
Goward,  Cro.  Jao.  148;  Oomersall  v.  Medgate,  YsIy.  194. 

Id  the  present  ease,  therefore,  upon  the  sale  of  the^  lease  bj  the  defeaaat,  Ae 
plaintifiSs  might  haye  Drought  an  aotion  of  trorer  against  the  defendaat:  sad  it 
makes  no  d^erenoe,  as  it  appears  to  ns,  that  Ste?eDs  ooneorred  in  at  direcied 
the  sale;  for,  upon  the  events  that  have  sinoe  happenedi  Stevens  nrast  be  ooo- 
sidered  to  have  neen  a  perfeot  stranger,  acting  without  any  authority  in  law,  and 
liable  to  have  been  joined  in  the  aelion  with  the  preaetit  defendtnt  If,  thea, 
the  assignees  might  have  maintained  an  aetion  of  trover,  they  may,  accofdiM 
to  a  weU  known  class  of  cases,  wuve  the  tort  and  biing  an  aetion  for  money  faai 
and  received,  such  vraiver  being  a  benefit  to  the  defendaot,  aa  it  limits  the 
damages  to  the  amount  of  the  proceeds  of  the  tortious  aale^  This  disposes  of 
the  two  first  sums  mentioned  in  the  case,  whieh  were  reeeivedas  part  of  the  pro- 
ceeds of  the  sale  of  the  lease. 

As  to  the  remaining  sums,  two  of  which  appear  to  be  rent  for  the  barimivt^fl 
houses,  which  were  received  by  the  hands  of  the  defeBdani;  and  the  third,  a 
sum  of  money  due  to  the  banbrupt  upon  an  agreement  relating  to  a  party-wall, 
which  was  also  received  by  the  aefendant  fixun  tl»  P^7  who  owed  it  to  the 
bankrupt :  those  sums  appear  to  be  strictly  and  liberaUy  money  received  bv  tbe 
defendant  to  the  use  of  the  assignees  after  the  act  of  bankruptcy  committed  and 
notice  of  such  act  And  we  can  see  no  alteration  in  the  law  of  the  case  beesasB 
Stevens  assented  to  such  payments  being  made;  for,  Stevens  was  not  asffignee 
de  jure,  but  a  mere  stranger  in  interesty  w^^nt  any  authority  whatever  to  give 
his  consent  Upon  the  whole,  therefore,  we  think  judgment  must  be  given  for 
the  plaintifiEs  for  the  several  sums  mentioned  in  the  case* 

Judgment  fw  the  plainti& 


PONTET  V.  The  BASINGSTOKE  CANAL  COMPANY.— p.  543. 

By  a  canal  act.  It  was  provided  that  the  directors  shonld  keep  books,  and  that  the  pro- 
prietors, land-ownere,  and  othen  mierated  in  the  naviffotum,  should  be  at  liberty  to  in- 
spect the  eouipany'e  books : — ^Held,  that  a  bond  creditor  was  entitled  to  snch  inspee- 
Uon,  to  enable  him  to  meet  the  defence  intended  to  be  set  np  by  the  company  is  « 
action  upon  the  bond. 

This  was  an  action  brought  to  reoover  arrears  (since  1824)  of  interest  dae 
upon  certain  bonds  or  deeds-poll  given  by  the  company  in  the  year  1793, 1795^ 
and  1797^  to  the  plaintiff's  testator,  conditioned  for  the  payment  of  moa^ 
borrowed  by  them  under  the  authority  of  the  18  Geo.  3,  c.  bcxv.  The  defend- 
ants  pleaded  that  the  deeds-poll  declared  on  were  made  at  a  meeting  of  propae- 
tors  not  duly  convened ;  that  the  assets  of  the  company  were  insufficient  to  pay 
the  plaintiff  without  giving  him  a  priority  not  warranted  by  the  act  of  parlia- 
ment by  which  they  were  incorporated ;  and  also^  as  to  a  portion  of  the  arresrSf 
the  statue  of  limitations. 

BaritQWj  for  the  plaintiff,  obtained  a  rule  calling  upon  the  defendants  to  show 
cause  why  they  should  not  permit  the  plaintiff  to  inspect  the  books  of  theooffl- 
paay,  upon  an  affidavit  that  such  inspection  was  necessary  to  enable  him  to  pro* 
oeea  safely  to  trial.  He  referred  to  a  clause  of  the  act  which  rec^oires  the  com- 
pany to  keep  books,  and  provides  that  proprietors,  land-owners,  and  ot^ 
interesUd  in  the  said  navigation,  should  be  at  liberty  to  have  recourse  to  snd 
inspect  the  same,  and  take  copies  thereof,  at  their  own  expense. 

Wilde,  Serjeant,  and  Erie,  showed  causQ.-— The  phuntiff  has  no  right  to  m 
inspection  prayed.  He  is  not  a  shareholder  or  proprietor,  and  therefore  not  s 
party  interested  in  the  navigation.  Ratcliffe  v.  Bleasby,  10  Moore,  523, 8  Bio& 
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148,  may  be  takmi  to  be  a  leading  cue  upon  thh  subject :  it  underwent  very 
great  consideration,  and  the  court  held  **  tnat  tfaej  would  not,  at  the  instance  of 
a  plaintiff,  compel  a  defendant  to  produce  an  instrument  which  was  in  his  hands, 
and  to  wUch  the  plaintiff  was  neither  an  instrumentarj  party  nor  a  party  in 
interest/'  In  Bowe  v.  Howden,  1  M.  &  P.  834,  4  Bing.  589,  in  an  action  by 
the  owners  of  a  ship  against  a  broker  employed  by  them  to  procure  a  cargo,  the 
court  refused  to  oraer  the  latter  to  sllow  the  former  to  inspect  or  take  a  copy  of 
a  letter  received  by  him  from  a  correq)ondent  abroad,  as  »r  as  it  related  to  the 
plaintiffs's  sh;ps,  uthough  he  acted  as  such  broker  at  the  time.  So,  in  Bundle 
V.  Beaumont,  1  M.  &  P.  896, 4  Bing.  687,  in  an  action  for  freight  and  demurr- 
age, by  ship-owners  against  the  charter,  the  court  refused  to  grant  the  latter  an 
inspection  of  the  loe-book  kept  during  the  voyage.  In  the  Imperial  Gas  Com- 
pany t^.  Clarke,  4  M.  &  P.  727, 7  Bing.  95,  the  defendants  were  sued  as  directors 
of  an  incorporated  company,  for  mismanagement  of  the  company's  affairs :  and 
the  court  refused  to  allow  them  to  inspect  the  books  kept  by  the  company  during 
the  period  of  their  directorship— Tmdal,  G.  J.,  saying :  "  The  general  rule  is, 
that  one  side  shall  not  be  permitted  to  eet  at  the  evidence  of  tne  other  side. 
There  are,  however,  exceptions  to  that  rule.  In  the  case  of  corporations,  parties 
have  been  allowed  to  inspect  the  corporcUe  hooks  and  by-laws,  on  the  ground  thai 
they  have  an  interest  in  them,'*  In  Stevens  v.  The  Mavor  of  Berwick-upon- 
Tweed,  4  Dowl.  277,  it  was  held  that  the  circumstance  or  an  attorney  being  a 
burgess  does  not  entitle  him,  in  an  action  agunst  the  corporation  for  costs,  to 
insj^ct  the  corporate  books  in  order  to  prove  his  retainer,  his  claim  having 
nothing  to  do  with  the  ailaira  of  the  corporation.  Littledale,  J.,  says  :  "  Such 
applications  as  the  present  are  granted  only  in  those  cases  where  the  opposite 
party  stands  in  the  situation  of  a  trustee  for  both  parties.  That  is  not  the  case 
here.  It  is  true  that  the  plaintiff  has  a  right  to  inspect  the  books  where  his 
rights  as  a  burgess  are  affected  :  but  here  his  rights  as  a  burgess  do  not  come  in 
question ;  and  the  mere  accidental  circumstance  of  his  being  a  burgess  cannot 
give  him  a  right  to  inspect  the  corporation  books  for  the  purpose  oi  sustaining 
his  private  claims."  Upon  these  authorities  it  is  clear  that  this  case  does  not 
fall  within  the  general  rule  by  which  the  practice  on  applications  of  this  sort  is 
regulated:  and  the  provision  in  the  act  of  parliament  does  not  extend  to 
or^itors. 

Barstowy  in  support  of  his  rule,  insisted  that  the  books  kept  by  the  company 
in  obedience  to  the  directions  of  the  act,  were  held  by  the  company  as  trustees 
for  their  bond- creditors,  as  well  as  proprietors,  the  former  being  as  much  ''inte- 
rested in  the  navigation"  as  the  latter. 

TiNDAL,  C.  J.  The  only  question  here  is,  as  it  seems  to  me,  whether  the 
inspection  prayed  is  to  be  granted  by  us,  or  whether  the  plaintiff  is  to  be  driven 
to  a  court  of  equity.  The  rule  seems  to  be,  that,  where  the  court  of  equity 
would  interfere  as  matter  of  course,  it  is  usual  for  the  court  of  law  to  grant  an 
inspection.  It  appears  to  me,  however,  that  this  case  &lls  within  the  ecjuitable 
construction  of  the  act  of  parliament  The  creditors  of  the  navigation  are 
clearly  to  a  great  extent  interested  in  it.  Without,  therefore,  in  any  degree 
extending  the  practice  on  this  subject,  I  think  we  may  on  that  ground  make  the 
rule  absolute. 

The  rest  of  the  Court  eononrring —  Ride  absolute. 


TURNER  and  Others  v.  W.  IZON  and  E.  KETLAND.— p.  596. 

A  caoM  was  refemd,  and  the  arbitrator  stated  the  facts  speci«Uj  on  bis  award  for  tbe 
opinion  of  the  Gonrt.  On  the  matter  coming  on  for  argmnent,  the  piaintift  being  ad- 
vised that  one  of  the  defendants  was  improperly  joined  in  the  action— Tbe  Gonrt  per- 
mitted them  to  discontinne,  on  payment  of  tbe  costs  of  the  eaiue  (no  prorision  being 
made  for  the  costs  of  the  reference  and  award)  and  of  the  motion,  and  undertaking  not 
Vol.  XXX.— 42 
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to  bring  any  joint  action  against  the  two  defendants,  nor  anj  separate  action  agiinst 
the  defendant  so  improperlj  joined. 

This  was  an  action  for  goodfl  sold  and  deliyered.  The  cause  was  leferred, 
and  the  matters  specially  stated  bj  the  arbitrator  on  his  award,  in  order  to  take 
the  opinion  of  the  Court  thereon.  On  the  case  coming  on  for  argament,  tke 
plainti£&  were  advised  that  the  defendant  Ketland  had  been  improperly  joined 
in  the  action ;  and — 

Wilde,  Seijeant,  on  a  former  day,  obtained  a  rale  calling  upon  the  defendants 
to  show  cause  why  the  plaintiffs  should  not  be  at  liberty  to  discontinue  the 
action  upon  payment  to  the  defendants  of  their  costs  of  the  action  and  of  and 
occasioned  by  the  application — ^the  plaintiffs  undertaking  not  to  bring  any  joint 
action  against  the  defendants  in  this  cause.  He  refeired  to  Roberts  v.  Marriett, 
2  WmA  Saund.  73y  where  the  Court  after  demurrer  joined  gave  the  pluntjf 
leave  to  discontinue  on  payment  of  costs,  and  to  the  authorities  collected  in 
note  ri)  to  that  case;(a)  and  also  to  Tidd's  Practice,  9th  edit.  p.  679,  where  it 
is  sud :  "  The  rule  to  discontinue  may  be  had  as  a  matter  of  course,  from  the 
clerk  of  the  rules  in  the  King's  Bench,  at  any  time  before  trial  or  inquiry 
(Price  r.  Parker,  1  Salk.  178 :)  and  leave  has  been  given  to  disoontinoe  after 
argument  and  before  judgment  on  demurrer  (Stephens  v.  Cooper,  3  Lev.  440; 
Butler  V.  Maliasy,  1  Stra.  76,  116.)  And,  even  after  a  special  verdid,  the 
plaintiff  may  diseontinue,  by  leave  of  the  Court,  because  that  is  not  complete 
and  final ;  but  in  this  case  it  is  a  great  favour  (Price  v.  Parker :)  and  it  is  nerer 
granted  after  a  general  yerdict,  or  writ  of  inquiry  executed  and  returned  (Ste- 
phens V.  Etherick,  Carth.  86,  1  Show,  63,)  nor  after  a  peremptory  rule  ics 
judgment  on  demurrer  (Turner  v.  Turner,  1  Salk.  179.)  A  discontinuance  is 
not  allowed  in  the  Common  Pleas  after  a  special  verdict,  in  order  to  addnoe 
fresh  proof  in  contradiction  to  the  verdict  (Boe  v.  Gray,  2  W.  Bl.  815.)  And 
where  the  plaintiff  moved  to  discontinue,  upon  payment  of  costs,  after  jodg- 
ment  siven  for  him  on  demurrer,  but  not  entered  of  record,  and  a  writ  of  error 
brought,  and  bail  put  in  thereupon,  the  Court  refused  to  make  a  rule  to  disoon- 
tinue  without  payment  of  costs  on  the  writ  of  error. — ^Pym  v.  Warren,  Barnes, 
169." 

GouHmm,  Serjeant,  showed  cause.  The  Court  have  no  power  to  interfere: 
or,  if  they  have,  the  circumstances  of  this  case  are  not  such  as  to  warrant  them 
in  so  doing.  [Tindal,  C.  J.  After  a  special  verdict  we  clearly  have  authoritj 
to  grant  leaye  to  discontinue :  why  have  we  not,  therefore,  after  an  award  made 
setting  out  the  facts  specially  ?]  Here,  the  verdict  is  final :  the  plaintiffs  elect- 
ing to  retire  from  the  argument,  the  defendants  were  entitled  to  judgment 
This  case,  therefore,  goes  much  further  than  that  of  a  special  yerdict :  and  it 
is  perfectly  well  understood,  that  a  discontinuance  is  never  permitted  after  a 
general  verdict — ^Price  v.  Parker,  Stephens  v.  Etherick;  and  the  reason  as- 
signed is  that  it  would  enable  the  plaintiff  to  have  as  many  new  trials  as  he 

(a)  "  After  demurrer  argued  and  allowed,  the  Court  has  permitted  a  diflcontinnuiee, 
on  payment  of  costs,  where  there  was  a  mistake  in  the  plaintiff  in  pleading— 2  Ler.  134, 
Rex  r.  Bumis ;  Ibid.  209,  Eut  «.  Withers ;  1  Lev.  191,  Jones  v.  Pope,  S.  G.  1  Saund.  39, 
1  Sid.  306 ;  1  Lev.  192,  Bennet  v.  Filkins,  S.  G.  1  Saund.  23  ;  1  Lev.  298,  Martin  v.  Del- 
boe ;  3  Ley.  440,  Stephens  v.  Gooper ;  1  Stra.  76,  Butler  v.  Malissy;  Ibid.  116,  Henderson 
V.  Williamson :  but  now  the  court  usuallj  f^vea  the  partj  leave  to  amend  upon  pAjmiot 
of  costs.  And,  after  q>eeial  verdict,  the  plaintiff  may  discontinue  by  leare  of  the  Goort, 
because  It  is  not  complete  and  final :  this,  however,  is  a  matter  of  great  favour— I  Silt 
1Y8,  Price  v.  Parker.  And  the  Gourt  will  not  grant  leave  in  a  hard  action— Gases  temp. 
Hardw.  200,  201,  Boucher  «.  Lawson.  Nor  wiU  they  do  it  to  give  the  plaintiff  an  oppo^ 
tunity  of  adducing  fresh  proof  to  contradict  the  verdict — 2  Bl.  Rep.  815,  Roe  i*.  Gray. 
And  leave  to  discontinue  is  never  granted  after  a  geiural  verdict — 1  Lev.  48,  Anon.;  1 
Salk.  178,  Price  v,  Parker ;  or  after  a  writ  of  inquiry  executed  and  retumed--Cartii.  86, 
Stephens  v.  Etherick,  S.  G.  1  Show.  63.  Or  after  a  peremptory  rule  for  judgment  on  de- 
murrer, 1  Salk.  179,  Turner  ».  Turner." 
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pleased.  In  Roe  d.  Gray  v.  Gray,  the  Court  refused  to  allow  the  lessor  of  the 
plaintiff  to  discontinue  after  a  tpecicU  verdict, 

WUde,  Seijeant,  in  support  of  his  rule.  The  cases  cited  only  tend  to  show 
that  the  permitting  a  discontinuance  is  matter  of  fayour:  and  in  every  instance 
in  which  a  plaint  has  been  refused  the  indulgence,  he  wished  to  bring  the 
same  action  again.  Here,  however,  the  plaintifb  only  seek  to  be  allowed  to 
bring  another  action  against  one  only  of  the  defendants,  to  try  a  totally  differ- 
ent question. 

TiNDAL,  C.  J.  If  by  proceeding  to  judgment  the  defendants  would  be  enti- 
tled to  a  different  measure  of  costs,  there  might  be  good  reason  for  our  with- 
holding the  leave  prayed  bv  this  motion.  But,  on  looking  to  the  reference  and 
award,  it  will  be  found  that  the  costs  of  the  reference  and  award  are  not 
provided  for.  The  simple  question,  therefore,  is  whether  or  not  a  secord  action 
may  be  brought.  As  at  present  advised,  I  see  no  reason  why  it  shoulonot.  If 
an^  difficulty  presents  itself  in  the  way  of  the  plaintiffs,  I  cannot  think  we  are 
domg  wrong  in  removing  it.  The  plaintifiis  must,  however,  also  undertake  not 
to  bring  another  action  against  the  defendant  Ketland  alone. 

The  rest  of  the  Court  concurring —  Rule  absolute  accordingly,  (a) 


MEMORANDUM. 


'    The  Judges  who  sat  in  the  Court  of  Common  Pleas  during  the  foregoing 
term  were-^ 

Lord  Chief  Justice  Tindal. 

Mr.  Justice  Park. 

Mr.  Justice  Gasxlxe. 
and 

Mr.  Justice  Bosanquet. 

'  (a)  See  Sweeting  v,  Hal8e,.9  B.  k  0.  369,  4  M.  ft  R.  644,  where  after  a  ffmeral  verdict 
for  toe  defendanti  and  a  rule  abiohUefor  a  newtritUf  the  plaintiff  had  a  rale  to  discontinue. 
There,  although  tiie  question  whether  upon  such  discontinnance  the  defendant  was  enti- 
tled to  the  costs  of  the  triid  (which  it  was  held  he  was)  was  argued  at  length,  the  objec- 
tion to  a  discontinuance  after  a  general  rerdict  was  not  mooted. 

And  see  Ames  v.  Ragg,  2  Dowl.  36— Goodenough  o.  Beetles,  2  0.  M.  ft  R.  240. 

"  To  entitle  a  plaintUT  to  discontinue  after  plea  pleaded,  it  shall  not  be  necessary  to 
obtain  the  defendanVs  consent,  but  the  rule  shall  obtain  an  undertaking  on  the  part  of 
the  plaintiff  to  paj  the  costs,  and  a  consent  that,  if  they  are  not  paid  within  four  days 
after  taxation,  defendant  shall  be  at  liberty  to  sign  a  nonpros."  Reg.  106,  Hilary  term,  4 
Will.  4. 


CASES 

ABGUBD  AND  PETBBMINED 


COURT  OF  COMMON  PLEAS, 

Dl 

lilartj  €tm, 

IN  THB  SIXTH  TEAR  OF  THB  BBIGK  OF  WILLIAM  17.-1836. 


ABBOTT  and  Another,  Aasignees  of  FLUIXE,  a  Banknipt,  «.  BUSBA6E 

and  Others.— 656. 

F.  k  8,,  traders  in  partnership,  being  in  inBolrent  cirenmstances,  entered  into  a  deed  of 
composition  with  their  joint  creditors  wherebj  they  engaged  to  paj  them  4«.  6<f.  in  tbe 
ponnd  npon  the  amoant  of  their  respectire  debts,  by  th^e  instalments,  F.  k  S.  retaining 
possession  of  the  stock  in  trade,  and  the  creditors  engaging  to  release  them  on  payment 
of  the  last  instalment.  By  the  same  deed  F.  assigned  to  tiie  trnsteee  a  policy  of  uso- 
ranee  upon  his  life  (which  constitnted  his  entire  separate  property),  in  trust  to  pay  out 
of  the  proceeds  the  balance  of  the  ddbts  dne  to  the  joint  creditors,  and  the  snrplai  If 
any  to  his,  P.'s,  penonai  sepresentativet.  Two  yean  after  the  date  of  the  asaignmeot 
a  fiat  issued  against  F.  In  an  action  brought  by  the  aaeigneea  under  the  fiat  agaiast 
the  trustees  named  In  the  deed,  to  reoorer  the  policy,  S.  who  was  called  as  a  witoesa 
stated  that  at  the  time  of  the  execution  of  the  deed  his  partner  and  himself  entertained 
hopes  of  retriSTing  themselves : — ^Held,  that  the  assignment  of  the  policy  under  these 
eircumstanoes  did  not  oonstttnte  an  act  of  bankruptcy: — ^Held,  also,  that  it  was  pro- 
perly left  to  the  joy  to  say  whether  the  deed  was  honestly  and  bona  fide  entered  ialo 
for  the  purpose  of  enabling  F.  k  S.  to  contiane  to  cany  on  t^elr  trade,  or  with  intnt 
to  defeat  or  delay  any  particular  class  of  creditors ;  or  whether  tbe  deed  was  volnotev 
and  a  frandulent  preference  given  by  F.  to  the  joint  creditors  of  the  firm. 

This  was  an  action  of  trover  brought  by  the  plaintiffs  as  assignees  of  one 
Flndoy  a  bankrupt,  to  recover  from  the  defendants  the  value  of  a  policy  of 
insurance  effected  on  the  life  of  Flude  for  3000/.  with  the  Atlas  lusaranoe 
Company.  The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  The  facts  were  as  follows : — ^In  the  year  1831,  and  for 
some  years  prior  to  that  date,  Messrs.  iPlude  and  Simpson  carried  on  in 
nartnership  the  trade  of  wine  merchants  in  Mincing  Lane,  London.  In  Decern- 
Der  in  that  year,  finding  themselves  to  be  in  insolvent  circumstances,  thej 
called  a  meeting  of  their  joint  creditors,  and,  communicating  to  them  their 
embarrased  state,  proposed  that  the  separate  property  of  Flude  should  be  assigned 
to  trustees  in  trust  for  the  creditors  of  the  firm.  A  deed  of  assignment  was 
accordingly  entered  into,  under  which  it  was  stipulated  that  Flude  and  Simpaoe 
should  be  permitted  to  carry  on  the  business,  retain  the  stock  in  trade,  and  paj 
4s.  6<f.  in  tbe  pound  to  the  creditors  (meaning  the  joint  creditors  of  the  firm,) 
by  three  instalments,  at  three,  six,  and  nine  months'  date;   the  creditors 
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agrednff  to  release  ibem  on  payment  of  the  oomporition.  By  this  deed  Flnde 
assigned  to  the  trustees  (the  deibndnnts)  the  pohcy  in  qnestioni  whioh  oonstite 
ted  the  whole  of  his  separate  estate,  in  trust  for  the  joint  creditors,  that  they 
might  reoeive  out  of  the  produce  thereof  upon  the  death  of  Flude  the  residue  of 
their  reapectiye  debts,  the  surplus  (if  any)  to  be  handed  over  to  his  personal 
representatiyes.  Elude  at  this  time  owed  separate  debts  to  a  considerable 
amount* 

Flude  and  Simpson  continued  to  carry  on  their  business  for  some  time,. and 
paid  the  first  and  second  instalments,  but  &iled  in  payment  of  the  third.  JL 
commission. of  bankrupt  issued  against  Flude  towards  the  close  of  1883.  At 
the  trial  the  question  was,  whether  or  not  the  execution  of  the  aboye  deed  con- 
stituted an  act  of  bankruptcy  by  Flude,  as  bein^  an  assignment,  of  all  his  sepa* 
rate  property  for  the  benefit  of  the  joint  orediton  of  the  firm,  in  fraud  and. 
delay  of  Flude's  separate  creditors.  Simpson,  who  was  called  as  a  Witness, 
stated,  that,  at  the  time  the  deed  waa  executed,  his  partner  and  himself  had 
hopes  of  retrieyinjK  themsdyes. 

His  lordship  left  it  to  the  jury  to  say  whether  the  deed  was  honestly  and  bona 
fide  entered  into  for  the  purpose  of  enabling  Flude  and  Simpson  to  continue 
to  carry  on  their  trade,  or  with  intent  to  defeat  or  delay  any  particular  class  of 
creditors ;  or  whether  the  deed  was  yoluntary  and  a  fraudulent  preference  giyen 
by  Flude  to  the  joint  creditors  of  the  firm.  The  jury  returned  a  yerdict  for 
the  defendant. 

F.  KeU^f  now  moyed  tx  a  new  trial,  on  the  ground  of  misdirection.    It  was 
not  enough  in  a  case  like  this  to  leaye  it  dryly  to  the  jury  to  say  whether  the 
deed  was  honest  or  firaudnlent,  which  they  would  undentand  to  mean  merely 
honest  or  fraudulent  in. point  of  fact :  there  attention  should  haye  been  called 
to  the  circumstances  of  the  parties  at  the  time  of  executioci.    If  the  facts  had 
appeared  upon  a  special  case,  t)iey  would  clearly  be  sufficient  to  establish  an  aot 
of  bankruptcy.    This  was  within  the  meaning  of  the  6  Oeo.  4,  o.  16,  s.  8,  an 
assi^ment  with  intent  to  defraud  certain  orMtitors.    [Tindal,  0.  J.    Is  not 
the  intent  a  question  for  the  jury  T]    Undoubtedly  it  is :  but  the  jury  ought  in 
such  a  case  to  be  informed  that  the  efiect  of  the  transaetion  was  such  that  the 
law  would  infer  the  intent  to  be  firaudnlent    When  a  man  in  a  state  of  declared 
insolyenoy  assigns  for  the  exdusiye  benefit  of  one  class  of  his  creditors  the  only 
property  of  any  yalue  that  he  possesses,  his  intent  necessarily  must  be  to  de- 
fraud or  defeat  and  delay  the  claims  of  his  other  creditors.    Here  the  e£fect  of 
the  instrument  was  to  swe^  away  the  whole  of  Flude's  sepaxate  property  for. 
the  sole  and  exdusiye  benefit  of  the  creditors  of  the  firm.    In  Morffsn  v.  Horse- 
man, 3  Taunt  241, 1  Bose^  884,  it  was  held  that  a  deed  whereby  a  debtor, 
being  pressed,  eonyeyed  estates  in  trust  to  sell  and  to  pay  the  pressing  creditor, 
with  a  further  trust  to  pay  his  debts  to  certain  relatiyes  in  onier  to  giye  them 
an  undue  preference,  in  contemplation  of  bankruptcy,  is  an  set  of  bankruptcy. 
Lmton  V,  Bartlett,  1  Wils.  47|  is  to  the  same  efiect    rBosANQUir,  J*    Lt 
both  those  cases  the  assignor  oomiemplalod  bankruptcy.]    This  assignment  beins 
made  whilst  the  parties  are  in  a  state  of  such  absolute  inscdyency  as  appearea 
in  this  case,  it  must  be  taken  to  haye  been  made  in  contemplaton  of  bankruptcy. 
It  was  admitted  thai  bankruptcy  was  ineyitable  unless  the  creditors  assented  to 
the  proposed  arrangement    At  all  eyents  the  state  of  the  parties  should  haye 
been  submitted  to  the  jury  as  one  ingredient  to  aid  them  in  cominff  to  a  con- 
clusion.   Where  in  contemplation  of  law  an  assicnment  is  fraudulent  and 
yoluntary,  in  order  to  its  constituting  an  aot  of  banxruptcy,  it  is  not  requisite 
that  bankruptcy  should  be  certain;  it  is  enough  if  it  be  imminently  pro* 
baUe. 

TiNDAt,  0.  J.  The  grounds  of  objection  taken  to  the  mode  in  which  this 
case  was  summoned  up  to  the  jury  are  two-— first  that  the  attention  of  the  jury 
was  not  sufficiently  called  to  the  fact  that  Flude  k  Simpson  were  in  a  state  of 
iAsohency  at  the  time  of  the  execution  of  the  deed  in  question    oocondly,  that 
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they  were  not  told,  that,-  to  constitate  the  tranBaction  a  fraudulent  preference  in 
contemplation  of  bankrnptoy,  it  was  enough  that  bankruptcy  waa  in  a  hlA 
degree  probable :  that  ia,  that  I  did  not  sufficiently  place  before  the  jury  the 
&ct  of  the  probability  of  the  bankruptcy  of  Flude  &  Simpson  at  the  time  they 
executed  the  deed.  The  supposed  act  of  bankruptcy  by  Flude  was  the  ezeea- 
tion  of  that  deed  in  December,  1881.  It  is  said,  in  the  first  place,  that  that 
assignment  was  a  fraudulent  grant  made  with  a  yiew  to  defeat  or  delay  credi- 
tors ;  and,  secondly,  that  it  constituted  a  fraudulent  and  voluntary  pr^erenee 
given  by  Flude  to  the  joint  creditors,  with  intent  to  defeat  the  ckims  of  hia 
separate  creditors.  The  first  description  of  act  of  bankruptcy  is  taken  from  the 
statute  itself  (s.  3),  which  enacts  "  that,  if  any  trader  shall  make  or  cause  to 
be  made  any  fraudulent  grant  or  conveyance  of  any  of  his  lands,  tenements, 
goods  or  chattels,  with  intent  to  defeat  or  delay  his  creditors,  such  trader  shall 
be  deemed  thereby  to  have  committed  an  act  of  bankruptcy."  To  constitate 
Uie  execution  of  a  grant  or  conveyance  an  act  of  bankruptcy  within  that  clause, 
two  circumstances  must  concur — the  conveyance  must  be  fraudulent,  and  it 
must  be  with  intent  to  defeat  or  delay  creditors.  Looking  at  this  instrament| 
it  appears  to  me  to  be  very  unlike  any  grant  or  conveyance  to  which  the  mtten- 
tion  of  the  courts  has  ever  been  called  with  reference  to  this  question.  So  fiur 
from  being  a  grant  or  conveyance  made  with  intent  to  defeat  or  delay  creditors, 
it  is  an  agreement  between  two  traders  and  their  creditors,  under  which  the 
former  are  to  retain  possession  of  the  stock  in  trade  for  the  purpose  of  enabling 
them  to  carry  on  the  concern,  and  to  be  allowed  a  riven  time  for  the  payinent 
of  a  composition  of  4s.  6^.  in  the  pound  on  the  debts  of  their  joint  creditors : 
and  at  the  end  of  the  deed  is  a  clause  whereby  a  policy  of  insurance  upon  the 
life  of  one  of  the  partners  is  assigned  to  the  trustees  in  trust  to  pay  each  creditor 
the  balance  of  his  demand,  the  surplus,  if  any,  to  go  to  the  personal  represen- 
tatives of  the  life.  The  policy  was  at  this  time  in  the  hands  of  Messrs.  Han- 
key,  the  bankers  of  Flude  and  Simpson.  What  was  the  effect  of  this  assign- 
ment at  the  time  of  its  execution  ?  The  joint  creditors,  who  were  parties  to  it, 
could  take  no  proceedings  either  against  the  person  or  the  property  of  Flude 
until  the  expiration  of  we  nine  months  given  for  payment  of  the  last  instal- 
ment: but*  the  separate  creditors  of  Flude  were  not  prevented  from  suing  im- 
mediately. The  deed  passed  no  property  of  which  the  creditors  (whether  joint 
or  separate^  could  at  the  time  avul  themselves ;  for,  the  policy  of  assurance 
would  not  be  beneficial  until  after  Flude's  death;  and  therefore  it  cannot  be 
held  to  be  a  grant  whereby  any  class  of  creditors  could  be  defeated  or  delayed. 
(See  Grogan  v.  Cook,  2  B.  &  P.  230.)  The  fair  import  of  the  deed  was  to  im- 
prove the  condition  of  the  separate  creditors  by  delaying  the  remedy  of  the  joint 
creditors.  Simpson,  who  was  called  as  a  witness,  stated  that  his  partner  and 
himself  thought  that  when  they  got  possession  of  their  stock  in  trade  under  the 
provisions  of  the  deed,  and  were  thus  relieved  from  pressure,  they  might  go  on 
and  eventually  retrieve  themselves.  It  was  therefore  purely  a  question  for  the 
jury ',  and  there  could  be  little  doubt  that  at  the  time  the  deed  was  executed 
the  parties  had  no  intent  to  deftot  or  delay  their  creditors.  With  respect  to 
the  other  question  whether  this  deed  constituted  a  fraudulent  preference  in  con- 
templation of  bankruptcy — it  is  to  be  observed  that  the  fiat  did  not  issue  until 
two  years  after  the  execution  of  the  deed.  The  question  was  whether  the  par- 
ties at  the  time  contemplated  bankruptcy  as  a  probable  event  The  fact  of  in- 
solvency is  not  enough  to  warrant  the  inference  that  bankruptcy  was  contem- 
plated ]  for,  these  questions  never  can  arise  except  in  cases  of  insolvency,  and 
insolvency  does  not  necessarily  terminate  in  bankruptcy.  The  eyidenoe  of 
Simpson  as  to  this  fact  would  naturally  weigh  very  much  with  the  jury.  Upon 
the  whole  I  am  not  dissatisfied  with  the  verdict,  and  am  not  disposed  to  assent 
to  its  being  disturbed. 

Paak,  tf.     The  main  question  was  whether  or  not  the  assignment  was  fraudn- 
lent  and  made  with  intent  to  defeat  or  delay  creditors.    It  was  a  question  for 
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the  jury  to  deoide  upon  the  whole  &ct8  before  them.  Whether  the  deed  was 
fraudulent  or  not  was  a  question  for  the  judffe :  but  the  question  of  intention 
must  be  submitted  to  the  jury.  It  is  objected  that  the  fact  of  Flude  and  Simp- 
son's insolvency  was  not  placed  with  sufficient  prominency  before  the  jury,  if 
it  had  been  put  to  them  in  the  way  8uggested|  and  the  jury  had  found  for  the 
plaintiflfsi  doubtless  we  should  have  been  entertained  with  a  motion  on  the  part 
of  the  defendants.  Simpson  stated  that  his  partner  and  himself  had  hopes  of 
continuing  their  trade;  and  the  fiiot  of  the  stock  beine  left  in  their  hands  shows 
that  this  was  the  opinion  of  all  the  parties.  The  red  question  in  cases  of  this 
sort  is,  whether  bankruptcy  is  in  the  contemplation  of  the  party.  In  all  cases 
of  insoWencyy  bankruptcy  may  be  apprehended :  but  that  is  not  enough  to  avoid 
the  transfer  or  conveyance.  It  seems  to  me  that  there  is  no  pretence  for  ques- 
tioning the  summing  up  in  this  case. 

GASEL££y  J.  I  see  no  sround  for  disturbing  this  verdict.  The  questions 
were  very  properly  left  to  tne  jury;  and  the  lord  chief  justice  has  expressed- 
himself  satisfied  with  the  conclusion  they  have  drawn  from  the  foots. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  argument  we  have  heard  ■ 
to-day  proceeds  upon  the  supposition  that  a  grant  or  conveyance  by  one  who  is 
in  insolvent  circumstances  of  a  part  of  his  property,  is  necessarily  fraudulent, 
because  it  tends  to  delay  other  creditors,  notwithstanding  bankruptcy  does  not 
ensue  until  two  years  afterwards.  It  appears  here,  that,  so  far  from  contem- 
plating bankruptcy  as  either  inevitable  or  even  very  probable,  the  parties  were, 
with  the  assistance  of  their  joint  creditors,  struggling  to  avoid  it. 

Bule  refused.(a) 


COURT  V.  WHARTON.— p.  664. 

Upon  a  reference  to  the  prothonotary  to  inquire  into  the  circumstances  attending  the  set-*, 
tiement  of  an  action,  the  prothonotary  reported  that  the  settlement  was  fraudulent  as 
against  the  plaintiff,  stating  some  of  the  facts  that  led  him  to  that  conclusion.  On 
motion  to  confirm  the  report : — Held,  that  it  was  not  competent  to  the  counsel  on  the 
other  side  to  impeach  the  facts  found  by  the  prothonotary,  though  they  were  at  liberty 
to  dispate  his  deductions  therefrom. 

Semble,  that  such  a  report  should  be  in  writing. 

Tms  was  an  action  brought  to  recover  a  sum  of  1300/.  for  arrears  of  an 
annuity.  The  action  was  commenced  on  the  part  of  the  plaintiff  by  one  A.  an 
attorney  of  respectability,  and  proceeded  to  judgment.  B.  was  afterwards  sub- 
stituted for  A.  as  the  plaintiff's  attorney.  B.,  with  the  assistance  of  a  pretended 
friend  of  the  plaintiff,  and  without  consulting  the  plaintiff,  or  communicating 
with  his  former  attorney.  A.,  entered  into  a  compromise  with  the  defendant, 
the  result  of  which  was  that  the  judgment  Was  set  aside,  B.  receiving  from  the 
defendant  120/.  and  the  friend  60/.  Upon  the  application  of  the  plaintiff,  it 
was  ultimately  (with  the  consent  of  all  parties)  referred  to  one  of  the  prothono- 
taries  to  inquire  into  the  circumstances  under  which  this  compromise  was  effected, 
and  to  report  to  the  Court. 

The  prothonotary  having  verh€Uly{h)  reported  that  the  compromise  was  firaudu- 
lent  and  made  without  the  knowledge  of  the  plaintiff,  discharging  the  defendant 
from  all  knowledge  of  or  participation  in  the  fraud,  and  stating  three  several 
facts  as  having  materially  influenced  his  judgment — 

Adamsj  Seijeant,  moved  that  the  prothonotar/s  report  might  be  confirmed. 

(a)  See  Morgan  v,  Brundett,  6  B.  ft  Ad.  296,2  N.  k  M.  280;  Atkhxson  ▼.  Brindall,  ante, 
642,  and  Gibson  v,  Boutts,  3  Scott,  Easter  term,  6  Will.  4. 
(h)  The  Court  seemed  to  think  that  in  cases  of  this  description  the  report  onght  to  be 
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Spankief  BerjeBnti  TaUnd  and  AnuM^  oonM^  weie  proceeding  to  aigse  upon 
the  facts,  when  the  Goort  interpoaed,  obeenring  that,  the  qoeation  of  fnad  or  so 
fraud  haying  been  referred  to  the  prothonotar^,  it  oonld  not  now  be  gone  into. 
J^ankie.  K  thia  were  a< motion  for  a  new  trial,  it  would  be  oompetent  to  the 
defendant  to  show  that  the  verdict  was  againai  the  evidenoe.  [Pabk,  J.  Tlug 
is  rather  like  the  oase  of  an  award :  the  haU  found  by  the  arbitrator  cannot  be 
disputed*]  The  prothonotai^  haa  foand  that  the  traoaaotion  waa  fraudulent, 
giving  certain  reasons  for  his  opinion.  Has  not  the  defendant  a  right  to  go 
into  the  matter  in  order  to  show  that  the  prothonotary's  deduction  from  the 
facta  is  fallacious  ?  The  finding  of  the  arbitrator,  with  reaaona,  ia  in  the  nature 
of  a  special  verdict.  Suppose  an  arbitrator  volunteers  the  statement  upon  hu 
award  of  facta  that  were  not  in  evidence  before  him  ?  [Twdaij,  G.  J.  loa 
cannot  dispute  the  prothonotaiy's  conclusions  of  fact ;  but  you  may  dispute  his 
deductions  therefrom.  Li  the  oaae  of  arbitratorsy  the  parties  are  at  libert?  to 
except  to  the  reasons  as  stated  on  the  face  of  the  award^  not  disputing  the  nets 
on  which  thoee  reaaona  are  founded.]  They  then  proceeded  in  the  courae  potattd 
out 

Adamtf  Seijeanty  waa  stopped  by  the  Court. 

TiNDAii,  G.  J.  I  have  alwaya  imagined  it  to  be  gsneimlly  undcratood  in 
Westminster  Hall,  that,  when  a  question  of  Csot  ia  refmed  to  an  officer  of  tbe 
Court,  hia  report  is  conebaive,  unless,  upon  a  aubatantive  motion,  it  is  thought 
to  be  necessary  to  send  the  znatter  back  to  him.  I  agree,  that,  i£  the  groaadi 
stated  upon  the  report  are  inauffioient  to  aupport  the  conclusioii,  counsel  are  st 
libertv  to  that  extent  to  reason  upon  it.  Notwithstanding  the  obaervationB  I 
have  heurd,  I  see  nothing  to  invalidate  the  conclusion  at  which  the  prothonotair 
has  arrived.  He  assigns  certain  reasons  for  his  opinion,  not,  as  1  understan^^ 
aU  the  grounds  upon  which  that  opinion  was  founded :  but  still  the  reasons  he 
has  assigned  appear  to  me  to  be  amply  sufficient.  I  therefore  think  that  the 
report  must  be  confirmed. 

Park,  J.  I  am  of  the  same  opinion.  I  think  it  would  be  establishing  a 
tery  dangerous  precedent  if  we  permitted  all  the  facts  to  be  gone  though  ag^in 
after  the  matter  haa  by  consent  been  referred  either  to  an  arbitrator  or  to  an 
officer  of  the  Court  The  ground  of  thia  attempt  is  that  the  reaaona  aaa^ied 
by  the  prothonotary  for  the  oonolusieo  he  has  come  to  are  not  per  se  suffideat 
to  justify  it.  To  this  I  do  not  agree :  but,  assuming  the  reasons  stated  to  be 
insufficient — ^it  bv  no  means  follows  that  they  constltued  the  only  grounds  of 
the  decision.  Had  the  parties  desired  ity  the  Court  would  have  directed  sn 
issue  at  first ;  and  then,  if  the  jury  had  found  as  the  prothonotary  has  how 
found,  their  decision  would  have  been  held  final. 

Gaselbe,  J.,  and  Bosanqukt,  J.,  concurring,  the  prothonotair's  report  ms 
confirmed  and  the  rule  made  absolute  on  terms.  ILule  absolate. 


SIMPSON  V.  Sir  W.  CLAYTON,  Bart.,  Administrator  of  Sir  W.  CLAYTON, 
Bart.,  decea8ed.~p.  691. 

Where  the  plaintiiT'a  coanael  stops  the  Jadge  in  the  coane  of  his  aanuBiag  ap,  beeaiue 
hia  opinion  appears  to  be  atrong^j  adrerae,  and  electa  to  be  noD8uited,he  cannot  afUr- 
warda  move  for  a  new  triaL 

The  declaration  stated,  that  before  the  making  of  the  indenture  of  lease 
thereinafter  set  forth,  W.  Clayton  was  lawfully  possessed  of  the  tenements  and 
premises  thereinafter  mentioned  to  have  been  demised,  for  the  residue  and 
remainder  of  a  certain  term  of  years,  to  wit,  the  residue  of  the  term  of  ninetj- 
nine  years  commencing  from  the  5th  March,  1777,  theretofore  granted  of  the 
said  premises  (inter  alia)  under  and  by  virtue  of  certain  letters  patent  under  the 
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mat  teal  of  the  Duchy  of  Gomwall^  if  three  penona,  vii;  the  said  W.  GlaytoQi 
U.  Clayton^  and  Jv  Medwin,  the  lives  nomixiated  in  the  said  letters-patent,  should 
80  long  live;  that  t(^e  said  W.  Clayton  being  so  possessed  of  the  tenements  and 
premises  aforesaid  fbc  the  residue  of  the  said  term  of  years  so  granted,  afbev- 
vards,  to  wit,  on  the  Ist  August,  1789,  by  an  indenture  of  lease  then  made 
between  the  said  W.  Clayton  of  the  one  part  and  John  Ismay  and  John  Har- 
rison of  the  other  part  [profert,3  the  said  W.  Clavton,  for  the  oonsiderationi 
therein  mentioned^  did  demise,  lease,  and  to  farm  let  unto  Ismay  and  Harrison 
all  those  two  pieces  or  parcels  of  land  situate  &c.  [describing  them)-»habendum 
to  Ismay  and  Harrison,  their  heirs,  executors,  administrators,  and  assigns  from 
the  24th  June  then  last  past  for  th#  term  of  sixty-four  years  and  a  quarter 
thence  next  ensuing  and  fully  to  be  oomplete  and  ended,  if  the  said  W.  Clayton, 
George  Clayton,  and  James  Medwin,  the  lives  uominated  in  the  letters-patent 
from  the  Duchy  of  Cornwall  of  the  said  demised  premises  (inter  alia)  to  the 
said  W.  Clayton,  or  if  any  other  person  or  persons  whose  lives  or  life  the  said 
W.  Clayton,  his  executors,  administrators,  or  assigns,  or  the  person  or  persons 
who  at  the  time  during  the  said  term  of  sixty-five  years  and  a  quarter  should 
be  entitled  to  the  beneficial  interest  of  the  then  present  or  any  future  letters- 
patent  should  nrocure  to  be  nominated  in  any  future  letters-patent  of  the 
thereby  demised  premises,  should  so  long  live,  vieldinff  and  Irvine  therefore 
the  yearly  rents  in  the  said  indenture  mentioned :  And  the  said  W.  Clayton^ 
for  himself,  his  heirs,  executors,  administrators,  and  assigns,  did  thereby 
covenant,  promise,  and  agree  to  and  with  Ismayand  Harrison,  their  executors, 
administrators,  and  assigns,  that  he  the  said  W.  Clayton,  hie  executors,  ad- 
ministrators, and  assigns,  and  all  other  person  or  personewho  for  the  time  being 
should  be  entitled  to  the  said  recited  lettera-patent  and  the  premises  thereby 
demised^  in  order  to  confirm  the  said  term  thereby  or  intended  to  be  thereby 
granted  in  the  said  premises  to  Ismay  and  Harrison,  their  executors,  administrap 
tors,  and  assigns,  absolutely,  should  and  would  from  time  to  time  when  either 
of  them  the  said  W.  Cla^rton,  G.  Ckyton,  and  James  Medwin,  or  any_  other 
person  or  persons  whose  life  or  lives  should  be  nominated  Mid  appointed  in  any 
future  letters-patent  in  his  or  their  place  or  stead,  should  happen  to  die  or 
depart  this  life  during  the  term  of  65^  years,  appfy/cVf  and  do  his  and  their 
utmost  endeavours  to  procure  suA  renewal  or  renewah  o/ntch  letUrspatent  for 
another  life  or  lives,  so  as  the  said  Ismay  and  Harrison,  their  executors^ 
administrators,  and  assigns,  might  hold  and  enjoy  all  and  singular  the  premises 
thereby  demised  to  them  or  intended  so  to  be  for  the  whole  df  the  said  term  of 
651  years  thereby  demised ;  subject  only  to  the  rents  and  covenants  in  the 
said  indenture  mentioned ;  and  that  without  Ismay  and  Harrison,  their  execar 
tors,  administrators,  and  assiffus  beins  compelled  or  compellable  or  liable  to  pay 
any  part  of  the  fine  or  fines  £at  shotdd  be  paid  on  such  renewal ;  and  also  that^ 
they  the  said  Ismay  and  Harrison^  their  executors,  administrators,  or  assigns 
paying  the  sud  yearly  rent,  and  performing,  fulfillinc,  and  keeping  all  and 
singular  the  covenants,  clauses,  and  agreements  thereinbefore  reserved  and  con- 
tained on  the  parts  and  behslb  of  them  the  said  Ismay  and  Harrison,  their 
executors,  administrators,  or  assigns,  to  be  paid,  observed,  performed,  and  kept. 
should  and  mi^ht  peaceably  and  quietly  have,  hold,  use,  oecupv,  possess,  and 
enjoy  all  and  sinffular  the  premises  thereby  demised,  or  intended  so  to  be,  with 
their  and  every  of  their  appurtenanoes,  for  and  during  the  term  thereby  granted, 
without  any  let,  suit,  trouble,  denial,  interruption)  ejection,  eviction,  or  molesta- 
tion of,  from,  or  by  the  said  W.  Clayton,  hb  execntors,  administrators,  or 
assigns,  or  the  persons  or  person  who  for  the  time  being  should  be  entitled  to 
the  said  letters-patent,  or  any  other  person  or  persons  whomsoever  lawfully 
claiming  or  to  claim  by,  from,  or  under,  or  in  trust  for  him,  them,  or  any  or 
either  of  them,  or  by  or  through  his,  their,  or  any  or  either  of  their  consent; 
assent,  neglect,  default,  privity,  or  procurement ;  as  by  the  sud  indenture,  on 
reference  thereto,  will  appear :  by  virtue  of  which  demise  the  said  Ismay  and 
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Harrison,  to  wit,  on  the  Ist  August,  1789,  entered  into  and  upon  all  and* 
singular  the  said  demised  premises  with  the  appurtenances,  and  became  and  were 
possessed  thereof  for  the  said  term  so  to  them  thereof  granted  as  aforesaid.  The 
declaration  then  proceeded  to  set  forth  various  mesne  assignments  and  demises, 
bj  virtue  whereof  the  plaintiff  ultimately  became  assignee  of  three  fourths 
and  one  third  of  another  fourth  of  and  in  the  demised  premises  for  the  rest  and 
and  residue  of  the  said  term  of  65|  years  by  the  said  first>mentioned  indenture 

S 'anted ;  and  that  during  that  term,  to  wit,  on  the  11th  October,  1828,  6. 
lay  ton,  one  of  the  persons  so  named  in  the.  said  letters-patent  from  the  Buchy 
of  Cornwall,  and  in  the  said  first-mentioned  indenture  mentioned,  died ;  and 
afterwards  and  during  the  said  term  )d^  the  said  first-mentioned  indenture 
granted,  to  wit,  on  the  30th  November,  1833,  J.  Medwin,  another  of  the  per- 
sons so  named  in  the  letters-patent  and  in  the  said  first-mentioned  indenture, 
died  and  afterwards  and  during  the  said  term  by  the  first-mentioned  indenture 
granted,  to  wit,  on  the  28th  Januair,  1834,  Sir  W.  Clayton,  in  the  said  first- 
mentioned  indenture  mentioned,  and  being  the  said  party  thereto,  died ;  that 
no  other  person  or  persons  were  during  any  part  of  the  time  aforesaid,  either 
before  or  after  the  making  of  the  said  first-mentioned  indenture  until  the  death 
of  the  said  Sir  W.  Clayton,  nominated  and  appointed  in  any  letters-patent  from 
the  Duchy  of  Cornwall  of  the  said  demised  premises  in  the  place  or  places  or 
stead  of  the  said  O.  Clayton,  J.  Medwin  or  either  of  them,  according  to  the 
meaning  and  intent  of  the  said  first-mentioned  indenture :  and,  although  the 
plaintiff  had  performed  all  things  in  the  said  first^mentioned  indenture  men- 
tioned on  his  part  and  behalf  as  such  assignee  as  aforesaid  to  be  performed  and 
fulfilled ;  yet  the  said  Sir  W.  Clayton  in  his  lifetime,  not  regarding  his  said 
covenant  in  that  behalf  so  made  as  aforesaid,  did  not  nor  wovdd  either  on  the 
death  of  the  said  G.  Clayton,  on  the  said  J.  Medwin,  in  order  to  confirm  the 
said  term  by  the  said  first-mentioned  indenture  granted  in  the  said  premises  to 
the  said  Ismay  and  Harrison  absolutely,  apply  for  and  to  do  his  utmost  endea- 
vours to  procure  a  renewal  of  the  said  letters-patent  in  the  said  first-mentioned 
indenture  mentioned  for  another  life  or  lives,  so  9a  (he  plaintiff(a)  might  hold 
and  enjoy  the  said  demised  premises  in  and  by  the  said  first-mentioned  inden- 
ture demised  to  him  for  the  whole  of  the  said  term  of  651  J«&n,  subject  only 
to  the  rents  and  covenants  in  the  said  indenture  contained,  but  wholly  neglected 
and  refused  so  to  do ;  that  thereupon,  and  by  reason  thereof,  and  on  the  death 
of  the  said  Sir  W.  Clayton,  the  said  term  by  the  said  first-mentioned  indentu^ 
granted,  ceased  and  became  and  was  ended  and  determined:  By  means  of 
which  said  several  premises  the  plaintiff  had  lost  and  been  deprived  of  all  the 
rents,  profits,  benefits,  and  advantages  which  would  have  arisen  and  accraed  to 
him  from  the  performance  of  the  said  covenant  of  the  said  Sir  W.  Clayton  in 
that  behalf  so  made  and  so  broken  as  aforesaid,  and  from  the  existence  and 
continuance  of  the  said  term  by  the  said  first  mentioned  indenture  granted,  and 
which  rents,  &c.  would  have  amounted  to  a  large  sum  of  money,  to  wit, 
10,000^. )  and  also  by  means  of  the  premises  the  plaintiff  had  lost  and  been  de- 
prived of  the  use  and  benefit  of  divers  sums  amounting,  to  wit,  to  2000/.  in 
and  about  the  improving,  repairing,  and  benefiting  the  said  premises  during  the 
said  term ;  and  the  plaintiff  had  been  and  was  by  means  of  the  premises  other- 
wise mAch  injured  and  damnified;  so  the  plaintiff  in  fact  said  that  the  said 
Sir  W.  Clayton  had  broken  the  covenant  so  by  him  made  as  aforesaid. 

The  defendant  pleaded  that  the  said  Sir  W.  Clayton,  did,  on  the  death  of  G. 
Okvton  and  J.  Medwin  respectively,  in  order  to  confirm  the  said  term  by  the 
said  first-mentioned  indenture  granted  in  the  said  premises  to  Ismay  and  Harri- 
son absolutely,  apfly  for  and  do  hi$  utmott  endeavours  to  procure  a  renewal  of 
theaaid  letters  patent  in  the  said  first-mentioned  indenture  mentioned  for  ano- 
ther life  and  Hoes,  so  that  the  phuntiff  might  hold  accordingly  the  said  demised 

(a)  Qa»re. 
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premises  in  and  by  the  said  first-mentioned  indenture  demised  as  aforesaid  for 
the  whole  of  the  said  term  of  65j^year8;  snbjeot  only  to  the  rents  and  covenants  in 
the  said  indenture  contained,  according  to  the  tenor  and  effect,  true  intent,  and 
meaning  of  the  said  first-mentioned  indenture,  and  of  the  said  covenant  of  the 
said  Sir  W.  Olayton  by  him  in  that  behalf  made  as  aforesaid.  Upon  this  plea 
the  plaintiff  joined  issue. 

The  cause  was  tried  before  Park,  J.,  at  the  last  Summer  Assizes  for  the  county 
of  Surry.  The  facts  were  as  follows : — Sir  W.  Clayton  held  under  letters-patent 
from  the  Duchy  of  Cornwall  about  eighty-seven  acres  of  land  in  the  parish  of 
Lambeth  for  a  term  of  ninety-nine  years  from  Michaelmas,  1777,  provided 
three  persons  therein  named  (G.  Clayton,  J.  Medwin,  and  W.  Clayton) 
should  so  long  live.  Sir  W.  Clayton  granted  an  under-lease  of  a  portion  of  the 
land  in  question  to  Ismay  and  Harrison  for  a  term  of  sixty-five  years  and  a 
quarter,  if  the  cestui  que  vie  should  so  long  live,  covenanting  with  Ismay  and 
Harrison  and  their  assigns,  that,  when  any  of  the  oestuis  que  vie  should  die  within 
the  term,  he,  his  heirs,  &c.,  would  apply  for  and  use  his  utmost  endeavours  to 
procure  a  renewal  of  the  letters-patent,  and  that  without  the  under-leases  pay- 
mg  any  portion  of  the  fine  for  such  renewal.  The  term  and  interest  Ranted  to 
Ismay  and  Harrison,  by  various  mesne  assignments,  became  vested  in  the  plain- 
tiff. 

On  the  11th  October,  1828,  G.  Clayton,  one  of  the  lives  died ;  in  Novem- 
ber, 1833,  J.  Medwin  died;  and  in  January,  1834,  Sir  W.  Clayton  died; 
whereupon  the  whole  interest  of  the  Clayton  family  in  the  property  ceased. 

On  the  death  of  G.  Clayton,  it  became  the  duty  of  the  lessor,  m  pursuance 
of  his  covenant,  to  use  his  best  endeavours  to  obtain  the  substitution  for  ano- 
ther life ;  and  the  question  in  the  cause  was  whether  or  not  he  had  so  done;  it 
being  aereed  that  he  was  bound  to  apply  for  a  renewal,  and  pay  such  fine  there- 
on as  me  renewal  was  reasonably  worth.  The  only  evidence  offered  on  the 
part  of  the  defendant  to  shew  that  the  lessor  had  used  his  utmost  endeavours 
to  procure  a  renewal  of  the  letters  patent,  consisted  of  a  memorial  for  the  in- 
sertion of  another  life,  presented  to  the  Duchy  on  the  17th  October,  1828,  and 
a  bill  in  equity ;  which,  after  three  years'  negotiation  terminated  in  an  offer  to 
renew  upon  payment  of  a  fine  of  64,200^.  This  fine  was  the  result  of  surveys 
and  oalcalations  made  by  several  surveyors  and  actuaries  of  eminence,  and  was 
assessed  at  three  years  purchase  upon  houses  producing  a  rent  of  20^.  per  an- 
num, at  two  and  a  half  years'  purchase  upon  houses  of  a  less  value.  The  de- 
fendant offered  to  pay  30,0002;  but  his  offer  was  rejected.  Various  letters 
patent  under  which  the  Clayton  family  had  held  the  property  from  the  time  of 
Charles  the  Second,  were  put  in  by  the  defendant  with  a  view  to  contrast  the 
amount  of  the  fines  paid  upon  the  successive  renewals,  with  that  demanded 
upon  the  present  .pccasion.  These  were  objected  to  on  the  part  of  the  plaintiff 
as  inadmissible :  but  the  learned  judge  received  them.  On  the  part  of  the  de- 
fendant it  was  contended  that  the  fine  he  was  bound  to  pay  on  the  renewal 
should  be  calculated  upon  an  estimate  of  his  own  beneficial  interest  in  the  pre- 
mises, and  not  that  of  the  under-tenants.  The  plaintiff's  counsel  proposed  to 
prove,  by  the  evidence  of  the  surveyors  and  actuaries,  that  the  fine  demanded 
by  the  Duchy  was  reasonable ;  and  that  the  propertv  had  since  been  taken  by 
other  parties  at  a  much  higher  amount  of  fine.  The  learned  judge  refused  to 
admit  this  evidence,  observing  that  the  only  issue  to  be  tried  was  whether  or 
not  the  defendant  had  used  reasonable  exertions  to  procure  a  renewal  of  the 
letters-patent. 

The  learned  judse  in  his  summing  up  told  the  jury  that  the  only  question 
for  their  consideration  was  whether  or  not  the  defendant  had  used  due  exertions 
to  obtain  a  renewal  of  the  letters-patent,  regard  being  had  to  the  amount  of  the 
fine  demanded  for  such  renewal ;  and  that  he  was  not  bound  to  pay  an  unrea- 
sonable sum :  and  he  was  proceeding  to  comment  upon  the  evidence,  expressing 
himself  somewhat  freely  as  to  the  irrelevancy  of  the  evidence  of  the  value  w 
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the  property  offered  on  the  part  of  the  plaintiff;  when  the  plaintiff'a  coaDael, 
after  an  ineffectual  attempt  to  persuade  the  judge  that  the  principle  upon  which 
the  defendant  estimated  the  reasonableness  of  the  fine  was  inooziecty  elected  to 
be  nonsuited. 

Shec,  in  Miohaelmas  Term  last,  moved  for  a  new  trial.  Notwithstanding  hii 
haying  elected  to  be  nonsuited,  the  plaintiff  is  still  under  certain  cireumsttnoei 
entitled  to  move  for  a  new  trial.  [Tindal.  0.  J.  It  must  be  a  very  atroDE 
case.]  The  cases  of  Butler  v.  Dorant,  3  Taunt.  229,  Bobinson  v  Cook,  6 
Taunt.  386,  and  Elsworthy  v.  Bird,  M'Clel.  69,  decided,  that,  where  the  plus- 
tiff's  counsel  acquiesces  in  or  elects  to  be  nonsuited,  be  cannot  afterwards  haw 
a  new  trial.  But  these  cases  have  since  been  overruled.  In  Alexander «. 
Barker,  2  C.  &  J>  133,  it  was  held  that  submitting  to  a  nonsuit  in  deference  to 
the  opinion  of  Uie  judge  (which  opinion  was  incorrect)  did  not  estop  the  plain- 
tiff from  moving  to  set  aside  such  nonsuit.  Bayley,  B.,  there  says :  ''  I  hare 
heard  Lord  Tenterden  say,  over  and  over  again,  that,  if  he  nonsuited  upon  an 
opinion  intimated  at  the  trial,  ip  which  the  counsel  acquiesced,  and  was  wrong, 
the  court  ought  to  set  aside  that  nonsuit  It  would  be  very  bard  if  it  ivere 
otherwise,  because  counsel  must  in  that  case  at  their  peril  decide  whether  tiie 
judge  was  right  or  wrong.''  In  Yacher  «.  Cocks,  1  B.  &  Ad.  145,  the  pkin- 
tiff's  counsel  insisted  upon  being  nonsuited.  Lord  Tenterden  said :  ^' A  jndg^ 
ought  not  to  nonsuit  if  there  is  any  evid^ce  for  the  consideration  of  the  jmy 
on  behalf  of  the  pkintiff ;  because,  if  the  facts  went  to  the  jniy^  they  might 
possibly  in  their  discretion  find  a  verdict  for  him.  Here,  the  plaintifi  insi^ 
on  a  nonsuit:  they  were  entitled  to  do  so;  but,  if  there  was  any  evidence  on 
which  the  jury  might  in  their  discretion  have  found  a  verdiot  for  the  defend- 
ants, the  nonsuit  by  which  that  evidence  was  withdrawn  from  the  jury's  oono- 
deration  ought  not  now  to  be  set  aside  at  the  instance  of  the  plaintifis."  In 
the  present  case  there  wa^no  evidence  to  warrant  a  verdict  fw  the  defendant; 
and  the  evidence  offered  for  the  plaintiff  was  either  rejected  or  so  materiallj 
weakened  in  its  effect  by  the  strong  observations  of  the  learned  judge,  that  the 
plaintiff's  counsel  were  fully  justified  in  the  course  they  adopted.  [Gasicb, 
J.,  referred  to  Palmer  v,  Marshall,  1  M.  &  Scott,  454,  where  the  plaintiff  elected 
to  be  nonsuited,  and  afterwards  applied  to  the  court  for  a  new  trial  on  tbe 
ground  of  misdirection,  and  no  objection  was  taken  to  his  right  to  move.] 

Thmger  and  Piatt  showed  cause.  Where  the  nonsuit  is  the  act  of  the  jndge, 
no  doubt  the  court  will  in  a  proper  case  interfere.  But  here  the  trial  was  ren- 
dered abortive  by  the  plaintiff's  own  act :  he  improperly  withdrew  the  case  fron 
the  consideration  of  the  jury;  and  therefore  he  has  no  ri^ht  now  to  come  and 
ask  the  Court  to  set  aside  the  nonsnit  Butler  v.  Doraat  is  pveoisely  in  point, 
and  has  never  been  overruled.  There,  on  a  special  agreement  made  on  the  sale 
of  a  share  in  the  secret  of  making  BarUe/s  antibilious  pillS;  whereon  the  de- 
fendant agreed  annually  to  expend  1000^.  in  advertisements,  the  breach  asaigped 
was  the  not  having  expended  that  sum^  Upon  the  trial,  after  the  case  was 
closed  on  both  sides,  the  judge  was  proceeding  in  his  sunaming  up  to  direct  tb 
jury  that  the  plaintiff,  not  haying  distinctly  proved  a^y  speoial  damage  ansiog 
from  the  breach,  was  entitled  to  nominal  damages  only;  whereupon  Best,  Stf- 
jeant,  for  the  plaintiff,  elected  to  be  nonsuited.  He  afterwards  moved  for  a 
new  trial  on  the  ground  of  misdirection.  Lawrence,  J.,  said :  <'  His  lordahip 
did  not  say  you  should  be  nonsuited;  he  directed  the  jury  that  yon  should  bava 
nominal  damages  only;  but  you  did  not  choose  to  trust  your  case  with  the  joij- 
If  there  were  a  misdirection,  you  should  have  abided  the  verdict,  and  hav* 
reserved  the  objection  for  a  motion  for  a  new  triaL  I  believe  this  has  ne?er 
been  done,  that  a  counsel  shall  lie  by  until  he  hears  the  opinion  of  the  judge 
at  Nisi  Prius,  and  that  if  he  thereupon  chooses  to  be  nonsuited,  he  shall  coma 
to  the  Court  to  set  aside  his  own  act."  Mr.  Baron  Wood,  in  Ward  0.  Masoa, 
9,  Price,  295,  lays  down  the  rule  very  distinctly  in  these  terms : ''  If  the  plain- 
tiff chooses  tQ  submit  to  the  (pinion  of  the  judge,  without  letting  the  case  fv 
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to  the  Jqit,  he  certai&lv  may  do  so,  and  that  will  be  binding  on  him;  bat  no 
man  is  obliged  to  submit  to  be  nonsuited  on  the  opinion  of  the  judge  upon  the 
weight  or  sufficiency  of  the  evidence  which  he  brings  forward  to  support  his 
case.  The  judge  may  direct  the  jury  on  it,  according  to  the  opinion  which  he 
may  have  formed ;  and,  if  the  jury  adopt  it,  the  party  is  concluded  by  their 
Terdict ;  or,  in  order  to  avoid  that,  the  party  may  submit  to  be  nonsuited.  In 
that  case,  most  assuredly  he  would  not  be  permitted  to  move  to  set  the  nonsuit 
aside.''  Yacher  v.  Cocks  is  an  authority  rather  in  favour  of  the  defendant. 
There,  the  judge,  in  summing  up  the  case,  directed  the  jury,  if  they  came  to 
a  certain  conclusion,  to  rive  their  verdict  for  the  plaintiff;  but,  if  they  came  to 
either  of  two  other  conclusions,  which  he  pointed  out,  to  find  for  the  defend- 
ant and  state  on  which  ground  their  judgment  was  formed.  The  plaintiff  then 
chose  to  be  nonsuited :  and  it  was  held  that  he  was  not  entitled  to  a  new  trial 
on  account  of  misdirection^  if  either  of  the  two  latter  points  was  rightly  put  to 
the  jury. 

Shee,  in  sup]^rt  of  his  rule.  A  nonsuit  can  in  no  case  be  said  to  be  the  act 
of  the  judge ;  it  is  in  every  case  the  act  of  the  party :  and  no  distinction  can 
be  laid  down  between  acquiescence,  election,  submission,  and  insisting.  This 
case  is  not  to  be  distinguished  from  Alexander  v.  Barker.  All  the  cases  show 
that  there  are  circumstances  that  will  warrant  the  setting  aside  a  nonsuit  in 
which  the  plaintiff's  counsel  has  felt  it  to  be  his  duty,  in  deference  to  the 
judge,  to  acquiesce  at  the  trial.  Treating  the  greater  part  of  the  plaintiff's 
evidence  as  either  inadmissible  or  immaterial  to  the  issue,  was  in  effect  the  same 
as  directing  a  nonsuit.  The  plaintiff  is  equally  entitled  to  a  new  trial  if  there 
was  no  evidence  on  which  the  jury  would  be  entitled  to  find  for  the  defendant. 
fTiNDAL,  0.  J.  For  misdirection  in  matter  of  law,  a  bill  of  exceptions  only 
lies.]  Although  it  is  true  the  learned  judge  had  not  finished  his  summing  up, 
enough  had  been  said  to  show  the  strong  bias  of  his  opinion,  in  which  the 
plaintiff's  counsel  could  do  no  other  than  acquiesce. 

TiNDAL,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
general  rule  of  law  is,  that,  where  in  the  progress  of  the  trial  the  plaintiff's 
counsel  chooses  to  withdraw  the  case  from  the  consideration  of  the  jury,  he 
cannot  afterwards  come  to  the  court  and  ask  for  a  new  trial.  There  are,  how- 
ever, certain  exceptions  to  this  rule;  as,  where  the  judge  who  presides  at  the 
trial  intimates  a  strong  opinion  that  the  plaintiff  ought  to  be  called,  or  refuses 
to  receive  evidence  tendered,  or  misdirects  the  jury  in  point  of  law,  and  the 
plaintiff's  counsel,  deferring  to  the  opinion  of  the  judge,  elects  to  be  nonsuited 
— the  court  will  deal  out  to  the  parties  the  same  measure  of  iustice  as  if  the 
cause  had  proceeded  uninterruptedly  to  its  conclusion.  Such  was  the  case  of 
Alexander  v.  Barker,  where  it  was  held  that  submitting  to  a  nonsuit  in  defer- 
ence to  the  opinion  of  the  judge  at  the  trial  (which  opinion  was  incorrect)  did 
not  estop  the  plaintiff  from  moving  to  set  aside  such  nonsuit.  There,  the  non- 
suit proceeded  upon  a  mistaken  view  of  the  ease.  But  so  far  Arom  Uiat  being 
80  here,  I  can  scarcely  conceive  a  case  more  foreign  in  its  eiroumstanoes  from 
the  authority  just  adverted  to:  it  appears  that  the  learned  judge  was  proceeding 
to  sum  up  the  evidence  to  the  jury,  when  the  counsel  for  the  plaintiff  inter- 
Ijosed,  and  desired  that  he  might  be  nonsuited.  It  was  a  mere  voluntary  elec- 
tion. I  have  heard  of  no  wrong  direction;  nor  of  any  evidence  having  been 
improperly  rejected:  the  utmost  extent  of  the  argument  is,  that  the  judge,  from 
time  to  time  as  he  proceeded,  expressed  an  opinion  on  the  weight  of  the  evi- 
dence. This  he  had  a  perfect  right  to  do.  Even  if  the  judge,  in  the  expression 
of  his  opinion  upon  the  effect  of  the  evidence  as  one  of  the  jury,  were  mistaken 
in  point  of  fact,  that  would  afford  no  ground  for  a  motion.  It  cannot  be  neces- 
Bary  to  cite  any  authority  for  so  indubitable  a  position :  if  it  were  so,  The  Attor- 
ney-Qeneral  v.  Gk>od,  M'Glel.  k  Y.  286,  is  precisely  in  point.  It  was  there  held 
that  the  due  degree  of  weight  to  be  given  by  a  judge  in  directing  the  jury  to 
pardcjolar  evidence  which  had  been  properly  admitted;  must  be  left  to  his  own 
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discretion)  and  his  discretion  in  this  respect  cannot  be  revised  by  the  ooort 
HuUock,  B.,  there  says:  '<I  think  that  the  evidence  was  admissible,  and  ought 
to  have  been  left  to  the  jury.  If  that  be  so,  and  the  case  were  sent  down  again 
for  trial,  it  would  be  again  admitted.  Therefore  the  only  ground  remaining  is, 
that  too  great  effect  was  given  to  the  evidence  in  the  learned  judge's  direction. 
I  apprehend  that  that  would  be  a  new  ground  for  granting  another  trial,  and 
would  open  a  door  to  applications  for  that  purpose  to  an  extent  incalculable.  I 
am  at  a  loss  to  know  by  what  rule  the  precise  quantum  of  force  which  shonld 
be  attached  by  a  judge  to  a  particular  piece  of  evidence  on  a  trial  is  to  be  mea- 
sured." When  the  plaintiff's  counsel  saw  the  strong  impression  of  the  judgB 
against  them,  and  that  the  like  feeling  seemed  to  pervade  the  minds  of  the  juiy, 
I  am  far  from  saying  they  exercised  an  unwise  discretion  in  withdrawing  from 
the  contest :  but,  if  any  one  is  to  suffer  from  the  exercise  of  that  discretion,  it 
clearly  ought  not  to  be  the  defendant. 

Park,  J.,  declined  to  give  any  opinion. 

Gasblsb,  J.,  was  absent. 

BosANQUET,  J.  It  does  not  appear  to  me  that  there  is  any  ground  for  saying 
that  the  jury  were  misdirected;  the  very  auestion  about  which  the  parties  were 
contending  was  precisely  put — ^whether  the  fine  demanded  was  reasonable  or 
not.  The  learned  judge  may  have  thousht  the  evidence  on  the  one  side  stronger 
than  that  on  the  other;  and,  seeing  that  he  entertained  that  impresuon,  and 
that  the  jury  were  also  imbibing  it,  the  plun tiff's  counsel  may  have  acted  wisely 
in  withdrawing.  The  judge's  opinion  as  to  the  weight  of  evidence,  even  if  it 
leads  him  to  give  utterance  to  expressions  that  are  not  strictly  warranted  by  tlie 
facts,  affords  no  ground  for  a  motion  for  a  new  trial — ^The  Attorney-General  v. 
Good.    The  plaintiff  is  not  estopped  from  trying  the  question  again. 

Rule  discharged. 


DOE  d.  MILBURN  v.  EDGAR.— p.  782. 

One  G.  was  let  hito  possession  of  land  allotted  to  one  P.  nnder  an  inclosnre  act  in  1814 
upon  a  contract  of  sale  onder  which  one-half  of  the  purchase  money  was  paid,  and  in- 
terest upon  the  remaining  moietj  regularly  till  the  year  1828,  when  G.  became  bank- 
rapt.  No  conreyance  was  ever  ezecnted,  nor  was  the  remainder  of  the  pnrchase- 
money  eyer  paid : — Held,  that  the.  possession  by  G.  nnder  this  incohate  contract  wtf 
not  adyerse  to  the  title  of  P.,  the  yendor;  and  that  the  assignee  of  P.  might  maintiii 
ejectment  notwithstanding  the  lapse  of  twenty  years  from  the  time  possession  was  fint 
giyen  :  Held  also,  that  it  was  not  competent  to  G.,  or  to  one  claiming  under  him,  to 
contest  the  title  of  P.,  by  reason  of  the  want  of  an  award  by  the  commissioners  nnder 
the  act. 

This  was  an  action  of  ejectment  for  the  recovery  of  land  in  the  parish  of 
Uphill,  in  the  county  of  Somerset.  In  addition  to  the  facts  stated  in  a  former 
report  of  this  case,  2  Scott,  581,  it  appeared  at  the  trial  that  the  lessor  of  tbe 
plaintiff,  treating  the  purchase  from  Payne  by  Geffg  as  incomplete,  had  demanded 
possession  of  the  premises  in  question,  which  the  defendant  refosed  to  deliver 
up.  On  the  part  of  the  defendant  it  was  contended  that  an  adverse  possession 
for  more  than  twenty  years  having  been  shown  on  the  part  of  Gegg,  a  legal 
conveyance  of  the  land  to  him  must  now  be  presumed  ;(a}  and  also  that  there 
was  no  evidence  of  any  award  made  by  the  commissioners  under  the  inclosure 
act,  upon  which  to  found  a  title  in  Payne.  Coleridge,  J.,  told  the  jury  that 
the  possession  of  Gegg  was  not  adverse^  and  left  it  to  them  to  say  whether  or 

[a)  Objections  were  also  taken  to  tbe  validity  of  the  assignment  by  Payne  nnder  tbe 
lords'  act  to  the  lessor  of  the  plaintiff:  these  were  disposed  of  on  the  former  oecsr 
sion ;  and  the  reference  as  to  the  other  points  not  haying  been  proceeded  with,  they  wen 
now  argued. 
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not  the  sale  to  him  had  ever  been  completed.    The  jury  fonnd  that  it  had  not, 
and  a  verdict  was  thereupon  entered  for  the  lessor  of  the  plaintiff. 

Erie,  in  Michaelmas  Term  last,  obtained  a  role  nisi  for  a  nonsuit  or  a  new 
trial,  on  the  grounds  above  stated — 

Crowder,  and  BaU  showed  cause.  The  case  stands  in  the  same  position  as  if 
Payne  had  been  the  lessor  of  the  plaintiff,  and  Gegg  the  defendant.  As  between 
them,  it  is  perfectly  clear  there  has  been  no  adverse  possession.  Gtegg  was  in 
under  an  agreement  for  a  sale  which  was  never  completed;  he  was  therefore  a 
mere  tenant  at  will,  whose  possession  was  liable  at  any  time  to  be  determined 
by  a  demand — Right  d.  Lewis  v.  Beard,  13  East,  210;  Doe  d.  Newby  v.  Jack- 
son, 2  D.  &  R.  514,  1  B.  &  C.  448;  Doe  d.  Hiatt  v.  Miller,  5  C.  &  P.  595.  In 
Hall  v.  Doe  d.  Surtees,  1  D.  &  R.  840,  5  B.  &  A.  687,  where  A.  mortgaged 
premises  in  fee  to  B.,  with  a  proviso  for  redemption  on  payment  of  the  mort- 
gage-money on  a  given  day,  but  A.  continued  in  possession  until  *his  death, . 
after  which  C,  his  son  and  heir,  and  his  widow,  continued  in  possession  until 
the  death  of  the  ktter,  when  C.  conveyed  the  premises  in  fee  to  D.,  who  levied 
a  fine  with  proclamations,  and  enterod  into  possession:  on  ejectment  being 
brought  by  E.,  the  heir  at  law  of  B.,  the  original  mortgagee,  and  a  special  ver- 
dict found  as  a  fact  the  non-payment  of  the  mortgage  debt  on  the  given  day, 
without  finding  either  an  adverse  possession  by  A.  or  his  heir,  or  that  interest 
had  beea  paid  upon  the  mortgaj^money  by  the  mortgagor:  it  was  held,  that, 
though  there  had  been  a  lapse  of  thirty-seven  years  since  default  in  payment  of 
the  principal,  the  statute  of  limitations  was  no  bar  to  the  ejectment,  and  conse- 
quently that  the  mortgagee  was  not  precluded  thereby.  With  respect  to  the 
objection  as  to  the  want  of  an  award — ^when  possession  was  given  of  the  land 
in  question  by  the  commissioners,  it  was  given  in  fact  to  Payne,  the  party  to 
whom  the  allotments  had  been  made. 

Erie  and  Barstmoj  in  support  of  the  rule.  A  party  who  comes  in  under  an 
agreement  for  a  purchase,  is  not  tenant  to  the  vendor — Sugd.  Y.  and  P.,  7th 
edit.,  231.  Here,  Gegg  was  let  into  possession  as  a  vendee,  and  at  all  events 
after  a  lapse  of  twenty  years  his  title  became  adverse  to  that  of  the  vendor.  In 
Right  d.  Lewis  v.  Beard  and  Doe  d.  Newby  v.  Jackson  there  had  not  been 
twenty  vears'  adverse  possession.  This  is  like  the  case  of  a  feoffment  without 
livery  of  seisin :  a  party  let  into  possession  under  a  feoffment  without  livery 
remaining  in  possession  twenty  years,  such  possession  becomes  adverse  so  as 
to  preclude  the  feoffor  from  maintaining  an  ejectment.  Payne  had  no  title  in 
respect  of  which  his  assignee  can  maintain  ejectment.  Where  property  is  claim- 
ed under  an  indosure  act,  the  party  is  bound  to  show  an  award  duly  made  by 
the  commissioners :  here,  no  such  evidence  was  given.  Bpr  the  general  indo- 
sure act,  41  Cko.  3,  c.  109,  the  legal  title  to  an  allotment  is  not  acouired  until 
the  execution  and  proclamation  of  the  commissioners'  award ;  and  where  a  local 
act  directed  that  the  commissioners,  by  notice,  might  cause  all  rights  of  com- 
mon to  be  extinguished,  and  might  then  allot  the  waste  land  amongst  the  pro- 
prietors, and  that  the  owners  might  fence  their  allotments  after  they  had  been 
marked,  staked  out,  and  confirmed,  and  before  the  ngnxng  the  awards  and  might 
also,  within  three  months  he/ore  the  execution  of  the  award,  sell  and  convey 
their  interests  in  the  allotments,  the  commissioners  being  thereby  authorised  to 
allot  to  the  purchasers,  and  the  latter,  a/ier  the  execution  of  the  award,  to  hold 
the  allotted  lands  in  such  manner  as  the  vendor  would  have  done  if  there  had 
been  no  sale ;  provided  that,  where  the  allotments  were  copyhold,  the  deed 
should  be  inrolied  in  the  court-rolls  of  the  manor,  and  that  the  purchaser  should 
be  admitted  tenant  thereto  at  the  same  time  as  the  other  allottees  of  tho  copy- 
hold lands,  viz.  after  the  execution  of  the  award :  it  was  held  (Farrer  t;.  Bil- 
ling, 2  B.  &  A.  171,)  that  this  authority  to  inclose  and  so  to  enjoy  in  severaltv, 
and  the  power  to  sell  and  convey,  might  well  (considering  ^e  language  in 
whioU  that  power  was  given)  be  enjoyed  and  exercised  without  the  le^  seisin 
of  the  land;  and  thaty  tnerefore,  these  provisions  not  sufficiently  countervailing 
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those  of  the  general  indosiffe  act,  the  legal  freehold  did  not  peas  to  the 
allottee  till  after  the  exeention  and  proclamation  of  the  award.  In  Ellis  v. 
Amiflon,  6  B.  &  A.  47,  2  D.  A  R.  Idl,  where  an  indoenre  act  directed  that  the 
commissioners  shonld  set  ont,  allot,  and  award  certain  portions  of  lands  oat  of 
the  commons  to  be  inclosed  to  the  impropriate  recUMrs  and  cnrate  in  lien  of  all 
great  and  vicarial  tithes;  and  the  commissioners  were  then  required  to  distm- 
gnish  by  their  award  the  several  allotments  to  sneh  rectors  and  cnrate  respec- 
tively, and  the  same  allotments  were  thereby  declared  to  be  in  fnU  satisfaction 
and  discharge  of  all  tithes :  it  was  held  that  the  tithes  were  not  eztingaiahed 
until  the  oommissioners  made  their  award.  Garr  v.  Baldwin,  1  Stark.  65,  is 
an  authority  to  the  same  effect.  And  even  if  Payne  acquired  a  legal  title  under 
the  local  act  in  the  absence  of  an  award,  Oeg^  being  put  into  possession  as  Ten- 
dee,  under  the  28rd  section,  had  the  same  nghts  as  the  vendor,  Payne;  and 
therefore  \sannot  at  this  distance  of  time  be  turned  out  of  possession. 

TiMDAL,  C.  J.  I  am  of  opinion  that  no  sufBdent  mmnd  has  been  shewn 
either  for  entering  a  nonsuit  or  granting  a  new  trial  in  this  case.  Two  gronnds 
have  been  urged  ror  the  motion-^rst,  as  to  the  rule  of  law  as  applicable  to  the 
land,  supposing  it  to  have  been  freehold — secondly,  as  to  the  peculiar  character 
of  the  property  as  an  allotment  under  an  indosure  act.  The  questions  may  be 
considered,  as  was  observed  in  argument,  as  if  the  parties  to  this  record  had 
been  Payne  and  Oegg,  the  lessor  of  the  plaintiff  claiming  under  the  former,  snd 
the  defendant  under  the  latter.  On  the  part  of  the  ddendant  it  is  contended 
that  the  lessor  of  the  plaintiff  cannot  recover,  because  there  has  been  an  adyerse 
possession  by  Gtegf  for  more  than  twenty  years.  Let  us  see  how  the  fiut  of 
adverse  possession  is  made  out.  Oegr,  it  appears,  was  let  into  possession  of  the 
allotments  in  July,  1814,  under  a  written  authority  addressed  to  the  commis- 
sioners by  Payne,  stating  that  the  allotments  had  been  sold  to  Gregg.  Hilf 
•the  purchase-money  was  paid  in  two  sums  of  200/.  each,  and  interest  on  the  r^ 
maining  400Z.  was  paid  by  Gegff  to  Payne  down  to  the  time  of  the  bankraptej 
of  the  rormer  in  1828.  Upon  this  evidence,  what  other  inference  could  the  jury 
draw  than  thev  did,  vis.  that  Oegg  was  let  into  possession  under  a  contract  for 
a  purchase  which  was  never  completed?  The  possession  deafly  was  not 
adverse :  and  it  has  not  been  contended  that  Oegg  mi^ht  not  within  twenty 
years  have  been  turned  out  of  possession  by  Payne.  Toe  case  has  been  assi- 
milated to  that  of  a  feoffment  without  livery  of  seisin ;  and  it  has  been  said  that 
one  who  is  let  into  possession  by  a  feoffment  without  livery  of  seisin,  and 
•remains  in  possession  for  twenty  years,  therein  acquires  a  title  by  adverse  pos- 
session. The  70th  section  <yf  Littleton,  with  Lord  Ooke's  Commentary  thereon, 
is  an  authority  the  other  way.  Littleton  says :  <'  If  a  man  make  a  deed  of 
feoffment  to  another  of  certain  lands,  and  delivereth  to  him  the  deed,  but  not 
livery  of  seisin ;  in  this  case,  he  to  whom  the  deed  is  made  may  enter  into  the 
land  and  hold  and  occupv  it  at  the  will  of  him  who  made  the  deed,  because  it 
is  proved  bv  ihe  words  of  the  deed  that  it  is  his  will  that  the  other  should  have 
Ahe  land;  but  he  who  made  the  deed  may  put  him  out  when  it  pleaseth  him/' 
And  Coke  adds:  <<It  appeareth,  that,  if  the  feoffee  doth  enter,  he  is  tenant  at 
will,  because  he  entereth  by  the  consent  of  the  feoffor.'^  Here,  Oegg  was  let 
into  possession  by  consent  of  the  owner  of  the  land,  and  the  fact  of  the  payment 
of  interest  from  that  time  until  1828,  shows  that  he  retained  possession  onlj 
with  the  permission  of  Payne.    With  regard  to  the  second  pmnt — the  anthoritj 

S'ven  by  Payne  to  the  commissioners  was  as  follows :  "I  direct  you  to  pot  Mn 
ienry  Oegg  in  possession  of  the  two  allotments  made  in  respect  of  the  pre- 
aises  bdonffing  to  me.''  This  shews  that  the  allotment  had  already  been  made. 
By  the  28r9  section  of  the  indosure  act  it  is  provided  that  a  party  who  has 
a^freed  to  purchase  any  allotment,  shall,  if  let  into  possession,  have  the  same 
nghts  as  the  vendor :  and  it  is  eontended,  that,  Oecrg  having  been  let  into  pos- 
session, and  no  award  having  been  proved  to  have  Men  made  by  the  eommis- 
sioners,  Payne  had  no  legal  title.    The  first  answw  to  diat  argument  is,  that, 
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if  wdl  fbimdedy  it  would  hftTe  btea  ecpdly  applicable  imiMdiftiely  after  the 
ImMaoiton  took  plaee :  avd  I  apprehend  it  will  eeareely  be  contended  that  it  wonld 
not  have  been  oonpetent  to  Payne  at  the  end  of  a  fortnight  to  haye  ejected 
Gegg.  Besides,  if  Oegg  was  let  into  posseeeion  nnder  Payne,  he  cannot  be 
permitted  to  di4>ate  Payne'e  title :  he  mnet  etand  or  fall  by  the  title  of  the 
party  nnder  whom  he  obtained  poseeesion.  The  intention  of  l^e  28rd  section 
of  the  act  was  not  to  raise  questions  between  yendor  and  yeadee,  but  to  clothe 
the  latter,  as  against  third  parties,  with  the  same  riffhts  aS'tiie  former  could 
himself  haye  enjoyed.  I  am  clearly  of  opinion  that  Uiere  was  no  such  adyerse 
possession  as  between  Payne  and  Gesg,  as  to  wavrant  the  jury  in  presuming  a 
eonyeyance,  and  that  the  yerdict  ought  not  to  be  disturbed. 

Pa&k,  J.,  and  OAasLBS,  J.,  concurred. 

BofiAjiQUSi,  J.  I  think  also  that  this  rule  must  be  discharged.  The  jury 
haye  found  that  (Fogg's  possession  was  not  adyerse,  and  their  yerdiet  appears  to 
me  to  be  well  warranted  by  the  eyidence.  The  hcts  are  theee :  (}egg  m  1814 
agreed  with  Payne  to  pnrcheee  the  alletments  in  question;  half  the  purchase- 
money  was  paid,  and  Payne  receiyed  interest  on  the  residue  down  to  Oegg's 
bsakraptoy  m  1828.  No  eonyeyance  was  oyer  in  iiMt  ekceuted.  Oegg  bang 
let  into  possession  under  this  agreement,  until  a  demand  and  refusal  to  re-deliyer 
it,  he  would  not  be  a  treefwsser.  With  respect  to  ^  inolosure  act,  I  am  clearly 
of  opinion  that  it  is  not  competent  to  the  defendant,  nor  would  it  haye  been  to 
Gegg,  to  dispute  Payne's  title.  O^gg's  interest  in  the  premises  was  merdy 
permisnye.  Rule  discharged. 


HOLUNGWORTH  v.  BRIGGS.— p.  794. 

TbeGonrt  allowed  the  defendant  to  amend  his  pleadings  after  one  of  the  plaintiifs  wit- 
aesses  had  been  examined  and  cross-examined  nnder  a  judge's  order — ^it  appearing  that, 
prior  to  the  examination,  the  plaintiff's  attorney  was  apprised  of  the  proposed  amend- 
meats,  and  the  witness  was  examined  with  reference  thereto. 

This  was  an  action  brought  to  recoyer  a  sum  of  200Z.,  bdng  the  amount  of 
the  defendant's  subscription  to  a  policy  of  assnraiaoe  on  fi^ight,  dated  the  14th 
October,  1834,  effected  upon  the  ship  Angerstein,  lost  or  not  lost,  at  and  from 
Valparaiso  and  her  ports  of  loading  on  the  west  coast  of  South  America  to  Lon- 
don. On  the  18th  Noyember  lut,  the  defendant  (under  a  judge's  eider) 
pleaded  to  the  following  effect— First,  to  the  first  count,  and  so  much  of  the 
last  count  as  related  to  all  the  sums  of  20^  therein  alleged  to  haye  been,  receiyed 
by  the  defendant  for  the  use  of  the  plaintiff,  except  6/.  6s.  parcel  thereof,  and 
to  the  account  therein  alleged  to  haye  been  stated  between  tko  plaintiff  and  de- 
fendant, that  the  defendant  did  not  promise — Secondly,  to  the  first  count,  that 
the  yessel  was  unseaworthy,  and  not  worth  repairing — ^Thirdly,  that  the  goods 
loaded  on  Doard  the  yessel  (being  copper  and  saltpetre)  were  an  unfit  and  im- 
proper cargo  for  the  yessel,  and  more  than  she  ooula  ressonably  stow  and  carry ; 
and  that  the  loss  was  occasioned  by  the  unfitness  of  the  cai^,  and  oyerweighi- 
ing,  and  not  by  the  jperils  of  the  seas  uncennected  with  and  independent  of  such 
unfitness  and  oyerweight — ^Fourthly,  that  the,  plaintiff  was  not  interested  in  the 
subject-matter  of  insurance — Fifthly,  that  the  yessel  insured  sailed  from  Valpa- 
raiso on  her  intended  yoyage,  and  afterwardaarriyed  at  her,  ports  of  loadii^  in 
the  policy  mentioned;  that,  at  the  said  last-mentioned  ports  diyers  goods  and 
merchandiaes  were  loaded  on  board  the  yessel,  to  be  carried  and  conyeyed 
therein  on  the  yoyage  mentioned  in  the  pc4ioy ;  that  the  same  were  so  impDO- 
perly  laden  and  stowed  on  board,  that  the  yessel  was  rendered  and  remained 
and  continued  from  thencelbrtii  until  and  at  the  time  of  the  loss  unfit  for.  the 
yoyage  and  wholly  unseaworthy— Sixthly^  that  the  plaintiff  was  not  depriyed  of 
Vol.  XXX.— 48 
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the  freight  bj  any  bilgiiigy  hrakiiig,  or  injiuy  of  or  to  the  nid  TesBelbyor 
through  the  dangers  or  perils  of  the  seas  and  the  force  and  violaiee  of  the  wnds 
and  waves,  as  in  the  deckration  alleged — Serenthlyi  to  the  list  eomt^ » to  6L 
6s.,  payment  of  that  som  into  court 

Issue  was  jomed  on  the  17th  December  last;  and,  on  the  22nd,  a  judge's 
order  was  obtained  for  the  examination  before  one  of  the  prothonotaiies  of  John 
Bouch  (the  captain  of  the  Angerstein),  who  was  ahont  to  proeeed  to  Calcutta. 
Bench  was  acooxdingly,  on  the  30th,  examined  and  crofls-enmined.  Af^  the 
order  for  the  examination  of  Bouch  was  made,  the  d^endant  obtained  a  wm- 
mons  for  leaye  to  amend  his  pleas,  which  summons  was  served,  and  the  pro- 
posed amendments  handed  oyer  to  the  plaintiff's  agent  a  few  minutes  prior  to 
the  commencement  of  the  examination  of  Bouch,  and  after  he  had  been  swon ; 
and  it  was  sworn  cm  the  part  of  the  defendant,  and  not  denied,  that  the  witaees 
was  examined  and  cross-^uunined  with  referenoe  to  such  amaKfanenta. 

In  addition  to  the  pleas  above  set  forth,  the  defendant  had  originally  pn^iosed 
to  plead  other  three,  which  the  judge  refused  to  allow.  One  of  the  last^iea- 
tioned  pleas  was  to  the  following  e&ct — ^*  That  the  yessel,  before  and  at  the 
time  she  sailed  on  the  voyage,  and  from  thenceforth  until  and  at  the  time  of  the 
loss,  was  the  property  of  the  plaintiff,  and  he  was  the  owner  thereof:  that,after 
ahe  sailed  on  the  voyage  named,  and  during  the  same,  and  before  the  loo,  die 
was  damaged  and  injured ;  but  that  such  &mage  and  injury  mi^^t  have  been 
repaired  and  made  good  with  reasonable  care  and  diligence,  and  at  a  saiall  ex- 
pense as  compared  with  the  value  of  the  vessel;  but  that  such  repairs  were 
neglected  and  omitted  to  be  made;  and  that,  if  such  repain  had  heat  made  ind 
done,  the  loss  would  not  have  happened.'' 

R.  V.  Richardsj  on  the  part  of  the  defendant,  obtained  a  rule  nisi  to  amend 
the  second  plea  by  striking  out  the  words  ''and  not  wwth  repairing;"  end  the 
third  by  some  slight  verbid  alterations;  and  also  to  add  a  plea  to  the  fc^owing 
effisct  >— "  That,  after  the  vessel  was  bilged,  broken,  damaged,  and  injured,  u 
in  the  first  count  mentioned,  she  put  in  and  arrived  at  Valparaiso;  that  the  sud 
injuries,  &c.  might  and  could  have  been  repaired  and  made  good  so  as  to  have 
enabled  her  to  complete  the  voyase  with  her  caigo  so  on  board  as  aforesaid, 
had  reasonable  endeavoun  and  diligenoe  been  used  by  the  plaintiff  or  his 
agmits."  The  allidavit  in  support  of  the  motion  (in  addition  to  the  fectB  abore 
detailed)  stated  that  the  evidence  of  Bouch  (taken  before  the  prothonotary)  ms 
very  materially  at  variance  with  the  survey  of  the  Angerstein  alleged  to  hare 
been  made  by  the  port  surveyor  and  others  at  Valparaiso  on  the  26th  September, 
1834 ;  that  it  was  intended  to  apply  on  behalf  of  the  defendant  for  a  commis- 
sion to  examine  witnesses  at  Valparaiso;  that  the  Angerstein  was  sold  by  Bouch 
at  Valparaiso  in  October,  1834,  on  the  profeaBod  ground  that  she  was  not  worth 
repairing,  and  it  appeared  by  his  examination,  that,  when  he  left  Valparaiso  in 
the  early  part  of  the  November  following,  the  vessel  was  taking  in  cargo,  and 
was  about  to  proceed  on  a  voyage  to  San  Carlos,  in  Chili. 

Maule  showed  cause.  Begard  being  had  to  the  stage  in  which  the  propo^ 
amendments  are  sought,  it  is  manifest  that  great  inconvenience  to  the  pluntiff 
and  great  injustice  must  inevitably  result  mxm  allowing  them.  A  mateiial 
portion  of  the  plaintiff's  case  has  already  been  gone  into,  as  to  which  the  eri- 
denoe  stands  in  an  unchangeable  form;  and  the  defendant  by  his  amendmenta 
seeks  to  introduce  something  arisinff  out  of  that  evidence.  Suj^Kwe  the  testi- 
maaj  of  Bouch  were  felse,  inasmuch  as  it  was  riven  in  reference  to  a  totallj 
different  record,  it  would  be  impossible  to  indict  him  for  peijury. 

Richards^  in  support  of  his  rule.  Before  the  new  rules  in  |deading,  any  of 
the  defences  here  set  up  might  have  been  given  in  evidence  under  the  general 
issue.  But  now,  the  defence  being  required  to  be  put  upon  the  record,  the 
defiendant  will  have  no  means  of  meeting  the  plaintiff's  case  unless  the  suggested 
amendments  are  allowed;  and  it  would  be  most  inoonvenient  and  mis^Tons 
^  lay  it  down  as  a  general  rule  that  no  amendment  can  be  under  any  dreoiB- 
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BtanoeB  allowed  where  ft  witness  has  been  ezftmined  under  an  order  of  the  Court 
or  ft  judge. 

TmDAL,  G.  J.  The  first  amendment  proposed  wQl  not  in  any  degree  alter 
the  situation  of  the  plaintiff,  and  therefore  it  may  be  allowed.  Witib  respect  to 
the  others,  the  question  seems  to  me  to  turn  on  the  degree  of  notice  of  die  in- 
tended application  to  amend  eiven  to  the  plaintiff  before  the  examination  of  the 
witness  Bouoh.  From  the  affidavits  it  appears  to  me  that  such  reasonable  notice 
was  given.  The  plaintiff  knowing  that  amendments  would  be  applied  for,  might 
either  have  cross-examined  Bouch  with  reference  to  the  amended  issues,  or  he 
might  have  suspended  the  examination  until  those  issues  had  been  mt  in  proper 
fonn.  Without,  therefore,  laying  down  any  general  rule,  I  thinK  under  the 
circumstances  the  amendments  may  be  allowed. 

Park,  J.  I  am  of  the  same  opinion.  A  judge  at  chambers  would  have 
allowed  these  amendments  before  the  examination  of  Bouch.  And  it  appears 
that  notice  was  given  to  the  plaintiff's  attorney  before  his  examination  was 
actually  commenced  that  the  amendments  would  be  applied  for;  and  it  is  sworn, 
and  not  denied,  that  the  examination  and  cross-examination  proceeded  with 
reference  to  the  contemplated  amendments.  Under  these  circumstances,  I  think 
justice  requires  that  the  rule  should  be  made  absolute. 

Gaselee,  J.  I  am  of  the  same  opinion :  but  at  the  same  time  I  must  observe 
that  I  think  amendments  of  this  sort  ought  to  be  watched  with  considerable 
care  and  caution. 

BosANQXTET,  J.,  coucurred.  Bule  absolute,  on  payment  of  costs. 


IBVING  and  Another  v.  BATON.— p.  798. 

In  a  capias  into  London,  the  direction  to  retnm  the  writ  was  addressed  to  ''the  said 

BheriflT:" — Held,  no  ground  for  setting*  aside  the  writ 
An  afBdATit  of  debt  in  an  action  against  the  drawer  of  a  bill  of  exchange  stated  that  the 

bill  WAS  undue  and  anpaid,  and  ditdoud  no  dtfauU  of  the  acceptor : — ^Held|  sofficient   Sed 

qaflere.(a) 

The  defendant  was  held  to  bail  upon  an  affirmation  which  stated  that  he  was 
indebted  to  the  plaintiffs  in  the  sum  of  507.,  as  indorsees  of  a  bill  of  exchange 
drawn  by  the  defendant  on  and  accepted  by  James  Caldwell  for  the  payment  of 
50/.  to  the  order  of  the  defendant  at  a  day  now  past,  and  by  the  defendant  in- 
dorsed to  the  plidntiffs,  "  and  which  said  bill  is  wholly  undue  and  unpaid." 
The  writ  of  capias  was  addressed  to  the  sheriffs  of  London ;  but  the  direction  to 
return  it  ran  thus — "  And  we  do  further  command  you  the  said  sheriff/'  &c. 

John  Jervis  moved  that  the  bill-bond  mi^ht  be  delivered  up  to  be  cancelled, 
on  the  ground  that  it  did  not  appear  from  ^e  above  affirmation  either  that  the 
bill  was  due  or  that  the  acceptor  had  made  default.  He  also  objected  that  the 
writ  of  capias  was  defective,  the  direction  to  return  the  writ  being  addressed  to 
a  non-existing  officer;  NicoU  v.  Boyne,  8  M.  &  Scott,  812, 10  Bing.  889;  Bar- 
ker V,  Weedon,  2  Dowl.  707. 

Per  Curiam.  The  affirmation  states  the  defendant  to  be  indebted  to  the 
plaintiff,  which  he  could  not  be  unless  the  bill  were  overdue  and  the  acceptor 
had  made  default.  As  to  the  writ,  if  the  words  <'  the  said  sheriff"  are  rejected, 
the  objection  is  removed.  Bule  refused. 

(a)  The  decision  in  this  case  as  to  the  allegation  in  the  affidarit  of  the  default  of  the 
acceptor,  and  the  case  of  Weedon  o.  Medley,  2  Dowl.  689,  to  the  same  point  were  expressly 
OTermled  by  the  Court  of  Exchequer  in  Grosby  v.Olarke,  lU.kW,  296,  where  the  Court 
(in  affirmance  of  the  rule  laid  down  in  Buckworth  v.  Levi,  6  M.  &  P.  23,  7  Bing.  251,  1 
Dowl.  211,  Cross  v.  Morgan,  1  Dowl.  122,  and  Banting  o.  Jadis,  1  Dowl.  445)  held  that 
an  affidavit  of  debt  in  an  action  by  the  indorsee  against  the  drawer  or  indorser  of  a  bill  of 
exchange,  must  show  a  default  by  the  acceptor. 
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WILLIAMS  V.  PLUMBEDGE.— p.  799. 

In  trover  for  chalk  dug  by  tbe  defendant  from  the  waste  of  the  plaintiffs  manor  and  con- 
yerted  by  the  defendant  into  lime,  it  appeared  that  the  plaintiff's  bailiff  had  demanded 
payment  for  the  chalk,  but  whether  as  rent  or  not  the  evidence  was  conflicting.  Tin 
judge  not  having  left  it  to  to  the  jury  to  say  whether  or  not  the  defendant  held  the  bod 
at  a  rent — The  Court  directed  a  new  triaL 

Trover  for  cbalk,  lime,  and  soil.  Pleas — 1.  not  guilty — 2.  that  tbe  pluntiff 
was  not  lawfully  possessed  as  of  his  own  property  of  the  said  goods  and  chattels 
in  the  declaration  mentioned.    Issue  thereon. 

The  cause  was  tried  before  Bolland,  B.,  at  the  last  Assizes  for  the  county  of 
Bucks.  It  appeared  that  the  plaintiff  was  lessee  of  the  manor  of  Fingest,  in  tbe 
county  of  Bucks ;  that  the  father  of  the  defendant,  about  forty-eight  years  aeo, 
opened  a  pit  on  part  of  the  waste  of  tbe  manor,  and  continued  to  the  time  of  ais 
death,  which  happened  about  sixteen  years  since,  to  dig  chalk  therefrom  and 
convert  the  same  into  lime;  thai  the  defendant,  from  the  death  of  bis  &ther 
down  to  a  short  time  before  tbe  commencement  of  this  action,  did  tbe  like;  that 
no  acknowledgment  bad  ever  been  paid  to  the  former  lords  of  tbe  manor  for 
chalk  so  dug ;  and  that,  in  May,  1835,  the  bailiff  of  tbe  manor  applied  on  be- 
half of  tbe  plaintiff  for  payment  for  tbe  chalk,  when  the  defendant  replied  that 
be  had  no  money,  and  must  go  to  gaol  to  pay  it :  and  that,  on  another  occaaioii, 
when  a  similar  demand  was  made,  tbe  defendant  gaye  the  same  answer,  bat  at 
the  same  time  desired  to  be  furnished  with  an  account ;  and  that,  an  account 
bein^  banded  to  him,  charging  him  for  the  chalk  at  tbe  rate  of  5<.  per  annuffl, 
be  disputed  the  plaintiff's  right  to  demand  it,  and  refused  to  pay  anything. 
There  wa«  conflicting  evidence  as  to  whether  the  above  sum  was  demanded 
as  a  payment  for  the  chalk,  or  as  rent  eo  nomine.  For  the  defendant,  it  wu 
contended  that  the  plaintiff  could  not,  whether  the  demand  was  for  rent,  wbicb 
would  be  an  acknowledgment  of  a  tenancy,  dr  for  payment  of  the  ekalk,  wbieh 
was  treating  tbe  defendant  as  a  contractor,  afterwards  charge  him  as  a  toiifeasor. 
The  learned  judee  said  that  the  claim  of  right  set  up  by  the  defendant,  not  bariiig 
been  specially  pleaded,  could  not  be  ffwen  in  evidence ;  and  that  tbe  only  ques- 
tions for  the  jury  were,  first,  whether  the  defendant  had  been  guilty  of  a  conver- 
sion, which  he  observed  was  clearly  proved,  and  secondly,  wnether  the  chalk 
was  the  plaintiff's  jproperty,  which  the  lease  proved.  A  verdict  having  been 
found  for  the  plaintiff-^- 

Storks,  Serjeant,  in  Michaelmas  term,  obtained  a  rule  nisi  for  a  new  trial,  oa 
the  ground  of  misdirection. 

winning  and  Dasent  showed  cause. — ^They  submitted  that,  if  there  erer 
was  a  tenancy,  there  was  sufficient  evidence  of  a  disclaimer,  tbe  defendant  at 
the  trial  setting  up  a  claim  of  right  arising  out  of  a  long  uninterrupted  possession : 
and  they  relied  on  Thompson  v,  Shirley,  1  Esp.  31,  where  it  was  held  that  a 
demand  of  payment  for  goods  for  which  an  action  of  trover  is  brought  is  a  good 
demand  to  support  tbe  action ;  and  Burr  v.  Morris,  4  Tyr.  485,  where  it  was 
held  that  the  acceptance  of  part  does  not  affirm  tbe  taking  so  as  to  waive  the 
tort,  but  the  amount  received  will  go  in  mitiigtion  of  damages. 

Storks,  Serjeant,  in  support  of  his  rule.— %he  money  demanded  was  for  rent 
eo  nomine.  There  was  nothing  on  tbe  evidence  to  show  that  the  defendant  was 
a  tortfeasor.  [Tindal,  C.  J.  The  question  whether  the  money  was  demanded 
for  rent  or  sa  a  payment  for  the  chalk,  was  never  put  to  the  jury.]  The  obje^ 
tion  was  overruled  by  the  learned  judge,  on  the  ground  that  the  defendant  had 
not  set  up  a  claim  of  right  bv  a  plea  properlv  framed  for  that  pnipoee. 

Tindal,  C.  J.  It  certainly  does  appear  that  the  true  question  in  the  oauie 
has  not  been  presented  to  the  jury — ^wbether  the  defendant  held  tbe  land  at  a 
rent  or  not.    A  disckimer  of  tbe  plaintiff's  title  at  tbe  time  of  the  demand, 
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would  undoubtedly  remit  the  plaintiff  to  his  right  to  bring  trespass  or  trover. 
But  the  evidence  disolosea  nothbg  approaohing  to  a  disclaimer:  it  amounts  to 
no  more  than  a  refusal  to  pay,  on  the  score  of  poverty.  The  claim  of  riffht 
attempted  to  be  set  up  at  the  trial  seems  a  little  more  Hke  a  disclaimer :  but 
ibat  was  made  at  a  period  too  late  to  bind  the  rights  of  the  parties.  The  cause 
must  go  down  again ;  the  costs  of  the  first  trial  will  abide  the  event  of  the 
Mcond. 

The  rest  of  ^  Oourt  ooncurriQg—  Rule  absolute  accordingly. 


CLEMENTS  v.  WILLIAMS.— p.  814. 

A  4«foidaiit  who  keepB  oat  of  the  way  a  witnesv  material  to  the  pluntiff,  vxd  thereby 
ix^pedea  the  aerrice  of  a  lubpoana,  is  liable  to  aa  attachment. 

A  BULE  nisi  was  obtained  bv  Stammers  for  an  attachment  a^inst  the  defend*- 
ant  for  impeding  the  service  of  a  subpoena,  upon  affidavits  stating  that  the  wit- 
ness, a  young  lady  aged  seventeen,  was  a  material  and  necessary  witness,  that 
she  resided  with  the  defendant  as  a  part  of  his  family,  and  was  entirely  under 
his  care  and  control,  and  that  the  plaintiff  had  been  compelled  to  countermand 
the  notice  of  trial  in  consequence  of  his  inability  to  serve  her  with  the  subpoena, 
and  showing  various  attempts  so  to  do,  which  had  been  frustrated  by  the  de- 
fendant. 

Gurnejf,  oonirkf  submitted  that  a  defendant  was  not  bound  to  afford  facilities 
to  the  production  of  evidence  against  himself. 

Stammer$y  in  support  of  his  rule,  was  stopped  by  the  oourt. 

%NDAL,  0.  J.  It  appears  that  the  defendant  is  fencing  off  the  service  of  the 
process  of  the  court,  and  keeping  the  witness  out  of  the  way.  This  is  doubtless 
an  offence  against  justice,  and  punishable  by  attachment.  Upon  the  defendant's 
undertaking  to  produce  the  witness  at  the  trial,  and  paying  the  costs  of  this 
inotion,  the  rule  may  be  discharged. 

The  rest  of  the  court  concurring,  the  rule  was  upon  these  terms. 

Discharged. 


TATLOE  V.  SLATBE.— p.  889. 

gamble  that  a  defendant  cannot  be  held  to  ball  upon  an  affidavit  made  more  than  a  year 

before  the  issuing  of  the  writ. 
Bemble  that  the  33rd  rule  of  Hilary  term,  2  Will.  4,  as  to  the  time  for  moying  on  the 

ground  of  irregolarityy  does  not  apply  with  eqnal  force  to  the  case  of  a  prisoner  as  to 

that  of  a  defendant  at  lacge. 

Thb  affidavit  of  debt  in  this  case  was  made  on  the  21st  February,  1884 ;  the 
process  thereon  was  not  sued  out  until  the  18th  January,  1886;  and  the  defend- 
mt  was  arrested  on  the  same  day.    On  the  29th  instant — 

Wildey  Serjeant,  obtained  a  rule  nisi  for  his  discharge  from  custody,  on  the 
ground  that  the  affidavit  was  fnnctus. 

Andrewi,  Serjeant,  showed  cause.  In  Tidd's  Practice,  0th  edit.  p.  190,  it  is 
said  :  *'  An  i^ffidavit  to  hold  to  bail  continues  in  force  for  a  year;  during  which 
period  the  defendant  may  be  arrested  on  the  first  or  any  subsequent  process  sued 
gut  thereon.  But  an  affidavit  made  more  than  a  year  before  the  suing  out  of 
'  the  writ  is  not  sufficient  to  authorise  an  arrest  in  the  Kin^s  Bench;  for,  the 
act  requires  an  oath  of  a  subsisting  debt  at  the  time  of  sumg  out  the  process ; 
and,  after  a  year,  it  will  be  presumed  that  the  debt  has  been  paid,  if  nothing 
appear  to  the  contrary — Collier  v.  Hague,  2  Str.  1270;  Pitches  v.  Davy,  MS. 
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Hilary,  44  Qeo.  8 ;  Stewart  v.  Freeman,  MS.  47  Geo.  8,  K.  B. :  bateee  Oioob 
V.  Holditch,  1  6.  &  P.  176.  It  is  therefore  necessary  that  anew  affidavit  should 
be  made  before  a  writ  is  sued  ont,  when  more  than  a  year  has  elapsed  since  the 
making  of  the  former  affidayit/'  The  cases  there  cited  are  all  King's  Bendi 
decisions :  the  mle  suggested  has  never  obtained  in  this  Gonrt.  [TiNBALy  C.J. 
The  reason  of  the  thing  is  applicable  to  the  practice  of  all  the  courts.]  The 
defendant  should  at  least  make  an  affidavit  that  the  debt  has  been  paid.  [Tn* 
DAL,  C.  J.  He  has  a  right  to  rely  upon  the  presumption  of  la^.]  Then,  the 
application  is  too  late.  The  arrest  took  place  on  the  18ih  January;  conse- 
quently the  time  for  puttins  in  bail  expired  on  the  27th;  and  the  motion  wis 
not  made  until  the  29th.  in  Tucker  v.  Colegate,  2  C.  &  J.  489,  2  Tyr.  496, 
1  Dowl.  574,  it  was  expressly  held  that  objections  to  the  affidavit  to  hold  to 
bail  cannot  be  taken  after  the  time  for  putting  in  bail  above  has  elapsed. 

WUde,  Seijeant,  in  support  of  his  rule,  submitted  that  the  rule  as  to  the 
time  for  moving  to  set  aside  process  or  proceedings  on  the  ground  of  irregu- 
larity, did  not  apply  to  the  case  of  a  prisoner;  and  that,  at  Sn  events,  the  ob- 
jection could  not  arise  on  the  present  occasion,  there  being  in  point  of  law  no 
affidavit  at  all  upon  the  files  of  the  court. 

Per  Curiam. — ^The  rule  certainly  does  not  apply  with  the  ordinary  strietnes 
in  the  case  of  a  prisoner.(a)  Rule  absohte. 


SIMPSON  V.  COOPER.— p.  840. 

The  declaration  was  delivered  on  the  12th  Jaouaiy,  with  notice  to  plead  in  foor  days ;  <m 
the  13th  the  defendant  obtained  a  jadge's  order  for  "  seven  days'  time  to  plead/'  ap» 
an  undertaking  to  accept  short  notice  of  triid  for  the  last  sitUng  in  the  term,  tiie  26Ui:— 
Held,  that  the  seven  days  commenced  from  the  date  of  the  order,  and  not  from  the  u- 
piration  of  the  four  days. 

Andrews,  Seijeant,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  tin 
judgment  signed  in  this  case  for  want  of  a  plea,  for  irregularity.  The  irre^- 
larity  complained  of  was  that  judgment  was  signed  before  the  time  for  pleadmg 
had  expired.  The  declaration  was  delivered  on  the  12th  January;  on  the  13th, 
a  judge's  order  was  obtained  for  ^' seven  days'  time  to  plead,"  the  defendant 
undertaking  to  receive  short  notice  of  trial  for  the  last  sitting  in  the  present 
term.  The  question  was,  whether  the  seven  days  were  to  be  reckoned  in  addi- 
tion to  the  four  days  which  the  defendant  originally  had  by  the  practice  of  the 
court. 

WUde,  Serjeant,  showed  cause.  If  the  seven  days'  time  to  plead  were  to 
commence  at  the  expiration  of  the  four  days,  the  whole  time  for  pleading  would 
not  expire  till  the  24th ;  the  last  sitting  was  on  the  26th ;  consequently,  there 
would  be  no  time  to  give  notice  for  that  day.  The  bargain  between  the  parties 
furnishes  evidence  of  what  was  the  understanding  of  the  judge  when  he  made 
the  order ;  and  it  is  quite  manifest  that  convenience  requires,  that  when  a  de- 
fendant asks  for  a  definite  time  to  plead,  the  time  mnted  should  in  aJl  caaea 
commence  from  the  date  of  the  order.  In  Aspinu  v.  Smith,  8  Taunt.  592, 2 
Moore,  655,  the  order  was  /urther  time  to  plead. 

Andretosj  Seijeant,  in  support  of  his  rule.  The  defendant  here  had  ori^- 
nally  four  days  wherein  to  plead.  The  judge's  order  superadds  seven  days  in 
addition  to  the  four.  There  is  nothing  in  Aspinal  v.  Smith,  to  differ  that  case 
from  the  present.  It  was  there  expressly  held,  that,  where  notice  to  plead  ia 
given,  and  before  the  expiration  of  the  time  named  in  the  notice,  a  judge's  order 
for  further  time  to  plead  is  obtained,  such  time  is  to  be  reckoned  from  the  ez- 


(a)  Bat  see  Fownes  v.  Stokes,  ante,  p.  632. 
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piration  of  the  time  named  in  the  notice  to  plead,  and  not  from  the  date  of  the 
judo's  order.    The  jndnnent  therefore  was  clearly  premature. 

TiNDAiiy  C.  J.  The  declaration  was  deliyered  on  the  12th  Jannair,  and  the 
judge's  order  for  "  seyen  days'  time  to  plead"  dated  on  the  13th.  The  defend* 
ant  contends  that  he  had  the  seven  days  in  addition  to  the  four  days  he  was 
originally  entitled  to  by  the  practice  of  the  court,  if  so  that  would  bring  it  to 
the  24th,  which,  being  Sunday,  we  may  call  the  25th — one  day  before  the  last 
sitting.  On  the  other  hand,  it  is  idleged  on  the  part  of  the  plaintiff,  that  accord- 
ing to  the  compact  between  the  parties,  the  seven  days  were  not  intended  to  be 
£^ven  in  addition  to  the  four,  for  that  would  avoid  the  condition  upon  which  the 
seven  days'  time  was  granted,  vis.  that  short  notice  of  trial  should  be  given  for 
the  last  sitting.  I  think  the  oonstruction  put  upon  the  order  by  the  plaintiff  is 
the  oorreot  one,  consequently  this  rule  must  be  discharged. 

Pabk^  J.,  and  Bosanquxt^  J,,  concurring—  Rule  discharged. 


STORB  and  Another  v.  WATSON.— p.  842. 

After  Usne  joined  and  a  peremptory  ondertaking  to  try,  the  Ooort  permitted  the  plaintiff 
to  amend  his  declaration  bjsnbstitnting  a  count  in  trover  for  a  count  in  case  for  negli* 
gence  in  the  custody  of  the  plaintiffs  goods. 

This  was  an  action  on  the  case.  The  declaration  consisted  of  a  single  count 
oharginff  that  the  defendant  on  the  18th  April,  1885,  had  the  care  and  custody 
of  certain  soods  and  chatteb,  to  wit,  &c.,  and  thereupon  it  then  became  and  was 
the  duty  oi  the  defendant,  whilst  he  so  had  the  care  and  custody  of  the  said 
goods  and  chattels,  to  take  due  and  proper  care  thereof :  yet  the  defendant,  not 
regarding  his  duty  in  that  behalf,  did  not  nor  would,  whilst  he  so  had  the  care 
and  oust^y  of  the  said  goods  and  chattels,  take  due  and  proper  care  of  the  same, 
but  wholly  neglected  so  to  do,  and  took  such  bad  care  hereof,  that  afterwards, 
to  wit,  on,  &c.,  aforesaid,  the  said  goods  and  chattels  became  and  were  purloined, 
stolen,  and  wholly  lost  to  the  plaintiffs,  &c. 

The  defendant  pleaded — ^first,  not  guilty — secondly,  that  the  defendant  did 
not  h&.ve  the  care  or  custody  of  the  said  goods  and  chattels  in  the  declaration 
mentioned,  or  of  any  of  them,  or  any  part  thereof — thirdly,  that  it  did  not 
become  nor  was  it  the  duty  of  the  defendant  to  take  due  and  proper  care  of  the 
said  goods  and  chattels,  or  any  of  them,  or  any  part  thereof. 

Issue  was  joined  in  Trinity  term  last,  and  notice  of  trial  given  for  the  sittings 
after  term.  The  plaintiffs  not  having  proceeded  to  trial  in  pursuance  of  sucn 
notice,  the  defendant  in  Michaelmas  term  obtained  a  rule  nisi  for  ludgment  as 
in  case  of  a  nonsuit,  which  rule  was  subsequently  discharged  upon  the  plaintiffs' 
givinff  a  peremptory  undertaking  to  try  at  the  sittings  after  that  term.  The 
plaintiffs,  under  the  advice  of  counsel,  withdrew  the  record,  with  a  view  to  obtain 
leave  to  amend  the  count  or  to  add  thereto  a  count  in  trover.  On  a  former  day 
in  this  term — 

WUdey  Serjeant,  obtained  a  rule  nisi  accordingly.  The  affidavit  upon  which 
the  motion  was  founded  negatived  any  intention  to  introduce  into  the  dedarsr 
tion  a  new  cause  of  action. 

ChanneU  showed  cause.  The  only  case  to  warrant  such  an  amendment  as 
that  proposed  here,  is  Billing  v.  Flight,  6  Taunt.  419,  where,  after  a  lapse  of 
six  terms,  the  court  permitted  the  form  of  the  action  to  be  changed  from  astump- 
fit  to  debt,  either  of  which  might  indifferently  have  been  adopted  in  the  first 
instance.  But,  in  Green  v,  Muton,  4  B.  &  Ad.  869,  after  issue  joined,  and  a 
peremptory  undertaking  given,  the  Court  of  King's  Bench  refusea  to  allow  the 
declaration  to  be  amended  by  the  substitution  of  a  count  in  detinue  for  trover. 
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WUde,  Serjeanty.in  aapport  of  his  rule,  prc^ogedito  dvpeoM  with  the  ezist* 
ing  count,  and  have  only  a  oonnfe  in  troT«r. 

pBa  Cdbiaic  To  oompel  the  plaintifi  to  bring  another  aetion,  iroold  only 
be  entailing  upon  them  an  uaeleas  expense,  withovt  at  all  benefiting  the  defend* 
ani.  We  therefore  think  ihey  oujj^  to  be  allowed  to  turn  the  prcaent  €Out 
into  a  count  in  trover,  upon  payment  to  the  defiandant  of  the  ooets  oceasioBed 
by  such  amendment,  and  the  coeto  of  the  triplication,  indnding  the  eoets  d  tke 
day  arising  from  the  plaanta£Bi?  not  having  proeeeded  to  trial:  the  defendint  to 
be  at  liberty  to  plead  de  novo.  Bnk  abaeliiAe  aemi«liugij.(tt) 


HOLMES  9.  BDWABD8.— p.  846. 

Where  aa  oflbr  had  been  made  to  dispenae  with  taaatloByprerided  a  eertain  b«b  were  de- 
ducted from  the  bill,  and  on  the  taxation  the  bill  was  redaced  hj  nearly  the  sum  men- 
tioned,  though  less  than  one-sixth  of  the  bill — ^the  party  requiring  the  taxation  wis 
directed  to  pay  the  costs  thereby  occasioned. 

WiLDB,  Serjeant,  on  ihe  part  of  the  defendant,  obtained  a  nde  calling  on  the 
executors  of  the  plaintiff,  deceased,  to  show  cause  why  they  should  not  pay  the 
eosts  of  taxation.  Ill  appeared  that  the  defendant  had  offered  to  ^spense  with 
the  taxation  if  the  attorney  would  take  off  lOOf.  from  the  bill;  and  that  the 
prothonotary,  on  the  taxation,  had  taken  off  within  87.  or  42L  of  that  sum,  heiog 
something  less  than  one-sixth  of  the  entire  amount. 

Tal/ourd,  Seijeant|  showed  cause;  and  WUde,  Serjeantj  was  heard  insufpart 
of  his  rule. 

Per  Cubiam .  This  is  an  application  to  our  discretiim.  Under  the  eircum- 
stances,  the  costs  of  taxation  haying  been  rendered  neoeasary  by  the  non-aoe^t- 
ance  of  the  offer  of  reduction,  we  think  those  costs  should  be  paid  by  the  psrtj 
by  whom  they  were  occasioned.  B^ile  absolute. 

{d\  One  of  the  earliest  cases  in  which  a  declaration  was  aQowed  to  be  amended,  is 
Varlborongh  v.  Widmore,  2  Stra.  890,  where  the  Conrt  permitted  a  declaration  at  the  suit 
of  executors  on  a  promise  to  the  testator,  to  be  amended  by  inserting  a  promise  to  the 
plaintiff.  In  Browa  «.  Orump,  e  Taoiit.  300,  new  connta  were  added  after  a  dennirrer, 
and  after  the  lapse  of  two  terms.  In  Freen  v.  Cooper,  6  Tkutnt  359,  a  declaration  bj  as- 
signees of  a  bankrupt  for  a  rescue,  alleging  the  wrong  to  hare  been  done  to  them,  wu 
amended  by  the  substitution  of  an  allegation  of  wrong  done  to  the  provisional  assignee: 
Oibbs,  G.  J.,  there  said  that  the  rule  prohibiting  amendments  after  the  lapse  of  two  terms, 
applied  only  to  the  case  of  aa  amendment  embracing  a  new  eause  of  action,  fn  Minchii 
a.  Gope,  1  Chit.  Bep.  46,  the  record  was  amended,  after  writ  of  error  breoghty  by  silering 
the  memorandum  of  the  time  of  filing  the  platntiff 's  biU.  In  Doe  t.  AxmiitLgo,  1  D.  P.  G. 
173,  in  a  declaration  in  ^ectment,  a  new  count  (upon  another  demise)  waa  added  after 
three  terms.  And  in  Moriis  o.  Evans,  1  D.  P.  G.  657,  in  case  for  disturbance  of  a  fen/, 
after  the  cause  had  been  taken  down  for  trial,  and  the  record  withdrawn,  Uie  Gout 
allowed  the  declaration  to  be  amended  by  varying  the  termini  of  the  ftRj :  aad  the  role 
la  thns  stated  by  the  Gourt :  The  rale  adopted  at  elttmhen  Is,  that  you  nsay  at  aoy  time 
introduce  a  new  count,  if  you  do  not  thereby  introduce  a  new  eaase  of  aetioa,  but  only  a 
variation  in  the  mode  of  stating  it"  And  in  Aylwin  v.  Todd,  1  New  Gases,  170,  where 
the  plaintiff  had  been  misled  by  the  defendant  as  to  the  nature  of  a  chart^-partj,  the 
Gourt  permitted  the  plaintiff  to  amend  by  striking  out  a  covenant  on  the  charter- 
party,  and  declaring  for  freight,  not  upon  the  charter-party  ]  and  this  after  manj  jeaa 
had  elapsed  since  the  commencement  of  the  action,  the  de&ndant  having  been  the  csiue 
of  the  delay. 

See  also  Billing  o.  FUght,  6  Taunt.  419,  Billing  v.  Pooley,  S  Taunt  422,  and  the  essH 
cited  in  Tidd's  Practice,  9th  edit,  p.  697,  and  Arch.  Pr.  3rd  edit  p.  838. 

As  to  amendments  in  penal  actions,  see  Matthews  v.  Swift,  1  Scott,  706,  and  the  cases 
there  cited :  and  see  Levett  v,  Kibblewhite,  6  Taunt  483,  as  to  amendments  affectinf 
bail. 
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MEMORANDUM. 

In  the  coarse  of  Hilary  Term^  the  Lords  Commissioners  resigned  the  Great 
Seal. 

The  Bight  Honourable  Sir  C.  G.  Pepys  (Master  of  the  Bolls)  was  thereupon 
appointed  Lord  High  Chancellor  of  England,  and  raised  to  the  peerage  by  the 
title  of  Baron  Cottenham,  of  Gottenham,  in  the  county  of  Cambridge. 

Henry  Bickersteth,  Esa.,  was  appointed  Master  of  the  Bolls,  and  was  raised 
to  the  peerage  by  the  title  of  Baron  Langdale,  of  Langdale,  in  the  county  of 
Westmoreland. 

Their  lordships  took  their  seats  in  their  respective  courts  on  Tuesday  the 
19th  January. 


The  Judges  who  sat  in  the  Court  of  Common  Pleas  during  the  foregoing 
term  were — 

Lord  Chief  Justice  Tindal, 
Mr.  Justice  Pabk, 
Mr.  Justice  Gasslkb^ 

and 
Mr.  Justice  Bosanqubt. 
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THE  PRINCIPAL  MATTERS 


OONTAHnEB  IN  THIS  yOLUME. 


AGBNT. 

A^  the  wife  of  B.,  orden  goods  of  0.  to  be  sent 
to  the  houio  of  J>,,  a  relation  of  A/s.    G.  on 
the  following  day  eeei  B.,  and  B.  aooepte  a 
bill  for  the  prioe,whioh  he  nayg  at  maturity. 
At  the  time  of  paying  the  bill  B.  orders  goods 
of  C.  to  a  small  amount  for  himselfl   A.  sub- 
•eqnently  orders  other  goods  of  G.  to  be  sent 
asbeforetothehonseofD.  Held,  that  there 
was  evidenee  to  go  to  a  Jnry  of  B.'s  haying 
80  eondnoted  himself  as  to  lead  G.  to  beliere 
that  A.  had  B/s  anthority  to  order  the  last- 
mentioned  goods.    FUmer  j,  Xynn.  697 
APPBOPRIATION  OF  PAYMENTS. 
See  PABTKaiMRiP. 
ARBITRATION. 

A  ease  being  referred,  the  arbitrator  in  1826 
reoeiTod  from  the  plaintiff's  attorney  872.  for 
his  fees  and  expenses.  In  1827,  the  parties 
went  before  the  prothonotaiy,  when  he  allow- 
ed only  362.  The  defendant  now,  after  a 
lapse  of  eight  years  from  the  time  the  pay- 
ment was  made  (the  attorney  who  paid  the 
money  haying  died  in  the  interim),  applied 
to  the  Oonrt  to  order  the  arbitrator  to  refVmd 
the  difference  iSeld,  that  the  application 
was  too  late.    Braaier  t.  Brjfant.  634 

ASSUMPSIT. 

Upon  the  abandonment  of  an  nnwritten  eon- 
tract  for  the  sale  of  land,  on  defect  of  title,  the 
deposit  money  and  money  paid  by  the  pnr- 
ohaser  to  the  anctioneer  for  the  purchaser's 
moiety  of  the  auction  duty,  may  be  reooyered. 
But  expenses  of  inyestigating  the  title  can- 
not be  reooyered  without  proof  of  a  written 
contract  binding  on  the  yendor;  nor  interest 
upon  the  deposit     Ooebell  y.  AreKer,       691 

ATTORNEY. 
1.  Where  a  rule  for  striking  an  attorney  off  the 
roll  for  misconduct  is  referred  to  the  protho- 
notary,  he  is  not  to  be  confined  to  the  affida- 
Tits  already  before  the  court,  but  may  receiye 
any  eyidence  tending  to  the  elucidation  of 
the  matter.   JDieae,  SeM,  anedbe.  y.  Wame, 

661 


2.  The  court  win  not  entertain  a  motion  toaeh- 
ing  the  conduct  of  an  attorney,  unless  it  ap- 
pears upon  t^UMavii  that  he  is  an  attorney  of 
the  court,  or  that  the  transaction  arises,  in 
part  at  least»  out  of  a  cause  before  the  court: 
nor  will  the  court  exercise  its  summary  juris- 
diction oyer  an  officer,  unless  in  a  case  of 
palpable  fraud.  Jn  the  Matter  of  Lord.    626 

AWARD. 

1.  A  cause  was  referred  to  an  arbitrator,  with 
liberty  to  him  to  state  upon  his  award  any 
point  of  law  raised  by  either  party  in  refer- 
ence to  the  matters  thereby  referred.  Gertain 
points  of  law  were  accordingly  submitted  to 
the  arbitrator,  which  he  set  out  upon  his 
award,  (but  without  reference  to  any  parti* 
enlar  state  of  fiuts,)  and  certified  that  he  had 
oyer-ruled  them.  The  arbitrator's  decision 
upon  these  points,  as  abstract  proposition  s, 
being  correct^  the  court  reftised  either 'to 
refer  it  back  to  him  to  amend  his  award  by 
setting  forth  the  facts  upon  which  the  ques- 
tions of  law  arose,  or  to  set  aside  the  award. 
Jay  y.  ByUe.  489 

2.  Wliere  all  matters  In  difference  are  referred 
to  an  arbitrator,  an  award  directing  the  exe- 
cution of  general  releases  closes  all  accounts 
between  the  parties  up  to  the  time  of  sob- 
mission.     Trimingham  y.  Trimingham,    604 

BAIL. 

Semble  that  a  defendant  cannot  be  held  to 
ball  upon  an  affidayit  made  more  than  a 
year  before  the  issuing  of  the  writ 

Semble  that  the  SSd  rule  of  Hilary  term,  2 
Will.  4,  as  to  the  time  for  moying  on  the 
ground  of  irregularity,  does  not  apply  with 
equal  force  to  the  case  of  a  prisoner  as  to 
that  of  a  defendant  at  large.  Taghr  y.  Slater, 

677 
BANKRUPTCY. 

1.  Where  a  trader  whose  goods  are  under 
seisure  quits  his  home,  it  is  for  the  Jury  to 
say  whether  he  departs  with  the  bona  fide 
intention  to  endeayour  to  procure  the  means 
of  i«moying  the  exeeotlon,  or  whether,  hay- 
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ing  gone  for  that  pnrpose,  he  stays  away  for 
the  purpose  of  ayoiding  his  ereditors.  BaUiJU- 
lorr.  Vyt.  565 

3.  The  assignees  of  a  bankmpt  do  not  take 
under  the  assignment,  property,  the  equita- 
ble title  to  which  had  been  transferred  be- 
fore the  bankmptoj. 

Bat  such  eqnitable  transfer  must  hare 
been  eompUi€  before  the  bankruptcy :  it  must 
have  been  a  transfer  of  the  whole  or.an,M- 
oertained  part  of  speoifio  property,  ^ndap- 
flolnte,  not  oontingent 

A.  at  Liverpool,  baring  oonsicned  goods 
to  B.,  at  Bahia,  for  sale  on  his  (A/s)  aooonnV 
draws  bills  on  B.  to  be  paid  out  of  the  pro- 
duce of  the  oonsignment  A.  negotiates  the 
bills  with  C.  in  London.  Upon  B/s  refusing 
to  pay  the  flrsi  of  the  bi^Is,l[7.  writes  to  A.  as 
follows :  "  I  request  you  to  write  to  B.  by  the 
first  yessel,  with  orders  that,  in  ease  he  does 
not  pay  your  drafts,  he  shall  immediately 
hand  over  sneh  property  aa  he  iaay  hare  of 
yours  of  an  tquivdUnt  vahi»  to  the  bills  not 
paid  by  him,  to  my  agent  at  Bahia."  A.  an- 
0were<^  "  Agreeably  to  your  in8truetioB%  I^ 
will  write  to  B.  by  brig  W.,  directing  bim  to 
hand  over  to  D.  property  of  mine  in  his 
hands  to  oeoct*  eAa  omeimf  of  tha  bills  thftt 
inay  eventually  not  be  paid."  A.  acoocdiiig^ 
\^  wrote  to  B,  thia  letteri  whioh  waanotcom- 
nmiicwtted  to  C,  '<  I  hare  engaged  to  C.  that 
you  shall  pass  into  the  hands  of  U,,  his 
agents  9^  the  propailgr  whioh  visj  aj^  in 
yenr  hands  fof  ipy  •e^ount  j  you.  wm  ar- 
range  with  P.  the  nAo4«j"  4o*  9ofore  t^is 
letter  reached  Bahia  A.  became  bankrupt; 
D.  afterwards  reaeiring  goods  fh>m  B.  to  an 
amount  8om9wh%ttleis  than  the  bills  uni^^ 
«pl<i  them,  and  remitted  the  produce  to  C. : 
-.-Held,  that  C.  hM  not,  at  the  time  of  the 

.  bankruptcy,  such  an  equitable  interest  in 
the  goods  as  would  prevent  A.'s  assignees 
from  reooTedng  in  trover. 

DMiaiur,  whether  the  l^t  of  the  above 
Utters  was  aidmiaisible  in  evidence ;  but  held, 
that»  whether  i^ixnitted  or  not,  the  a^sjgn^es 
might  recover.    Bum,  v.  Carvalho,         622 

)^  The  inst^ments  of  an  annuity  for  the  pay- 
ment of  which  a  surety  expressly  oovenaiits 
lA  case  of  the  default  of  the  ^^huitor,  are  not 
proveahle  under  a  fiat  u^st  the  surety, 
where  such  instalments  do  not  become  due 
vntU  after  the  bankmptfl^  of  the  aiutt> 
Thompton  T.  ThompMon.  QSi 

4k  Althoogh  th.e  money  first  received  imder  a 
4»$  is  by  the  sM^tote  reqiUiie^  to  be  «PPro- 
f  riate4  ia  diieharge  of  the  ejQtentes  inopr- 
red  by  the  petitioning  creditor,  yet,  where  A« 
assents  to  a  different  appropriation,  he  is 
eiitopped  from  afterwards  contending  that 
tho  directions  of  the  act  have  not  been  com- 
plied with.     Mornidge  v.  Eyland.  641 

5.  In  order  to  constitute  a  f^udulent  prefer- 
ence, so  as  to  avoid  a  payment  made  by  a 
tEader,  it  must  be  a  voluntary  preference  and 
q^e  in  actual  contemplation  of  batUeruptcy  : 
it  is  not  enough  to  show  that  the  party  was 
in  such  a  state  of  insolvency  and  embar- 
rassment as  to  render  bankcuptoy  a  probabU 
event    Atkinaon  v.  BrindalL  642 

f .  Upon  an  Isna  dizeoted  to  tiy  whether  one 
F.  had  oommitted  aa  ast  of  bankruptey  on  a 
given  day,  it  appeased  tkai»  on  the  preoed- 
iBg  day,  he  seat  a  latter  fimn  hia  dwalliag- 
hmise  at  QveeBwioby  to  hiaplaoe  of  hnalnassy 


addressed  to  hhi  son,  stating  that  be  wu  un- 
able to  meet  his  engagements,  and  deiiriag 
that  he  might  be  denied  to  any  creditor  who 
might  call;  that  immediately  slier  dispstek- 
ing  this  letter,  he  left  home,  and  remsiaed 
absent  during  the  whole  of  that  and  the  fol- 
lowing  day.  A  witness  proved  that  P.  ealkd 
on  the  day  in  question  at  her  brother's  hooM 
in  London ;  that  he  expressed  to  her  sn  sp- 
P^hcmsion  of  being  sent  to  the  Fleet,  and 
i^ted  that  he  was  in  no  huny  to  get  home, 
and  would  not  go  very  early,  as  he  had  en- 
ditors  who  would  lay  hold  of  him;  and  that 
he  did  not  leave  till  after  dark.  The  jnzy 
were  told,  that,  if  they  beUeved  the  state- 
ments made  by  the  witness,  P.  on  that  occa- 
sion oommitted  an  act  of  bankruptey:  tiiej 
s%i<ithegr  did  believe  t^e  witness,  bat  thej 
did  not  think  P.  spoke  with  bona  fides  :- 
Held,  that  P.  had  oommitted  an  aet  of  bank- 
ruptcy :  and  that  evidence  of  his  eoadnet 
aoa  eonvenations  on  the  day  subseqaent  te 
the  date  mentioned  in  the  issue,  wss  not 
admissible  to  explain  his  conduct  on  that 
day.    JokfuUm  V.  Woo^.  Mi 

7.  The  defendant  having  in  his  possesrios  a 
lease  belonging  to  one  S.,  which  had  bees 
deposited  with  him  aa  a* security  formoneTi 
advanced  by  bim  to  S.,  an4  upon  which  he 
olfdmed  a  lien  fbr  eoets  as  a^aiost  S.  and  abe 
as  against  the  aasignee  appointed  under  a 
commTssron  of  banlmipt  issued  against  S.  in 
1890,  concurred  with  the  assignee  in  tiie 
sale  of  the  lease,  and  reeeived  fhm  hia  in 
satisfaction  of  his  demand,  the  amonnt  of  the 
purchase-money,  and  also  reeeived  with  fiie 
assent  of  the  assignee  certain  sums  due  for 
rent  of  the  promisee,  Se.  The  sale  took 
place  after  the  defl»ndan^  as  solicitor  to  &• 
assignee,  h|u!  notice  that  a  petition  to  niper- 
sede  the  commission,  on  the  ground  of  the 
InsofieiMioji  of  the  petitioning  eteditor"! 
debt,  was  pending.  In  Jannary,  1832,  the 
commission  against  8.  was  superseded^  sad 
in  March  a  second  fiat  issued  agaiost 
him  :-^Held,  thai  the  aadgnees  usder  the 
last-nientioned  fiat  ware  entitled  to  leeonr 
froai  the  defendant  the  aaweral  sums  so  re- 
eeived by  hini  firom  or  with  the  aaseitor 
vnder.  the  anlhecilgir  of  the  aasigaee  nader 
the  snpeiMdad  oommlMlnn.  OVori  v.  00- 
h^  M 

8.  F.  *  a,  tsaden  in  paitsenhi^  beiig  in 
insolvent  eireamslaiioes^  antsBsd  into  a  deed 
of  eompositioB  with  tkeir  joiat  enditen 
whereby  tlMj  engaged  to  pay  them  4a  U 
in  the  pound  imoa  tl|e  amount  oi  their  re- 
i(pectiv«  debts,  bjf  three  instalmeiiti^  F.  i  & 
retaining  possession  of  the  stock  in  trade, 
and  the  creditors  engaging  to  release  then 
on  payment  of  the  last  instalment.  Bj  the 
same  deed  F.  assigned  to  the  Inuteee  a  po- 
licy of  assurance  upon  his  life  (which  cob- 
Btituted  his  entire  separate  propertj),  a 
trust  to  pay  out  of  the  proceeds  the  balaon 
of  the  debts  due  to  the  joint  creditor^  ud 
the  surplus  if  any  to  his,  F.*8,  personal  w- 
presenUtives.  Two  years  after  the  date  of 
the  assignment  •  fiat  iasaed  agaioM  F.  u 
an  action  brooght  by  the  assignees  and v  tte 
fiat  against  the  trustoes  named  in  the  deed, 
to  recover  the  poUey,  8.  who  wuedM sei 
witness,  stated  that  at  the  tiaae  of  theeze- 
e«tton  of  the  deed  hi^  partner  wi  huaielf 
•ntortained  hopes  of  retrieving  theoflelTef : 


ess 


—Held,  titot  tlM  Miigiineat  of  the  pttksj 
under  theie  ^iroanutaaoM  did  nol  octtslilnte 
ftn  act  of  bankniptoy :— Held^  «lfo»  tfwi  it 
WAS  pr^Mrly  left  to  the  jury  to  say  whether 
the  deed  was  honestly  and  hona  fide  entered 
into  for  the  parpoie  of  enabling  F.  ^  S.  to 
oontinne  to  eany  on  their  trade,  or  with  in- 
tent to  defeat  or  delay  any  partioular  oiass 
of  creditors ;  or  whether  thedeed  ii%a  relnn- 
tary  and  a  fraadolent  .pref«rettoe  :given  by 
I*,  to  the  joint  erediton  ef  the  firm.  AbboU 
and  Another,  AMeionBet^FkuU,  a  BamkrUpt, 
T.  Burbage  and  Othert,  d60 

BILL  OF  EXCHAKCTB. 
1.  In  an  action  on  a  bill  of  exchange,  hy  in- 
dorsee against  drawer,  eridence  was  gi^en 
of  a  oonrersation  between  the  defendant  and 
J.  S.,  in  which  the  defendant  had  said,  in 
alltuion  to  the  ae«ien,  thiit  he  haid  sereral 
4eAnoee~-liiBt  the  pUuBUffhad  not'Mnt  (^ 
letter  to  hitn  fa  f^Me.  fThis  h«vfttg  been  left 
to  ihe  Jnfy,^B{ler  eb|e4don,  aa  eviideiice  of 
•dne  netloe  of  dishonour,  4nd  the  Juty  having 
tbnnd  a  Terdiet  (br  thta  platnC(if,-^it  Was  held, 
by  Littledale,  X,  FMteioii,  J.,«iM  OoMrfdge, 
J.,  (Lord  Benman,  0.  J.,  dieMntlettte,)  that 
the  jary  were  not  warranted  in  prcsnaiing 
tiiat?  the  plaintiff  had  giteti  dMnotiee. 

▲  defendant  can  set  oiT  thoAe  deblr  dnly 
whiofa  were  dne  to  him  tMm  the  plnlntWat 
the  time  of  aetion  brought,  as  well  «s  at  llie 
time  of  plea^  pleaded. 

A  plea  of  a  set-off  en  a  hill  of  e^eh4ik|;e, 
piyahle  to  the  order  of  the  defendant  ahd 
aooepted  by  the  plaintiff,  Is  not  mpported  by 
«Yidenoe  ef  a  bill  answeiing  to  ij&e  descrip- 
ii<m  In  the  plea,  which  at  &e  time  of  action 
l>rought  was  in  the  hands  ef  a  third  party, 
althoagh  before  plea  pleaded  the  bill  had 

S»t  baok  to  the  hands  of  the  defendant 
raUktMite  Y,  Ooleman,  602 

S.  Anaflkdaritof  debt  in'an  aotf<en  a^hinst  the 
drawer  of  a  bill  ef  ezehdiBge  ttated  that  the 
bill  was  «<MftM  and  tuipitid,  and  dUekned  no 
de/duk  of  tho  «eM})fof*.'— Held,  soffieiett 
Irving  r.  Eaton.  468 

COMPUTATION  OF  TIME. 

!•  Where  a  oertayi  number  of  days'  notice  of 
an  Intention  to  do  an  act  is' required,  the  day 
of  the  service  of  the  notice  is  excluded  ttom 
tixe  computation,  and  that  on  which  the  act 
is  to  be  done  is  included, — unless  there  be 
some  special  provision  requiring  a  different 
mode  of  computation. 

Therefore  notice  to  magistrates  of  an  In- 
tention to  apply  on  the  25th  day  of  the 
month,  for  a  certiorari  to  remove  an  order 
knade  by  them  for  the  allowance  of  accouiits 
of  surveyors  of  highways,  served  upon  the 
20th  of  the  same  month,  is  not  a  sufficient 
taotice  w;!thin  13  Geo.  2,  o.  18,  s.  5,  requiring 
six  days'  notice  to  be  glVen.  Tke  King  v. 
Juttieeaof  OumberlamL  682 

2.  The  declaration  was  delivered  on  the  12th 
Jaanaiy,  with  notice  to  plead  in  four  days ; 
on  the  13th  the  defendant  obtained  a  judge's 
order  for  "seven  days'  time  to  plead,"  open 
an  undertaking  to  aooept'shortnotioe  of  trial 
for  the  last  sitting  in  the  term,  the  26th : — 
Held,  that  the  seven  days  oommeneed  from 
the  date  of  the  order,  and  not  from  the  ex- 
piration of  the  fcfur  days.  Simpeon  v.  Cooper, 

678 


OO0T6. 

1.  On  motion  for  a  nonsuit  on  the  ground  of  a 
▼arianoe  between  the  declaration  and  tiie 
oontraot  of  guarantie  therein  set  forth,  or  for 
a  new  trial  on  the  ground  that  the  guarantie 
was  not  continuing,  the  court,  being  of  opi- 
nion that  the  defendant  was  liable  upon  tne 
eohtraot,  but  that  it  was  improperly  declared 
on,'tnade  a  rule  that  the  verdict  which  had 
been  found  for  the  plaintiffs  for  the  sum 
secured,  should  stand,  but  that  the  defend- 
ant should  be  allowed  to  deduct  therefroni 
his  costs  of  the  trial  and  of  the  motion.  On 
taxation,  the  officer  allowed  to  the  plaintiff 
his  costs  up  to  the  notioe  ef  trial,  and  to  the 
defendant  all  the  subsequent  costs.  Meld, 
that  he  had  done  right.    Allan  v.  Kenning. 

2.  ^e  costs  of  the  applicant  under  the  inter- 
pleader act,  wliere  ne  has  acted  bona  fide, 
will  in  the  first  instance  be  directed  to  be 
paid  out  of  the  fund  or  the  produce  of  the 
thing  in  dispute,  to  be  repaid  by  the  party 
ultimately  unsnccessftiL  Duear  v.  Jfackin- 
toeh.  406 

3.  Where  there  haVe  been  mutual  dealings  be- 
tween a  plaintiff  and  defendant^  and  eaeh 
has  a  demand  against  the  other,  and  the 
former  arrests  the  latter  for  the  whole  amount 
of  one  side  of  the  aeoount,  with  full  hnow- 
ledge  of  at  least  a  part  of  the  defendant's 
demand  against  him,  although  the  defend- 
ant has  neglected  or  refused  to  deliver  his 
acconnty  the  plaintiJErit  liable  to  costs  under 
the  48  Geo.  8,  c.  46,  s.  3.    Aehton  v.  IfaulL 

601 
4»  Wbere  a  writ  ef  summbns  which  had  origi- 
nally been  issued  into  one  county  was  after* 
wards  (Without  being  re-sealed)  altered  by 
the  substitution  of  another — The  court  set 
aside  the  proceedings,  on  payment  of  tiie 
debt  witkont  eoete,  slthough  the  defendant 
had,  before  taking  the  obijeetion,  obtained  a 
Judge's  order  for  staying  the  proceedings  on 
his  undertaking  to  pay  the  debt  and  coete, 
which  order  had  afterwards  been  made  a 
rule  of  oeurt    Siggere  v.  Saneom.  604 

k  A  cause  had  been  tried  and  a  verdict  found 
for  the  plaintiil^  which  was  afterwards  set 
aside  by  the  court  on  the  ground  that  the  - 
contract  upon  which  the  plaintiff  sued  was 
illegal  and  void.  After  the  rule  for  a  new 
trial  was  made  absolute,  it  appearing  that 
the  defence  had  been  conducted  by  an  attor- 
ney of  the  Oourt  of  King's  Bench,  acting  in 
the  name  of  the  one  who  had  for  some  years 
ceaeed  to  be  an  attorney  of  this  court — the 
court  permitted  the  plaintiff  to  discontinue 
without  payment  of  costs,  except  as  to  so 
much  money  as  might  be  found  to  have 
been  paid  by  the  defendant  to  his  attorney 
On  aooeunt  of  the  suit    Pattereon  v.  PowelL 

606 

6.  The  plaintiff  A^l^sted  the  defendant  for 
800/.,  having  previously  obtained  accept- 
ances fbr  820/.,  for  part  of  the  debt^  from 
the  deibndanlfs  agents,  to  meet  which  re- 
ttittances  were  made  to  the  latter  by  the 
defendant  Held,  that  the  arrest  for  400/. 
was  made  without  reasonable  or  probable 
cause,  and  therefore  that  the  defendant  was 
entitied  to  costs  under  the  43  Oeo.  3,  o.  46, 
8.  3.    Regnold*  v.  Flower,  630 

7.  Where  money  has  been  paid  into  court  in 
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lien  of  bftil,  the  plaintUF  cm  morlng  to  haye 
it  paid  out  to  him  la  entitled  to  the  ooiti  of 
the  AppUoation.    Frttmam  y.  Pogantni. 

550 

8.  On  ft  distreas  for  airean  of  *  poor  imte 
under  the  50  Geo.  8,  c  zIt.  •.  8: — ^Held, 
that,  although  the  wnmnt  made  no  mention 
of  tiie  oosta  of  the  prerioof  anrnmons,  the 
reaaonable  eosts  of  inch  Bummons  might  be 
leried  under  it;  and  that  one  shilling  ia  a 
reaaonable  aum  in  that  behaH  Claris  t. 
PedUy.  553 

0.  In  an  action  by  an  attorney  for  businera 
done,  for  whieh  no  ilgned  bills  had  been 
delirered  in  pnnraanoe  of  the  statate,  an  ad- 
mission  by  the  defendant  in  an  examination 
before  the  eommissioners  under  a  oommis- 
flion  of  bankrupt  sinee  superseded,  that  the 
sum  claimed  was  due,  is  not  sufficient  evi- 
denoe  to  support  a  count  upon  an  account 
stated.    Eieke  t.  Nohm,  567 

10.  Where  a  plaintiiFrecoTers  a  sum  less  than 
the  amount  for  which  he  arrested  and  held 
the  defendant  to  bail,  and  it  appears  that 
his  only  probable  cause  of  action  was  not 
bailable,  (being  for  unliquidated  damages,) 
the  defendant  Is  entitled  to  costs  under  4S 
Qeo.  8,  c.  46,  s.  3.    Btan  ▼.  Pinkm.       617 

11.  On  a  plea  of  plene  administrayit  prater, 
the  plaintiff  is  entitled  to  Judgment  of  assets 
in  futnro  for  debt  and  eotlt.   Vox  y,  Peaeoek, 

635 
IS.  The  only  fee  allowed  by  law  to  be  taken 
by  the  officer  from  a  party  airested,  is  id,, 
the  fee  prescribed  by  tiie  statute  33  Hen.  6, 
c  9 :  if  he  take  more,  he  is  liable  to  be  sued 
for  the  penalty  imposed  for  extortion  by  the 
83  Geo.  3,  c  38.    Jnnea  Y.Levu  630 

18.  Where  a  special  case,  on  which  Judgment 
had  been  giren  for  the  plaintiff  in  this  court, 
was  at  the  instance  of  the  defendant  turned 
into  a  special  Tcrdicty  that  he  might  hare  an 
opportunity  of  obtaining  the  Judgment  of  a 
court  of  error  thereon,  this  court,  after  the 
lapse  of  two  years,  and  after  the  costs  of  the 
trial  and  special  case  had  been  taxed  and 
paid,  ref^ed  to  allow  the  plaintiff  the  costs 
thereby  ooca^oned.    (hUint  y.  (TiMfniM. 

639 
14.  Where  an  oifor  had  been  made  to  dispense 
with  texation,  prorided  a  certain  sum  were 
deducted  fh>m  the  bill,  and  on  the  taxation 
the  bill  was  reduced  by  nearly  the  sum  men- 
tioned, though  less  thui  one-dxth  of  the  bill 
—the  party  requiring  the  taxation  was 
directed  to  pay  the  costs  thereby  oocasioned. 
Bolwu§  T.  Bdwordt.  680 

COVBNANT. 

In  an  action  for  breach  of  a  coTcnant,  in  a 
lease  of  coal  mines,  to  get  the  whole  of  the 
Tcins  of  coal  lying  under  certain  doses, 
<<not  deeper  than  or  below  the  levtl  of  the 
bottom  of  the  mine"  at  a  certain  point,  eri- 
dence  is  receirable  to  show  that  by  the 
minen  in  the  ntighhowhood,  the  word 
"leyel"  is  used  in  a  certain  peculiar  sense. 
CZayfoa  r.  Qrtgmm.  600 

CBBflNAL  INPORMATION. 

Upon  a  motion  for  a  criminal  information 
against  A.  for  challenging  B.,  an  affidarit, 
stating  that  in  a  correspondence  between 
tfcam  A.  had  intimated  an  intention,  after 


the  ietHemeBt  of  aeecmiti  between  Umnlf 
and  B.,  to  require  an  apology  for  oAaaTt 
expressions  contained  u  a  letter  reeeifed 
by  him  from  B.,  or  ^such  satisftetioo  ai  ii 
usual  on  such  oecasioBS  between  gentle- 
men;" and  that  afterwards  C,  a  rdatioB  of 
A.,  came  with  a  letter  of  B.  in  his  handv- 
settled  the  account  by  paying  a  bahuiee  dm 
firom  A.  to  B., — and,  afler  saying  that  he 
had  come  in  eonsequenoe  of  tiie  letter  in  hit 
hand,  deUrered  a  hostile  message  ss  firon 
A.: — ^was  held  insufficient  to  coaneet  L 
with  the  challenge;  and  therefore  the  oosrt 
leAued  the  rulcw 

But  the  court  granted  a  rule  nisi  aguait 
C.    Bw  T.  Yimn^hm&bQmd.  018 

DBED. 

By  a  deed  of  settlement  made  in  1756,  Isadi 
were  setUed  by  T.  H.  in  tail  male  to  them 
of  such  person  as  at  the  time  of  the  deeeaM 
of  T.  H.  should  be  the  second  son  then  liTisg 
of  T.  H.  and  A.  H.;  and,  for  defiult  viwtA 
issue,  to  the  use  of  the  third,  foutii,filh, 
sixth,  and  all  and  erory  other  son  and  aaai, 
other  than  and  except  the  eldest  son,  for  th« 
time  being,  of  T.  H.  and  A.  H.,  who  ihoaid 
by  the  death  of  such  s«oond,  third,  feoth, 
or  other  son,  without  issue,  become  a  Mcond 
son ;  and,  for  de&ult  of  such  issue  as  afor«- 
sai^  and  in  case  there  should  be  two  or  Bon 
daughters  of  T.  H.  and  A.  H.,  then  te  At 
use  of  such  daughters  and  their  heiiB  as 
tenants  ^  common ;  but,  in  case  there  ahoaU 
be  only  one  son  of  T.  H.  and  A.  H.,  then  to 
the  use  of  the  eldest  or  only  son:  and  for 
default  of  all  suoh  issue,  to  the  use  of  I.  H. 
in  fee.  T.  H.,  the  settlor,  died  in  ir66, 
learing  four  sons— P.,  who  died  in  1770,  an 
infant,  and  without  issue — C.,  who  died  ia 
1839,  without  issue— T.,  who  died  in  1783, 
without  issue— and  John  who  surriTed.^- 
Held,  that,  under  the  otreamstancea,  JoKb, 
the  fourth  son  of  the  settlor,  took  an  eilafea 
in  taU  general  in  the  settlod  estates.  Etm^ 
hint  T.  Hawhint,  51* 

DISCOKmnJAKCB. 

A  cause  was  referred,  and  the  arbitrator  stated 
the  fhcts  specially  on  his  award  for  the 
opinion  of  the  court.  On  the  matter  eomiaf 
on  for  argument,  the  plaintiffii  being  adriMd 
that  one  of  the  defendants  was  improperiy 
Joined  in  the  action — The  oourt  permitted 
them  to  discontinue,  on  payment  of  theeoA 
of  Hu  ecuwe  (no  proTision  being  made  fortke 
costs  of  the  reference  and  award)  and  of  the 
motion,  and  undertaking  not  to  bring  aaj 
Joint  action  against  the  two  defendaati,  aor 
any  separate  action  against  the  defendsatao 
improperiy  Joined.  TWaer  omd  OtUn  t.  If- 
/■oa  md  E.  KHland,  657 

DONATIO  MOBTIS  CAUSA. 

Declarations  by  an  intestate,  that  he  meant 
that  a  person  with  whom  he  resided  ihoald 
hare  his  furniture  and  effects  for  what  he 
owed  her:— Held,  sufficient  to  entitle  laeh 
person  to  take,  and  retain  DooscMion  of  ft« 
property.    J^oyeloa  t.  Hankef,  519 

EJBCTMBNT. 
1.  Li  ^ectment  on  a  yaeant  poisssiioa,  ^ 
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aAdATii  that  liz  montiis'  rent  an  in  airear 
nuij  be  made  bj  a  reoeiyer.    An<mmnau§. 

536 

S.  A  declaration  and  notioe  in  ejeetment  were 
•erred  npon  a  senrant  of  the  tenant^  vhoae 
wife  lubseqaentlj  admitted  that  the  liad  re^ 
oeired  it  and  had  giren  it  to  her  husband: 
—Held,  insnfioient.    Doe  d.  Tucker  t.  Boe. 

550 

S.  Servioe  of  a  declaration  in  ^eetmenton  the 
daughter  of  the  tenant  in  possession  is  not 
good  seryioe,  unless  it  be  shown  to  haye 
oome  to  the  hands  of  the  tenant.  Doe  d, 
Brittlebank  T.  Boe,  566 

4.  Serrioe  of  a  declaration  in  ejectment  upon 
the  wife  of  the  son  of  the  tenant  in  posses- 
sion on  the  premises,  who  at  at  the  time  of 
such  serriee  informed  the  party  who  made 
the  serrioe  that  the  tenant  was  in  Amerioa^ 
and  that  her  husband  (the  son)  was  trans- 
aoting  the  business  of  the  house: — ^Held, 
raffieient  for  a  rule  nisL  Doe  d.  Potter  t. 
Boe,  647 

5.  One  G.  was  let  into  possession  of  land  allot- 
ted to  one  P.  under  an  inolosure  aet  in  1814 
upon  a  contract  of  sale  under  which  one-half 
of  the  purchase-money  was  paid,  and  interest 
npon  the  remaimng  moiety  regularly  till  the 
year  1828,  when  G.  became  bankrupt  No 
oonveyanoe  was  oyer  executed,  nor  was  the 
remainder  of  the  purohase-ononey  eyer  paid: 
— ^Held,  that  the  possession  of  G.  under  this 
inchoate  contract  was  not  adyerse  to  the 
title  of  P.,  the  yendor;  and  that  the  assignee 
of  P.  might  maintain  etjeotment  notwith- 
standing the  lapse  of  twenty  years  from  the 
time  possession  was  first  giren:  Held  also, 
that  it  was  not  competent  to  G.,  or  to  one 
claiming  under  him,  to  contest  the  title  of 
P.,  by  reason  of  the  want  of  an  award  by  the 
oonunissioners  under  the  act  Dod  d,  MiU 
&wf»  y.  Edgar,  670 

FINES  AND  RBOOYBBIES. 

1.  Where  in  levying  two  fines  between  the 
fame  parties,  the  one  sur  concessit^  the  other 
■ur  oognisanoe  de  droits  the  parcels  had  by 
mistake  been  transposed,  the  court  allowed 
the  fines  to  be  amended,  so  as  to  make  them 
oonformable  with  the  deed  to  lead  the  uses. 
Bcuihunf,  Plaintiff,  Harper  and  Wife,  De- 
/oreiante.  494 

3.  The  court  allowed  a  reooyery  to  be  amended 
by  inserting  "  Holy  Trinity"  before  *'  King- 
ston-upon-Hull,"  on  an  aAdayit  that  the 
property  intended  to  pass  was  situated  in 
the  parish  of  the  Holy  Trinity,  at  Kingston- 
upon-Hull.  Daneejf,  Demandant;  Lee,  Ten- 
ant; Orowther,  Vouekee.  518 

3.  Where  the  acknowledgment  of  a  party  to  a 
fine  was  taken  before  commissioners  who 
were  aware  of  the  fact  of  her  being  a  mar- 
ried woman,  and  of  the  non-eoneunrenoe  of 
her  husband,  but  the  parties  were  liying 
separate  under  a  deed  by  which  the  husband 
ooyenanted  not  to  interfere  with  his  wife's 
property— The  eourt  reftued  to  reyerse  the 
fine,  at  the  instance  of  the  husband,  but  left 
him  to  his  common  law  remedy.  Ckeek, 
Plaintiff,  Bootle  and   Otkere,  De/oreiante, 

559 

HABEAS  CORPUS. 
Sinoe  the  statute  2  WiU.  4,  e.  89,  s.  8,  it  is  not 
necessary  to  remoye  by  habeas  coipus  a  pri- 


soner  in  the  custody  of  the  Marshal  of  the 
King's  Bench,  to  the  custody  of  the  Warden 
of  the  Fleets  in  order  to  declare  against  him 
in  this  court  where  the  action  is  commeneed 
by  writ  of  summons  or  capias  under  the 
anthority  of  that  act    MiUard  y.  JfOlmaii. 

489 

HIGHWAY. 

A  notice  of  appeal  against  an  order  fer  stop- 
ping up  a  highway,  is  sufficient  if  it  state 
that  the  appelkmts  are  aggrieved  by  being 
compelled  to  go  a  greater  distance  to  the  next 
market  town  from  their  respeotiye  residences 
than  they  would  haye  gone  if  the  road  in- 
tended to  be  stopped  up  were  put  and  kepi 
in  a  proper  state  of  repair. 

It  need  not  expressly  state  that  they  are 
aggrieyed  ^  tke  order*    Tke  King  y.  Adev, 

582 
INSOLVENT  DEBTOR. 

A.  being  in  insolyent  circumstances,  and  hay- 
ing sold  his  goods  by  public  auction  (the 
proceeds  remaining  in  the  hands  of  the  auc- 
tioneer,) the  defendant,  under  pretence  of 
haying  issued  a  flat  of  bankruptcy  against 
A.,  preyailed  upon  the  auctioneer  to  pay 
oyer  to  him  the  amount  of  his  debt,  and 
subsequently  procured  the  assent  of  A.  to 
such  payment  A.,  more  th^  three  months 
afterwards,  petitioned  the  insolyent  debtors' 
court  for  his  discharge  under  the  act  In 
an  action  by  his  assignee  to  recover  back 
the  sum  so  paid:— Held,  that  it  ought  to 
have  been  left  to  the  jury  to  say  wheUier 
the  transaction  did  not  amount  to  a  volun- 
taiy  charging  of  his  estate  by  the  insolvent, 
and  whe^er  he  did  not  at  the  time  contem- 
plate taking  the  benefit  of  the  act  Wain- 
right  v.  Milee.  506 

INSPECTION  OF  LETTERS  A  BOOKS. 

1.  In  an  action  of  slander  imputing  to  the 
plaintiff  that  he  was  the  writer  of  a  scandal- 

'  ous  letter  reflecting  upon  the  defendant,  the 
latter  in  one  of  his  pleas  set  forth  the  letter 
and  justified  the  words  spoken.  The  court 
permitted  the  plaintiff  to  inspect  the  letter 
with  witnesses,  in  order  that  he  might  be 
prepared  at  the  trial  to  show  that  it  was  not 
in  his  handwriting.     Ourtie  v.  Onrtie.      533 

2.  The  plaintiff,  assignee  of  A.,  who  had  be- 
come bankrupt,  sued  B.  in  respect  of  certain 
contracts  alleged  to  have  been  entered  into 
by  A.  with  the  plaintiff  on  the  joint  account 
of  A.  A  B.— The  Court  allowed  B.  to  inspect 
the  books  of  A.  in  the  hands  of  the  plaintiff 
as  Ms  assignee,  in  order  that  he  might  dis- 
cover what  the  alleged  contracts  were.  Whit- 
bourne  v.  Petti/er.  551 

3.  By  a  canal  act,  it  was  provided  that  the  di- 
rectors should  keep  books,  and  that  the  pro- 
prietors, land-owners,  and  othere  intereeted 
in  tke  navigation,  should  be  at  liberty  to  in- 
spect the  company's  books: — Held,  that  a 
bond-creditor  was  ehtiUed  to  such  inspec- 
tion, to  enable  him  to  meet  the  defence  in- 
tended to  be  set  up  by  the  company  in  an 
action  upon  the  bond.  Pontet  y.  The  Bae- 
ingttoke  OantU  Oompang.  656 

LANDLORD  AND  TENANT. 
1.  The  plaintiff  took  of  the  defendant  a  house, 
at  a  gearlg  rent,  under  an  agreement,  by  the 
terms  of  which  the  latter  undertook,  that^ 
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«p  to  th»«hNb  vf  Um  a^vMiWDl^liefcAdYBd 
tfr  wtiild  pft7#r  4lisdi«rg«  ''•U  Mrwan  of 
^•M,  fatoa,  tMM,  or  MMMineiilB,*"  awl  the 
former  agreed,  te«»  "from  nd  Aftsr  that 
day,CJU'MMM  ihoBld  betept  i^atd  l^Um  for 
tke  poried  ko  might  900wpx  the  premkee." 
At  the  expiration  of  the  ^rrt  qvmrter,  the 
raperior  landlord  diitEained  for  rent  Held, 
that  there  was  Ho  implied  dotj  in  the  de- 
ftodant  to  indemnify  ttie  plaintiff  against 
Ibis  elalm  although  the  agreement  beiween 
them  stipulated  for  a  jreorlyreat;  the  de- 
fondant  haring^  by  the  subseqiient  danse, 
etpretsly  nndertaken  to  keep  the  Toserred 
yeiktpald.    Upton  r.Feir^fmmL  490 

S.  A.,  by  indmilue  exeonted  by  himself  and 
B.,  assigned  to  B.  certain  premises,  "sab- 
jeet  to  the  papnent  of  the  rent  'and  to  the 
perfofuaaee  of  the  eorettsmti  and  agree- 
ments reserved  and  oontained  in  the  origi- 
nal leasow"  B.  entered  voder  this  assign- 
ment»  and  afterwards  assigned  oyer  to  a 
third  person :— Held,  that  B.  was  not  liable 
in  ooyenaiit  to  A.,  for  rent  which  the  latter 
had  been  called  upon  to  pay  in  consequence 
of  the  default  of  B/s  assignee — the  words 
"■siitiject  to  the  payment  of  the  rent,  Ao." 
beiog  words  of  qnsJlfieation,  and  not  6f  eon- 
traOt.     Wotveridge  t.  Steward.  521 

Z,  The  plaintiff  was  employed  by  the  High- 
gate  archway  company  to  collect  toll  for 
them,  and  lived  In  the  toll-house,  one  shil- 
ting  per  week  being  deducted  from  his  wages 
by  way  of  rent  The  company  having 
ceased  to  collect  toll  at  the  piuriicular  spo^ 
the  plaintiff  was  dismissed  from  their  em. 
ploy,  and  received  a  notice  to  leave  the 
house,  which  he  promised  to  do: — Held, 
that  these  circumstances  did  not  oonstitute 
the  plaintiff  a  tenant  of  the  company;  and 
therefore  that  he  could  not  maintain  trespass 
against  their -agent  for  pnlUng  down  the 
tollhouse.    ififMi  T.  (Mnm,  »27 

4.  In  replevin,  the  defendant  avowed  for  rent 
in  arrear  from  one  J.  M.,  and  also  claimed 
the  goods  as  being  the  property  of  himself 
and  another  as  assignees  of  J.  H.,  against 
whom  a  oommission  of  bankrupt  had  Issued. 
A  verdict  hating  been  taken  for  the  defoiid- 
ant  on  the  whole  reoord— The  court  direoted 
it  to  be  entered  for  the  plaintiff  on  the  issue 
taken  on  the  title  of  the  assignees,  on  the 
ground  that  the  defendant  oould  net  be  per- 
mitted on  the  same  record  to  olaim  the  goods 
as  a  distress  for  rent,  and  also  to  set  ap  the 
title  of  the  assignees. 

Bemble,  that,  pending  a  replevin  oa>  a  dis- 
tress for  rent,  the  landlord  cannot  sue  out  a 
oommission  of  bankrupt  against  the  tenant 
founded  on  his  demand  for  rent  JEmery  v. 
Ifneklow,  »52 

$,  The  sUtute  11  Geo.  4  A  1  WilL  4,  e.  70,  s. 
Z6,  for  ezpeditiag  the  remedy  of  the  land- 
lord where  his  right  of  entry  aoemes  during 
or  immediately  after  an  issuable  term,  does 
not  apply  to  the  case  of  a  tenancy  under  an 
agreement  expiring  the  day  before  the  first 
day  of  the  term.  jDoe  d,  SnmmervOU  v. 
Jtoe.  608 

i.  In  the  absence  of  any  suggestion  of  eoUn- 
sion  between  the  lessor  of  the  plaintiff  and 
the  tenant,  the  court  will  not  set  aside  a 
regalar  Judgment  in  efeotment,  in  order  that 
the laiidlord  maybe  lettB«o4eflMd.     ~ 
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cUflXMioir  or  Acmon. 

See  Btatuts. 

MANDAMUS. 
The' Court  Ttflosed  to  award  a  mandsaof, 
Commanding  justices  to  enforce,  by  issiiiig 
a  warrant  of  distress,  a  highway  rats  ss- 
sessed  upon  land  which  had  never  btss 
TAted  before,  and  the  liability  of  vhieh  t» 
be  rated  was  denied. 

And  the  preseeutor  having,  previoidj !» 
the  motion  fbr  a  rule  for  a  mandamu,  ma^ 
proposed  to  call  a  meeting  for  the  pupiw 
of  obtaining  an  indemnity  for  the  magis- 
trates, without  mstnaUy  offering  a  nffidat 
i&demBlQr,  the  role  was  discharged  witk 
costs.     TkeKingr,Jnetieeo/Somenet$kin, 

SSW  TRIAL. 
1.  The  etmti  will  not  grant  a  new  trisi  spm 
an  aOdavlt  by  the  dafondaai^  ttstnif  tint 
he  was  kept  in  ignorance  by  his  late  ittor- 
ney  of  the  slate  of  the  action,  that  he  M  a 
good  d^noe  upon  the  merits,  and  that  die 
veidiet  passed  against  him  by  reason  of  tfa« 
nedigenee  of  sneh  lato  attoney. 

SMn6<«,  that  Hie  defeadanfs  remedy  ii  by 
action  against  Hie  attorney  fbr  negligeBM. 
Mo^r.JHdL  m 

3.  Upon  a  inotieb  for  a  rule  nisi  ftr  a  mv 
trial  of  a  eaaae  tried  befbre  an  vuder-ibeilf; 
the  pai^  making  the  ^plieatioD  ibodd 
produce  a  oepy  of  the  onder-sheriiF'i  boIm 
verified  by  afidavit^-— or  an  affidarit  statiBg 
a  refusal  by  the  imder'^heriff  to  give  s  eepy 
of  his  notes,  and  brin^  before  the  Coot  Hm 
foots  proved  at  the  triaL  SaU  r,  MiddUioe, 

»S 
8.  Whevsth^j^aintilPseomisel  stops  the  jid|t 
in  the  coarse  of  his  sanuaoning  up,  beeaw 
hSs  opinion  appears  to  be  strongfy  sdrnic, 
and  elects  to  be  nonsnited,  he  eaanot  after- 
wards move  for  a  new  tiiaL    Simpeon  t. 

4.  In  trover  for  chalk  dag  by  the  defcstot 
finom  the  waste  of  the  plaintiff's  maaerasi 
converted  by  the  defendant  into  lime,  it  ap- 
peared that  the  plaintiff's  bailiff  had  de- 
manded pajmeat  for  the  ehaUi,  bat  wbetker 
as  rent  or  aot  the  evidenoe  was  eeniictiB^ 
The  judge  not  having  left  it  to  the  jsry  t* 
say  whether  or  not  the  defendant  heU  tlia 
land  «t  a  rent-^Xhe  Govrt  direoted  •  it« 
triaL     WUUmm»Y.Plumr%4^  f7< 

PAKISH. 

1.  Whevaa  viosr,  aflor  sanmsoBs  to  the  psnb 
derk  to  attend  and  answer  a  ehsige  «f  is- 
toxieatloB,  amovee  him  apon  innMeot 
emdemoe  of  the  iatoxieatioB,  the  eoertetU 
issue  a  msndamas  seqairing  the  viear  tefc- 
store  theolerk. 

OnsHe,  whether  it  weald  be  sdMcDt 
craand  totssaove  a  oleik,  that  amoagit  ^ 
neighbours  h»  was  notorious  as  a  drsakariy 
without  proof  of  p*i^«niM  sets  of  iateiiaa- 
tion  and  iadeoonun  7 

If  one  aot  of  iiitaxieafelon  he  relied  oa,  tte 
antozieation  and  consequent  inospeoi^  ^ 
the  derk  to  perfoim  the  duties  of  his  offi««> 
when  required  to  do  so,  shooldyat  all  ereatti 
be  distinctly  proved.    The  Ktng  v.  ^eoie. 

2.  Under  an  iaelonite^w^  lands  araftasadia 
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and  allotted  to  tbe  riotf  and  hia  Baeeesaon, 
in  lien  of  tithes.  The  riear  dies,  learing 
the  fences  out  of  repair: — Held,  that  hia 
ezeootors  were  liable  to  be  soed  by  the  sno- 
oeeding  ricar,  for  dilapidations.  Bird  r. 
Btlph.  010 

PARTKBRSHIP. 

1.  W.  A  T.,  partners,  were  indebted  to  the 
plaintiff,  and,  after  the  di8solati<m  of  the 
partnership^  T.  also  became  indebted  on  his 
separate  account  to  the  plaintiff:— Held, 
that  in  the  absence  of  any  speeifle  appropria- 
tion by  either  party,  payments  mada  by  T. 
after  the  dissolution  must  go  in  reduction  of 
the  entire  account,  and  consequently  must 
discharge  the  earlier  items.  Smith  t.  WigUy 
and  TwmieUfft.  490 

2L  A  contract  made  between  two  or  more  per- 
sons to  enter  into  a  partnership  in  eontra- 
rention  of  the  law,  is  roid,  and  confers  no 
rights  upon  either  party. 

A.  and  B.  carried  on  the  business  of  a 
pawnbroker  in  partnership  under  a  deed. 
The  business  was  condn<ited  solely  by  A., 
and  his  name  alone  appeared  orer  the  shop 
door,  and  upon  the  printed  tickets  and  du- 
plicates used  by  persons  in  that  trade,  and 
the  license  contained  the  name  of  A.  only. 
Semble,  that,  although  the  parties  might  by 
this  contract  haye  rendered  themseWes  lia- 
ble to  penalties  imposed  by  the  statute  80  k 
40  Geo.  3,  e.  00,  yet,  that,  there  being  no 
actual  agreement  for  an  infhuition  of  the 
law,  the  contract  was  not  Toid. 

Where  exceptions  are  not  properly  taken, 
as,  where  they  appear  upon  the  record  be- 
fore the  finding  of  the  jury-^the  court  of 
error  cannot  give  judgment  thereon.  Arm- 
strong r,  Letoi*»  630 

PAYMENT  INTO  COURT. 

There  cannot  be  a  partial  appropriation  to  a 
plea  either  of  tender  or  of  payment^  of  mo- 
ney paid  into  court  in  lieu  of  baiL  BalU  r. 
Stafford.  048 

PLEADING. 

1.  It  is  no  ground  of  special  demurrer  that  the 
plaintiff  omits  to  describe  the  nature  of  the 
action  at  the  commencement  of  the  declara- 
tion, pursuant  to  the  rule  of  Michaelmas 
term,  1054^ 

By  the  terms  of  the  charty^parfy>  it  was 
stipulated  that  the  flight  should  be  paid 
*'  one  third  in  cash  on  MTiyal,  and  the  re- 
mainder on  deliyery,  by  good  and  approred 
bills  on  or  payable  in  London,  at  four 
months'  date^  In  the  declaration  thereon, 
the  breach  was  stated  generally,  that  the 
defendant  had  not  paid  the  freight  *'ac. 
cording  to  the  terms  of  the  charter-party  f 
—Held  soiBoient,  on  special  demurrer. 
ManhaU  r.  Thomat,  403 

2.  Tbe  xvth  rule  of  Michaelmas  term,  3  Will. 
4,  does  not  apply  to  declarations  in  ejectment 
Doe  rf*m.  Fry  r.  Roe,  828 

3.  Tbe  plaintiff  in  an  action  against  his  lessee 
for  breaches  of  cOTcnant,  claimed  by  his  par- 
ticulars of  demand  a  specific  sum  for  dilapi- 
dations. Held,  that  the  defendant  might 
hare  that  part  of  the  demand  stmok  out  of 
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the  declaration,  on  payment  of  the  turn 
claimed,  and  eosts.    Smith  t.  King,        520 

4.  Declaration  in  trespass  commencing— "A. 
B.  and  C.  D.  compline,"  Ac,  and  stating 
that  the  defendant  was  summoned  to  answer 
the  plaintiff—nQt  demurable.  Lgng  t.  Svt- 
ton.  868 

6  To  trespass  tn  an  assault  and  false  impri- 
8onment»  the  defendant  pleaded  that  he  was 
in  lawful  possession  of  a  house,  and  that  the 
plaintiff  was  unlawfully  therein,  and  had 
been  requested  to  depart,  but  had  reftued, 
whereupon  the  defendant  gently  laid  his 
hands  on  him  to  remoye  him :  that  thereupon 
the  plaintiff  assaulted  him  in  the  presence  of 
a  policeman,  wherefore  he  caused  him  to  be 
taken  to  a  police  ofllee.  Replication,  de  in- 
juria. The  defendant  proyed  all  the  matters 
of  the  plea  except  the  tieaauU  by  the  plain- 
tiff:—Held  that  the  plaintiff  was  entitled 
to  reooyer  damages  for  the  imprieonmenL 
Beeee  y.  Tbyfor.  600 

0.  The  court  allowed  the  defendant  to  amend 
his  pleadings  after  one  of  the  plaintiff's  wit- 
nesses had  been  examined  and  cross-examin- 
ed under  a  judge's  order—it  appearing  that, 
prior  to  the  examination,  the  plaintiff's  attor- 
ney was  apprised  of  the  proposed  amend- 
ments, and  the  witness  was  examined  with 
reference  thereto.     HoUingworth  r.  Brigmu 

878 

7.  After  isane  joined  and  a  peremptory  under- 
taking to  try,  the  court  permitted  the  plaintiff 
to  amend  his  declaration  by  substituting  a 
oonntin  troyer  for  a  count  in  case  for  negli- 
gence in  the  custody  of  the  plaintiff's  goods. 
.Storry.  WatM^  070 

POWER. 

A.,  tenant  for  life  is  empowered  to  make  leases, 
proyided  "the ancient  and  accustomed  reser- 
yations  be  hereby  reseryed,"  and  proyided 
"  they  be  granted  in  the  same  manner  and 
form,  and  with  and  under  such  and  the  like 
reseryations,  ooyenants,  conditions,  and 
agreements  as  are  usually  and  customarily 
contained  in  leases  of  the  same  kind  in  tiie 
respectiye  parishes  and  places  in  which  the 
premises  are  situate." 

Upon  the  question  as  to  the  yalidity  of  a 
lease  granted  by  A.,  other  leases  of  land  in 
the  same  parish  are  admissible  in  eyidenee 
for  the  purpose  of  shewing  whether  the  lease 
in  question  satisfies  the  second  proyiso. 

Bemble,  that  the  true  criterion  of  a  reserra- 
tion  of  the  ancient  and  aoonstomed  rent  un- 
der the  first  proviso  is,— the  reseryationa 
contained  in  the  lease  made  of  the  premisea 
next  preceding  the  creation  of  the  power. 

Duhiiaitur,  whether  a  quarterly  reseryation 
of  rent  which  had  been  nreriously  reseryed 
half-yearly,  will  yitiate  the  lease. 

ft  is  no  objection  to  sueh  a  lease,  that  in 
former  leases  a  right  of  re-rentocy  was  re- 
seryed, in  the  eyent  of  there  being  no  ovort 
distress  on  the  premises,  and  that  in  the 
lease  under  the  power  the  word  "oyert"  is 
omitted.  ^  ^  ^     . 

The  omission  to  resenre  a  henot,  where  a 
heriot  has  been  aecustomably  reseryed,  would 
yitiate  the  lease.  .    •   _^ 

But  a  reseryation  of  a  heriot  of  "  tiie  best 
good  of  the  person  or  persons  who  for  the 
time  being  shaU  be  tenant  or  tenants  in  poi- 
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Mtfion  of  Ike  demised  premiiee,''  ii  svffi- 
eienty  tiioiif h  the  referr^iioa  informer  leaees 
wai  "of  the  beet  good  of  A.  B.  (the  oeetoi 
qie  Tie  and  lemee)  nr^  sneh  person  as  shall 
be  in  poMewioa  of  the  premisee  as  tenant^ 
bj  Tirtne  of  the  lease." 

A  clause,  purporting  to  r«Mrv«  and  sampi 
te  the  lesBOv  the  power  of-  bnntiag,  4o.  orer 
the  demised  premises,  enures  as  ayrontfirom 
the  lessee  to  the  lessor  of  a  >vAl  otprvrii^gt^ 
and  not  as  a  reserration  or  exoeptioa. 

A  olaase  in  a  lease^  purportins  to  rsserve 
nndenroods  and  underground  prodnee, 
enures^  not  as  a  reserration  but  as  an  excep- 
tion. 

Where  dormer  leases  eontained  an  exo^». 
Hen  of  "  all  and  all  manner  of  timber  trees, 
ami  mU  fitet  Uba^jr  to  prov  Umb^,**  a  lease 
under  suoh  power,  oontaining  an  exoeption 
of  "  all  timber  trees,  hod%€M  of  pollard  and 
ether  trees  whataoerer,"  granted  at  the  same 
rent,  was  held  to  be  Toid,— on  the  ground 
that  the  miibjt^wkatUr  of  the  demise  is 
Inoreased  by  the  alteration  in  the  exeeptioo, 
and  that  no  further  rent  is  reserred  in  respeot 
ef  sueh  addition  to  the  subjeet-matter  of  the 
demise.  Difdmi%.I>imglamr.Loclu.       526 

POST  OFFICE. 

Semble,  that  the  delirerj  of  a  letter  to  the  beU- 
man  is  a  deUrery  to  the  post-ofllee»  Pack  t. 
AUatamdw.  639 

PRACTICB. 
8f  Plbaddi«. 

1.  A  motion  to  set  aside  the  servioe  of  a  writ 
of  Mimmofw  on  the  ground  of  an  irregularity 
in  the  indorsements  thereon,  and  that  it  is 
directed  to  a  different  eounty  from  that  into 
which  the  dittrifigaM  is  issued,  must  be  made 
within  a  reasonable  time  after  the  serriee 
thereof. 

Semble,  that  eighteen  days  is  an  unreason- 
able delay  in  this  respect,  proyided  the  de- 
fendant might  hare  oome  earlier.  Wright 
T.  Wcarren.  495 

S.  A  lien  attaching  upon  the  goods  in  dispute 
does  not  preyent  the  party  who  holds  them 
from  applying  to  the  court  for  relief  under 
the  interpleader  act 

A  party  fairly  applying  for  relief  under  the 
inteipleader  act  is  entitled  to  his  costs  out  of 
the  fond,  or  out  of  the  proceeds  of  the  goods 
in  dispute.  CoUtr  y.  Bank  of  England.  499 

8.  By  the  54th  rule  of  Hilaxy  term,  2  Will.  4, 
servioa  of  a  rule  to  reply  or  plead  any  subse- 
quent pleading  is  necessary.  Pound  y. 
LomU*  505 

4.  Appearing  to  oppose  a  rule,  does  not  waire 
an  objection  to  the  fonn  of  the  affldayit  upon 
wliich  the  rule  was  obtained — such  as,  the 
omission  of  the  Christian  name  of  one  of  the 
parties  in  the  title  of  the  cause. 

No  taxation  of  costs  is  necessary  upon  a 
eogttoyit     Olothmr  y.  En,  508 

5.  Where  a  writ  of  scire  facias  has  not  lain  in 
the  oftce  the  proper  number  of  days,  the 
motion  should  be  te  set  aside  the  proceedings 
thereon,  and  not  the  writ  itseH  WiUtamt 
T.  Bfown,  509 

6.  It  is  Act  necessary  for  the  filacer  to  sign 
hmname  to  a  writ  of  sommons ;  if  he  impress 


upon  it  the  stamp  of  ooir^  it  is  sulBeieDt^ 
although  the  rule  of  Mich.  8  WilL  4,  r.  2, 
allows  fees  to  be  taken  for  ngniua  as  well  as 
for  •ealing  sueh  writ.    Burt  y.  Jackaon.  520 

7.  Where  the  sheriff  has  neglected  to  comply 
with  rule  iy.th  of  Michaelmas  term,  3  WilL 
4,  by  indorsing  on  the  writ  of  capias  the  day 
of  its  execution,  the  party's  remedy  is,  not  by 
attachment,  but  by  a  rule  calling  upon  the 
sheriff  te  amend  his  return.  Jfoor«  y.  flo- 
«MM.  532 

8.  In  the  case  of  a  London  eommisaon,  the 
court  will  not  enlarge  the  time  for  the  render 
of  the  principal  until  after  his  final  examina- 
tion before  the  commissioners.  Ooomha  y. 
i>od.  583 

9.  Semble  that  the  rule  laid  down  by  the  court 
at  Westminster  as  to  new  trials  where  the 
sum  recoyered  is  under  20^  applies  to  causes 
tried  in  the  sheriff's  court.  Hemming  y. 
SamueL  585 

10.  A  defendant  airested  upon  an  alias  capias 
must  put  in  bail  in  the  county  wherein 
he  is  arrested.    Base  y.  Tho  Sheriff  o/Eesex, 

585 

11.  The  writ  of  trial  under  the  3  A  4  WilL  4, 
c  42,  B.  17,  iB  to  be  directed  to  the  judge  of 
the  court  of  record  in  those  places  in  whieh 
there  is  a  court  of  record,  and  to  the  shoriff' 
where  there  is  no  such  court. 

A  writ  of  trial  was  directed  to  the  Mayor 
of  Colchester,  and  the  cause  was  tried  by 
his  deputy. 

The  court  refused  to  set  aside  the  proceed- 
ings on  a  suggestion  that  the  cause  ought  to 
haye  been  tried  by  the  mayor  himself ;  it  not 
appearing  that  that  ofllcer  had  no  authority 
to  appoint  a  deputy.     Clark  r.  Ifamer,  551 

12.  It  is  no  ground  for  setting  aside  a  declax»- 
ticn,  that  it  has  been  deUyered  in  defiance  of 
an  iigunction  of  a  court  of  equity  restraining 
the  plaintiff  from  proceeding  at  law.  Home 
y.  Took.  551 

13.  The  rule  requiring  a  term's  notice  prior  to 
proceedings  being  taken,  where  the  eanso 
has  been  at  issue  more  than  four  terms,  does 
not  apply  to  proceedings  taken  on  the  part 
of  the  defendant    ShinJUld  y.  Laxton,  552 

14.  The  5th  rule  of  Trinity  term,  1  WilL  4, 
which  prohibits  the  changing  of  bail  withoat 
leaye  of  the  court  or  a  Judge,  applies  to  the 
ease  of  bail  put  in  by  the  sheriff  for  the  pur- 
pose  of  rendering  the  defendant  Bex  y. 
The  Shenff  of  Eetm.  552 

15.  The  sheriff  haying  seised  goods  under  a  fl. 
fa.  notice  was  giyen  to  him  on  the  18th 
January  that  a  fiat  was  about  to  be  sued  out 
against  the  defendant ;  and  on  the  28th  a 
claim  was  made  to  the  goods  by  the  assig- 
nees:— Held,  that  an  application  by  the 
sheriff  on  the  29th,  for  relief  under  the  inter- 
pleader act,  was  suflleientiy  prompt  Skip- 
per y.  Lane,  553 

16.  Appearing  to  oppose  a  rule  does  not  waiye 
an  objection  to  tiie  affidayit  on  which  the 
rule  was  obtained.    Barham  y.  Zee.        558 

17.  Practice  as  to  the  entry  of  a  nolle  prosequi 
by  the  demandant  in  a  writ  of  intrurion. 
WiUiame,  JDemandant,  Harrie,  Tenant    558 

18.  A  rule  absolute  may  be  drawn  up  during 
term  on  an  order  of  a  judge  dated  in  yaca- 
sion.    Swaine  y.  Stone.  567 

19.  The  plaintiff  obtained  a  yerdict  at  the 
Spring  Assises :  the  defendant  died  on  the 
18th  April  (tiie  fourtii  day  of  Easter  tttm;) 
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the  eofto  irore  taxed  on  the  21it,  final  Jndg- 
ment  eigned  on  the  32nd,  and  a  fl.  fa.  israed 
on  the  same  day,  tested  on  the  first  day  of  the 
term.  The  eonrt  refused  to  set  aside  the  fi. 
fa.  for  the  irregalarity  in  issuing  it  after  the 
death  of  tibe  defendant  without  a  sd.  fik. — the 
writ  being  warranted  by  the  Judgment, 
which  the  motion  did  not  impeaoh.  Waiton 
▼.  Ifa$k«lL  660 

20.  The  court  resoinded  a  rule  for  judgment  on 
a  false  plea  of  nul  tielreoord  to  a  scire  facias, 
on  the  ground  that  four  days  had  not  been 
suffered  to  interyene  between  the  deliTery  of 
the  issue  and  the  rale  to  produce  the  record. 
Wood  T.  Fro9t,  668 

SI.  The  plaintiff  issued  two  writs,  one  out  of 
this  court,  which  was  nerer  served,  the  other 
out  of  the  Exchequer,  on  which  he  proceeded 
to  declare.  The  defendant  pleaded  to  tiie 
aodon  in  the  Exchequer,  another  action 
pending  for  the  same  cause  in  this  court 
The  plaintiff  replied  nul  tiel  reoord,  and 
serred  the  defendant  with  a  rule  to  produce. 
The  defendant  made  up  a  roll  from  the  prss- 
oipe  on  the  file  of  this  court:— The  court 
ordered  it  to  be  cancelled  with  costs.  JTtVfty 
T.  Siggen.  562 

22.  XTpon  a  statement  of  counsel  that  he  had 
moyed  for  a  rule  to  set  aside  an  award  under 
a  mistaken  supposition  that  an  aifidaWt  depo- 
sing to  certain  fiMts  had  been  sworn,  the 
court,  on  the  day  after  granting  a  rule  nisi, 
gare  leare  for  the  rale  to  be  drawn  up  as 
upon  raading  such  affldarit,  on  condition  that 
it  should  be  sworn  on  that  same  erening. 
Perring  T.  Kymer,  591 

28.  Against  a  rale  obtained  by  the  sheriff  un- 
der the  interpleader  act— Held,  that  cause 
may  be  shown  at  chambers.  Sed  queer: 
Maine*  r.  Duiitfy.  627 

24.  An  abstract  of  a  title  to  an  estate  sold  by 
auction  disclosed  a  conveyance  in  fee  and  a 
deed  assigning  terms  to  attend  the  inherit- 
ance dated  in  1737  (showing  some  terms 
outstanding  which  occasioned  considerable 
expense),  and  a  perfect  tifle  by  possession 
forsixtyyears;— Held,  that  the  oosts  thus 
occasioned  were  allowable  on  taxation: — 
Held,  also,  that  the  costs  of  attested  copies 
of  the  will  of  the  vendor's  father  ought  not 
to  be  allowed.    ExparU  Quick  and  Other§. 

628 

25.  In  the  indorsement  on  a  writ  of  summons, 
the  residence  of  the  attoraey  stated  thus— 
<'  No.  4,  Clifford's  Inn  Passage,  Fleet  Streeti 
in  the  city  of  London,"  without  mentioning 
the  iKirifA-— is  sufficient.  Ardsn  and  Another 
T.  darry.  «2» 

26.  That  a  notice  of  trial  befora  the  sheriff  is 
given  for  a  day  not  fixed  for  trying  Issues,  is 
no  ground  for  moving  to  set  it  aside. 

In  causes  to  be  tried  befora  the  sheriff, 
the  issue  must  be  delivered  as  in  other  oases. 
Tie  Same  v.  The  Same.  630 

27.  The  defendant  was  arrested  on  the  12th 
May,  carried  to  gaol  on  the  I5th,  and  a  de- 
claration deliverad  on  the  28th :— Held,  that 
an  application  on  the  4th  June  to  discbarp 
him  out  of  custody,  on  the  ground  that  he 
had  been  carried  out  of  the  county  and  thera 
deUined  tiro  days  befora  he  was  taken  to 
the  county  gaol,  was  too  late. 

Qucere,  whether  this  would  be  any  ground 
for  discharging  the  defendant^  even  had  the 


applicatioii  been  made  in  time.  Fownet  v. 
JMtee.  682 

28.  When  an  award  diraots  a  bond  to  be  de- 
liverad to  the  plaintifa  on  demand,  a  demand 
by  one  will  not  suflice,  in  the  absence  of  a 
power  of  attorney  from  the  others,  Sght^ 
T.  Haigh,  682 

20.  Whera  thera  wera  several  pteae,  on  some  of 
which  issue  was  joiaed,  and  as  to  one  a  de- 
nuunrer  upon  which  judgment  was  gives  for 
the  defendant  four  days  before  the  end  of 
Easter  term^The  court  rafiised  to  allow  the 
defendant  to  sign  Judgment  as  in  caae  of  a 
nonsuit  in  Trinity  term,  on  the  graund  of 
the  want  of  a  notice  of  trial  for  the  a^jonin- 
ment  day  of  the  sittings  after  Easter  term. 
Leelie  v.  Ovthrie.  638 

30.  Whera  a  defendant  is  held  to  bail  or  de- 
tained by  virtue  of  a  judge's  order,  he  Ss  Mi 
bound  to  apply  either  to  the  same  or  to  an- 
other judge  at  chamben,  to  rescind  the  or- 
der or  to  discharge  him  from  custody,  on 
the  graund  of  defects  in  the  aflidavit  of  debt ; 
the  M»pUoation  is  properly  delayed  till  the 
court  is  sitting.    Johmeton  v.  Xenaedg,    647 

81.  Whera  a  role  is  obtained  in  two  oaases,  tlie 
aflldavils  must  be  intituled  in  both  of  them, 
though  the  plaintiff  and  defendant  be  the 
same  in  both.    Corrg  y,  Wkarton.  648 

32.  A  distringas  to  compel  appearance  cannot 
issue  after  the  expiration  of  the  writ  of  sum- 
mons.   XoMOM  V.  Lemon,  649 

88.  Upon  a  raferanoe  to  the  prothonotaiy  to 
inquira  into  the  circumstances  attending  the 
settlement  of  an  action,  the  prathonotary  re- 
ported tJiat  the  settlement  was  fraudulent  as 
against  the  plaintiff,  staUng  some  of  the 
&ots  that  led  him  to  that  conclusion.  Qa 
motion  to  confirm  the  raport : — ^Held,  that  it 
was  not  competent  to  the  counsel  on  the 
other  side  to  impeach  the  fhcts  fi^und  by  the 

Srothonotaxy,  though  they  wera  at  Ubertjy  to 
ispute  Ills  deductions  therafrom. 
Semble  that  such  a  raport  should  be  In 
wridDg.     Carry  v.  Wharton.  648 

34.  In  a  c^ias  into  London,  the  direction  to 
ratura  the  writ  was  addrassed  to  "  the  said 
sheriff;" — ^Held,  no  ground  for  setting  aside 
the  writ    Irvimg  v.  Saton,  675 

P&ISONEB. 

1.  The  twenty  days'  notice  requirad  to  he 
given  befora  bringing  up  a  prisoner  under 
the  compulsory  clauses  of  toe  Lords'  act, 
must  expire  before  the  fint  day  of  the  term 
in  which  he  is  brought  up.  Bayward  v. 
PrieH.  620 

2.  A  person  who  has  lain  In  prison  twelve 
months  under  an  execution  sued  out  on  a 
judgment  for  a  less  sum  than  20^  is  entitled 
to  his  discharge  under  the  statute  48  Geo.  8, 
c  123,  although  he  had  sufficient  property 
at  the  time  of  the  application  to  satisfy  the 
judgment,  and  although  several  other  de» 
tainers  wera  lodged  against  him  by  other 
creditors.    ManeerY.Pierey.  620 

A  prisoner  charged  In  execution  for  a  debt 
exceeding  201.,  though  the  excess  be  made 
up  of  interest  upon  a  sum  originally  lees 
than  207.,  is  not  entitied  to  his  discharge 
after  being  in  custody  twelve  months,  under 
the  statute  48  Qeo.  8,  c.  123.  Cooper  v.  Blie; 
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PBOMISBOBT  KOTSS. 
Bm  Bnxf  or  Etceamqk.    Plbapoto 

BBPLSVnr. 

In  an  a«tk«  sgminst  the  iheriff  for  taking  in- 
•oAcient  plodgaa  in  a  rtploTin  bond,  the 
oonrt  allowed  the  deelaratioD,  which  was  in 
the  oommon  form,  to  be  amended  (npon  pay* 
ment  of  eoeti)  by  alleging  instead  of  a  re- 
eorerj  in  the  original  aetion,  a  referenoe 
bj  the  eonsent  of  the  sureties  and  the  de- 
fondant^  and  the  resnlt  of  that  reference ; 
and  also  by  adding  a  new  ooont.  Bute  r. 
OortUm.  M7 

BLANDBB. 

SemUe,  that  these  words  "Ton  hnre  robbed 
me  of  one  shilling  tea-money,"  are  not  ae- 
tionnbloy  as  the  eoort  cannot  take  notice  that 
the  taa-money  may  be  the  snbjeet  of  rob- 
bery. 

The  import  of  the  term  "tan-money*  can- 
not be  supplied  by  an  tmraefMie,  unsupported 
by  a  corresponding  twrfwceeiem. 

No  ralid  judgment  can  be  given  upon  an 
issessment  of  entire  damages  npon  sereral 
counts  in  slander,  one  of  which  counts  dis- 
closes no  cause  of  action. 

And  when  a  judgment  had  in  fhet  been 
giyen  for  the  plsintilr  to  reoorer  damages  so 
assessed,  a  Tenire  de  boto  was  awuded. 
JDof  T.  Bobiiuan.  619 

8PBCUL  CASB. 

Whers  fraud  Is  not  expressly  found  by  the 
sessions,  this  court  cannot  iu/tr  it  from  any 
state  of  tMetM. 

But  in  lase  where  the  facts  stated  were 
such  as  to  render  it  almost  certain  that  the 
decision  of  the  justices  at  sessions  most  hnre 
proceeded  on  the  ground  of  fraud,  the  court 
sent  back  the  ease  to  be  restated.  The  Xtmg 
T.  InkMtamU  of  LlanfiMamg^l-Abereowin. 

682 

See  CopTHOLD. 

8TATUTB. 

1.  In  an  action  on  a  promissory  note  drawn 
in  a  foreign  country,  and  due  abont  twenty 
years  since  the  defendant  pleaded  the  sta- 
tute of  limitations,  and  that  the  plaintiff  re- 
plied that  he  resided  abroad  until  within  six 
years  of  the  commencement  of  the  action. 
The  oonrt  afterwards  (upon  terms)  allowed 
the  defendant  to  add  a  plea  setting  up  a 
proTision  of  the  law  of  the  countiy  where 
the  note  was  made  and  the  parties  resided, 
similar  in  its  elTeot  to  the  statute  of  limita- 
tions.   Suber  T.  Sieiner,  664 

i.  In  a  letter  written  to  the  plalnttfT  within 
six  years,  the  defendant  says,  "  I  can  nerer 
be  happy  until  I  hare  not  only  paid  you 
erery  thing,  but  all  to  whom  I  owe  money;" 
and,  "Tonr  account  is  quite  correct;  and 
Oh  I  that  I  were  now  going  to  enclose  yon 
the  amount  of  it"  Held,  that  this  was  eri- 
denee  to  go  to  the  jury  of  an  acknowledg- 
ment taking  the  case  out  of  the  statute  of 
limitations. 


Held,  that  iuA  pwiriae,aeesmfaaiidbT 
this  exprcsion,  "It  is  impitfnhle  to  state  to 
yon  what  will  be  done  in  my  afrin  at  pre- 
SMit;  it  is  diftcnit  to  knew  what  wiS  U 
beat,  but  immediately  ii  is  ssttlsd  yea  ib>ll 
be  informed ;"  is  an  aheoiuto  uncoaditiaBal 
promise,  and  not  a  ^pmlified  er  conditi«sal 
proBsise. 

Whether  proof  of  such  letten,  togetker 
with  proof  of  a  bill  drawn  men  than  u 
years  ago,  by  the  plaintiff  on  the  defeadsst, 
and  accepted  by  the  latter,  would  eatitlc  tlM 
plaintiff  to  rseorcr  more  than  nomiBsl  da- 
mages,  quasre.    Dmdaom  r,  Maektg.       ieO 

SUBPiBNA. 

L  A  defendant  who  keeps  out  of  the  way  i 
witness  mnterial  to  the  plaintiff,  and  there- 
by impedes  the  scrrice  of  a  sobpcDs,  is 
liable  to  an  attachment    CUmmu  r.  Wil- 

m 


TBOVBB. 

Where  the  sheriff  sells  under  an  ezecotioii 
more  than  sufficient  to  satisfy  the  dek  aod 
coots,  he  is  liable  in  troTcr  for  the  execek 
BaUkdori.  Fyee.  &6& 

VBNBOB. 

Upon  a  sale  of  land,  by  auction,  a  vrittca 
contract  is  signed  by  the  purchaser,  wboie 
signature  is  attested  by  the  aaetioneer'tclerk, 
thus,---"  Witness  J.  If."  The  clerk  also  lifni 
a  receipt  for  the  deposit  and  the  moiety  of 
duty,  and  afterwards  pays  orer  the  depoiit  to 
the  Tender,  whose  attorney  subseqaestly 
writes  to  the  attorney  for  the  purebsMr  that 
they  cannot  make  out  a  marketable  tiUt, 
and  that  they  adrise  the  purchaser  to  relin- 
quish his  purchase.  Held,  that  the  resdor 
was  not  bound  by  the  contract 

Whether  a  signature  by  •/.  Al,  who  is  sa- 
thorised  to  sign  a  contract  as  agent  for  one 
of  the  parties  to  a  sale  of  land,  thus,  *'  Wit- 
ney S,  N."  will  be  sufficient  to  bind  the 
principal  where  tiiere  is  no  other  signatare 
to  which  these  words  can  be  relerred  u  at- 
testing such  signature,  qusBre.    QmMI  t. 

WABBANT  OF  ATTOBNET. 

1.  The  court  allowed  judgment  to  be  entered 
npon  an  old  warrant  of  attorney,  on  an  afi- 
davit  that  a  letter  had  been  receired  from 
the  ptfty,  the  twopenny  post  date  on  whieh 
was  within  the  term.    AnonymoiM.         ^^ 

3.  An  affidavit  by  the  plaintiff  that  the  de- 
fendant was  indebted  to  him  on  an  old  war- 
rant of  attorney,  and  that  he  had  not  paid 
the  sum  secured  by  ii,  that  he  saw  the  de- 
fendant execute  it,  and  that  the  atteetisg 
witness  was  also  present,  but  was  now  le- 
siding  in  France,  and  that  the  defendant 
was  alire  i^Held,  sufficient  to  entitle  the 
plaintiff  to  enter  up  judgment    Toy/or  r. 

8.  Judgment  cannot  be  entered  up  sfain5t 
husband  and  wife  on  a  warrant  of  attorney 
given  by  the  wife  dum  sola,  withoot  leare 
of  the  court     SiajUf  t.  Puntr,  &30 

4.  Where  a  joint  warrant  of  attorney  if  giTes 
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by  two  or  more  porsons,  one  of  whom  iB  an 
infknt,  the  oonrt  will  order  it  to  be  yaeated 
aa  against  the  latter,  and  to  stand  against 
the  other  parties.  A$klin  y.  LangUm  and 
7W  Oihen.  507 

WITNESSES. 
See  also  Subpohta. 

1.  The  Conrt  permitted  the  examination  of  a 
witness  before  the  prothonotaiy  under  the 
statute  1  WilL  4,  e.  92,  (on  payment  of  oosts), 
upon  the  affidarit  of  his  medieal  attendant, 
who  swore  that  he  was  in  a  nrteariouB  state, 
and  oould  not  attend  at  tne  trial  without 
great  danger.    Pond  r.  Dime*.  494 

2.  An  application  under  1  Will,  4,  c.  22,  for 
tb9  examination  of  »  witae99  resident  oat  of 


the  jurisdiotien  of  the  oonrt,  must  be  made 
as  early  as  possible  after  issne  joined.  Bryd^ 
g^  y.  Fuher,  559 

WBIT  OP  RIGHT. 

The  tenant  in  a  writ  of  right,  not  being  able 
to  disooyer  who  the  demandant  was,  ob. 
tained  a  judge's  order  directing  the  de- 
mandant's attorney  to  deliyer  to  the  tenant's 
attorney,  within  four  days,  the  true  name 
and  address  of  his  client.  The  court  refused 
to  allow  the  tenant  to  sign  judgment  of  non- 
pros for  disobedience  of  this  onler. 

SembU,  that  the  proper  course  would  be 
to  make  the  order  a  rule  of  court,  and  apply 
for  an  attachment  against  the  attorney. 
Ihmiday,  Jhmandant,  ffughcB,  Tmtam^   640 
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